THE 


LAWS OF ENGLAND. 


VOLUME XVIII. 


THE 


LAWS OF ENGLAND 


BELKG 


A COMPLETE STATEMENT OF THE WILOLE 
LAW OF ENGLAND. 


THE RIGHT RONOURARBLE THE 


BEAKL OF HALSBURY 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 
1885-86, 1886-92, and 1895—1903, 


AND OTHER LAWYERS. 


VOLUME XVIII. 


INTOXICATING LIQUORS. 
JUDGMENTS AND ORDERS. 
JURIES. 

LAND IMPROVEMENT. 
LAND TAX. 

LANDLORD AND TENANT. 
LIBEL AND SLANDER, 


LONDON : 
BUTTERWORTH & CO., i] & 12, Brrr, Yarn, Temece Bar. 


Zaw pPublisbers. 


SYDNEY: CALOUTTA : 
BUTTERWORTA & Co. (Australia), Ltd., BUTTERWORTH & Co. (India), Ltd., 
76, Elizabeth Street. 8/2, Hastings Street. 


1911. 


PRINTED IN GREAT BRITATN BY WM. CLOWES AND SONS, LTD., 
STAMFORD STREET, LONDON, SVE. I, 


Editor in Chief. 


THE RIGHT HONOURABLE THE 


EARL OF HALSBURY, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1885-86, 1886-92, and 1895-1904, 


Revising Boditors: 
For Eqaity and Chancery Titles: 
Tae Hon. Sir CHARLES SWINFEN EADY, 


ONE OF HIS MAJESTY’S JUDGES OF THE OHANCERY DIVISION, 


Assisted by 
T. H. CARSON, Esgq., K.O. 


For Real Property and Conveyancing Titles : 
ARTHUR UNDERHILL, Esq., M.A., LL.D., 


OF LINCOLN’S INN, BARRISTER-AT-LAW, 
ONE OF THE CONVEYANCING COUNSEL OF THE COURT. 


For Common Law Titles, and Practice and Procedure: 


T. WILLES CHITTY, Esg., 


OF THE INNER TEMPLE, BARRISTER-AT-LAW, 
A MASTER OF THE SUPREME COURT. 


For Local Government Titles, and Licensing : 


WILLIAM MACKENZIE, Esa., M.A, 


OF LINCOLN’S INN, BARRISTER-AT-LAY. 


Managing Loditor. 
T. WILLES CHITTY, Esa, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW, 
4 MASTER OF THE SUPREME COURT. 


. EBditortal Stat: 
Harry GREENWOOD, Esa., LL.D., of Harorp 1. Bompas, Ese., M.A., 


_ Lincoln’s Inn. of the Inner Temple. 
The Hon. Joun W. MANSFIELD, M.A., CHARLES FREDERICK Luoyp, Esa, 


of the Inner Temple. B.A., of the Inner Temple. 
G. M. EywARDES JONES, Esqa., M.A., Huserr F. F. GREENLAND, Esa., 
of the Inner Temple. B.A., of Lincoln’s Inn. 


HENkyY W11LL1AM DIsNEy, Ese., B.A.. KENNETH E. CHALMERS, Ese., 1.A., 
of Lincoln’s Inn. of the Inner ‘l'emple. 

CHARLES EDWARD ALLAN, Esqa.,M.A., A. W. BAKER WELFORD, Esq., M.A., 
LUL.B., of the Inner Temple. of Lincoln’s Inn. 

ART7IUR ANDERSON LBETHUNE, Esa., HUMPHREY H. Kina, Esa., B.A., 
M.A., of the Inner Temple. ILL.B., of the Inner Temple. 

R. E. Ross, Ese., LL.B., of the Middle Temple. 
BARRISTERS-AT-LAW. 


The Titles in this Volume have been contributed by the 
following gentlemen :— 


TITLE. 


INTOXICATING 
LIQUORS. 


JUDGMENTS AND 
ORDERS. 


JURIES . 


LAND IMVPROVE- 
MENT. 
LAND TAX , 


LANDLORD AND 
TENANT. 


LIBEL AND 
SLANDER. 


CONTRIBUTED BY. 


The Hon, Sir Witr1am Pickrorn, one of Tis Majesty's 
Judges of the High Court of Justice, King’s Bench 
Division, and R. Mortiwer Montcomery, Esq., 
M.A., Barrister-at-Law. 


The Hon. Sir RuginatpD More Bray, one of Ilis 
Majesty’s Judges of the King’s Bench J)ivision, and 
K. C. Rosrnsoy, Esq., M.A., L.B., Barrister-at-Law. 


R. A. McCauu, Esq., K.C., Ll..D., Attorney-General of 
the Duchy of Lancaster, and a Bencher of the Middle 
Temple, and J. K. I". CLEAvE, I’sq., M.A., Barrister- 
at-Law. 


J. W. Cruark, Esq., K.C., Legal Adviser to the Board 
of Agriculture and Fisheries, and J. I. Strreitina, 
Hisq., M.A., Barrister-at-Law. 


J. I. Stirting, Esq., M.A., Barrister-at-Law. 


J. M. Liciurwoopv, Esq., M.A., formerly Fellow of 
Trinity Hall, Cambridge, Barrister-at-Law. 


The Right Hon. Sir RoLaNnp VauGuan WILLIAMS, 
a Lord Justiee of Appeal, and A. RomER Mackin, 
Esq., B.A., LL.B., Barrister-at-Law. 


In this Volume the Law is stated as at asth September, 19131. 


x TaBLE oF CONTENTS. 





PAGE 
Parr I. Grant or Licznces—continued. 

Szor. 2. Justices’ Licences—continued. 
Sub-sect. 2. Different Kinds of Grant = ° = = 33 
5 In General - - - - - - - 93 
New Licence - “ - * - - - 24 
Gi Renewal - - n - ~ - 24 
Removal, Ordinary or F Special ~ - - - 2 
(v. Transfer - - - - - - 26 
- (vi.) Provisional Graut = - - - - - 80 
(vii.) Provisional Order for Removal - - - - 81 
Sub-sect. 3. Duration of Licences - - - - $1 
Sub-sect. 4. Extent of Licence : Premises eovered ~ - $2 
Sub-sect. 5. Structure of Licensed Premises - - - 3 
(1. 3 Consent to Alterations - - $3 
(3i.) Alteration ordered by Justices upon Renewal - $33 
_Sub-sect. 6. What Justices can grant Licences - - - 84 
& In Counties - - - .- - - - $4 
In Boroughs - - - - - - - $4 
Ee, 7. Procedure of Licensing J ustices - - - $865 
Sub-sect. 8. Fees in respect of Licences - - ~ - $8 
Pant IV. Apprroation FoR LicgNczs- - - - - - 89g 
Szct. 1. Excise Licences - - - - - - - - $89 
Sror. 2. Justices’ Licences - - - - - - - - $9 
Sub-soct. 1. Notice of Application  - - - - - 389 
i At Annual Meeting - ~ - - ~ - $89 
At Transfer Sessions - - - - - 42 
Sub-sect. 2. Notice of Opposition - - ~ ~ - 43 
& 3 At Annual Licensing Meeting or r Adjo ournment - 43 

1 


At Special Sessions - - 47 


Part V. Tumporary <AvrHoriry To Segevu  Inroxicatine 


Lrquors - - - - = = = = = 49 

Bect.1. Excise - - - - - - = 25 = = 47 
Sub-sect. 1. Until next Sessions - - - ~ - 47 
Sub-sect. 2. Pending Appeal - - - = - - 47 

Szor. 2. Justices - - = - 47 


Sub-sect. 1. Authority until atk Transfer Sessions -© = 47 


Sub-sect. 2. ee to sell pending Appeal from Convie- 

49 
Sub-sect. 3. Temporary Authority to Owner - - - 49 
Sub-sect. 4. Oontinuance of Sale by Heirs etc, - = - 49 


Parr VI. ConrrrmatTion or Justices’ LicuNces - «- « 
Sxor. 1. What Licences Require Confirmation - - - - 


Szor. 2. The Confirming Authority a = >. oo - oa 
Sub-sect. 1. In Counties - - = - = = a 
Sub-eect. 2. In 


Szor. 3. Procedure of Confirming Authority - = «= o 


sessss 


Taste or CONTENTS... xi 


Pant VIL. Qvauirtcations aNp DisquALIFICATIONS - - - 58 
Sxcr. 1. Disqualification of Justices - - - - - 83 
Sxor. 2. Disqualification of Justices’ Clerks - - - - - &4 
Sor. 3. Qualified and Disqualified Persons- - - - =- 64 


Sub-sect. 1. As regards Excise Licences - - - - 64 

Sub-sect. 2. As regards Justices’ Licences - - - - 6&6 

Secr. 4. Qualified and Disqualified Premises - - - - 67 
Sub-sect. 1. As regards Excise Licences’ - - - - 67 

Sub-sect. 2. As rezards Justice’’ Licences - ~ - - 69 

Part VIII. Discretion to Grant or Rerusp Liczences- - 62 
Secor. 1. Excise Licences - - - ~ - = zs - 62 

Sxot. 2. Justices’ Licences - - - - - = = - 62 
Sub-sect. 1. Absolute Discretion = - - - - 62 

Sub-sect. 2. Limited Discretion - - - 63 

Sub-sect. 3. Referring to Compensation Authori ity - - 64 

Sub-sect. 4. Attaching Conditions to Licence - - 67 

Pant IX. Compensatron H 2 <6. @* js . oe &  - 168 
Sect. 1. The Compensation Authority - - - - - - 68 

Sect. 2. Procedure of Compensation Authority - - - - 70 

Sect. 3. The Compensation Fund - ~ - - - - 1 

Sect. 4. Deductions from Ront - - - - - - - 74 

Secr. 5. Amount of Compensation - > - - - - 15 

Secr. G. Returns to Secretary of State - - - - - 77 

Part X. Decisions or Licenstina AUTHORITIES a - - %8 
| Sror. 1. Appeal to Quarter Sessions - - - - - - 18 
Sub-sect. 1. By Perzon Aggrieved - - - - - 78 

Sub-sect. 2. To what Court - ~ - - - - 79 

Sub-sect. 3. Notice of Appeal - - - - - - 79 

Sub-sect. 4. Recognisances - - - 80 

Sub-sect. 5. Justices disqualitied on Appeals - - 81 

Sub-seot. 6. Procedure on Appeal = - - - - &!1 

Sub-sect. 7. Costs - - - - - 8&3 

Szor. 2, Mandamus. - - - 7 - é _ z - 86 
Sub-sect. 1. To Justices - = - - - - 86 

Sub-sect. 2. To Quarter Sessions - - - - - 86 

Szo?.3. Certiorari - - - - - - - - - 86 
Sub-sect. 1. Excise Licence - - - - - - 86 

Sub-sect. 2. J ustices’ Licence - - - = - - 86 

Sxor. 4. Special Case - - - - « - - - - 87 
Sub-sect. 1. Licensing Justices - - - - ' - - 87 

Sub-sect. 2. Quarter ions - - - - - - 87 

Panr XI. Houns or Sauzs - - - - - - - =- 87 
Suct. 1. Hours of Sale - - - - - - - ~ 87 
Sub-sect. 1. In General - - - - - - §87 

' Sub-sect, 2. In Wales - - - - - - - 90 

- $§uab-sect..3. In — 2 - - - - - - 90 

- :fiwor. 2. Six-day Livence - ~“ = = = = = = 90 


x . Tas_E oF CONTENTS. 


PAGE 


Pant ITI. Granr or Licences—continued. 


Sor. 2. Justices’ Licences—continued. 
Sub-sect. 2. Different Kinds of Grant 
(i. In General = - ms 2 
Gi. New Licence - = s 
tiv. Homoval, Ordins r 8 i 
iv.. Remov or ia 
a ary ped 


er - - 
’ om Provisional Grant - 

(vii.) Provisional Order for Removal 
Sub-sect. 3. Duration of Licences - - 
Sub-sect. 4. Extent of Licence : Premises covered 
Sub-sect. 5. Structure of Licensed Premises 

(i.) Consent to Alterations - 
(i. Alteration ordered by Justices upon Renewal 


_Bub-sect. 6. What Justices can grant Licences - - = - 


& In Counties head = - a= - - - 
In Boroughs - = - - -~ -« -« 2 


aeoer 7. Procedure of Licensing Justices 
Sub-sect.:8. Fees in respect of Licences - - - - 


Pant IV. AppuicaTion FoR LicmeNoES- - - - - - 
Sror. 1. Excise Licences - # - - - me ws z az 

SEor. 2. Justices’ Licences - - - - ~ = : = 
Sub-sect. 1. Notice of Application - - - - = 

(i.) At Annual Meeting - - - - - - 

(u.) At Transfer Sessions - - - 2 2 

Sub-sect. 2. Notice of Opposition - = - = Ss. . fs 

& At Annual Licensing Meeting or t Adjo ournment - 

At Special Sessions - - 


Part VY. Temporary <AvrHoriry to Sexiu Inroxicatine 
Liquors’ - o 2 2 ES : a 2 - 


SEcT. 1. Excise - - - = - = - =e if 


Sub-sect. 1. Until next Sessions ar ~ 2 = 
Sub-sect. 2, Pending Appeal - - - - = = 


Szor. 2. Justices - + = ys 
Sub-sect. 1. Authority until set Transfer Seadlend: -° . 


Sub-sect. 2. pao to sell pending Appeal from one 
on «= - 

_ Sub-sect, 3. Temporary Authority toOwnr - - - 

Sub-sect. 4. Continuance of Sale by Heirseto. - - -« 


Pant VI. Conrirrmation or Justices’ Licznomps - «- « 


Szcr. 1. What Licences Require Confirmation - - - = - 
Sor. 2. The Oonfirming Authority = = ma - - Saad 


Sub-seot. 1. In Counties = = @ -* = Ca c=) 
Bub-sect, 2. In Boroughs - _ - - ad = = 


| Giuor. 8. Procedure of Confirming Authority - =. «= « 


89 


39 
39 
39 


39 
42 


43 


43 
47 


TABLE oF CONTENTS. 
Parr VII. Quauirrcattons anp DrsquaLIFIOATIONS - = - 
Sor. 1. Disqualification of Justices - - <- -~ - 
Sxor. 2. Disqualification of Justices’ Clerks - ~ - - 


Sror. 3. Qualified and Disqualified Persons - = - - 
- Sub-sect. 1. As regards Excise Licences - - - 


Sub-sect. 2. As regards Justices’ Licences - - - 
Sxor. 4. Qualified and Disqualified Premises - - - 
Sub-sect. 1. As regards Excise Licences - S - 


Sub-sect. 2. As regards Justices’ Licences - - - 


Parr VIII. Discretion to Grant orn Rervuss LicEncges- 
Sxecr. 1. Excise Licences’ - ~ = “= a a < 
Szor. 2. Justices’ Licences - = ‘ Et = 


Sub-sect. 1. Absolute Discretion = - - - 
Sub-sect. 2. Limited Discretion - - - 
Sub-sect. 3. Referring to Compensation Authori ity - 
Sub-sect. 4. Attaching Conditions to Licence - 


Panr IX. ComprEnsaTion S © we we ~ & «2 
Szor. 1. The Compensation Authority - - - - 7 
Sect. 2. Procedure of Compensation Authority - - - 


Sxcr. 3. The Compensation Fund - = = “ : 
Sect. 4. Deductions from Ront - = - - : : r 
Sect. 5. Amount of Compensation  - - : Z ‘ 


Scr. 6. Returns to Secretary of State - - - - 


Parr X. Decisrons or Licensinac AUTHORITIES 2 : 
| _Sxor. 1. Appeal to Quarter Sessions - - - x 7 


Sub-soct. 1. By Person Aggrieved 
Sub-sect. 2. To what Court - - 
Sub-sect. 3. Notice of Appeal - - - 
Sub-sect. 4. Recognisances - - 
Sub-sect. 5. Justices disqualitied on Appeals 
Sub-sect. 6. Procedure on Appeal - - 


Sub-sect. 7. Costs - = 7 
Sxor. 2. Mandamus. - - . - z _ 2 
Sub-sect. 1. To Justices - a = é “ 


Sub-sect. 2. To Quarter Sessions - F 2 
Szc?. 3. Certiorari - = S os - 7 Z 


Sub-sect. 1. Excise Licence - = 2 . : 
Sub-sect. 2. Justices’ Licence - Z S id “ 


Seor.4. Special aso-  - - - - - - - 


Sub-sect. 1. Licensing Justices - = - = Z 
Sub-sect. 2. Quarter Rasione - Z _ a . 


Parr XL Houns or Sarze - - - - - - - 
Szor.1. Hours of Sale - = ee ee 


' Sub-sect. 1. In General 
' Bub-sect. 2. In Wales 
-3, London 


“fimor. 9. Bix-day Licence - S Se i ee ee 


PAGE 


75 


Kil TABLE OF CONTENTS. 
Parr XI. Hours or Sane—continued. 
Sror. 3. Early Closing Licence - - - - - - - 
Sxor. 4. Refreshment Houses at Licensed to sell Intoxicating 
Liquors - 

Sgzor. 5. Refreshment Hisuses Licensed to sell Foreign Wine = 
Szcr. 6. Closing in case of Riot - - - ~ - - - 
Sor. 7. Exemptions from Closing - - = - - - 
Sub-sect. 1. Travellers and Lodgers - ~ ~ - - 
Sub-sect. 2. Railway Stations - - - - - 
Sub-sect. 8. General Order of Exemption - - - - 
Sub-sect. 4. Special Order of Exemption - - - = 
Sxor. 8. Right of Licensee to close Premises ~ - - - 
Parr XII. Occastonan Exciss Licences - - - - - 
SxEoT. 1. In General - - - ~ - - - - - 
Sror. 2. Fairs and Races - - - - - - - - 
Parr XIII. Reaisters or Licencks - - - - - - 
Srcr. 1. Excise Licences - - - - - - - - 
Srcr. 2. Justices’ Licences - - ~ - - - - - 
Parr XIV. Forms or Lickncks - - - - - - - 
SEor. 1. Excise Licences - - - - - = _ = 
Sxor. 2. Justices’ Licences - - - - - - - - 
Part XV. Sare or Intoxicatine Liquors 1N PassENGER SHIPS, 
Raitway Cars, CANTEENS, AND THEATRES -~— - 
SEcT. 1. Passenger Ships - - ~ ” . - - - 
SECT. 2. Railway Restaurant Cars ~ - - re a 
Sect. 3. Canteens - - - - _ = ~ . 
Sect. 4. Theatres ~ = - - - - “ 7 = 
Sror. 6. Clubs - = - - - 7 = s = é 
Part XVI. OrFENcEs - - - - -~- - - - - 
SEcT. 1. Relating to Sale of Intoxicating Liquors - ~ - - 


Sub-sect. 1. Sale without Licence - zs . 
di Without Justices’ Licence - a ~ 
li 


Without Excise Licence = - 7 ‘ 
Sub-sect. 2. Drinking on Premises contrary to Terms of 


Licence - - “ 

(1.) Justices’ Licence - - - * m Z ra 

(11.) Excise Licence - - ~ : - as : 
Sub-sect. 3. Permitting Drunkenness - “ é 
Sub-sect. 4. Procuring Drink for Drunken Person = - 
Sub-sect. 5. Liquor Unlawfully on Premises - - - 
& ¢ Without Authority from Justices- - - - 
Without Authority from Excise - - - = 


meee 6. Sale or Delivery to Ohildren - - - - 
Sub-sect. 7. Sale not by Standard Measure 2 - ~ 


PAGE 


100 


101 
101 
102 


104 
104 
105 


105 
105 
106 
106 
106 
107 


107 
107 
107 


107 
113 


116 


116 
117 


117 
119 
119 


119 
121 


121 
123 


TABLE OF CONTENTS. 


Part XVI. Orrences—continued. 
Szor. 1. Relating to Sale of Intoxicating Liquors—continned. 


Sub-sect. 8. Offences relating to Closing - - - - 
* Infringing Olosin Hours = 

(ii. Consumption of intoxicating Liquor i in Refresh- 
ment House 

(iii.) Consumption of Intoxicatin; Liguor it in Refresh- 

ment House Licensed for Sale - Wane - - 

(iv.) In cases of Riot - = - 

Sub-sect. 9. Offences relating to Production of Tissues - 

(1. ) Excise Licence - - - ~ - - - 

Justices’ Licence - = - - - - 

Bubs ceck 10. Forgery of Justices’ Pisauise - - - - 


Sxor. 2. Relating to the Regulation of Licensed Premises - - 


SEcT. 


Sxror. 
SEorT. 


SEoT, 


ae, 1. Affixing Name etc. - - - 3 ‘ 


-) By Holder of Excise Licence - : 2 : 
By Holder of Justices’ Licence - ‘ : 


Pere 2. Notice of Exemption Order - - - 
Sub-sect. 3. sic paler Communication with place of Public 

esort - - - 
Sub-sect. 4. Refusing Admission to Constable - - - 
Sub-sect. 5. Holding Seditious Meetings - - - - 
Sub-sect. 6. Offences in relation to Constabler - - 2 
Sub-sect. 7. Harbouring Thieves - : . - - 
Sub-sect. 8. Disorderly Houses - - - - - 


(1. 2 Keeping Disorderly House - - - - - 

(1i.) Permitting Premises to be a Brothel - - - 

Sub-sect. 9. Permitting Gaming = - - 

Sub-sect. 10. Using for Parliamentary or Municipal Election 

Sub-sect. 11. — of Sugar by I ealer in or Retailer of 
eer - - - - - 


3. Offences by the Public ~ ~ - - és : o 


Sub-sect. 1. Persons found Drunk - 

Sub-sect. 2. Drunk and paporderly or in Charge of Carriage 
etc. - 

Sub-sect. 3. Refusing to Quit - - 

Sub-sect. 4. Being on Licensed Premises during Closing 


Hours 
Sub-sect. 5. Sale of t Pistol to Tntoxicated Pamou. - - 


. 4. Offences by Brewers for Sale - - a is - 


5. Offences by Brewers other than Brewers for Sale - - 
6. Offences against Excise Regulations as to Spirits - - 


7. Legal Proceedings and: Penalties ~ ~ 


Sub-sect. 1. Under. Licensin ee en ae Act, 1910, and 
Refreshment Houses Act, 1860 - 

Sub-sect. 2. Under Sale of Beer Act, 1795 - - - - 

Sub-sect. 8. Under Spirits Act, 1880 - - - - - 


Part XVII. Hasrrvan Drunxarps aNp INEBRIATE HomgEs - 


SxEorT. 


Sxor. 


1. Retreats = - - - - 
Sub-sect. 1. The Retreat - 
Sub-sect. 2. Inspection of Retreats 
Sub-sect. 8. Leave of Absence - 
Sub-sect. 4. Offences - - 
Sub-sect. 5. Legal Proceedings - 


2. Supply of Liquor to Habitual Drunkards - 


Szor. 3. Inebriate Reformatories = Z é = 2 


124 
124 


128 


129 
129 
129 
129 
129 
129 
130 
130 
130 
130 
131 
131 
132 
134 
134 
135 
136 
136 
138 
138 
140 


140 
140 
140 


141 
141 


142 
144 
144 
146 
146 
156 


156 
158 
158 


159 


159 
159 
163 
‘164 
164 
166 
167 


168 


xiV TABLE OF CONTENTS. 


PAGE 
Part XVIII. Saue or Inroxtcatina Liquors oN CREDIT - 170 
Sect. 1. Spirits - - - - - - - - - - 170 
Sror. 2. Beer ete. ‘ * 7 - - - - - - 172 
Sect. 3. For Purposes of Resale - - - - = - - 172 
Kor Adulteration - - - See title Foop AND Drvas. 
Billeting Troops = - - 7 Roya Forces. 
Billiard Saloons - - ss TIIKaTRES AND OTHER PLACES OF 
ENTERTAINMENT. 
Clubs, Sale of Intorxtca- 
ting Liquor in - - ‘3 CLUBS. 


Fatrs - ~ - - oe 

Gaming on  Ltcensed 
Premises - - - 

Guests - - - 


Habitual Drunkard ~ 


MARKETS AND Farns. 


GAMING AND WAGERING. 
BAILMENT; INNS AND INNKEEPERS. 
YRIMINAL LAW AND PROCEDURE. 


Infants and Children - “s INFANTS AND CHILDREN. 


Innkeepers - - zi INNS AND INNKEEPERS. 
Music and Dancing 
Ltcences + - - re THEATRES AND OTITER PLACES OF 
ISNTERTAINMENT., 
Police - - - - a POLICE. 
Prisons - - - - es PRISONS. 
Punishment of Drunkards ‘ SRIMINAL LAW AND PROCEDURE. 
Lhacecourses - - - i GAMING AND WAGERING; THEATRES 


AND OTIIER PLACES OF ENTERTAIN- 
MENT. 

RATES AND RaTING. 

THEATRES AND OTHER PLACES OF 
ENTERTAINMENT. 


Rating - - - . ’ 
Theatres - - - A 


INVENTIONS. 


See Parents AND INVENTIONS. 


INVENTORIES. 


Sec Biuts or Sate; Exeocurors aNp ADMINISTRATORS; VALUERS 
AND APPRAISERS. 


I. O. U. ; 


See Diuus or JTixcuanan, Promissory Nores, anp N«rGorTIaBLRE 
@ 
INSTRUMENTS. 


IRISH OFFICE. 


See ConstTrrutionaL Law. 


ISLE OF MAN. 
See DEPENDENCIES AND CoxuonrEs; Koya Forces. 


JACTITATION. 
See Conriicr or Laws; Hussanp anp WIFR. 


TABLE OF CONTENTS. xv 


JETSAM. 


Sce SHrpPprina AND NAVIGATION. 


JEWS. 


See FicouestasticaL Law; Huspanp aNnp WIFR. 


JOINDER. 


See Country Courts; Practiczk aNnp PROCEDURB. 


JOINT AND SEVERAL PROMISES. 


See Brtuts oF Excuanan, Promissory Nores, aNnD NEGOTIARLE 
INSTRUMENTS ; CONTRACT ; GUARANTEE. 


JOINT STOCK COMPANIES. 


See ComMPanigEs. 


JOINT TENANCY. 


See Descent AND DIsTRIBUTION; FERSoNAL Property; Rean 
PROPERTY AND CHATTELS REAL. 


JOINTURE. 


See Husspanp AND Wire; Persona Property; Reau Propsrry 
AND CHatrets Reat. 


JUDGE-ADVOCATE-GENERAL. 


See Royvau Forcss. 


JUDGMENT CREDITOR AND JUDGMENT DEBTOR. 


See Banxruprcoy anp INsoLvency; Execvurion. 


JUDGMENT SUMMONS. 


See BaNKRUPTCY AND INSOLVENCY. 


PAGE 

JUDGMENTS AND ORDERS - - - - - - 178-—222 
Seor. 1. Definition - - - - ~ - - - - 176 

Szor. 2. Classification- - - - - - - . - 177 
Sub-sect. 1. Jn rem; In personam— - z = = - 177 

Sub-sect. 2. Interlocutory; Final = - - - = - 178 


Sub-sect. 3. Enforceable; Declaratory - - “ - 183 


xvi TABLE OF CONTENTS. 


PAGE 
Sror. 3. Modes of obtaining a Judgment - - - - - 184 
Sub-sect. 1. Default of Appearance - = - - - 184 
Sub-sect. 2. Default of Defence- - - - - - 186 
Sub-sect. 3. Default of other Kinds - - - - - 188 
Sub-sect. 4. By Consent - - ~ - - - 188 
Sub-sect. 5. On Warrant of Attorney - - - = - 190 
Sub-sect. 6. Summary Judgment after Appearance” - - 190 
Sub-sect. 7. Motion for Judgment before ‘Trial - - - 194 
Sub-sect. 8. Atorufter Trial - - = = a - 197 
rR In General - - - - ~ - 197 
(1i.) In the King’s Bench Division - - - - 199 
(iii.) In the Chancery Division - - - - - 198 
Sub-sect. 9. In the Court of Appeal - - - - - 203 
Sror. 4. Drawing up of Orders - - - - - - - 203 
Secor. 5. Date of Judgments and Orders’ - - ‘ - - 204 
Srot. 6. Service of Judgments and Orders - - - - - 207 
Szor. 7. Effect of Judgments or Orders - - - - - 209 
SEot. 8. Judicial Decisions as Authorities - - - - - 210 
Szor. 9. Amendment of or Setting Aside Judgments or Orders - 212 
Sub-sect. 1. In Gencral - - - - 212 
Sub-sect. 2. Clerical or Accidental Mistakes - - - 213 
Sub-sect. 8. Judgments in Default - - - - 214 
Sub-sect. 4. J udgments obtained by Fraud- - - - 21€ 
Sub-sect. 5. On Fresh Evidence - - - - - - 217 
Sub-sect. 6. Consent Judgments - : Z = - 217 
Sub-sect. 7. Interlocutory avpncalons - 7 - - 218 
Sub-sect. 8. Vacation Orders - - - - - 218 
Sub-sect. 9. Appeal - - ~ - - - - - 218 
Sxor. 10. Enforcement of Judgments or Orders - - - - 215 
Sxcr. 11. Registration - - - ~ - - - - - 220 
Sxor. 12. Satisfaction of Judgments and Orders - - - - 221 
For Actions - - - See title ACTION. 
Amendment of Writ - - iy PLEADING ; PRAoricE AND PrRo- 
CEDURE. 
Attachment - - - ~ ‘3 ConTEMPT oF CouRT, ATTACI- 


Awards - - «= - 


Compromise of Action - 


County Courts - ~ - 
Distress = = = 
Enforcement of J udgments - 
Execution - - Z 


Executors and Administrators 
Exiension of Judgments - 


Foreign Judgments 
House of Lords 
Infants - 
Inferior Courts 
Injunction - 
Interim Orders 


MENT, AND COMMITTAL. 

ARBITRATION; COMPULSORY PuR- 
CHASE OF LAND AND COMPENSA- 
TION; MASTER AND SERVANT. 

PRACTICE AND PROCEDURE. 

County CouRTs. 

DISTRESS. 

CONTEMPT OF Court, AfTACHMENT, 
AND CoMMITTAL; "EXE CUTION. 

EXECUTION. 

EXECUTORS AND ADMINISTRATORS. 

ConFiior oF Laws; County 
CouRTS. 

CONFLIOT OF LAaWs. 

PARLIAMENT. 

INFANTS AND OHTILDREN. 

Oounty Courts; OovuRtTs. 

INJUNOTION. 

BANKRUPTOY AND INSOLVENCY ; 


COMPANIES; EXECUTORS 
ADMINISTRATORS; TLUSBAND AND 


WIFE; INJUNCTION. 


AND 


TABLE OF CONTENTS. xVll 


For Joint Contractors - - Sce title ConTRAcT. 


Joint Debturs - 


Joint Tort/feasors - 

Judgments of Irish and Se alte uh 
Courts, Enforcement of - 

Judicature, Supreme Court of 

Judicial Commitee — = - 


Judicial Separation 
Judiciary - - 
Jurat - - 
Lten - - - 
Lunatics - 


Mandamus - 
Married Women 
Merger - 
Pleading - 
Priority - 


Proof of Judgment 
Receiving Order - 
Sheriffs and Bailiffs 
Spec tfic Per formance 
Summary Jurisdiction 
Winding-up Urder 


Contract; PRACTICE AND PROcE- 
DURE. 
Torr. 


ConFLicr oF Laws. 

Courts. 

CONSTITUTIONAL LLAw; Courts; 
DEPENDENCIES AND CULONIES. 

HusBanb AND WIFE. 

CouRTs. 

ISVIDENCE, 

J.IEN. 

LuNATICS AND PERSONS OF UN- 
SOUND MIND. 

Crown PRACTICE. 

IIlusBAND AND WIFF. 

ESTOPPEL. 

LIBEL AND SLANDER; PLEADING. 

BANKRUPTCY AND INSOLVENCY . 
OOMPANIES ; EXECUTION; ExxEcy- 
TORS AND ADMINISTRATORS. 

EVIDENCE. 

BANKRUPTCY AND INSOLVENCY. 

SHERIFFS AND BAILIFFS. 

SPECIFIC PERFORMANCE. 

MAGISTRATES. 

COMPANIES; PARTNERSHIP. 


JUDICATURE, SUPREME COURT OF. 


See Counts. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
See ConstiruTionaL Law; Courts; DEPENDENCIES AND COLONIES. 


JUDICIAL 


See Barristers; [isrorre.; 


DECISIONS. 


EVIDENCE; JUDGMENTS AND ORDERS. 


JUDICIAL SEPARATION. 


See HusBanp AND WIFE. 


JUDICIAL TRUSTEE. 


Sce County Courts; Practicn anp Procepvure; Trusts anu 


TRUSTEES. 


JUDICIARY. 


See Counts. 


JURAT. 


See EvipENcs. 


H.L.—® XVIII. 


XVili TARLE OF CONTENTS. 


PAGE 
J U RIE 8 ole ale a * = - - - - * ~ 225—269 


Srecr. 1. In General - - - - - ~ - - - 226 


Sect. 2. Functions of Juries - = = ~ - - - 227 
Sect. 3. Kinds of Juries - - * - = « - -~ 228 
Srecr. 4. Qualification, Disqualification, and Exemption of Jurors 229 
Sreor. 5. Jury Lists and Jurors’ Books - ~ - - - 233 
Secor. 6. Summoning of Jurors - - - - - ~ - 236 
Sscr. 7. Juries of Inquiry and Presentment = - - - - 240 
Sub-sect. 1. In General - - - ~ - - - 240 
Sub-sect. 2, Grand Juries - - - - - - - 241 
Sub-sect. 3. Lunacy Juries - - - - - - 244 
Sub-sect. 4. Coroners’ Juries - - - - - - 244 
Sect. 8. Juries of Issue and Assessment - - - - - 244 
Sub-sect. 1. In General - - - - 244 
Sub-sect. 2. Publication of J ury Panola - - - 245 
Sub-sect. 3. Viewing - ~ - - - - 245 
Sub-sect. 4. Calling the Jury - ~ - - - - 246 
Sub-sect. 5. Challenging - - - - - 246 
Sub-sect. 6. Making up the Numbers - - - ~ 252 
Sub-sect. 7. Swearing and Giving in Charge - - - 253 
Sub-sect. 8. Conduct during the Hearing - - - - 254 
Sub-sect. 9. Giving a Verdict and Dischurge - ~ - 257 
Sub-sect. 10. Special Juries - - - - 2859 
Sror. 9. Juries Specially Constituted - - - - - - 263 
Sub-sect. 1. In the County Courts” - - 263 
Sub-sect. 2. Under the Lands Clauses Consolidation Act - 263 
Sub-sect. 3. In the Mayor’s Court, London - ~ 263 

Sub-sect. 4. In Local Courts under ere Acts or by 
Custom = - - - - ~ 264 
Srcr. 10. Payment of Jurors - - - - - - - 264 
Srcr. 11. Relief after Service - - - ~ = - - 265 

SrtcT. 12. Offences in connection with Juries, and VPenalties 
attaching thereto - - - - - - -: 266 

For Aliens — - ~ ~ See title ALIENS. 
Attaint - ~ - - ‘ AOTION. 
Bankruptcy - - - 3 BANKRUPTOY AND INSOLVENCY. 


CROWN PRACTICE. 


Commission of Escheat - vs 
COMPULSORY PUROMASE OF LAND AND 


Compuisory Purchase = - . 


CoMPENSATION. 
Coroner's Jury - - -, CORONERS. 
Corrupt Practice - - 5 ELECTIONS. 
County Courts ~ 3 County Courts. 


Drainage, Ae u SSH mE of 
Land for - 


Klegit, Writ of - 
Inquisition - - 
Interpleader - - 
Matrimonial Causes 
Matrons, Jury of - 
Metropolis - = 


Military and Naval Pur- 
poses, Acquisition of 
Land for - = 


oe 


CoMPULSORY PURCHASE OF JLAND AND 
COMPENSATION; JAND IJIMPROVE- 
MENT ; SEWERS AND DRAINS. 

EXECUTION. 

CORONERS. 

INTERPLEADER. 

HUSBAND AND WIFE. 

CRIMINAL LAW AND PROCEDURE. 

COMPULSORY PURCHASE OF LAND AND 
COMPENSATION ; METROPOLIS. 


CoMPULSORY PurcHASE OF LAND AND 
CoMPENSATION; Royal Forces. 


TABLE OF CONTENTS. xix 


For Peers - - - - Seetitle PARLIAMENT; PEERAGES AND DIGNI- 
TIES. 
Probate - - * - 3 EXEOUTORS AND ADMINISTRATORS, 
Py, Trial of the - - 55 CONSTITUTIONAL LAW. 
Ruads, Acquisition of 
Land for - - - sy CoMPULSORY PURCHASE OF LANT) AND 


COMPENSATION ; HIGHWAYS, STREETS, 
AND BRIDGES. 


Royal Household — = - 3 CONSTITUTIONAL LAW; CORONERS. 
Sheriffs - - ‘3 SHERIFFS AND BaILiFFrs. 
JURISDICTION. 


Sce Apmiraury; BANKRUPTCY AND INSOLVENCY; ConFLicr oF Laws; 
County Courts; Courts; Crimmnan LAw AND PROCEDURE; 
DEPENDENCIES AND CoLonies; Exscurion; [Eixecurors anp 
ADMINISTRATORS; EXXTRADITION AND FuairiveE OFFENDERS; 
Huspanp aND Wire; Magistrates; Mayor’s Court, Lonpon ; 
SHIPPING AND NAVIGATION. 


JURORS. 


See Compuusory Purcuase or Lanp Aanp ComMPENSATION; ConsTI- 
TUTIONAL Law; Coroners; Country Courts; Criminal Law 


AND ProceDURE; JURIES. 
JUS TERII. 
See INTERPLEADER; TRESPASS. 
JUSTICES OF THE PEACE. 
See Courts; CriminaL Law anp Procepure; Magisrrates; Pusuio 


AuTrHonir1es aND PuBLic OFFICERs. 


JUSTIFIABLE HOMICIDE. 


Sce Criminau Law anp PRocEDURE. 


JUSTIFICATION. 
Sce Criminat Law anp Procepurse; Lisey anp SuanpeER. 


JUVENILE OFFENDERS. 


See Crimmvau Law anp Procepure; Epvcarion; INFANTS AND 
CaILDREN; PRIsons. 


KEEPING HOUSE. 
Sce Banxrvurtoy anp INsoLvency. 


xX TABLE OF CONTENTS. 


KIDNAPPING. 


Sce Crrmart Law anp PrRocEepurs. 


KING. 
See ConsiurtuTionaL Law; EccursiasticaL Law; ParviaMENrT. 


KING OF ARMS. 


See ConsTiIruTioNAL Law; P8rERAGES AND DIGNITIES. 


KING’S BENCH DIVISION. 


Sce Counts; Crown PrRacrics. 


KING’S CHAMPION. 


See ConstTiruTioNaL Law. 


KING’S CORONER. 


See CorRoneERs. 


KING’S COUNSEL. 
See BARRISTERS. 


KING’S EVIDENCE. 


See CriminaL Law anp ProcepurE; JIvIDENCB. 


KING’S HARBOUR MASTER. 


See ConsTITUTIONAL Law. 


KING’S PRINTER. 


See EvipENCE. 


KING’S PROCTOR. 


See ConsriruTionaL Law; Hvusspanp aNnp WIFR#e 


KING’S REMEMBRANCER., 
See ConstirurionaL Law. 


KNOCK-OUT. 
See AucTION AND AUCTIONEERS. 


LABOUR. 
See Trapz anp Traps Unions; Work anp Lazovg. 


TABLE OF CONTENTS, Xxi 


LABOUR BUREADX. 
See Work aNnp LABouR. 


LACHES. 
See Equiry; Lrimrration or Acriong, 


LADING, BILL OF. 


See SHIPPING AND NAVIGATION, 


LAKES. 


Sce Fisuentss ; WATERS AND WATERCOURSES. 


LAMMAS LANDS. 


See Coxmons. 


LANCASTER. 
See ConstitutTionaL Law; Courts. 


LAND. 


Sec Descent anv Disrrisution; Lanp Improvement; Lanp Tax; 
Reat Prorverty any CuarreEts Reat; Save or Lanp. 


LAND AGENTS. 


Sce Agency; Sate or Lanp; VaLvuERS AND APPRAISERS. 


LAND CHARGES. 
Sce Lanp ImproveMent; Morreace; Reat Prorerty anp CuatTres 
Reat; Saue or Lanp. 
LAND COMMISSIONERS. 


Sec Commons; CoryuoLps ; SETTLEMENTS. 
@ 


PAGE 
LAND IMPROVEMENT - ~ ms a - - - - 275—308 
Part I. In GENERAL - . o 2 2 .& 2 - 276 
Part II. Improvemenrs AUTHORISED - = s fa ai - 280 

Secr. Under the Improvement of Land Act, 1864, and Amend- 

ing Acts - - - a ~ - - - - 280 
Secr. 2. Under the Acts of Private Improvement Companies - 283 
Sxecr. 3. Under the Settled Land Acts, 1882—1890 - - - 283 


Sub-sect. 1. Nature of pteovemens - ° - = 283 
Sub-sect. 2, Execution of Improvements - + ~ + 289 


TABLE OF CONTENTS. 


Compulsory Purchase 


rrences - - - - 
Gardens ~- - - 


Land Agents - 


Land Chargea - - 
Land fegistry - : 


Land Soctety - - 2 
Land Tan - < . 
Land Values - = é 
Lands Clauses Consolida- 


tion Acts - - - 
Mines, Minerals, anid 
Quarrtes - - - 


Parks - - - - 


Public Drainage 


Public Health - - 
Repatring Covenants - 
Sewers - - - - 
Small Holdings - - 


Tenant for Life 


Waste - ° - - 


99 


PAGE 

Parr III. Procepurn® UNDER THB SeEtTruED LAnp_ Acts, 
1882—1890 - - - =- -  - 289 
Sxor. 1. Submission and Approval of Scheme - - 289 
Secr. 2. Payment out of Capital Money - - 290 
Sxor. 3. Maintenance, Repuir, and Iusurance of Improvements - 293 
Parr 1V. Procepure unperR OruerR Acts- - - - = - 298 
Srxcor. 1. Under the Improvement of Land Act, 1864 - - - 293 
Sub-sect. 1, Application by pandowner - - - - 293 
Sub-sect. 2. Investigation - - - - - 294 
Sub-sect. 3. Provisional Orders - - - . - - 295 
Sub-sect. 4. Absolute Orders = - - - - - - 296 

Sub-sect. 5. I£ffect, Region; and Enforcement of 
Charges - - - 297 
Sub-sect. 6. Apportionment and Release of Charges ~ -~ 298 
Sub-sect. 7. Maintenance and Repair of Iinprovements - 299 
Sub-sect. 8 Public Improvements ete. = - - - 299 
Srect. 2. Under the Acts of Private Improvement Companies - 3800 
Secr. 3. Under the Land Drainage Acts ~~ - ~ - - - 30l 
Srcr. 4. Under the Public Money Drainage Acts - - ~ - 3803 

‘ur Agricultural  Ifulitings, 
Improvements to - - See title AGRICULTURE. 
Allotments - - - ” ALLOTMENTS. 
Boundaries - - - “ BounDARIES, Fences, AND Parry 
WALLS. 


CoMPULSORY VPurciASE OF LAND AND 
COMPENSATION. 


BounDARIES, FENCES, AND DPAaRtTy 
WALLS. 

OPEN SPACES AND RECREATION 
GROUNDS. 

AGENOY; SALE OF LAND; VALUERS 
AND APPRAISERS. 

MorTGAGES; ReAL PROvERTY AND 


CHATTELS REAL; SaLeE oF LAND. 

REAL PROPERTY AND CUaTYELS REAL; 
SALE oF LAND. 

BUILVING SOCIETIES. 

LAND Tax. 

REVENUE. 

COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


MINES, MINERALS, AND QUARRIES. 


OrEN SPACES AND RECKEATION 
GROUNDS. 

SEWERS AND DRAINS. 

PuBLIC HEALTH AND LocAL ADMINIS- 
TRATION. 

LANDLORD AND TENANT. 

SEWERS AND DRAINS. 

SMALL LLoLDINGS AND SMALL DWELL- 
INGS. 

REAL PROPERTY AND CHATTELS REAL; 


SETTLEMENTS ; TRUSTS AND 
TRUSTEES. 

LANDLORD AND TENANT; REAL PRo- 
PERTY AND CHATTELS REAL; 


SETTLEMENTS. 


TABLE OF CONTENTS. 


LAND REGISTRY. 
See Ruat Prorerty aNnp CuHatTeLts Reat; Save or Lanp. 


XXill 


LAND REVENUE RECORDS AND ENROLLMENTS. 


See ConstirutionaL Law. 


LAND SOCIETY. 


See Butuprna Socteties; InpusrrimL, ProvinEnt, anD SIMILAR 
Socretres ; Loan Socrerres. 


LAND TAX + - - - -  * 


Sect. 1. Incidence - - ss z 
Sub-sect. 1. Property Charged - 


Sxrcr. 2. Commissioners 2 i a 


Sxor. 3. Assessment - = “ a 
Secr. 4. Appeals - - - = 


Sub-sect. 2. Personal Liability = 


In General - - - 


Gi. 3 Exemptions - : 


Sub-sect, 1. Qualification 
Sub-sect. 2. Appointment 
Sub-sect. 3. Proceedings 


Sect. 5. Collection - m = - 


Sect. 6. Redemption - - e = 


Sub-sect. 1. Who may Redeem - 


' 
1 


q 
§ 


Sub-sect. 2. Procedure for Redemption — - 
Sub-sect. 3. Questions arising on Contract 


Sub-sect, 4. Application of Redemption Moneys - 
Sub-sect. 5. Charge on Lands in favour of Owner who 


Redeems - 


Sub-sect. 6. Raising of Redemption Money 


Sub-sect. 7. Effect of Redemption 


PAGE 
- 307 — 380 
- = = 308 


- - - 308 
- - - 309 


- - - 309 
- 2 - 310 


So: oh ee BIS 
<. cat 1S 
- - - 3is 
a 
- + «= 314 
- = = 317 
- = «= 817 
321 
- 321 
- 323 


324 
324 


- = = 825 
- = «= 826 
- = = 329 


For Death Duiies - - - See tit?e ESTATE AND OTHER DEATH DotieEs. 
dlouse ‘ax - - - i INHABITED Hovuss Dury. 
Income J'axn - - INcoME Tax. 
Increment Value Duty REVENUE. 


Inhaliigd House Duty 
Local Taxation - 


INHABITED HovskE Duty. 
LoocaL GOVERNMENT. 


Rating - - - RATES AND RatTING. 

Revenue - - - CONSTITUTIONAL LAW ; REVENUE. 

Reversion Duty - REVENUE. 

Succession - - ConFLicT oF Laws; DeEscenr AND 
DISTRIBUTION ; Esrate AND OTHER 


Succession Duty 


Successor 
Ttthe 


Deatu Duties. 
EsTaTE AND OTHER DEaTH DUTIES. 


be 3 - n ESTATE AND OTHER Deatu Duttss, 
= - ~ - a ECOLESIASTIOAL Law. 


LAND TRANSFER. 
See Reau Propmrry anp Cuarrets Rean; Sans or Lanp. 


xxi 


See Ferrinrs; Waters ann WaTERCOURSES,. 


TABLE OF CONTENTS. 


LAND VALUES. 


See REveNnvue. 


LANDING STAGES. 


PAGE 
LANDLORD AND TENANT —  & - - 331—600 
Part J. Retation or Lanpitorp anp TENANT - - - ~~ - 889 
Sect. 1. How created or arising - - - - ~ ~ - 335 
Srecr. 2. Subject-matter of Leases - - - ~ - - 340 
Sect. 3. Capacity of Parties to make and take Leases - - - 3d 
Sub-sect. 1. In General - - - - - ~ - dil 
Sub-sect. 2. Building Societies- - - - - - 3az 
Sub-sect. 8. Charities - - - - - - - 342 
Sub-sect. 4. Companies - - - - - ~ ~ 342 
Sub-sect. 5. Co-owners - ~ - - - - - 343 
Sub-sect. 6. Copyholders - - - - - - ~ 344 
Sub-sect. 7. Corporations - - - - - - 346 
Sub-sect. 8. The Crown - - - - - - - 347 
Sub-sect. 9. Hxecutors and Administrators - - 347 
Sub-sect. 10. Friendly Societies, Industrial Societios, and 
Trade Unions - - - - ~ - 348 
Sub-soct. 11. Infants - - ~ - - - 348 
Sub-sect. 12. Lunatics - - - - - - - 353 
Sub-sect. 13. Married Women - - - - - 353 
Sub-sect. 14. Mortgagors and Mor tgagecs - - - - 356 
Sub-sect. 15. Settled Land ~ - ~ - - 358 
(1.) Ieases by Limited Owners - - - - 358 
(11.) Teases under Powers - ~ - - - 361 
(iul.) Leases under Authority of the Court - - 365 
Sub-sect. 16. Universities and Colleges = - - - - 366 
Fart II. AaGrreements FoR Leases - - - - -~ - 866 
Sect. 1. Distinction between Lease and Agreement for J.ease - 366 
Sect 2. Requisites for Agreement for Lease ~ - - - 369 
Sub-sect. 1. Concluded Contract = - - - 369 
Sub-sect. 2. Evidence of the Contract - - - 372 
(i.) Memorandum in Writing - - - - 372 
(1i.) Parol Evidence - - - - - 375 
Sub-sect. 3. Stamps - - - - - - - - 377 
Sect. 3. Breach of Agreement for Lease  - - - - - 378 
Sect. 4. Title to be shown by Lessor - ~ - - = - 381 
Sect. 5. Consents Necessary - ~ - - - ~ - 383 
Part III. Leases - - - + - + = = «= «= 888 
Sect. 1. Requisites for Creation of Leases - - - - - 383 
Sub-sect. 1. Leases for Three Years and under - > - 383 
Sub-sect. 2. Leases for over Three Years - - 384 
Sub-sect. 3. Operation of Invalid Lease as an Agreement - - 385 
Sxror. 2. Contents and Operation of Lease - - = « - 386 
Sxcr. 3. Option to purchase - 2 2s © - - e- 390 


TABLE OF CONTENTS. 


Parr IT]. Leases—continued. 

Sect. 4. Option to Renew Tease - e - - 
Sect. 5. Option to Determine Lease - - - 
Srecr. 6. Completion - - - . 7 
Sub-sect. 1, Counterpart = Duplicate - 
Sub-sect. 2. Stamps - - 
Sub-sect. 3. Registration - = 7 = 
(1.) With Superior Landlord — - - 
(ii.) Registration in Local Registries - 
(iii.) Registration at the Land Registry 
Sub-sect. 4. Costs of lease - - - 
(i.) Taability for Costs - ~ . 
(ii.) Solicitor’s Remuneration - - 
Secr. 7. Entry under Tease - - 2 = 
Sect. 8. Concurrent and Future Leases - - 
7 SzcT. 9. Underleases - - - e ss i 
Part IV. Premises INCLUDED IN TOk Demise - 
Secr. 1. Doscription - - - - 2 a 
Sxcr. 2. Evsements  - ~ - “ = . 
Srecr. 3. Fixtures - - ~ “ Z 2 
Sect. 4. Exceptions and Reservations - - ~ 
Scr. 5. Trees and Underwood - - - - 
SecT. 6. Game - - - - - = e 
Part V. Duration or Tenancy - - -~ - 
Secr. 1. Tenancy at Will or at Sufferance - ~ 
Secr. 2. Tenancy from Year to Year - - - 
Sub-sect. 1. Creation - = 2 z 
Sub-sect. 2. Determination - - - 
( Notice to Quit - = 7 
Length of Notice - e 
(ai Form and Construction of Nistice 
(iv.) Persons to give and receive Notice 
(v.) Service of Notice - - _ 
(vi) Waiver of Notice - ee a 
(vii.) Dispensing with Notice - - 

Sect.e3. Term of Years - - - 
Srct. 4. Lease for Life or Lives - - . be 
Secr. 5. Covenants for Renewal - - « Z 
Part VI. Renr - - - - = - - 
Srecr. 1. Nature and Reservation - - = 
Srecr. 2. Time and Mode of Payment - - - 
Sxect. 3. Deductions allowed - - = Z 
Secr. 4. Suspension - - ~ - a : 
Sect. 5. Apportionment - - - ~ o 


Sor. 


6. Recovery - - - < ~ a 


Sub-sect. 1. Distress 
Sub-sect. 2. Action - - 


xXKV 


PAGE 


"393 


393 
394 
394 
396 
400 
400 
401 
402 
402 
402 
403 
404 
404 
406 


411 
411 
414 
41G 
427 
429 
4333 


434 
434 
439 
439 
443 
4453 
445 
449 
451 
452 
454 
455 
456 
459 
461 


464 
464 
470 
474 
479 
482 
485 


485 
486 


xxvi TARLE OF CONTENTS. 


PAGER 
Part VII. Rares anp Taxes - - - - - =~ = 488 
Sect. 1. Liability in the Absence of Agreement - - - - 488 

Secor. 2. Construction of Covenants for Payment of Rates and 
Taxes - - - - “ - ~ - 489 
Parr VIII. Lrasiniry ro Repair - = -« =- + = 496 
Secor. 1. Liability for Waste - - - - - -- - 496 
Seor. 2. Liability of Landlord to Repair = - - - - - 501 
Sub-sect. 1. In General - ~ - - - - - 601 
Sub-sect. 2. Dwelling-houses - - - - - 602 
Sub-sect. 3. Liability to Third Persons - - - - 604 
Secor. J. Construction of Covenants to Repair - - - - 605 
Secr.4. Measure of Damages’ - - ~ - - - - 6612 
Sect. 6. Right of Entry to View and Repair - - - - 613 
Sect. 6. Liability to Repair Fences = - < - - - - 614 
Parr IX. Restrictions on Use or Premisus - - - = - 515 
Panr XX. InsuRaNce - - - - - - - -~ - 619 
Secr. 1. Liability to Rebuild after Tire - - - - - 519 
Secr. 2. Covenants to Insure - - - - - - - 621 
Sect. 3. Effect on Rent of Damage by Fire - - - - - 622 
Secr. 4. Application of Insurance Monoy- - - - - - 523 
Part XI. Covenant For Quier Einsoyment - - - ~~ - 528 
Secr. 1. Express and Implied Covenauts - - - - - $23 
SroT. 2. Breach of Covenant - ~ - - - - - §27 
Part AIT. Determination or Trrm - - - - - ~~ - 580 
Sxcr. 1. Forfeiture = - - ~ ~ - - - - - 530 
Sub-sect. 1. Right of Re-entry - ~ - - - - 6380 
Sub-sect. 2. Waiver of Forfeiture = - - - ~ 537 
Sub-sect, 3. Relief against lorfeiture - - - 639 
(i.) Under the Conveyancin Acta, 1! 1881—1892 - - 639 
(11.) Relief from Forfeiture for Non-payment of Rent 644 
Secr. 2. Surrender - - - - - - - ~ - 646 
Secr. 3. Merger - - - - ~ rs = é - §d2 
Srecr. 4. Disclaimer - - - - - - ~ - - 553 
Sxror. 5. Action for Double Rent or Double Value ~ - - 554 
Sub-sect. 1. Double Rent - - - - - - 554 
Sub-sect. 3. Double Value - - - - - - 554 
Part XIII. Denivery anp Recovery or Possession - ~- 556 
Sect. 1. Entry - - ~ - - - - - - - 636 
Sxcr. 2. Action « = ° ° - - - - 658 
Sub-sect. 1. In the High Court - - - 558 
Sub-sect. 2, In the County Oourt - - - - - 659 
Sxecr. 3. Procedure before Magistrates - - - - - - 559 


Ssor. 4. Encroachments - - - - - = e. ee 


TABLE OF CONTENTS. XXVii 
PAGE 
Parr XIV. Leases or Specran Property- - = ~- . 568 
Secr. 1. Agricultural Leases - - : 2 . 563 
Sxot. 2. Building Leases’ - - - - a - 667 
Sect. 3. Furnished Houses and Flats - s - 669 
Sub-sect. 1. Furnished Houses . §69 
Sub-sect. 2. Flats = - é : . 670 
Sect. 4. Licensed Premises - e : : 
Sub-sect. 1. Maintenance of Licence - s 
Sub-sect. 2. Tied House Covenants - é 2 
Sect. 5. Sporting Rights - z = 7 is 2iD 
Sxor. 6. Other Property - - = : é 575 
Part XV. ASSIGNMENT AND DEVOLUTION oF LEASES 575 
Sxcr. 1. Right to Assign or Underlet - - - 575 
Srecr. 2. Mode of Assignment - - . % 
Secr. 3. Covenants Running with the Land - 7 * 584 
Srcr. 4. Liabilities of Lessee and Assignee - - - 588 
Sub-sect. 1. Liability to the Lessor = = - 588 
Sub-sect. 2. Liability of lessee and Assigneo fie ‘ by 
Sect. 5. Rights and Liabilities of Succensors to Reversion 593 
Sect, 6. Devolution on Death of Lessee - - - 698 
Seor. 7. Devolution on Bankruptcy of Lessee = ‘ BoO0 


For Administration of Asacta - See title EXECUTORS AND ADMINISTRATURS. 


Agricultural HOlng - a 


Aliens - - - rn 
Allotments - - - me 
Boundaries and Fences - ie 
Cattle-plague tate =—_ = - = 
Charities - - - e 
Compulsory Purchase - ~ Bs 
Damages - - - : - 
Descent and Distribution - ‘ie 
Devolution on Bankruptcy - - 
Devolution on Death - - - 
Diecluimer - - = ms 
IMstresa - - - cs a 
Draindye - - - : - 
Kasements - - 7 = 


Ecclesiastical Corporations se 


fecclestastical Lease - 
Improvement of Land . 


Injunctim - - - - . 
Land Values” - - - a 
Licensing ba baa = = iy 


Limitation to Recorery 
Mines and Minerals - 
Mortgages - - - 
Rentcharges - - 
Small Holdings - - 


Colicitors’ Remuneration 


AGRICULTURE. 
ALIENS. 
ALLOTMENTS. 
BouNDARIES, FENCES, 
WALLS. 
AGRICULTURE. 
CHARITIES, 
ComruLsory PurcmaseE or LAND 
AND COMPENSATION. 
DAMAGES, 
DESCENT AND DISTRIBUTION. 
BANKRUPTCY AND INSOLVENCY. 
DESCENT AND DISTRIBUTION 3 
EXECUTORS AND ADMINISTRATORS, 
BANKRUPTCY AND INSOLVENCY. 
DISTRESS. 
AGRICULTURE; LAND IMPROVEMENT: 
SEWERS AND DRAINS. 
EASEMENTS AN} PROFITS J A PRENDRE, 
ECCLESIASTICAL LAW. 
KCCLESIASTICAL LAW. 
LAND IMPROVEMENT. 
INJUNCTION. 
REVENUE. 
INTOXICATING LIQUORS; 
LAMITATION OF ACTIONS. 
MINES, MINERALS, AND QUARRIES. 
MorTGAGE. 
RENTOHARGES AND ANNUITIES. 
Smartt Horipines anp SMALL 
DWELLINGS. 
Solicitors. 


AND PARTY 


REVENUE. 


LXVili TABLE OF CONTENTS. 


For tfic Performance - - See title SpeciFic PERFORMANCE. 
ummary Jurtsdiction, 
Courts of - - v re MAGISTRATES. 


Title, Investigation of - - 7 ReaL ProrerTy AND CHATTALA 
Rear; SaLE OF LAND. 
Trespase - - - - ss TRESPASS. 


LAPSED LEGACY. 


See HWixgoutorns anp ApMinistratTors; WILL, 


LARCENY. 


Sce CriminaL LAw aND PROCEDURE. 


LATIN INFORMATION. 


See Crown Practicsu. 


LAW MERCHANT. 


See Custom ann Usaars. 


LAW OFFICERS. 


See ConstitutionaL Law; Punuic Autnoririrs aND Pubic 
OFFICERS. 


LAW SOCIETY. 


See Souicrrons. 


LEAVE AND LICENCE. 


See Easements and Prorits a Prenpre; Fisnertes; Game; 


LanpLorp aNnD Tenant; Reau Prorerry anp Caatrets Reau; 
T RESPass. 


LEGACIES. 


See Iixecurorns aNp ADMINISTRATORS; WILLS. « 


LEGACY DUTY. 


See Estate ano Otuer Dearn Duties; Executors anp 
ADMINISTRATORS. 


LEGISLATIVE POWER. 


See Constirutionan Law; PanwutaMent. 


LEGITIMACY AND LEGITIMATION. 
See Bastanpr; Conriict or Laws; Houssanp anp Wirs,, 


See Conrnact; Evipence; Post Orricr. 


TaBLE OF CONTENTS, 


LETTERS. 


LETTERS PATENT. 


xx1x 


See ConstiruTionaL Law; Patents anp INVENTIONS; PEERAGES 
AND DIGNITIES. 


LIBEL AND SLANDER - - = 


Part I. InrrRopuctrory - : a c 


Secr. 1. In General - ‘ j “ 
Sect. 2. Definitions - 7 = x 


Secr. 3. Who may and may not Sue 


Sub-sect. 
Sub-sect. 
Sub-sect. 
Sub-sect. 
Sub-sect. 
Sub-sect. 
Sub-sect. 
Sub-scct. 


Srcr. 4. Who may and may not be Sued 


Part IT. 


SECT. 


SEcT. 


Pant IV. 


Sect. 


SeEcrT. 


Part IV. 


SEcT. 
SEctT. 


1. 


ae 


abe 
4, 


In General - - 
Aliens - - 
Bankrupts and their 


Murried Women - 


. Partners - 
. Persons Claiming J ointly, Severally, or 


Alternative - - 


Sub-sect. 1. In General = - 


Sub-sect. 2. i eee and Corporations 
Sub-sect. 3. Hus 


aud and Wife - 


Tre STATEMENT - ‘ 7 
1. What Statements are Defumatory - 
Sub-sect. 1. The Statement must Reflect on the DPlatutiff 


Personally - 


Trustees - 
Companies and Corporations = - 


5. Executois and Administrators 
6. 
7 
8 


Sub-sect. 2. The Statement must be Dispar aging 
Sub-sect. 3. Statements Actionable per se - 


2. The Meaning of the Statement 
Sub-sect. 1. Introductory - = 
Sub-sect. 2. The Innuendo 


Sub-sect. 3. Functions of Judge ‘and J ury 


PURLICATION - «« = s 


1. In Libel Actions - ~ es 
Sub-sect. 1. In General - 


Sub-sect. 2. What amounts to Pulslication 


2. In Slander Actions - - 
DEFENCES - - -« 2 
1. Justification - - - - 


2. Absolute Privilege- - = 


Sub-sect. 1. Nature - = as 
Sub-sect. 2. Subject-matter = 


Administration of Justice 


(2i3 


G) eee oie in ee. and Reports thereot ~ 
Affairs o 


PAGE 


- 603—746 


in the 


605 


605 
606 
G10 
610 
611 

611 

612 
G13 
613 
614 
615 
816 


616 
617 
617 


618 
618 


618 
619 
633 
641 
641 
645 
652 
655 
655 
655 
658 
666 
669 
669 
677 


677 
678 


678 
683 
S34 


xxx 


TABLE OF CONTENTS. 


Pant lV. Derrences—continued. 
Sect. 3. Qualified Privilege - - = 


Sul-sect. 1. Introductory - 


Sub-sect. 2. What 1s a Privileged Cachan 


Sub-sect. 3. Privileged Reports - 

i. In General - - z 

Qi, Judicial Proceedings = - 
(iii., Proceedings in Parliament 


(iv.) Proceedings of Public Meetings 


SEcr. 4. Fair Comment ” ~ PS 


Sub-sect. 1. Introductory - - 
Sub-sect. 2. Essentials of Defence 
Sub-sect. 3. Personal Attacks - 
Sub-sect. 4. Function of Ju - 
Sub-sect. 


Sect. 5. Effect of xpress Malice - 
Sub-sect. 1. As avoiding Qualified Privilege 


Sub-sect. 2. As affecting Fair Comment 


Sub-sect. 3. As affecting Damages 


Srer. 6. Other Defences — - - ‘i 
Part V. Damacrs - 5 2 7 
Srer. 1. Introductory - - - ‘ 
Sxct. 2. General Principles - - : 
Sror. 3. Effect of Express Malice - 


Secr. 4. Mitigation of Damages - a 


Srcr 
SEcT. 


Parr VJ. InNsuNcTIONS - = " 


SECT. 
SEcT. 
SE 
Part VII. 


SxEctT. 
SEcT. 


SEcT. 


Sxct. 4 


For Action 


Barristers « - Es 


Blasphemy 


Sub-sect. 1. In General - ‘ 
Sub-sect. 2. Apology - 


Sub-sect. 3. Dumages already Recover ed 


5. Practice ~ - - ‘ 
6. Special Damage - - Z 


1. Jurisdiction of the Court - 
2. Actions on the Case - - 


cT. 3. Parliamentary Candidates - 


CriminaL ProceErpinas * 
1. Introductory - - 


2. Defamatory Libels and their Punishment 


Sub-sect. 1. Misdemeanours at Common T.aw 


Sub-eect. 2. Aggravated Libel - 
Sub-sect. 3. Extortion - - 


8. Prosecution - - i ‘ 


Sub-sect. 1. By Information - 
Sub-sect. 2. By Indictment - 


. Statutes applicable to Criminal Piscoslines 


Sub-sect. 1. In General - = 
Sub-sect. 2. Newspapers - « 


‘ @ - See title ACTION. 
- BaRRISTERS, 


5. Justification and Fair Comment compared 


on CrimmnaL Law AND PROOEDURR, 


For Contempt of Court 


TABLE OF CONTENTS. 


Costs = 
Criminal Offences - 
Discov ~ - = 
Evidence - 


Judgments and Orders ‘8 
Limitation - 


Married Women - 
Master and Servant - 
Medical Profession  - 
Parliament, Members of 
Practice and Procedure 


Public Officers - - 


Seditious Libels - - 
Slander of Title - - 


XXxi 


See title CoNTEMPT OF CoURT, ATTACHMENT, AND 


CoMMITTAL. 

PRACTICE AND PROCEDURE; SOLICITORS. 

CRIMINAL Law AND PROCEDURE. 

DISCOVERY, INSPECTION, AND INTER- 
ROGATORIES. 

EVIDENCE. 

JUDGMENTS AND ORDERS. 

LIMITATION OF ACTIONS; PUBLIO AUTHO- 
RITIES AND PUBLIC OFFICERS. 

HvsBAND AND WIFE. 

MASTER AND SERVANT. 

MEDIOINE AND PHARMACY. 

PARLIAMENT. 

CourRTs; JUDGMENTS AND ORDERS; 
PLEADING; PRACTICE AND PROCEDURE. 

Punstic AUTHORITIES AND £=[PUBLIC 
OFFICERS. 

OriminaL LAw AND PROCEDURE. 

Tort. 

Torr. 


Tort, Principles of — - 
Trade = = 7” ae 
Trade Marks - - o 


TRADE AND TRADE UNIONS. 
TRADE Marks, TRADE NAMES, AND ))x- 
SIGNS. 


LIBRARIES. 


See Literary anp ScrentiFic Institutions; Pusuic HeattH anpD 
LocaL ADMINISTRATION. 


LICENCES. 


AUCTION AND AUCTIONEERS; Bankruptcy 
Birus oF Sate; Buiuprne Conrracts, 
BuriaL AND CREMATION; 


See Autens; ANIMALS; 
AND INSOLVENCY; 
SNGINEERS, AND ARCHITECTS ; 
Cuuss; ConstiruTionaL Juaw; CoryHonps; CoryriGgnt AND 
LitERARY Property; Corporations; Country Courts ; 
CriwinaL Law anp Procepure; Custom anp Usaaes; Fasr- 
MENTS AND Prorrts A Prenpre; Eccugsiastican Law 
Evectric Lieuring aND Power; ExpLosives; FisHeries 
Foop axp Drucs; Game; Gaming anp Wacerine ; Huspanp 
ANR Wire; Inroxicatinc Liquors; LANpLoRD aNp TENANT; 
Lunatics AND Persons oF Unsounp Minn; Markets anp 
Farrs; MeEpiciIns aND PuHarmacy; Mines, MINERALS, AND 
QuaRnigs; Parents aNpD Inventions; Pawns AND PLEDGES; 
Pusrtic HeattH anp Locan ADMINISTRATION ; Reau PRoPERTY 
AND CHatTrets ReaL; Revenve; SHIPPING AND NAVIGATION ; 
Street anp Agrmu Trarric; TELEGRAPHS AND TELEPHONES; 
THEATRES AND OTHER Puaces or ENTERTAINMENT; TRADB 
and TrapDE Unions; TReEspass. 


A. 0. (preceded by date). . 


A.-G. ee 

Act. es 

Ad. & El. 
Adam... 

Add. ae 
Adv.-Gen. ads 
Alc. & N. as 


Alc. Reg. Cas. 

Aleyn .. _ 
Amb. és eee 
And. — oo 


Anon. é : 
Anst. 

App. Cas. : 
Arkley 

Arm. M. & O. 
Arn. : 
Arn. & E : 
Asp. M. L. O. 
Ashb. . ;: 
Atk. i 

Ayl. Pan. 

Ayl. Par. 

B. & Ad... 

B. & Ald. ° aa 
B&O. .. 
B.&8. .. - 
Bac. Abr. ive 
Bail Ct. Cas. .. 
Baild.  .. a 
Ball & B. ou 


Bankr. & Ina, B. 


ABBREVIATIONS 
USED 


IN THIS WORK. 


Law Reports, Appeal Cases, Huuse of Iords, since 
1890 (e.g. [1891] A. C.) 

Attorney-General 

Acton’s lteports, Prize Causes, 2 vols., 1809 —1811 

Adolphus and Ellis’s Reports, King's Bench and 
Queen’s Bench, 12 vols., 1834 —1842 

Adam ’s Justiciary Reports (Scotland), 1893 —(current) 

Addams’ Ecclesiastical Reports, 3 vuls., 1822—1826 

Advocate-General 

Alcock and Napier’s Reports, King’s Bonch (Ireland), 
1 vol., 1813—1833 

Alvock’s Registry Cuses (Ireland), 1 vol., 1832 —1841 

Aleyn’s Reports, King’s Bench, fol., 1 yol., 1646 —1649 

Ambler’s Reports, Chancery, 2 vuls., 1725 —1783 

Anderson's Reports, Common Vieas, ful., 2 parts in 
one vol,, 1533—1605 

Andrews’ Reports, King’s Bench, ful., 1 vol., 1737— 
1740 

Auonymous 

Anstruther’s Reports, Exchequer, 3 vuls., 1792 -—1797 

Law Reports, Appeal Cases, Llouse vf Lurds, 16 vols., 
1875—1890 

seer Justiciary Reports (Scotland), 1 vol., 18i6— 

848 

Armstrong, Macartney, and Ogle’s Civil and Criminal 
Reports (Ireland), 1840—1542 

Arnold's Reports, Common Pleas, 2 vols., 1838—1859 

Arnold and Hodges’ Reports, Queen’s Bench, | vol., 
1840—1841 

Fe ae Maritime Law Cases, 1870 —(current) 

Ashburner’s Principles of Equity, 1902 

Atkyns’ Reports, Chancery, 3 vols., 1736—1754 

Ayliffe’s New Pandect of Roman Civil Law 

Ayliffe’s Parergon Juris Canonici Anglican 


Parnewall and Adolphus’ Reports, King's Bench, 
5 vola., 1830—1834 

Barnewall and Alderson’s Reports, King's Bench, 
5 vols., 1817—1822 

Barnewall and Oresswell’s Reports, King’s Bench, 
10 vols., 1822—1830 

Best and Smith’s Reports, Queen’s Bench, 10 vols., 
1861—1870 

Bacon’s Abridgment 

Bail Court Cases (Lowndes and Muxwell), 1 vol., 
1852—1864 

Beldows Select Cases in Chancery (Selden Society, 


Vol. X.) 

Ball and Beatty’s Reports, Chancery (Ireland), 
2 vola,, 1807-1814 

Bankruptcy and Insolvency Reports, 2 vols., 1853— 
1855 


XXXIV 


Bar. & Arn. rae 
Bar. & Aust... 
Barn. (CH.) s 
Barn. (K. BB.) .. 
Barnes... es 
Batt. oe 

Beat. - ee 


Beav. ae 
Beav. & Wal. 


Reaw.  .. 
Bellewe .. 
Bell, C. C. Ja 


Bell, Ct. of Sess. 


Bell, Ut. of Sess. fol. 


Bell, Dict. Dec. 
Bell, Sc. App... 
Belt’s Sup. 

Benl. vit 
Ben. & D. 

Bing. .. 

Bing. (N. ¢.) 

Bitt. Prac. Cas. .. 
Bitt. Rep. in Ch. 


Bl. Com... 
BL D. & Osb. 


Bh. - 
Bh. (N. 8.) 


Bos. & P. 

Bos. & P. (N. R.) 
Bract. . es 
Bro. Abr. i 
Bro. C. C. sts 
Bro. Ecc. Rep. .. 
Bro. (N. «.) a 
Bro. Parl. Cas. .. 
Bro. Supp. to Mor. 
Bro. Synop. .. 


Brod. & Bing. .. 


ABBREVIATIONS. 


Barron & Arnold's Election Cases, 1 vol., 1843-1846 

Barron & Austin’s Election Cases, 1 vol., 1842 

Barnuardiston’s Reports, Chancery, fol., 1 vol., 1740— 
1741 

Barnardiston’s Reports, Kiug'’s Bench, fol., 2 vols., 
1726—1734 

Barnes’ Notes of Cases of Practice, Common Pleas, 
1 vol., 1732—1760 . 

Batty’s Reports, King’s Bench (Ireland), 1 vol., 1826 
— 1826 

Beatty’s Reporte, Chancery (Ireland), 1 vol., 1813— 
1830 

Beavan’s Reports, Rolls Court, 36 vols., 1838-——1866 

Beavan and Walford’s Railway Parliamentary Cases, 
1 vol., 1846 

Heawes’s Lex Mercatoria 

Bellewe’s Cases temp. Richard II., King's Bench, 
1 vol. 

T. Bell’s Crown Cases Reserved, 1 vol., 1858—1860 

R. Bell’s Decisions, Court of Session (Scotland), 1 vol., 
1790—1792 

R. Bell’s Decisions, Court of Session (Scotland), 
fo)., 1 vol., 1794—1795 

S. S. Bell’s Dictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1808—1833 

S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 
1842-—1850 

Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 
1746—1756 

Benloe’s (or Bendloe’s) Reports, King’s Bench and 
Common Pleas, fol., 1 vol., 1315—1627 

Benloe and Dalison’s Reports, Common Pleas, fol., 
1 vol., 1357—1879 

Bingham’s Reports, Common Pleas, 10 vols., 1822— 
1834 

Bingham’s New Cases Common Pleas, 6 vols., 1834 
—1840 

Littleston’s Practice Cases in Chambers under the 
Judicature Acts, 1873 and 1875, 1 vol., 1875— 1876 

Bittleston’s Reporte in Chambers (Queen's Bench 
Division), 1 vol., 1883—1884 

Blackstone's Commentaries 

Blackham, Dundas, and Osborne’s Reports, Practice 
and Nisi Prius (Ireland), 1 vol., 1846—1848 

Bligh's Reports, House of Lords, 4 vols., 1819—1821 

Bligh’s Reports, House of Lords, New Series, 11 
vols., 1827—1837 

Bosanquet and Puller’s Reports, Common Pleas, 
3 vols., 1796—1804 ° 

Bosanguet and Puller’s New Reports, Common Pleas, 
2 vols., 1804—1807 

Bracton Doe Legibus et Consuetudinibus A nglise 

Sir J. Brooke's Abndgment 

W. Brown’s Chancery Reporte, 4 vols., 1778—1794 

W. G. Brooke's Ecclesiastical Reports, Privy Council, 
1 vol., 1850—1872 

Sir R. Brooke’s New Cases, 1 vol., 1515—1558 

J. Brown's Cases in Parliament, 8 vols., 1702—1800 

M. P. Brown's Supplement to Morison’s Dictionary 
of Decisions, Court of Seasion (Scotland), 5 vols. 

M. P. Brown's Synopsis of Decisions, Court of Session 
(Scotland), 4 vols., 1532—1827 

Broderip and Bingham’s Reports, Common Pleas, 
3 vols., 1819-—1823 


Brod. & F. 
Broun... 
Brown. & Lush. 
Brownl. .. 
Bruce... 
Buchan. .. 


Buck 
Bulst. 


Bunb. 
Burr. P 
Burr. 8. C. 
Burrell .. 
C. A. ats 
O. B. : 
C. B. (Nn. 8.) 


Cc. Cc. A. 
OU. C. Ct. Cas. 


CL. RB .. 
CP. LD... 


O. & p, 

Cab. & Il. 

Cald. Mag. Cas. 
Calth. .. 
Camp. 

Carp. Pat. Cas. . 
Car. & Kir. 

Car. & M. 

Cart. 

Carth. 

Cary. 

Cas. in Ch. 

Cas. Pract. K. B. 
Cas. Sett. ce 


Cas. temp. Finch 
Cas, temp. King 


Cas. temp. Talb.. 


Ch. (preceded by date) 


Ch. App... : 
Ch. De a 
Oh. Rob. .. ee 


ABBREVIATIONS. XxxV 


Brodrick and Fremantle’s Ecclesiastical Reports, 
Privy Council, 1 vol., 1705—1864 

Broun’s Justiciary Reports (Scotland), 2 vols., 1842— 
1845 

Browning and Lushington’s Reports, Admiralty, 
1 vol., 1863—1866 

Brownlow and Goldesborough’s Reports, Common 
Pleas, 2 parts, 1569—1624 

Bruce's Decisions, Court of Session (Scotland), 1714 
—1715 

Buchanan’s Reports, Court of Session and Justiciary 
(Scotland), 1806—1813 

Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 

Buistrode’s Reports, King's Bench, fol., 3 parts in 
1 vol., 1610—1626 

Bunbury’ s Reports, Exchequer, fol., 1 vol.,1713—1741 

Burrow’s Reports, King’s Bench, 5 vols., 1766—1772 

Burrow’s Settlement Cases, King’ s Ben ch, 1 vol., 
1 73 3—1 7716 

Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 
1648—1840 


Court of Appeal 

Common Bench Reports, 18 vols., 1845—1856 : 

Common Bench Reports, Now Series, 20 vols., 1856— 
1866 

Court of Criminal Appeal 

Central Criminal Court Cases (Sessions Papers), 1834 
—(current) 

Common Law Repor ts, 3 vols, 1853—1855 

Taw Reports, Common Pleas ’Diviaion, 5 vola., 1875 
—1880 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 
1823 —1841 

Cababé and Ellis’s Reports, Queen's Bench Division, 
1 vol., 1882 —1884 

Caldevott’s Magistrates Cases, 1 vol., 1777—1786 

Calthrop’s City of London Cases, IKing’s Bench, 1 vol., 
1609—1618 

Campbell’s Reports, Nisi Prius, 4 vols, 1807—1816 

Carpmael’s Patent Cases, 2 vols., 1602—1842 

Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 
1843—1853 

Carrington and Marshman’s Reports, Nisi Prius, 
1 vol., 1841—1843 

eh s Reports, Common Pleas, ful., 1 vol., 1664— 
1673 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687— 
1700 

Cary’s Reports, Chancery, 1 vol. 

Cases in Chancery, fol, 3 parts, 1660 —1697 

Cases of Practice, King’s ench, 1 vol., 16556—1775 

wor of Settlements and Removals, { vol., 1689— 
1727 

Cases temp. Finch, Chancery, fol., 1 vol., 1673—1680 

ian a temp. King, Chancery, fol., 1 vol., 1724 
—1li3 

Cases in oe temp. Talbot, fol, 1 vol., 1730—1737 

Law rte, Ohancery Division, since 1890 (e.g. 


(1891) 1 Oh. ” 
Law Reports, cery Appeals, 10 vols., 1865—1875 
Law Reporte, Ohancery Division, 45 vols., 1875—-1890 
seer ore eee s Reports, Admiralty, 6 vols, 


£Xxvi 


Char. Pr. Cas. .. 
Char, Cham. Cas. 
Chit. at 6 
Cl. & Vin. 
Olay. 
Clif. & Rick. 
Clif. & Steph. 
Cockb. & Rowe .. 
Co. Ent. .. a 
Co. Inst... 
Co. ]uitt. atte 

Cull. suf 

Coll. Jurid, 
Colles 

Jolt. 

Com. 

Com. Cus, 


Com, Dig. 


Comb. 

Con. & Law. 
Cooke & Al. 
Couke, Pr. Cas. 
Cooke, Pr. Reg. . 
Coop. G... 


Coop. Pr. Cas. . 


Coop. temp. Brough. 


Coop. temp. Cott. 


Corb. & D e 
Couper 


Cowp. .. 


Cox, C. C. 
Cox & Atk. 


Cox, Eq. Cas. 
Cox, M. & Il. 


Or. & J... 
Or. & M... 
Cr.M.&R .. 
Cr. & Ph. a6 


Cr. App. Rep... 
Craw. & D. ee 


ABBREVIATIONS. 


Charley's New Practice Reports, 3 vols., 1875—1876 

Charley’s Chamber Cases, 1 vol., 1815-1876 

Chitty’s Practice Reports, King’s Bench, 2 vols., 
1770—1822 

Clark and Finnelly’s Reports, House of Lords, 12 
vols., 1831—1846 

Clayton’s Reports and Pleas of Assises at Yorke, 
1 vol., 1631—1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1867—1872 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coko’s Institutes 

Coke on Littleton (1 Inst.) 

Coke's rey ela 13 parts, 1572—1616 

Collyer’s Reports, Chancery, 2 vols., 1844—1846 

Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697—1713 

Coltman’s Registration Cases, 1 vol., 1879—1885 

Comyns’ Reports, King’s Bench, Common Pleas, and 
Iixchequer, fol., 2 vols., 1695—1740 

Commercial Cases, 1895— (current) 

Comyns' Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 
2 vola., 1Si1—1843 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 
1 vol., 1883—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vol., 1702—1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792—1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 
1837—1838 

©. P. Cooper’s Cases temp. Brougham, Chancery, 
1 vol., 1888—1834 

C. DP. Cooper’s Cases temp. Cottenham, Chancery, 
2 vols., 1846—18.48 (and miscellaneous earlier cases) 

Corbett and Daniell’s Iclection Cases, 1 vol., 1819 

seed Justiciary Reports (Scotland), 5 vols., 1868 
— vo 

nade! a Reports, King’s Bench, 2 vols., 1774— 

i 

F.. W. Cox’s Criminal Law Cases, 1813 —(current) 

Cox and Atkinson’s Rezistration Appealases, 1 vol., 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1745—i797 

Cox, Macrae, and Iertslet’s County Courts Cases and 
Appeals, Vol. I., 1816—1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 
2 vols., 1834—1835 

org cae Phillips’ Reports, Chancery, 1 vol., 1840— 

Cohen's Criminal Appeal Reports, 1909 (current) 

aol alah rer Dix’s Circuit Cases (Ireland), 3 vols., 


Craw. & D. Abr. O. 
Cress. Insolv. Cas. 


Cripps’ Church Cus. 


Oro. Car. Ss 
Cro. Eliz. ee 
Cro. Jac. 


Cru. Dig. a 


Cunn... 


Curt. — ig 


Dalr. 

Dan. 

Dan. & 111. 
Ibav. & Mer. 


Dav. Put. Cas. .. 
Dav. Ir. .. 


Day ne 
Dea. & Sw. 


Deac. i 
Deac. & Ch. 


Dears. & B. 
Dears. C. CO. 
Deus & And. 
DeG._.. 
DeG. F. & J. 
De G. & J. 

De G. J. & Sm... 
DeG. M.&G... 
DeG.&S8m.... 


Delane ..* .. 


Den. sid ax 
Dick. 5 ° 
Dig. - ° 


Dirk 2. 


Dods. .. is 
Donnell es 
Doug. El. Cas. .. 
Doug. (K. B.) .. 
Dow et , 

Dow & CL on 


Dow. & iL. ee 


ABBREVIATIONS. XXxvi) 


Crawford and Dix's Abridged Cases (Ireland), 1 vol., 
1837—1838 

Cresswell’s Insolvency Cases, 1 vol., 1827—1829 

Cripps’ Church and Clergy Cases, 2 parts, 1847—1850 

Croke’s Reports temp. Charles I., King’s Bench and 
Common Pleas, 1 vol., 1625 —1641 

Croke’s Reports temp, Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582—1603 

Croke’s leports temp. James I., King’s Bench and 
Common Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. 

Cunninghain’s Reports, King’s Bench, fol., 1 vol., 
1734—1735 

Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 


Dalrymple’s Decisions, Court of Session (Scotland) 
fol., 1 vol., 1698—1720 

TDaniell’s Reports, Iixchequer in Equity, 1 vol., 1817 
—1823 

Danson and Juloyd’s Mercantile Casos, 1 vol., 1828 — 
1829 

)avison and Merivale's Reports, Queen's Bench 
1 vol., 1843—1844 

lDuvies’ Patent Causes, 1 vol., 1785 —1816 

Davys’ (or Davies’ or Davy’s) Reports (Ireland), 
1 vol., 1604—1611 

Day's Election Cases, 1 vol., 1892—1893 

Deane and Swabey’s Kccleziastival Reports, 1 vel., 
1855—1857 

Deacon's Reports, Bankruptcy, 4 vols., 1834—1840 

Deacon and Chitty’s Reports, Bunkruptcy, 4 vols, 
1832—1835 

Dearsly and Bell’s Crown Cases Reserved, 1 vol., 
1856—1858 

Dearsly’s Crown Cases Reserved, 1 vol. 1852—1856 

Deas and Anderson’s Decisions (Scotland), 45 vols., 
1829—1 832 

Te Gex’s Reports, Bankruptcy, 1 vol., 1844—1848 

De Gex, Fisher, and Jones’s Reports, Chancery, 
4 vols., 1859—1862 

Ve Gex and Jones’s Reports, Chancery, 4 vols., 1857 
— 1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1865 

De Gex, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vois., 1851—1857 

De Gex and Smale’s Reports, Chancery, 5 vols., 1846 
—1852 

Delane’s Decisions, Revision Courts, 1 vol., 1832— 
1835 

TDenison’s Crown Cuses Reserved, 2 vols., 1844—1852 

Dickens’ Reports, Chancery, 2 vols., 1559—1798 

Justinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1665—1677 

Dodson’s Re , Admiralty, 2 vols., 1811—1822 

Donnelly’s Reports, Chancery, 1 vol., 1836—1837 

Douglas’ Election Cases, 4 vols., 1774—1776 

Douglas’ Reports, King’s Bench, 4 vols., 17786—1785 

Dow’s Reports, House of Lords, 6 vols., 1812—1818 

Dow and Clark’s Reports, Mouse of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes’ Practice Reports, 7 vols., 
1843—1849 


XXXVILI 


Dow. & Ry. (K. B.) 
Dow. & Ry. (M. ¢.) 
Dow. & Ry. (N. P.) 


Dow. 
Dowl. (N. 8.) 


Dr. & Wal. 
Dr. & War. 


]drew. 
Drew. & Sm. 


Drinkwater ee 
Drury temp. Nap. 


Drury temp. Sug. 


Dugd. Orig. —.. 
Dun. (Ct. of Bens, } 


Danning.. 


Durie ,. 


Dyer 
E. & BB. 
EB&ihk. .. 
KE. B. & EK, 
Eag, & Y. 
‘ast ee 
Eaat, P. ©. 
Ecce. & Ad. 
Eden ae 
Edgar .. 
Edw. 


tlehies ¥ 


Eng. Fr. Cas. 
Eq. Caa. Abr. 


Eq. Rep. 
Esp. ie 
Exch. 


Ex. D. .. oe 


F.a&F. .. és 
F. (Ct. of Sess.) 
Fac, Coll. (with date) 


ABBREVIATIONS. 


Dowling and Byland’s Reports, King’s Bench, 9 vols., 
1822—1827 

Towling and Ryland’s Magistrates’ Cases, 4 vols., 
1822—1827 oe 

Dowling and Ryland’s Reporta, Nisi Prius, 1 part, 
1822—1823 

Dowling's Practice Reports, 9 vols., 1830—1841 

Dowling’s Practice Reports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Reports, Chancery (Ireland), 
2 vols., 1837—1841 

Drury and Warren's Reports, Chancery (Ireland), 
4 vols., 1841—1843 

Drowry’s Reports, Chancery, 4 vols., 1852—1859 

Drewry and Smale’s Reports, Chancery, 2 vols., 1859 
— 1865 

Drinkwater’s Reports, Common Pleas, 1 vol., 1839 

Drury’s Reports temp. Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Reports tenp. Sugden, Chancery (Ireland), 
1 vol., 1841—1844 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd series, 
24 vols,, 1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753— 
1754 

Durie’s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621—1642 

Dyers Reports, King’s Bench, 3 vols., 1513—1581 


Ellis and Blackburn’s Reports, Queen’s Bench, 
8 vols., 1852—1848 

Ellis and Illis’s Reports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 
1 vol., 1858—1860 

Eugle and Younge’s Tithe Cases, 4 vols., 1223—1825 

Jast’s Reports, King’s Bench, 16 vols., 1800—1812 

Kast’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols. 
1853—1858 

Edon’s Reports, Chancery, 2 vols., 1757—1766 

Edgar’s Decisions, Court of Session (Scotland), fol., 
1724—1725 

Edwards’ Reports, Admiralty, 1 vol., 1808—1812 

Elchies’ Decisions, Court of Session (Scotland), 
2 vols., 1733—1754 

Roscoe’s English Prize Cases, 2 vols., 1745—1858 

se da of Cases in Equity, fol., 2 wls., 1667— 

44 

Equity Reports, 3 vols., 1853—1855 

spinasse’s Reports, Nisi Prius, 6 vols., 1793—1810 

Exchequer Reports (Welsby, Hurlstone, and Gor- 
don), 11 vols., 1847—1856 


sare eporta, Exchequer Division, 5 vols., 1875— 
0 


Foster and Finlason’s Reports, Nisi Prius, 4 vols., 
1856— 1867 

Fraser, Court of Session Cases (Scotland), 5th series, 
1898—1906 

Faculty of Advocates, Collection of Decisions, Court 


of Session (Scotland), fol., 1st and 2nd series, 
21 vols, 1752—1825 


Wao. Coll. (mw. 8.) (with 
date) 


Fale. oi _ 
Falc. & Fitz. .. 


Ferg. .. ss 
Fitz-G. .. 

Fitz. Nat. Brev. 
Fl. & K. a 
Fonbl. .. se 
For. 7 

Forb. 

Fort. De Laud. 
Fortes. Rep 
Fost. 

Fount. 

Fox & 8. Ir. 


Fox & S. Reg. .. 


Freem. (0H.) .. 
Freem. (K. B.) .. 


Gal. & Dav. 

Gale os 

Gib. Cod. 

Giff. : 

Gilb. 

Gilb. C. P. oe 
Gilb. (cH.) 


Gilm. & IT’. as 


GlL& J... - 


Glanv. 

Glanv. El. Cas... 
Glascock.. ai 
Godb. .. aie 
Gouldsb... j 
Gow ei a 


Gwill, .. ae 


H&o . 
H&N... 


ABBREVIATIONS. xxxix 


Faoulty of Advocates, Collection of Decisions, Court 
of on (Scotland), New Series, 16 vols., 1825— 

Falconer’s Decisions, Oourt of Session (Scotland), 
2 vols., fol., 1744—1751 

eee and Fitzherbert’s Election Cases, 1 vol., 1835 

Ferguson’s Oonsistorial Decisions (Scotland), 1 vol., 
1811—1817 

Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 
1728—1731 

Fitzherbert’s Natura Brevium 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 vol., 1840—1842 

read Reports, Bankruptcy, 2 parts, 1849— 

5 

Forrest’s Reports, Exchequer, 1 vol., 1800—1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 
1 vol., 1705—1713 

Fortescue, De Laudibus Legum Anglise 

Fortescue’s Reports, fol., 1 vol., 1692—17356 

Foster’s Crown Cases, 1 vol., 1743—1760 

Fountainhall’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1678—1712 

M. O. Fox and T. LB. C. Smith's Reports, King’s 
Bench (Ireland), 2 vols., 1822—1825 

J. 8S. Fox and ©. L. Smith’s Reyistration Cases, 
1 vol., 1886—1895 

Freeman's Reports, Chancery, 1 vol., 1660—1706 

Freeman’s Reports, King’s Bench and Com:non 
Pleas, 1 vol., 1670—17U4 


Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s Reports, Exchequer, 2 vols., 1835—1836 

Gibson’s Codex Juris Icclesiastici Anglicani 

Giffard’s Reports, Chancery, 5 vols., 1857—1865 

woh Cases in Law and KMquity, 1 vol., 1715 -- 
1714 

Gilbert’s History aud Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Mxchequer, fol., 
1 vol., 1706—1726 

Gilmour aud Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661—1666, 
Part II. (Falconer) 1681—1686 

Glyn and Jameson's Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Legibus et Consuetudinibus Regni 
Anglise 

Glanville’s Election Cuses, 1 vol., 1623—1624 

Glascock’s Keports (Ireland), 1 vol., 1831—18352 

Godbolt’s Reports, King’s Bench, Common Vleas, 
and Exchequer, 1 vol., 157¢4—1637 

Gouldaborough's Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586—160] 

Gow’s Reports, Nisi Prius, 1 vol., 1818-1820 

Gwillim’s Tithe Cases, 4 vols., 1224-—1824 


Hurlstone and Coltman’s Reports, Exchequer, 4 vols. 
1862—1866 

Hurlstone and Norman’s Reports, Exchequer, ¢ volz., 
1856—1862 


z] 


H. & Tw. 
H. & W. 


H. L,. Cua, 
Hag. Adm. 
Hag. Con. 

Hag. Ecc. 

Hailes 


Hale, C. Th. 
Hale, P. C. 


Har. & Ruth. 


Har. & W. 
Hare. 

Hard. 

IIare - 
Hawk. P. C. 
Llayes 


Ilayes & Jo. 


Ilem. & M. 
flet. oe 
bub. is 
Hodg. 
Hog. 


Holt (aApM.) 


Holt (Ea.) 
He lt (kK. B.) 


Holt (Nn. r.) 


klume, Ct. of Seas, 


Lop. & Colt. 


op. & Ph. 
Horo & H. 
Hov. Suppl. 
Hud. & B. 
Hume 

Hut. 

Hy. bl 

I. C. L. B. 
T. Ch. R 


J. Eq. R. 
1. L- RB. a 


ARBREVIATIONS, 


Hall aud Twells’ Reports, Chancery, 2 vols., 1848 — 
1850 
Hurlstone and Walmsley’s Reports, Exchequer, 
1 vol., 1840—1841 
Clark’s Reports, House of Lords, 11 vols., 1847—1866 
Haggard’s Reports, Admiralty, 3 vols., 1822-1838 
Haggard’s Consistorial Reports, 2 vols., 1789—1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827—1833 
Hailes’s Decisions, Court of Session (Scotland), 
2 vols., 1766—1791 
Hule’s Common Law 
IIale’s Pleas of the Crown, 2 vols. 
Harrison and Rutherfurd’s Reports, Common Pleas, 
1 vol., 1865—1866 
Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 vols., 1835—1836 
Iarcarse’s Decisious, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 
Ifardres’ Reports, Exchequer, ful.,1 vol., 1655—1669 
Ilure’s Reports, Chancery, 11 vols., 1841—1853 
Huwkins’s Pleas of the Crown, 2 vols. 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1840 — 
1832 
Hayes and Jones's Reports, Exchequer (Treland), 
1 vol., 1832 —1S834 
Hemming and Miller's Reports, Chancery, 2 vols., 
1862— 1865 
Letley’s Reports, Common Pleas, fol., 1 vol., 1627 -- 
1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 
— 1628 
Hodges’ Reports, Common Pleas, 3 yols., 1835— 
1837 
Hogan's Reports, Rolls Court (Ireland), 2 vols., 1816 
—18d4 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 
1863 —1867 
W. Holt’s Equity Reports, 1 vol., 1844 
Sir John Holt’s Reports, King’s Beuch, fol., 1 vol 
1688—1710 
F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 
Ilome’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 
Uopwood and Coltman's Registration Cases, 2 vols., 
1SGS—1878 
Hopwood and Philbrick’s Registration Cuses, 1 vol., 
ISGS— 1867 
Horn and Hurlstene’s Reports, Exchequer, 2 vols., 
1838 —1839 
Hovenden’s Supplement to Vesey Jun.'s Reports, 
Chancery, 2 vols., 1753—1817 
Hudson and Brooke's Reports, King's Bench and 
Nxchequer (Treland), 2 vols., 18S27—1831 
Hume's Decisions, Court of Session (Scotland), 
1 vol., 1781—1822 
Hutton’s Reports, Common Pleas, ful., 1 vol., 1617—~ 
1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 
1788—1796 


Trish Common Law Reports, 17 vols., 1849—1866 
Trish Chancery Reports, 17 vols., 1850 —1867 
Irish Equity Reports, 13 vols., 1838—1851 

Inseh Law Reports, 13 vols., 1838—1851 


1. £. T. 7 “ 
1. R. (preceded by date) 
I. R. 0. L. - 
I. R. Eq. “ 

Ir. Circ. Cas 

Ir. Jur. 


Ir. IL. Rec. 1st sor. 
Ir. T. Rec. (N. 8.) 


Irv. a 


J. Bridg. 


J.P. ag nk 
J. Shaw, Just. .. 


Jac. i 
Jac. & W. 


Jebb, C. C. 
Jobb & B. 
Jebb & S. 


Jenk. a 
Jo. & Car. 


Jo. & Lat. 
Jo. Ix. Ir, 


John. Si 
John. & Ii. 


Jur. iy 

Jur. (N. 8.) 

Just. Inst. 

agé& a... 

K. & J. 

K. B. (preceded by dute) 
Kames, Dict. Dec. 
Kames, Rem. ec. 
Kames, Sel. Dec. 
Ka 

Keb. 

Keen ne 

Keil. 

Kel. as — 
Kel. W. .. ae 


Keny. .. 


ARBBREVIATIONS, 


Irish Law Times, 1867—(current) 

Irish Reports, since 1893 (e.g. [1894] 1 I. B.) 

Irish Reports, Common Law, I1 vols., 1866—1877 

Trish Reports, Equity, 11 vols., 1866—-1877 

Irish Circuit Cases, 1 vol., 1841—1843 

Irish Jurist, 18 vols., 1849—1866 

Law Recorder (Ireland) 1st series, 4 vols., 1827— 

ar as (Ireland) New Serivs, 6 vols., 1333 — 

a Justiciary Reports (Scotland), 5 yols., 1852 — 
OG 


Sir John Bridgman’s Reports, Common Pleas, ful., 
1 vol., 1613—1621 

Justice of the Peace, 1837—(current) 

J. ee Justiciary Reports (Scotland), t vol., 1848 
—I1805 

Jacob’s Reports, Chancery, 1 vol., 1821—18:3 

J pat and Walker's Reporta, Chancery, 2 vols., 1819 
—1821 

Jebb’s one Cases Reserved (Ireland), 1 vol., 1822 
—184 

Jebb and Bourke’s Reports, Queen's Bench (Ireland), 
1 vol., 1841—1842 

Jobb and Symes’ Reports, Queen’s Bench (Ireland), 
2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 1220—1623 

Jones and Carey's Reports, Exchequer (Ireland), 
1 vol., 1838—-1839 

Jones and I.a Touche’s Reports, Chancery (Ireland), 
3 vols., 1844—1846 

T. Jones’ Reports, exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Ilemming’s Reports, Chancery, 2 vols., 
1860— 1862 

Jurist Reports, 18 vols., 18:7—1854 

Jurist Reports, New Series, 12 vols., 1855—1867 

Justinian’s Institutes 


Keane and Grant’s Registration Cases, 1 vol., 1854— 
1862 

Kay and Johnson’s Reports, Chancery, 4. vols., 
1853—18058 

Taw Reports, King’s Bench Division, since 1900 
(e.g., [1901] 2 K. B.) 

Kames, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540—1741 

Kames, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716—1702 

Kames, Select Decisions, Court of Session (Scotland), 
1 vol., 1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853—1854 

Keble’s Reports, fol., 3 vols., 1661—1677 

Keen’s Reports, Rolls Court, 2 vcla., 1836-—1838 

Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327- 
1578 

Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 
1662—1707 : 

W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730— 
1732; King’s Bench, fol., 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 
1753—1759 


gli 


xi 


Keny. (cH.) «- 
Kilkerran 


Kna Ss 
Kn. YP Omb. 


Pi Bsn vs i 

L. & G. temp. Plunk. 
L. & G. temp. Sugd. 
L. & Welsb. 


mG. R... 
LJ... 

J. (ADM.,) 

a J. (BCY.) 

La. J. (CM.) 

a J. (C2 P) 

‘ne J. (ROCHA) 

we J. (KX.) : 
‘4 J. (EX. EQ.) .. 

. J. (K. B. or @. B.) 


J. (M. ¢.) 
wd C 


J. (0. 8. 
wd. ae 


wr &M) .. 


J.(rp.cG.) .. 
J. (bp. a. & A.) 


M.& P. 


R. oS 
R.A. & B. 
LB. R.C. CL. RR. 
L.R. CP, 
lL. R. iq. 
I. R. Exch, 
L. R. UW. 1. 


L. R. Ind. App. 


rR. Ind. App. Supp. 
al. 


ABBREVIATIONS. 


Chancery Cases in Vol. Il. of Kenyon’s Notes of 
, 1753-1754 : 

Rilkerran’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1738—1752 : 

Knapp’s Reports, Priv Council, 3 vols., 1829—1836 

Knapp and Ombler’s Election Cases, 1 yol., 1834— 


1835 


Tuord Advocate 

Lloyd and Goold’s Reports temp, Plunkett, Chancery 
(Ireland), 1 vol., 1834-1889 

Lloyd and Goold’s Reports temp. Sugden, Chancery 
(Ireland), 1 vol., 1835 ; 

Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 yol., 1829—1830 

Local Government Reports, 1902—(enrrent) 

Law Journal, 1866—(current) 

Jaw Journal, Admiralty, 1865—1875 

Law Journal, Bankruptcy, 1832—1880 

Law Journal,:Chancery, 1822—(current) 

law Journal, Common Pleas, 1822—1875 

Taw. Journal,|Ecclesiastical Cases, 1866—1875 

Law Journal, Exchequer, 1830—1878 

Law Journal, Exchequer in Equity, 1835—1841 

Jiaw Journal, King’s Bench or Queen’s Bench, 
1822—(current). 

Law Journal, Magistrates’ Cases, 1826—1896 

Law Journal, Notes of Cases, 1866—1892 (from 1893, 
see Law Journal). 

Law Journal, Old Series, 10 vols., 1823—1831 

Taw Journal, Probate, Divorce and Admiralty, 1875 
—(current) 

Law Journal, Probate and Matrimonial Cases, 1858— 
1859, 1866—1875 

Jaw Journal, Privy Council, 1865—(current) 

Liaw Journal, Probate, Matrimonial and Admiralty, 
1860— 1865 

Towndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850—1851 

Taw Reports 

Jiaw HKeports, Admiralty and Ecclesiastical Cases, 
4 vols., 1865—1878 

Law Reports, Crown Cases Reserved, 2 vols., 1865— 
1875 

Jaw leports, Common Pleas, 10 vols., 1865—1875 

Jaw Reporta, Equity Cases, 20 vols., 1865—1875 

Law Keports, Exchequer, 10 vols., 1865—1875 

Iuw Reports, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 

Law leports, Indian Appeals, Privy Council, 1873—~ 
(current) 

Tiuw Reports, Indian Appeals, Privy Council, 
Suppiementary Volume, 1872—1873 

Law Keports (Ireland), Chancery and Common Law, 
32 vole, 1877—1893 

Law Reports, Privy Council, 6 vols., 1865—1875 

aw Reports, Probate and Divorce, 3 vols., 1865— 
1875 

Law Reports, Queen's Bench, 10 vols., 1865—1875 

Taw Reports, Scotch and Divorce Appeals, House 
of Tonia: 2 vols., 1866—1875 

Law Times Reports, 1859—-(ourrent) 

Law Times Newspaper, 1843—(current) 

Law Times Reports, Old Series, 34 vols., 184$8—1860 


Lane ee ee 
Tat. “ ee 
Laws. Reg. Cas. 
Ld. Raym. ss 
Teach .. ee 
Lee ee ve , 
Lee temp. Hard. 
Le. & Ca. 

Leon. .. 

Lev. 

Lew. C. C. 

Ley wh 

Lib. Ass. 

Lilly 

Litt. 

Lofft ae 
Long. & T. 


Thud. E. O. ate 
Luinley, e L. C. 
Tush. a6 ee 
Lut. 

Lut. Reg. Cas. .. 
Lynd. 

M.&S8S. .. 

M.&é W. . 

Mac. & G. 

Mac. & II. 


M‘Cle. .. 
M'‘Cle, & Yo. 


Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 
Macq. .. te 

Macr. .,. a; % 
Madd... ae ~ 
Madd. & G. a - 


Madox .. ao wes 
Madox, Exch. .. se 


Maun. & G. ee ee 


ABBREVIATIONS. xfiij 


pret rts, King’s Bench, fol., 1 vol., 1625—1628 
Laweon’s istration Cases, 1885-—-(current 
Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 1694—1732 
T.each’s Crown Oases, 2 vols., 1730-—1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752— 
1758 
T. I.ee’s Cases temp. Hardwicke, King’s Bench, 1 yol., 
1733—1738 
Leigh and Cave’s Crown Cuses Reserved, 1 yol., 1861 
—1865 
Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552—1614 
Levinz'’s Reports, King’s Denk and Common Pleas 
: fol., 3 vole 1660—1696 
ewin’s Crown Causes on the Northorn Circuj 
“2 vols., 1822-1838 8 Northern Circuit, 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 
Liber Assisarum, Year Books, 1—8! TMdw. IIT, 
pally 's Heports and Pleadings of Cases in Assize, fol., 
vol, 
pany ere Reports, Common Pleas, fol., 1 vol., 1627 
—16 
Lofft’s Reports, King’s Bench, fol., 1 vol., 1772-— 1774 
Longfield and Townsond's Reports, Exchequer (Lre- 
land), 1 vol., 1841—1842 
Iuders’ Election Cuses, 3 vols., 1784-—1787 
I.umley’s Poor Law Cases, 2 vols., 1834 —1842 
Lushington’s Reports, Admiralty, 1 vol., 1859. 1462 
Sir i. Lutwyche’s Entries aud Reports, Common 
Pleas, 2 vols., 1682—1704 
a J. Lutwyche’s Registration Causes, 2 vuls., 1S15— 
853 
Lyndwood, Proviuciale, fol., 1 vol. 


Maule and Solwyn’s Reports, King’s Bench, 6 vols . 
1813—1817 

Meeson and Welsby’s Reports, Exchequer, 16 yols., 
1836—1847 

Macnaghton and Gordun’s Reports, Chancory, 3 vols., 
1k49—1852 

Macrae and Hertslet’s Insolvency Cases, 1 vul., 
1847—1852 

M‘Cleland’s Reports, xchequer, 1 vol., 1824 

M‘Cleland and Youngo’s Reports, Exchequer, 1 vol., 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpherson, Court of Sessiou (Scotland), Jrd_ series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847—1856 

Maddock’s Reports, Chancery, 6 vola., 1815—1821 

Maddock and Geldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum 

rsp History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger's Reports, Common Pleas 
7 vols,, 1840-—1845 


xliv 

Man. & Ry. (Kk. B) 
Man. & Ry. (m. o.) 
Mans. .. us 
Mar. L. C. ae 
March... 


Marr. 
Marsh. 


Mapn. as 
Mer. 

Mer. 

Milw. 


Mod. Rep. 
Mol. we 


Mont. ‘ 
Mont. & A. 


Mont. & BB 

Mont. & Ch. 
Mont, D. & De G. 
Mont. & M. 


Moo. PLC. CG... 
Moo. P. C. C. (N. 8.) 


Moo, Ind. App. .. 
Moo. & P. 

Moo. & 8. 

Mood. & M. 
Mood. & R. 


Mood. C. C. 
Moore (K. B.) 


Moore (c. P.) 


Mor. Dict. 


Morr. es at 
Mos. - a 
Murp. & H. ae 
Murr ... Sis 
My. & Cr. ee 
My. & K. or 


ABBREVIATIONS. 


Manning and Ryland’s Reports, King’s Beunoh, 
5 vols., 1827—1830 
Mauning and Ryland's Magistrates’ Cases, 3 vols., 
1827—1830 
Manson’s Bankruptcy and Company Cases, 1893-— 
rere 
Maritime Law Reports (Crockford), 3 vols., 1860— 
1871 
March’s Reports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 
Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 
Marshall’s Reports, Common Pleas, 2 vols., 1513— 
1816 
Maynard’s Reports, Exchequer Memoranda of Kdw. 
J. and Year Books of Edw. IT., Year Bovuks, Part I. 
12783—1326 
Megone’s Companies Acts Cases, 2 vols., 1889—189] 
Morivale’s Reports, Chancery, 3 vols., 1815—1817 
Mil ward's Ecclesiastical Reports (Ireland), 1 yol., 1819 
—1813 
Modern Reports, 12 vols., 1669—1755 
Molloy’s Reports, Chancery (Ireland), 3 vols., 1808— 
1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 
1832—1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 
1832—18383 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
1838— 1840 
Montagu, Deacon, and De Gex’s Reports, Bank- 
ruptey, 3 vols., 1840-—1844 
Montagu und Macarthur’s Reports, Bankruptcy, 
1 vol., 1826—1830 
Moore's Privy Council Cases, 15 vols., 1836—1863 
Moore’s Privy Council Cases, New Series, 9 vols, 
1862—1873 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 
Moore and Payne's Reports, Common Pleas, 56 vols., 
1827— 1831 = 
Moore and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 
Moody and Matkin's Reports, Nisi Prius, 1 vol., 1826 
——1830 
Moody and Robinson's Reports, Nisi Prius, 2 vols., 
1830—1844 
Muoody’s Crown Cases Reserved, 2 vols., 1824— 1814 
Sir F. Moore's Reports, King’s Bench, fol., 1 vol., 
1485—1620 
J. B. Moore’a Reports, Common Pleas, 12 vols., 1817 
—1827 
Morison's Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532—1808 
Morrell’s Reporta, Bankruptcy, 10 vols., 1854—1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726—1730 
Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 
183% 
Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816—1830 
myine ane Craig’s Reports, Chancery, 6 vols., 1835 
lee Keen's Reports, Chancery, 3 vols., 1833 
4890 


Nev & M. (x. B.) 
Nev. & M. (mM. oc.) 
Nov. & P. (K. B.) 
Nev. & P. (m. c.) 
New Mag. Cas... 
New Pract. Cas. 


New Rep. as 
New Seas. Cas. .. 


Nolan... a 
Notes of Cases .. 


Noy 
O. Bridg. sag 
O'M. & H. 


Owen 


P. (preceded by date) 
POD. 2 

P. Wms... 

Palm. 

Park. 

Pat. App. 

Pater. App. 
Peele, Add. Cas. 
Peck... 

Per. & Dav. 

Sh & Kn. 


Phil. El. Cas... 
Phillim. .. i 


Phillim. Eccl. Jud. 
Pig. & R. ae 
Pite. ee ee 


Plowd. .. oe 
Poll, be “% 


Poph. 


ABBREVIATIONS, xly 


Nevile and ning’s Reports, King’ 
1832-183 &6§ beports, King’s Bench, 6 vols., 
Nevile and Manning’s Magistrates’ Cases, 3 vola., 
1832—1836 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836—1838 
ee and Perry’s Magistrates’ Cases, 1 vol., 1836— 
37 
New Magistrates’ Cases (Bittleston, Wise and 
Parnell), 2 vols., 1844—1848 
New Practice Cases (Bittleston and Wisc), 3 vols., 
1814—1848 
New Reports, 6 vols., 1862—1865 
New Sessions Magistrates’ Cases (Carrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844—1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791—1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841—1850 
Noy’'s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 


Nelson’s eports, Chancery, 1 vol., 1625—1692 
6 


Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

O’Malley and Hardcastle’s Election Cases, 1860— 
(current) 

Owen’s oi a King’s Bench and Common Pleas, 

fol., 1 vol., 1557—1614 

Jaw Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (e.g., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875—1890 

Peere Williams’ Reports, Chancery and King's 
Bench, 3 vols., 1695—1738 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619— 
1629 

Parker’s Reports, Exchequer, fol., Ivol., 1743— 
1766 

Paton’s Scotch Appeals, House of Lords, 6 vols, 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Penke’s Reports, Nisi Prius, 1 vol., 1790—1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1793— 
1812 

Peckwell’s Election Cases, 2 vols., 1803-—1804 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Phillips’ Reports, Chancery, 2 vols., 1841—18149 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 3 vola., 1754— 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Pigott and Rodwell'’s Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 
1624 

Plowden's Reports, fol., 2 vols., 1550—1579 

sane Reports, King’s Bench, fol., 1 vol., 1670 


— 1682 
i Reports, King’s Bench, fol., 1 vol., 159}-~ 
1 


xivi ABBREVIATIONS. 


Pow. R. & D. Power, Rodwell, and Dew's Election Cases, 2 vols., 
1848— 1856 

Prec. Ch... Precedents in Chancery, fol., 1 vol., 1689—1722 

Price ee Price’s Reports, Exchequer, 13 vola., 1814—1824 


Q. B. A 23 .. Queen’s Bench Reports (Advulphus and Ellis, New 
Series), 18 vols., 1841-——1842 

Q. B. (preceded by date) aw Reports, Queen’s Bench Division, 1801—1901 
(e.g., [1891] 1 Q. B.) 

QL. 7)... ee .. Law Reports, Queen’s Bench Division, 26 vols. 
1875—1890 : 


R. ne ae The Reports, 15 vols., 1893 —-1895 

R. (Ct. of Sens.) .. Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

R.P2Ce a ahs Reports of Patent Cases, 1884— (current) 

RR... <s Revised Reports 

RSG... = Rules of the Supreme Court 

Rast. a - Rastell’s intries 

Rayn.  .. Me Rayner’s Tithe Cuses, 3 vols., 1575—1782 

Real Prop. Cus... Real Property Cases, 2 vols., 1813—1847 

Rep. Ch. .. és Reports in Chancery, fol., 3 vols., 1615—1710 

Rick. & M. ea Rickards aud Michael’s Locus Standi Reports, 1 vol, 
1885—1889Y 

Rick. & 8. se Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890-1894 

Ridg. temp. LW. .. Ridgeway’s Reports, temp. Wardwicke, 1 vol., King’s 
Bench, 17383—1736; Chancery, 1744—1746. 

Ridg L.& 5S... Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

Ridg. Parl. Rep. Ridgeway’s Parliamentary Reporte (lreland), 3 vols., 
1784—1796 

Rob, Hcel. os Robertson’s Ecclesiastical Reports, 2 vole., 1844—1854 

Rob. 1. & W. .. Roborts, Leeming, and Wallis’ New County Court 
Cases, 1 vol., 1849—1851 

Robert. App... Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709—1727 

Robin. App, ah Robinson’s Scotch Appeals, House of Lords, 2 vols., 
1840—1841 

Roll, Abr. on Rolle’s Abridgment of the Common Law, fol., 2 vols. 

Roll. Rep. - Rolle’s Reporta, King’s Bench, fol., 2 vols., 1614—1628 

Rom, we aa Romilly’s Notes of Cases in Mquity, 1 part, 1772— 
1787 

Ruse - a Rose's Reports, Bankruptcy, 2 vols, 1810—1816 

Rose, 1. C. vd Jtoss’s Leading Cases in Commercial Law (England 
and Scotland), 3 vols. 

Rowe... a Rowe's Reports (Kaglund and Ireland), 1 vol., 1798— 

; 1823 

Rul. Cas. ae Campbell’s Ruling Cases, 25 vols. 

Russ. - = Russell’s nae Chancery, 5 vols., 1824—1829 

Russ. & M. = ae and Mylne's Reports, Chancery, 2 vole., 1829 
—1833 

Russ. & Ry. ns Russell and Ryan’s Crown Cases Reserved, 1 vol., 
1800 —1823 

Ry. & Can. Cas. Railway and Canal Cases, 7 vols., 1835—1854 

Ry. & Can. Tr. Cas. Railway and Canal Traffic Cases, 1855—(current) 

Ry. & M. we a hae aa Moody’s Reports, Nisi Prius, 1 vol., 1823 
—18 

5. C. ois ee .. Same Case 

5. C. (preceded by date) Court of Session Cases (Scotland), since 1906 (e.7., 
ee §. C.) 

S.-G. lk és .. Solicitor-General 

Saint .. ee .. Saint’s Digest of Registration Cases, 1843—1906, 1 vol 


Salk. ae 3 
Sau. & Sc. : 
Saund. 


Saund. &A .. 
Saund.& B... 
Saund. & O. 
Saund. & NM. 


Sav. ve 

Say. a 

Se. Jur. .. 

Se. L.. R. 

Sch. & Lef. 

Sc. RK. R... 
Scott _ 
Scott (N. R.) 
Sea. & Sm. 

Sel. Cas. Ch. 
Sess. Cas. (K. B.) 
Sh. & Macl. 

Sh. (Ct. of Sess.) 
Sh. Dig. .. 

Sh. Just... 

Sh. Sc. App. 

Sh, Teind Ct. 
Shep. Touch. 
Show... me 
Show. Parl. Cus. 
Sid. 


Sim. a 
Simm. (N. 8.) 


Sim. & Se. 
Skin. 

Sm. & Bat. 
Sm, & G... 
Smith, K. B. 


Smith, i.C.  .. 
Smith, Reg. Cas. 


ABRREVIATIONS. xlvil 


Salkeld’s Reports, King’s Bench, 3 vols., 1689—1712 
Sauase and Scully’s Reports, Rolls Court (Ireland), 
1 vol., 1837-—1840 
Saunders’s Reports, King’s Bench, 2 vols., 1666—1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 
1895—1904 
Saunders and Bidder’s Locus Standi Reports, 1905— 
(current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 
—1848 
Saunders and Macrae’s County Courts and Insolvenc 
Cases (County Courts Cases and Appeals, Vols. ITI. 
and IIT.), 2 vols., 1852—1858 
Savile’s Reports, Common Pleas, fol., 1 vol., 1580— 
1591 
Sayer's Reports, King’s Bench, fol., 1 vol., 1741— 
1756 
Scottish Jurist, 46 vols., 1829—1873 
Scottish Law Reporter, 1865—(current) 
Schoales and Lefroy’s Reports, Chancery (Treland), 
2 vols., 1802—1806 
Scots Revised Reports 
Scott’s Reports, Common Pleas, 8 vols., 1834—1810 
Scott's New Reports, Common Pleas, 8 vols., 1840 — 
1845 
Searle and Smith’s Reports, Probate and Divorce, 
1 vol., 1859—1860 
Select Cases in Chancery, fol., 1 vol., 1685—1698 
(Pt. ILI. of Cas. in Ch.) 
Sessions Settlemont Cases, King’s Bench, 2 vols., 
1710—1747 
Shaw and Maclean's Scotch Appeals, House of Lords, 
3 vols., 1835—1838 
Shaw, Court of Session Cases (Scotland), Ist series, 
16 vols., 1821—1838 
P. Shaw’s Digest of Decisions (Scotland), ed. by Hell 
and Lamond, 3 vols., 1726—1868 
P. Shaw's Justiciary Decisions (Scotland), 1  vol., 
1819—1831 
P. Shaw's Scotch Appeals, House of Lords, 2 vola., 
1821—1824 
P. Shaw's Teind Court Decisions (Scotland), 1 vol., 
1821—1831 
Sheppard's Touchstone of Common Assurances 
Shower’s Reports, King’s Beuch, 2 vols., 1678—1695 
Shower’s Cases in Parliament, fol., 1 vol., 1694— 
1699 
Siderfin’s Reports, King’s Bench, Common Pleas 
_and Exchequer, fol., 2 vols., 1657—1670 
Simons’ Reports, Chancery, 17 vols., 1826—1852 
Simons’ Reports, Chancery, New Series, 2 vols., 
1850—1852 
oe rae Stuart’s Reports, Chancery, 2 vols., 1822 
arti Reports, King’s Bench, fol., 1 vol., 1681— 
€ 
Smith and Batty's Reports, King's Bench (Ireland), 
1 vol., 1824—1825 
genary rt Giffard's Reports, Chancery, 3 vols., 1852 
J cae Reports, King’s Bench, 3 vols., 1803— 


Smith's Leading Cases, 2 vols. 
C. L. Smith's Registration Cases, 1895 — (current) 


xivili 
Smythe .. ats 


Sol, Jo. .. es 
Spence ee 


Spinks 
Stair Rep. 


Stark.  .. gles 
Stat. R. & O. Rev. 
State Tr. .. oe 
State Tr. (N. 8.) . 
Story a 
Stra. sf: 

Stu. M. & P. 


Sty. 
Sw. a 
Sw. & Tr. 


Swan. 
Swin. 


Syme... oe 


T.&M... 
T. Jo. 


T. I. R. ae 
T. Raym. 


Taml. 
Taunt. 


Tax Cus... 
Term Rep. 


Toth. 

Trist. me 

Tudor, I.. C. Mere. Law 
Tudor, LC. Real Prop.. 
Turn. & K. 5 ; 
Tyr. Bg 

Tyr. & Gr. 

Vaugh. 

Vent. 

Vern. sa 

Vern. & Scr. 

Ves. Sed 

Vea. & B. 

Ves. Sen. 


Vin. Abr. 
Vin. Supp. 


ABRREVIATIONS, 


Smythe’s Reports, Common Pleas (Ireland), 1 vol., 
1839—1840 

Solicitors’ Journal, 1856—(current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancory 

Spinks’ Prize Court Cases, 2 parts, 1854-—1856 

Stair’s Decisions, Court of Session (Scotland), fol.. 
2 vola., 1661 —1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814—1823 

Statutory Rules and Orders Revised 

State Trials, 34 vols., 1163—1820 

State Trials, New Series, 8 vols., 1820—185$ 

Story’s Commentaries on Iquity Jurisprudence 

Strangze’s Reports, 2 vols., 1716—1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851—1853 

Style’s Reports, King’s Bench, fol., 1 vol., 1646— 1655 

Swabey’s Reports, Admiralty, 1 vol., 1855 —1859 

Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols., 1838—1863 

Swanston’s Reports, Chancery, 3 vols., 1818—1821 

Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 
—1841 

Syme’s Justiciary Reports (Scotland), 1 vol., 1826— 
1829 


Temple and Mew's Criminal Appeal Cases, 1 vol., 
1848— 18051 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1669—1684 

The Times Law Reports, 1884—(current) 

Sir T. Raymond’s Reports, King's Bench, fol., 1 vol., 
1660 —1683 

Tamlyn's Reports, Rolls Court, 1 vol., 1829—1830 

Taunton’s Reports, Common Pleas, 8 vols., !807— 
1819 

Tax Causes, 1875—(current) 

Term Reports (Durnford and East), fol., 8 vols., 1785 
— 1800 

Tothill’s Transactions in Chancery, 1 vol., 1559 —1646 

Tristrain’s Consistory Judgments, 1 vol., 1873—1892 

noes Leading Cases on Mercantile and Maritime 

saw 

Tudor's Leading Cases on Real Propert 

Turner and Rusuell's Reports, Chancery, 1 vol., 1822 
—1825 

Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1838 

Tyrwhitt and Granger's Reports, Exchequer, | vol., 
1835— 1836 


Vanraene Reports, Common Pleas, fol., 1 vol., 1666 

cane 4 

Ventris’ Reports (Vol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668—1691 

Vernon's Reports, Chancery, 2 vols., 1680—1719 

Vernon and Scriven’s Reports, King’s Bench (Ire- 
land), 1 vol., 1786—1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789—1817 

Vee? and Beames’s Reports, Chancery, 3 vols., 1812 
—] 

Vesey Sen.’s Reports, 2 vols., 1747—1756 

Viner's Abridgment of Law and Equity, fol., 22 vols, 

Supplement to Viner’s Abridgment of Law and 
Equity, 6 vols, 


WwW. Jo. ee se 


W. N. (preceded by date) 


W.R... oe 
Wallis ti 


Web. Pat. Cas. .. 
Welsh, Reg. Cas. 
Went. Off. Ix. .. 
West Sd Pe 
West temp. Hard. 


West. Tithe Cas. 
White... ie 


White & Tud. L. O. 
Wight. .. ~ 
Will. Woll. & Dav. 


Will. Woll. & H. 


Willes 

Wilin. 

Wils. ats oe 
Wils. & S. 


Wils. (cn.) ite 
Wils. (Ex.) oe 


Win. 
Wm. BI... 
Wm. Rob. 


Whe. Saund. 
Wolf. & LB. 


Wolf. & D. 

Woll. 
Wood... ie 
Y¥. & C. Ch. Cas. 
Y.&C. (mx) .. 
Y.&J. .. ee 


Y. B. és re 
Yelv. - ae 


You. ee ee 


AE L. —AVITI, 


ABBREVIATIONS, xlix 

Sir W. Jones's Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1620—1640 

Law Reports, Weekly Notes, 1866—(current (e.g., 
[1866] W. N.) 

Weekly Reporter, 54 vols., 1852—-1906 

Wallis’s Reports, Chancery (Ireland), 1 vol., 1766— 
1791 . 

Webster’s Patent Cases, 2 vols., 1G602—1855 

Welsh’s Registry Cases (Ireland), 1 vol., 1832—1840 

Wentworth's Office and Duty of Executors 

West's Reports, House of Lords, 1 vol., 1839—1841 

West's Reports temp. Wardwicke, Chancery, 1 vol., 
1736—1740 

Wesatern’s London Tithe Cases, I vol., 1592—1822 

White's Justiciary Reports (Scotland), 3 vols, 18386 
— 1893 

White and Tudor’s Leading Cases in Equity, 2 vols. 

Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 

Willmore, Wollaston, and Davison’s Reports, Queen's 
Bench and Bail Court, 1 vol., 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen's 
Bench and Bail Court, 2 vols., 1838—-1839 

Willes’ Reports, Common VPleus, 1 vol., 17387T—1758 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 
1757—1770 

G. Wilson’s Reports, King’s Bench and Common 
Pleas, fol., 3 vols., 1742—1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 
7 vols., 1825—1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 

J. Wilson’s Reporta, Exchequer in Iquity, 1 part, 


181% 

Winch’s Reports, Common Pleas, fol., 1 vol., 1621— 
1625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol., 2 vols., 1746—1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 
—1850 

Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cuses, 1 vol., 
1859—1864 

Wolferstan and Dew’s Election Cases, 1 vol., 1857— 
1838 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood's Tithe Cases, Exchequer, 4 vols., 1650—1798 


Younge and Collyer’s Reports, Chancery Cases, 
2 vols., 1841—1843 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1834-—-1812 

Younge and Jervis’ Reports, Exchequer, 3 vola., 
1826—1830 

Year Books 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 
—1613 

Teer Reports, Exchequer in Equity, 1 vcl., 1830 
—1832 


TABLE OF STATUTES 


562 Hen. 8, c. 23. 
13 Edw. 1, c. 18. 
33 Edw. 1, stat. 2. 


25 Edw. 3, stat. 6, c. 4. 
5 Ric. 2, stat. I, c. 7. 


15 Ric. 2, c. 2. 
$ HIen. 6, c. 9. 
32 Hen. 8, ec. 34. 


33 Hen. 8, ¢. 39. 
3. Eliz. c. 11. 


43 Eliz. c. 2. 

21 Jac. 1, c. 15. 
ec. 16. 

12 Car. 2, ec. 24. 

15 Car. 2, c. 17. 

29 Car. 2, c. 3. 


8 & 9 Will. 3, c¢. 11. 
4 & 6 Anne, c. 3. 


7 Anne, c. 20. 


ce. 21. 
8 Anne, c. 18. 


4 Geo. 2, c. 28. 


9 Geo. 2, c. 36. 
Ll Geu. 2, c. 19. 


16 Geo. 2, c. 8. 
17 Geo. 2, c. 40. 
24 Geo. 2, c. 40. 
5 Geo. 3, c. 17. 
13 Geo. 3, c. 81. 


(Statute of Marlbridge, 1267). . 5 
(Statute of Westminster, T1., 1285) . ; 


TACK 


49s, 


40 


opty? 


web 


(Challenges of Jurors, 1305). 240 
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Part !.—Definitions. 


1. “Intoxicating liquor” means (unless inconsistent with the 
context) spirits, wine, beer, porter, cider, perry, and sweets, and 
any fermented, dist lled, or spirituous liquor which cannot, accord- 
ing to any law for the time being in force, be legally suld without 
an excise licence (a). 

“ Beer” includes ale, porter, spruce beer, black beer, and any 
other description of beer ()), and any liquor which is made or sold 
as a description of beer or as a substitute for beer, and which at 
any time on analysis of a sample thereof is found to contain more 
than 2 per cent. of proof spirit(c). A liquor called botanic 
beer, brewed from sugar, herbs, and water, without hops or malt, 
and containing 6 por cent. of proof spirit, is beer under this 
description (cd). 

‘Cider ” includes perry (e). 

“ Spirits" means (unless inconsistent with the context) spirits of 
any description, and includes all liquors mixed with spirits, and all 
mixtures, compounds, or preparations made with spirits (/). 

Any fermented liquor containing a greater proportion than 40 
per cent. of proof spirit is deemed and taken to be spirits (q). 

British spirits’ means (unless inconsistent with the context) 
spirits liable to a duty of excise (i). 

The spirits called aqua rite in Scotland are deemed and taken to 
be British spirits to all intents and purposes (2). 





(«) Ticensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 110. 

(6) Inland Kevenue Act, 1880 (43 & 44 Vict. c. 20), 5. 2; Finance eg: 10) 
Act, 1910 (10 Edw, 7, ¢. 8), 8. 52. 

(c) Customs and Inland Revenue Act, 1885 (48 & 49 Viet. c. 51), 8. 4 (1); 
Finance (1900-10) Act, 1910 (10 Mdw. 7, ¢. 8), 6. 52. In the Beerhouse Act, 
1830 (11 Geo. d & 1 Will. 4, 6 G4) (see 8, 82, ee and the Beerhouse Act, 
1840 (3 & 4 Vict. c. 61) (see 8 20, thd), “ beer” includes beer, ale, and porter. 

(2) lloworth v. Minns (1886), 46 L. 'T. 316. 

é’ Beerhouse Act, 1830 (11 Goo, 4 & 1 Will. 4, ¢. 64), 8. 82; Beerhouse Act, 
1840 (3 & 4 Vict. c. 61), 8. 20; Iinance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 
8. 52 

(J) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8.3. Astoswect spirits of nitre, see 
Batley v. Hurrts (1849), 12 Q. B. 905; A.- G. v. Batley (1847), 1 Exch. 281. 

(g) Refreshment Houses Act, 1860 (23 & 24 Vict. ¢. 27), 8. 21, which is 
somewhat ambiguous, and the definition may possibly extend only to cases 
“*ug aguinst the person who shall sell or offer the same for sale.” ~~ Proof spirit 
means that which contains 50°76 per cent. of water, as aguinst 49°24 per cent. 
of pure alcohol (Newby v. Sims, Coe 1 Q. B. 478, per Day, J., at p. 431). 

} Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 3. 

} Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 18 


Part I.—DeErF nitions. 


“ Foreign spirits” (unless inconsistent with the context) means 
all spirits and strong waters liable to a duty of customs (kt). 


2. “Wino” means wine imported into Great Britain or 
Ireland (J). 

All liquor sold or offered for sale by any person as being 
foreign wine or under the name by which any foreign wine ig 
usnally designated or known, 1s as against the person w ho sells or 
offers the same for sale deemed and taken to be foreign wine (m). 
But foreign wine sold under some other name is still foreign wine (2). 
Ifa wine is asked for by » name by which a foreign wine is usually sold 
and a bottle is supplied labelled with the name of the wine, but with 
the word “ British” added, this is deemed as against the seller to 
be foreign wine, and such a sale is not covered by a licence to sell 
sweets (0). 

‘Sweets’ means any liquor which is made from fruit and 
sugar or from fruit or sugar mixed with any other material, and 
which has undergone a process of fermentation in the manufacture 
thereof, and includes British wines, mead, and metheglin (p). 


3. “Sale by retail” in respect of any intoxicating liquor 
means (if not inconsistent with the context) the sale. of that 
liquor in such quantities as is declared to be sale by retail by any 
Acts roluting to the sale of intoxicatiag liquors, and any expression 
referring to sale by retail is to be construed accordingly (q). 

'The sale of spirits in any quantity less than two gallons or less 
than one dozen reputed quart bottles is deemed sale by retail (r). 


4. “Licence”’ means (unless inconsistent with the context) a 
licence granted by the Commissioners of Customs and Iixcise or by 
an oflicer duly authorised by them; and “licensed,” as applied to 
an excise trader, means a person holding a licence so granted for 
the purpose of his business (a). 


5. Justices’ licence’? means (unless inconsistent with the con- 
text) a justices’ licence for the sale of any intoxicating liquor granted 
in accordance with the Licensing (Consolidation) Act, 1910(0). 

‘‘ Justices’ on-licence’’ means a justices’ licence for the sale of 
any intoxicating liquor for consumption on the premises (b). 

** Justices’ off-licence ’ means 5 justices’ licence for the pale of 
any intoxicating liquor not to be consumed on the premises (0). 


k) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 3. 

t) Finance (1909- 10) Act, 1910 (10 dw. 7, c. 8), 8. 52. 

m) Refreshment Houses Act, 1860 (v3 & 24 Vi-t. ¢. 27), 8. 21. 

n) Richards v. Banks (1887), 58 I.. T. 634. 

0) Ibid. In this case “best sherry” was asked for, and tho label was 
‘‘ best pale sherry, British.” 

( p) Finance (1909- 10) Act, 1910 (10 Edw. 7, c. 8), s. 52. 

i Licensing (Consolidation) Act, 1910 (10 dw. 7 & 1 Geo. d, c. 24), 8. 110. 

Spirits Act, 1880 (43 & 44 Vict. ec. 24), 8. 14. As to tho scope of a 

retailers’ licence, see p. 13, yo-t. 

(a) Spirits Act, 1880 (43 é 44 Vict. c. 24), 8.3. The licence here define ‘s 
coinmonly called an “ excise licence.” 

(b) Licensing (Consolidation) Act, "1910 (10 Edw. 7 & 1 Goo. 6, c. 24), 8. 110 
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§ Inroxicatina Liquors. 


Pant I. “ Publican’s licence” means tie on-licence to be taken out by a 
Definitions. retailer of spirits (c). 


Publican's “ Beerhouse licence’ means the on-licence to be taken out by a 


leaned: retailer of beer (c). 
Beerhouse “ Licensed premises ” means (unless inconsistent with the context) 
licence, premises in respect of which o justices’ licence hus been granted 
Licensed and is in force (d). ) ; ae 
premises. “Fully licensed premises” means premises to which a publican’s 
i ully- ' licence 1s attached (e). ; 
Samia “ Beorhouse” means premises to which a beerhouse licence 1s 
Becr-house. attached (¢). j . 
Premis ‘ Premises,’ when used with reference to an excise trader, means 
emises. eas le : ; 
any building or place used by him in the course of his business 
and of which entry is required to be made (/). 
Part I].—Licences, 
Sect. 1.—In General. 
Sun-Sect. 1.—Statutory Restrictions on Sule. 

Necessity 6. The sale of intoxicating liquors, although perfectly lawful 


for licences. gt common law(y), is subject to certain statutory restrictions, and 

a licence from the excise authorities is necessary before any person 

may manufacture, deal in, or sell by retail any intoxicating liquor (h). 

In‘a..‘st exses, as will hereafter appear (2), a licence or certificate 

from jusuces must also be oltained for production to the excise 

authorities before an excise licence permitting the sale of any 
intoxicating liquor by retail can be granted (A). 


SUB-SECT. 2.—Zzxemption of Privileged Bodies. 


Exempted 7. The rights of certain bodies which hold old privileges in 

bodies. respect of the sale of wine are unaffected by modern general legis- 
lation with regard to obtaining either an excise licence or a 
justices’ licence ((). 


e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 52. 

d) Taicensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 3, ©. 24), 8. 110. 

e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 52. 

J) Spirits Act, 1880 (43 & 44 Vict. c. 24),8. 3. For the definition of 
“ premisos ” in relation to value of licensed premises, see p. 61, posi. 

Rh. vy. Fawkner (1669), 2 Keb. 506; resolution of judyes (1624), Hut. 99. 

h) Excise Licences Act, 1825 (6 Geo. 4, c. 81), ss. 2, 26, much alterod, however, 
by s enactments; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 50. 

‘Ss foe 

k) See Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
8.1. The reasons for restricting the sale of intoxicating liquors are the obtain- 
ing of revenue and the prevention of drunkenness (sce titles to Excise Licences 
Act, 1825 (6 Geo. 4, c. 81) ; Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27); 
Dalton, County Justico, c. 7, p. 26; Preamble to the Licensing Act, 1872 (35 & 
36 Vict. 0. *) . 

t) Stat. (1756-7) 30 Geo. 2, 0. 19, ss. 9—12 (repealed by Statute Law Revision 

1870 (83 & 34 Vict. 0. 69); Excise Licences Act, 1825 (6 Geo. 4, c. 81), 


Pant JI.—LicEnces, 9 


8. The chancellor or vice-chancellor of the University of sect. 1, 
Oxford (m) formerly had the right to license three vintners to sell In General, 
wine, the licence to be for life(). ‘This right is now vested in Rca 
the corporation of the city of Oxford (0). The wine licence issued price 


e e e s . . University, 
under this privilege includes the right to sell sweets or made wines gyro4 
without an excise licence ( p). Corporation, 


9. The chancellor, masters, and scholars of the University of Cambridge 
Cambridge(q) have, or by delegation the vice-chancellor has, the University. 
right to license four vintners to sell wine (r), but not the right to 
license alehouses(s). The justices, however, may close an alehouse 
at any time on complaint in writing made by the vice-chancollor 
to the clerk to the justices in the proper manner (/). 


10. The mayor and burgesses of the borough of St. Albang Rorough of 
have the right under charters of Elizabeth and James I. to grant 5% Albans. 
licences for three wine taverns, the resulting income to go to the 
support of a free grammar school (). 


11. All who are free of the Company of Vintners of the City Vintners 
of London (v), except such as are freemen of the company by Company. 
redemption only and not by patrimony or apprenticeship (r), have a 


s. 30; Alehouse Act, 1828 (9 Geo. 4, ¢. 61), 8, 36 (now repealed); Beerhouse Act, 
1830 (11 Geo. 4 & 1 Will. 4, G4), 8. 29; Beerhouse Act, 1840 (3 & 4 Vict. e. 61), 
s. 22; Licensing Act, 1842 (5 & 6 Vict. c. 44) 8. 6 (now repealed); Rofreshment 
Houses Act, 1860 (23 & 24 Vict. c. 27), 8. 45; Wine and Becrhouse Act, 1869 
(32 & 33 Vict. c. 27), 8. 20 (uow repealed); Licensing Act, 1872 (24 & 36 Vict. 
c. 94), 8. 72 (now repealed) ; Inlund Revenue Act, 1880 (43 & 44 Vict. c. 20), 8. 
48 ; Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 4, c. 24), 8.3°1(2) a). 
y eg a to which see titles Cuaritiss, Vol. IV., pp. 140, 228, 283; EpucaTion, 

ol. .» p. 94. 

(nm) Art. Ii of Charter of 11 Car. 1, dated 3rd March, 1635 (0.8.), set. out in 
Anthony 4 Wood’s History und Antiquitics of the University of Oxford, pub- 
lished in English by John Gutch, 1796, Vol. IL, ut pp. 399, 400; aid se8 
stat. ast 10 Geo. 2, c. 19, 58. 2—4 (repealed by the Theatres Act, 1843 (6 & 7 
Vict. c. 68), 8. 1). 

(0) See Oxford Corporation Act, 180 (53 & 54 Vict. c. cexxiil.), 8. 119: tho 
Universities (Wine Licences) Act, 1743 (17 Geo. 2, c. 40), 8. 11, is to be con- 
strued accordingly. 

p) luberts v. Twining (1909), 73 J. P. 317. 

q) As to which see title Ciraniriges, Vol. IV., pp. 140, 228, 283; Epuoation, 
Vol. XII, p. 9. 

(r) Stat. (1736) 10 Goo. 2, c. 19, ss. 2—4 (repealed by the Theatres Act, 1843 
(6 & 7 Vict. c. 68), 8.1); Universities (Wine Licences) Act, 1743 (17 Geo, 2, 
ec. 40), 8.11; Cumbridge Award Act, 1856 (19 & 20 Vict. c. xvii.), 8. 11. 

(s) Cambridge Award Act, 1836 (19 & 20 Vict. c. xvii.), 8 8. The Vice- 
Chancellor once exercised this power ; see 2. v. Archdall (1838), 8 Ad. & EL. 281. 

t) Cambridge Award Act, 1856 (19 & 20 Vict. c. xvii.), 8, 9. 

u) Historical Antiquities of Iertfordshire, by Sir H. Chauncy, Serjcant-at- 
law, London, 1700, p. 454 (1826, Vol. II., p. 294); History and Antiquities of 
the County of Hertford, by Robert Clutterbuck, London, 1815, Vol. L., p. 49, 
referring to A.-(7. vy. Murke (Ann) (1804) (unreported); see also stat. (1756-7) 
a Geo. 53 : 19,8. 12 (repealed by Statute Law Revision Act, 1870 (35 & 34 

ict. c. 69) ). 

(v) Incurporated by letters patent under the great seal dated 2nd February 
(1612), 9 Jac. 1. A ‘‘vintuer”’ is one who sells wine, aud incluses one who 
a 31) for consumption off the premises (Wells vy. Attenborough (1871), 24 

(w) Stat. (1756-7) 30 Geo. 2, c. 19, as. 10, 11 (repealed); Alehouse Act, 1828 
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right (a) to sell wine (1) within the City of London and three miles 
thereof; (2) in all cities and “ port-towns” in England (0) ; (3) in 
all other cities and “ throughfare” towns (l) on the road between 
London and Dover and the road between London and Berwick 
whicre any of the company inhabit, and to keep taverns and sell 
wines by wholesale or retail (c). 

Every person claiming by reason of freedom of the mystery 
of Vintners of the City of London, or of any right or privilege 
of such mystery, to be entitled to sell foreign wine by retail to 
be consumed on the premises wilhin the metropolitan police 
district without licence, is subject to all the provisions of all 
Acts made for the regulation of persons so licensed, except those 
provisions which refer to the taking out of a justices’ or excise 
licence (d). 

No freeman of the company may seil wine in more than 
one separate and distinct house or premises at the saine time 
without the proper excise licence, nor may he sell wine without a 
licence unless he has previously made the necessary entry(c) of the 
premises with the proper excise authorities (/). 

No place is exempt, and if a place is included in no particular 
licensing district a licence may be granted by the proper authorities 
for any licensing district of the county of which it forms a 
part (9). 

Sect. 2.—Itxcise Licences, 
Sub-Sect. 1.—Jn General. 


12. Iixcise licences may conveniently be divided into three 
general classes: (1) Manufacturers’ licences; (2) wholesale dealers’ 
licences ; (3) retail licences. 


Sup-SecT. 2.—AManufarturers’ Licences, 


13. A licence may be taken out annually— 
(i.) by a distiller of spirits (/) ; 
(ii.) by a rectifier or compounder of spirits (i) ; 
(ii1.) by a brewer of beer for sale (j) ; 
(iv.) by a brewer other than a brewer for sale (j). 


9 Geo. 4, c. 61), s. 36 (repealed); Licensing (Consolidation) Act, 1910 (10 
Gdw. 7 & 1 Geo. 5, c 24), 8. 111 (2) (c). 
a) Under the letters patent referred to in note (v), p. 9, ante. 
b) Lnland Revenne vy. Po) e (1888), 52 J. 1. 682. 
‘) Thomas vy. Sorrel (1667), 1 Ley. 217. 
‘d) Metropolitan Police Act, 1839 (2 & 3 Vict. ¢. 47), 8. 41. 
(c) As required by the Excise Management Act, 1834 (4 & 5 Will. 4, c. 51), 8. 5. 
(/') Revenue Act, 1862 (25 & 26 Vict. c. 22), 5. 16. 
(g) Wright v. Harris (1885), 49 J. P. 180,628, The spot in question was a 
barren rv.k at a considorable distance from the county of which it formed a 
art. 
: A) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. I, A. 
ti bid. ; the Commissioners may refuse to grant a licence for rectifying or 
compounding spirits on any premises in which from their situation with respect 
to a distillery they think it inexpedient to allow such business to be carried 
on (Spirits Act, 1880 (43 & 44 Vict. 0. 24), 8. 88 (4)); see PP 147, 153, post. 
(f) finance (1909-10) Act, 1910 (10 Edw. 7, 0. 8), Sched. I., A. 


Part [I.—LicEnckgs, 


14. Any person who brews beer for the use of any other 
person at any place other than the premises of the person for whose 
use the beer is brewed, and any person licensed to deal in or retail 
beer, who brews beer, is deemed to be a brewer for sale (x). 


15. If any person brews beer without having in force a proper 
licence, all worts, beer, and vessels, utensils, and materials for 
brewing in his possession are forfeited (J). 

The occupier of a house of an annual value not exceeding £8 
may brew beer solely for his own domestic use without taking out 
a manufacturer’s licence (7). 


16. A licence may be taken out annually by a maker of sweets 
for sale (7). 

The Commissioners (0) may make regulations prohibiting the 
manufacture for sale of British wines, or sweets, or made wines, 
except by persons holding a licence and having made entry for the 
purpose, and for fixing the date of the expiration of the licence, and 
may by those regulations apply any enactments rolating to brewers 
of beer to manufacturers for sale of British wines, or sweets, or made 
wines; and if any person acts in contravention of or fails to comply 
with any of those regulations, the article in respoct of which the 
offence is committed is forfeited, and the person committing the 
offence is linble in respect of each offence to an excise penalty of 


£50 (p). 


17. A manufacturer's licence, except in the case of a licence 
to a brewer not for sale, authorises not only the manufacture of the 
liquor to which it applies in accordance with the licence, but also 
wholesale dealing (subject in the case of a spirit manufacturer's 
licence to the provisions of the Spirits Act, 1880 (q) ) in any such 
liquor which is the produce of the manufacture of the holder 
of the licence at the premises where the liquor is manufactured, 
and elsewhere by the manufacturer, or @ servant or agent of the 
manufacturer, if the liquor is supplied to the purchaser direct from 
the premises where it is manufactured (7). 


Sus-Secr. 3.—IJVholesale Deulers’ Licences. 


18. A licence may be taken out annually by a wholesale dealer 
in (1) spirits, (2) beer, (8) wine, or (4) sweets (s). 
A wholesale dealer’s licence authorises the sale at any one time to 


(%) Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), 8, 19. ‘* Brewer” in this 
Act means a brewer of beer (tlid., s. 2). 

() I bid., 8. 10 (3). 

m) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. 1., A, Provisions 
applicable to Manufacturers’ Licences, 2. 

(n) Ibid., Sched. I., A. 

(©) The Commissioners empowered by this provision are the Commissioners 
of Inland Revenue, but see note (a), p. 17, post. 
t7) Revenue Act, 1906 (6 Edw. 7, c. 20), 8. 7 (2). 
q) 43 & 44 Vict. c. 24. 
(r) Finance (1909-10) Act, 1910 (10 Edw. 7, ¢. 8), Sched. I., A, Provisions 
ep licable to ufacturers’ Licences, 1; Sched. I., B, Provisions applicable to 
fholesale Dealers’ Licences, 2. 

(s) Finance (1909-10) Act, 1910 (10 Edw. 7, o 8), Sched. L, B. 
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INTOXICATING LIQUORS. 


one person, in the case of spirits, wine, or sweets, of any quantity not 
less than two gallons or not less than one dozen reputed quart 
bottles, and in the case of beer or cider, of any quantity not less 
than four anda half gallons or not less than two dozen reputed 
quart bottles; but not of any less quantities (¢). 

If the amount sold at one time is at least equal in quantity to 
the prescribed amounts, the size of the bottles in which it is sold 
is immaterial (1). 


19. A justices’ licence is not required in order to obtain 
these excise licences, the salos permitted being sales by whole- 
Bale (a). 


20. A wholesale dealer’s licence need not be taken out by the 
holder of a manufacturer's licence so far as respects the sale of 
liquor as already mentioned (b). 

‘he holder of a wholesale wine dealer’s licence may deal 
wholesale in sweets without any further licence (c). 


21. An excise licence is not needed for the sale of foreign goods 
or commodities whilst such goods or commodities remain in the 
warehouse in which they have been deposited, according to law, 
before payinent of customs duties thereon, provided that every 
such sale be of not less than one entire cask or package of the 
liquors so warehoused (), and that any such sale of forcign wine 
or spirits be not less in quantity at one time than 100 gallons 
thereof respoctively (e). 

But ao ship’s stores merchant who sells foreign wine or spirits 
in a quantity of Iess than 100 gallons at one time to a foreign- 
going vessel is a dealer in wine and requires an excise licence, 
even though he keeps the wine in @ customs bond within the 
meaning of the above provision (/). 


22. The additional retail licences formerly granted for the 
sale of spirits, or liqueurs, or beer to a dealer in spirits or beer, 
and the licence for the sale of table beer, and the combined 
licence for the sale by retail of wine and beer can no longer be 
granted (y). 


(?) Finance (1909-10) Act, 1910 (10 Edw. 7, o, 8), Sched. I., B, Provisions 
applicable to Wholesale Dealers’ Licences, 1. 
a Fairclough vy. Roberts (1890), 24 Q. B. D. 350. 
a) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (3), Sched. L, B; 
Liconsing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 111 (2) (i); 
and see &. v. Jenkins (1891), 61 L. J. (M.c.), 57. 

b) See the text, expra; Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), 
Sched. I., B, Provisions applicable to Wholesale Dealers’ Licences, 2. 

"* [ brd., Sched. I., B, Provisions applicable to Wholesale Dealers’ Licences, 3, 

_ Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 12, 

¢) Excise Act, 1860 (23 & 24 Vict. o. 113), 8. 5. 

S) Tinwell v. Mayhook, [1904] 2 K. B. 790. 

g) Tinance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 51 (2). This enactment 
appears to have rendered obsolete the decisions in R. v. De Rutzen (1875), 1 
Q. B. D. 55 (as to resident holder and occupier, as to which see now Finance 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 35), 8. 2), and Shoolbred & Co. v. St. Pancras 
Justices (1890), 24 Q. B. D. 346 (as to holding a licence to deal in game). 


Part IJT.—Licenczs. 


Scn-Secr. 4.—Retailers’ Licences, 
(i.) In General. 


23. A retailer's licence authorises the sale at any one tima to 
one person, in the case of spirits, wine, or sweets, of any quantity 
not exceeding two gallons or not exceeding one dozen reputed quart 
bottles, and in the cnse of beer or cider, of any quantity not exceed- 
ing four and a half gallons or not exceeding two dozen reputed quart 
bottles; but aot of any larger quantities (2). 


(ii.) On-Licencea 


24. An excise on-licence may be taken out annually by a 
retailer of spirits(z). This licence permits the sale by retail of 
beer, cider, wine, and sweets, as well as spirits (/). 

In order to obtain this excise licence it 1s necessary to produce 
@ justices’ livence (I). 

All persons retailing the spirits called in Scotland aqua rite 
must first take out a licence to retail spirits, and they are in all 
respects subject to all the sume rules, regulations, and restrictions 
to which the holders of such licences are subject or liable (m). 


25. An excise on-licence may be obtained for the sale by 
retail in any house or premises specified in such licence (7) of beer, 
ale, und porter (0), this licence covering also the sale by retail of 
cider (p), but no such licence can be granted to a sheriff's oflicer 
or oflicer executing the legal process of any court of justice (q). 

This licence dves not authorise any person to take out or hold 
any licence for the sale of wine or spirits, or sweets, or made wines, 
or mead, or metheglin (a), aud it is only granted on production of 
@ justices’ licence (0). 


26. An excise on-licence may be taken out annually by a 
retailer of cider (c) and perry (d). 


(A) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., O., Provisions 
applicubie to Ketuilers’ Licences, 1. 

; () lad., Sched. I., C. ‘This licence is called in #bid., 8. 62, ‘* publican’s 
cence." 

(4) /tid., Sched. I.,C, Provisions applicable to Retailers’ On-Licences, 2. 

(4) Licensing (Consolidation) Acf, 1910 (10 Edw. 7 & 1 Geo. 4, c. 24), 8. 1, 

(m) Excise Licences Act, 1825 (6 Geo. 4, ¢. 81), 8. 15, as moditied by the 
Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., C, Provisions 
applicable to Ketailers’ On-Livences, 2. 

(n) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), 8.1; Beerhouse Act, 
18:34 (4 & 5 Will. 4, c. 85), 8. 1; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 
Schid. [., C. This licence ix in thid., 8. 52, called a ‘* beerhoure licence.” 

(0) BeerLouse Act, 1840 (11 Geo. 4 & 1 Will. 4, c. 64), 8.1; Finance (1909-10 
Act, 1910 (10 Edw. 7, ¢. 8), Sched. L, OC, Provisions applicabie to Retuilers 
Licences, 3. 

p) 4 bid., Sched. I., OC, Provisions applicable to Retailers’ Licences, 3. 

q) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), 8.2, As to disquali- 
ficutions, see pp. 54 et seq., post. ; 

a) Beerhoune Act, 1834 (4 & 5 Will. 4, c. 85), s. 16. 
b) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), & 1. 

y, Finance (19u9-10) Act, 1910 (10 Edw. 7, o. 8), Sched. L, 0, L 
) Lbid., s, 62. 
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INTOXICATING LIQUORS. 


27. An excise on-licance may be taken out annually by a 
retailer of wine (ce) and by any person (except a sheriff's officer, or 
officer executing the legal process of any court (/)). 

This licence includes authority to sell by retail swects as well as 
wine without taking out any further retailer’s licence (y), and it is 
only granted upon production of a justices’ licence (/t). 


98. An excise on-licence may be taken out annually by a 
retailer of sweets (i), or made wines, or of mead or metheglin (7). 

A retailer’s on-licence authorises sale by retail of the liquor to 
which the licence extends for consumption eitler on or off the 
premises (/). 

(iii.) Of'- Licences. 


29. An excise off-licence may be taken out annually by o 
retailer of spirits ((). 

The holder of this licence may not sell spirits in open vessels, 
nor in any guantity less than one reputed quart bottle (m). ‘The 
maximum amount authorised by this licence is a sale at any one 
time to one person of spirits in any quantity not exceeding two 
gallons or not exceeding one dozen reputed quart bottles (7). 

A justices’ licence is not required for this excise licence if taken 
out by a spirit dealer, provided that the premises are exclusively 
used for the sale of intoxicating liquors or of intoxicating liquors 
and mineral waters or other non-intoxicating drinks, and have no 
internal communication with the premises of any person who is 
carrying on any other trade or business(v). If the premises do 
not comply with these conditions, the dealer must obtain a justices’ 
licence before he can obtain the additional retail excise licence (p). 


30. An excise off-licence may be taken out annually by a 
retailer of beer (q). 

The provisions with respect to this licence are the same as 
those relating to a beer retail on-licence (7), except as to place of 
consumption. 


e) Finance (1909-10) Act, 1910 (10 Edw. 7, ce. 8), Sched. I., C, I. 

J) Refreshment Houres Act, 1860 (23 & 24 Vict. c. 27), 8. 8. As to persons 
@isqualified, see pp. 54 ef se)., post. 

(y) Finance (1909-10) Act, 1910 (10 Edw. 7, e. 8), Sched. L, 0, Provisions 
applicable to Retuilers’ Licences, 4. 

th) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 4, c. 24), 8.1. 

(f) Excise Licences Act, 1825 (8 Geo. 4, c. 81), 8. 2; Finance (1909-10) Act, 
1910 (10 Edw. 7, o. 8), Sched. I., C, I. 

ty Excise Licences Act, 1824 (6 Geo. 4, c. 81), 2. 2. 

Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., 0, Provisions 
tpplicable to Retailers’ On-Licences, 1. 

f) Finance (1909-10) Act, 1910 (10 Edw. 7, e. 8). Sched. I., ©, I. 

m) Ibid., Sched. I., C, Provisions applicablo to Retailers’ Off-licences, 2. 

n) /déd., Sched. I., C, Provisions applicable to Retailers’ Licences, 1 (a). 

vA is (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
ry : 

p) (did, 8.1. 

g) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), 1; Beerhouse Act, 
1834 (4 & & Will. 4, o. 85), 8. 1; Finance (1909-10) Act, 1910 (10 Edw. 7, e. 8), 
Schea. I., O, II. 

(r) See p. 13, anda. 
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81. An excise off-licence may be taken out annually by a  Sucr.2, 
retailer of cider (s), which includes perry (¢). Excise 

The provisions with respect to this licence are the same as Licences. 
those relating to a cider retail on-licence (a), except as to Place of «4 
consumption. off-licence. 


32. An excise off-licence may be taken out annually by a Wine 
retailer of wine(b). A person holding this licence may not sel] of-licence, 
wine in open vessels nor in any quantity less than one reputed pint 
bottle (c). 

A justices’ licence is not required for this excise licence if taken 
out by a wine dealer, provided that the premises are exclusively used 
for the sale of intoxicating liquors, or of intoxicating liquors and 
mineral waters or other non-intoxicating drinks, and have no internal 
communication with the premises of any person carrying on any 
other trade or business(d). If the premises do not comply with 
these conditions a justices’ licence must be produced (e). 

A person holding this licence may sell sweets as well as wine 
without taking out any further retailer’s licence (/). 


33. An excise off-licence may be taken out annually by o Sweets 
retuiler of sweets (q). off-licence. 
This licence authorises the sale of sweets in any quantity not 
exceeding two gallons or not exceeding one dozen reputed quart 
bottles, but not in any larger quantities (i). In order to obtain 
this excise licence it is necessary to produce a justices’ licence (2). 


34. A retailer’s off-licence (whether for spirits, beer, cider, Off-licence 


wine, or sweets) must not be granted to the holder of a retailer's setae not 
on-licence if the off-licence authorises the sale of any liquor which Cnticenco 


the holder of the on-licence is not authorised to sell by retail under granted to 
his on-licence, and any retailer’s off-licence granted in contra- me person: 
vention of this provision is void (/). 

A retailer’s off-licence authorises the sale by retail of the liquor to 
which the licence extends for consumption off the premises only ((). 


(s) Finance egal Act, 1910 (10 Edw. 7, c. 8), Sched. I, O, I1.; Beor- 
house Act, 1834 (4 & 5 Will. 4, c. 89), 8. 15. 

t) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), 8. 52. 
a) See p. 13, ante. 
b) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., O, IT. 
c) /bid., Sched. I., C, Provisions applicable to Retailers’ Off-Liconces, 3. 
See as to the former law, Palmer y. Thatcher (1878), 3 Q. B. D. 346; Josselyn 
v. J’arson (1872), L. R. 7 Exch. 127. 

(d) Finance (1909-10) Act, 1910 (10 Edw. 7, c, 8), 8. 51 (3) ; Licensing (Con- 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 111(1). See as to the 
former law, 2. v. Bishop (1886), 50 J. P. 167. 

e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 1. 

J) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., C, Provisions 
applicable to Retailers’ Licences, 4. 
) Excise Licences Act, 1825 (6 Geo. 4, ¢. 81), s. 2; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), Sched. I., C, II. i 

(h) Finance (1909-10) Act, 1910 (10 Edw. 7, ¢. 8), Sched. I., O, Provisions 
relating to Retuilers’ Licences, 1 (a). 

(s) Licenxing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 1. 

(k) Finance sry te 1910 (10 Edw. 7, 0. 8), Sched. I., C, Provisions 
applicable to Retailers’ Licences, 2. 

5 ibid., Sched. I., O, Provisions applicable to Retailers’ Off-Licences, 1. 
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the sale of spirits made up in medicine. The Spirits Act, 1742 (m), 
does not, nor does anything therein contained, extend to any 
physicians, apothecaries, surgeons, or chemists as to any spirits 
which they may use in the preparation of medicines for sick 
persons only (m). 

In any case, no justices’ licence is required for the sale of spirits 
made up in medicine and sold by medical practitioners or chemists 
and druggists (7). 


36. Nothing in the Licensing (Consolidation) Act, 1910 (0), 
affects or applies to spruce beer and black beer. It thus appears 
to be unnecessary to obtain a justices’ licence in order to sell 
them, but an excise licence to sell beer is required if it contains 
more than 2 per cent. of proof spirit (7). 


Secr. 8.—Justiccs’ Licences. 


37. Justices’ licences are in reality certificates which authorise the 
excise authorities to grant excise licences in pursuance of them (q). 

They are all retail licences, and may authorise the granting of 
the particular excise licence which is required (r). 

Separate licences of justices are not required in the case of 
separate excise licences, and a justices’ licence comprehends per- 
mission to the licensee to take out as many excise licences as are 
specified in such justices’ licence (8). 


38. The licensing justices may at their general annual licensing 
mecting grant Justicos’ licences to such persons as in the execution 





(m) 16 Geo. 2, c. 8, 8. 12. These words remain unrepeuled, although the rest 
of the Act was finally repealed by the Statute Law Revision Act, 1867 
(30 & 31 Vict. c. 59). It is true that where any Act passed after 30th August, 
1889, repeuls and re-enacts, with or without modification, any provisions of a 
former Act, references in any other Act to the provisions so repealed are, unless 
the contrary intention appears, construed as references to the provisions s0 
re-enacted (Interpretation Act, 1889 (52 & 53 Vict. c. 63), 8.38 (1); and see title 
STatTurTEs) ; but there is no such provision with regard to Acts repealed before 
1889, and it therefore seems impossible to read the Spirits Act, 1742 (16 Geo. 2, 
c. 8),8. 12, as though it now referred to excise licences required by the Excise 
Licences Act, 1825 (6 Geo. 4, c. 81), or by the Finance (1909-10) Act, 1910 (10 
Edw. 7, c. 8). But see the Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 31, 
which is repealed by the Statute Law Revision Act, 1873 (86 & 87 Vict.c. 91). As 
to doctors, chemists, and druggists generally, see title MEDICINE AND PHARMACY. 

(n) ne (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 2) (h). 

() Spruce beer diffors slightly from black beer. The former is obtained by 
boiling the green tops of the black spruce (abies nigra) in water, concentrating 
the decoction, and adding treacle or sugar, and yeast. The latter is made from 
the buds of the Norway spruce (abies excelea) (Chamber's Encyclopedia 1867, 
art. ‘‘ Spruce, Essence of "’). 

p) rue at hep poland Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
ll ? v ; Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), s. 2; Customs 
and eet bcp te ae (48 & fu Vict. o. 51), 8. 4 (1). 
oensing (Consolidation 1910 (10 Edw. 7 & 1 Geo. 5, c. : 
) Boe ad 60" Epes Pennies: 
(s) Zbid., s. 42 (3), 


Part II.—LIcences, 


of their powers under the Licensing (Consolidation) Act, 1910 (2), 
and in the exercise of their discretion, they deem proper (/), and 
the High Court will not interfere with their discretion (uw), even 
though the person to whom they grant the licence appears not to 
be carrying on and not to intend to carry on the businoss for 
which he obtains the licence (v). 


Part Il]._—Grant of Licences. 


Sect. 1.—LExcise Licences. 
Sus-Secr. 1—By whom granted. 


39. Every excise licence authorised to be taken out by the 
Excise Licences Act, 1825 (2), if taken out within the limits of the 
head office of excise in London, is granted under the hands and seals 
of two or more of the Commissioners (a), or of such persons as 
they employ for that purpose, and the requisite duty must be paid 
at such head office at the time of granting the licence (7). 


40. Every such licence taken out elsowhere is granted under 
the hands and seals of the collector and supervisor of excise within 
the collection and district, and the requisite duty must be paid to 
such collector at the time of granting the licence (w). 


41. Such Commissioners (a) and the persons employed by them, 
and every collector or other person having charge of thie collection, 
and supervisor, are respectively authorised and required to grant 
and deliver every such licence to the person applying for and 
legally entitled to receive the same forthwith upon payment of the 
duty thereupon imposed, free from all poundage, fee, gratuity, or 
any other payment whatsoever (0). 


(¢) Taicensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 9 
The drafting of the Act seems to render of no walue the decision in 2. v. 
Wilkinson (1864), 10 L. T. 370, that justices cannot restrict an innkeoper's 
licence to sale for consumption off the premises. 

() Leeds Corporation vy. liyder, [1907] A. C. 420; Re Nuttall, R. v. Sherrard 
(1888), 4 T, L. R. 540. 

(v) Leeds Corporation vy. Ryder, supra; Re Nuttall, R. vy. Sherrard, supra ; but 
seo 2. v. Bingham ose 1 Burn’s Justice, 24th ed., p. 48; 30th ed., p. 120; 
R. v. Holmes (1881), 45 J. P. 372; 2. v. Al/mey (1871), 35 J. P. 534 (a railway 
arch). It seems that a limited company cannot huld a licence, but that the 
licence may be held on its behalf by its secretary or other duly authorised 
officer we v. Lyon (1898), 14 T. L. R. 357, C. A). 

tw) xcise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 6. 

a) I.e., the Commissioners of Customs ani Excise. It should be noted that, 
as from ist April, 1909, the management of excixe duties, and the care and 
management of all matters theretvfore dealt with by the collectors of Iniand 
Revenue, are transferred to the Commissioners of Customs and Excise; see 
Finance Act, 1908 (8 Edw. 7, c. 16), 8. 14; Excise Transfer Order, 1909, léth 
February (London Gazette, 1909, 16th Feb ; Paap By the same order all 
statutory references to “ Collector of Customs,” ‘Collector of Inland Revenue,” 
** Collector of Excise” are to be construed, so far as relates to matters truns- 
ferred under the ordcr, as referring to ‘‘ Collector of Customs and Excise,” the 
same rule applying to the word “officer,” and from the date of coming into 
operation of the said order the Commissioners of Customs are styled ‘‘ the 
Commissioners of Customs and Exciee.”’ 

(b) Excise Licences Act, 1825 (6 Geo. 4, ¢. 81), 8. 6, As to amounts of 
various duties, see title RuVENUS. 
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INTOXICATING LIQUORS. 


42. Almost identical provisions exist in regard to the grant of 
wine retail licences (c). 

But any licence specified in the First Schedule to the Finance 
(1909-10) Act, 1910 (d), may be granted on payment of the appro- 
priate duty by any officer of customs and excise authorised to 
grant the licence by the Commissioners (d), and if the duty exceeds 
£60 half only of the duty need be paid at the time of obtaining the 
licence (¢). 

Suns-Secr. 2.—Different Kinds of Grant. 

43. If any person begins to carry on any business for which an 
excise licence is required, he not having before taken out any such 
licence, such licence may be granted for the remainder of the 
current year in which it is taken out, ending the 10th October 
next following, upon payment of a proportional part of the duty 
(thereupon imposed, according to the quarter of the year in which 
the licence is taken out (/). 

But no person who at any time has taken out an excise licence 
for the carrying on of any business for which an excise licence 
is required, and who in any subsequent year after such licence 
has expired takes out a new licence for the carrying on of the same 
business, whether on the same or on other premises, is deemed to 
be a person beginning to carry on such business, so as to entitle 
him to take out such licence upon payment of a proportional part 
only of the duty; but he must pay the whole duty, unless the period 
of time between the expiration of the former licence and the taking 
out of the new licence is at least a period of two years (9). 


44. Every person who has taken out excise licences for the 
brewing of beer, or the distilling or making of low wines (h) or 
spirits, or for selling beer, cider, or perry by retail to be consumed 
on the premises, or for selling spirits or foreign wine, or sweets 
or made wines, or mead or metheglin, by retail, under or by 
virtue of the Excise Licences Act, 1825 (i), and who intends to con- 
tinue the business for which such licence was granted beyond its 
expiration, must take out a fresh licence for the year following, and 
must so renew the same from year to year so long as he continues 
such business, and must pay the duty imposed thereupon at the 
time and place provided (j). 


45. If the premises in respect of which any excise licence has 
been granted are burnt down or otherwise destroyed, or rendered un- 
inhabituble by fire or other unavoidable cause or accident, the persons 
authorised to grant licences within the district or place in which 
such premises were situate may, upon due notice thereof, by 
indorsement on such licence, or otherwise, as tho Commissioners (k) 


c) Refreshmeut Houses Act, 1860 (23 & 24 Vict. c. 27), 8. 10. 
) 10 Edw. 7, c. 8, 8. 49 (1). As to these licences, see p. 10, ante. 
4 Finance ee) Act, 1910 (10 Edw. 7, c. 8), 8. 49 (3). 
) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 17. 
I bid., a. 18. 
‘‘ Low wines” means spirits of the first extraction conveyed into a low 
ab eR TONY (Spirite Act, 1880 (48 & 44 Vict. c. 24), s. 3). 
‘ . 4, & 8 
i) Excise Licences Act, 1825 (6 Geo. 4, 0, 81), 8. 16. 
As to the Commissioners, see note (a), p. 17, ante. 


Part IJJ.—Grant or Licences. 


direct, authorise the person authorised to carry on business by such 
licence at tle premises so destroyed or rendered uninhabitable, to 
carry on such business at any other premises in the same district 
or place, of which due entry must be thereupon made by 
him at the time of removal thereto: provided always, that where 
he is by law required to be duly authorised by justices to keep 
&® common inn, alehouse, or victualling house, the persons so 
authorised to grant licences may not authorise him as aforesaid, 
unless he produces to them such authority from justices of the peace, 
as by law required in that behalf, to keep a common inn, alehouse, 
or victualling house, in premises to which he desires to remove (/). 


46. Upon the death of any person liconsed under or by virtue 
of any law of excise, or upon his removal from the premises at 
which he was authorised by such licence to carry on the business 
mentioned therein, the persons authorised to grant licences may 
authorise, by indorsement on such licence or otherwise, as the 
Commissioners (m) direct, the executors or administrators, or 
the wife or child of such deceased person, or the assignee of such 
person so removing, who shall be pussessed of and occupy the 
premises before used for such purpose, in like manner to carry 
on tle same business, in or upon the same premises during 
the residue of tne term for which the licence was originally 
granted, without taking out any fresh licence or payment of any 
additional duty or any fee thereupon: provided that a fresh entry of 
the premises at which such business continues to be so carried on is 
thereupon made by and in the name of the person to whom such 
authority is granted; but no such authority is to be granted 
for the sale of beer, cider, or perry, or sweets, or made wines or sweets, 
me:d, or metheglin by retail to be consumed upon the premises for 
which the original licence was granted, except where & proper 
justices’ certificate, made after the death or removal of the former 
occupier of the premises, is produced, approving of the person to 
whom such certificate is given (n). 

47. The foregoing provisions relating to the transfer of excise 
licences in the case of the removal of any person from the premises 
at which he is licensed extend to licences granted under the 
Refreshment Houses Act, 1860 (0): provided that no licence pranted 
under that Act for the sale of foreign wine to be consumed upon 


the premises may be transferred by the officers of excise, unless the jg¢¢ 


assignee of such licence be duly licensed to keep a refreshment 
house, nor unless he produces to such officers a certificate froin a 
justice of the pence acting for the city, borough, town, or place in 
which the premises are situated, that such justice does not object 
to the transfer being made; and, further, that no licence so 
transferred may authorise the assignee to carry on the business men- 
tioned therein for a longer period than five weeks from the date of 
transfer, unless he has in the meantime qualified himself to 


oe =e eer ow o 2 en ase sere 6 eee eee ee tm oie o 


l) Excise Licences Act, 1825 (4 Geo. 4, c. 81), 8.11. 

m) As to the Commissioners, see noto (a), p. 17, ante. 

n) Excise Licences Act, 1525 (6 Geo. 4, c. 81), 8. 21. 

(vo) 23 & 24 Vict. c. 27; namely, wine retail licences and refreshment house 
Uicences ; as tu the latter, see pp. 92, 93, post. 
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become the holder of a licence of the like kind according to the 
provisions of that Act ( p). 


48. Upon the death of any person licensed to sell beer or 
cider under the Beerliouse Act, 1830 (9), the Beerhouse Act, 
1834 (r), or the Beerhouse Act, 1840 (s), before the expiration of 
the licence, the person authorised to grant licences may authorise 
by indursement or otherwise, as the Commissioners(¢) direct, 
his executors or administrators, his widow or child, who are 
possessed of and occupy the dwelling-house and premises before 
used for such purpose, to continue to retail beer and cider in the 
sanie house and premises during the residue of the term for which 
the licence was originally granted without taking out any fresh 
licence or payment of any additional duty thereon; and also at 
the expiration of such licence, in case the residue of the said term 
is less than three calendar months from the death of the person 
licensed, to grant a new licence to such executors, administrators, or 
widow, on payment of the proper licence duty and entering into the 
usual bond (wu). 


Sus-Secr. 3.— Duration of Licence. 


49. Manufacturers’ excise licences expire on the 80th September, 
and wholesale dealers’ licences expire on the 80th June in every year, 
and any other licences specified in the First Schedule to the Finance 
(1909-10) Act, 1910 (zr), which are to be taken out annually, expire 
on the 80th September, provided that where a retailer’s off-licence for 
the sale of any liquor is held by the holder of a wholesale dealer's 
licence for the sale of the same liquor, the retailer’s licence expires 
on tho same day as the wholesale dealer’s licence (w). 


Sun,-Secr. 4.—Eatent of Licence. 
(i.) As to Persons. 


50. Persons in partnership and carrying on their trade or 
business in one place or set of premises only are not obliged te 
take out more than one licence by or under the authority of the 
Excise Licences Act, 1825 (x), in any one year for the purpose 0: 
carrying on such trade or business (2). 

Persons trading in partnership, and in one house or premises 
only, are not obliged to take out more than one licence in any one 
year for selling any beer by retail under tlie Beerhouse Act, 1880 (y), 
provided that no one licence granted by virtue of that Act may 
authorise any person to sell any beer, ale, or porter under the pro- 
visions of that Act, in any house or place other than the place 


tp Revenue Act, 1862 (25 & 26 Vict. c. 22), 8. 15. 
q) 11 Geo. 4 & 1 Will. 4, c. 64. 

r) 4&5 Will 4, c 85, 

8s) 3&4 Vict. c. 61. 

t) As to the Commissioners, see note (a), p. 17, ante 

u) Beorhouse Act, 1840 (3 & 4 Vict. c 61), 3. 8. 

v) 10 Edw. 7, ¢. 8. 

‘) 2 gr (2). é 

z) Excise Licences Act, 1825 (6 Goo. 4, c. 81), 5. 7. As 
gonerally, see title PARTNERSHIP. M a lc 
(y) 11 Geo. 4 & 1 Will. 4, c. 64. 
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mentioned in the licence and in respect whereof the licence is 
granted (2). 


(ii.) As to Premises. 


51. No one licence taken out under or by authority of the 
Excise Licences Act, 1825 (a), by any persons except auctioneers and 
maltsters, authorises such persons to carry on the business men- 
tioned in such licence in more than one separate and distinct set of 
premises, sucli premises being all adjoining or contiguous to each 
other and situate in one place, and held together for the same business, 
and of which they have made lawful entry to carry on therein 
their business at the time of granting such licence, but a separate 
and distinct licence must be taken out by all such persons to carry 
on their business in any other premises: provided that where the 
amount or rate of such licence depends upon the quantity of goods 
made or manufactured by the persons to whoin the liconce is 
granted, such quantity is computed from the respective goods only 
made or manufactured by them at the premises in respect of which 
the licence is granted, and does not invlude goods made or manu- 
factured by them at any other premises, for which a separate and 
distinct licence is required (a). 

Every excise licence for the sale of any intoxicating liquor 
only authorises the person to whoin the licence is granted to carry 
on the business mentioned therein in one sct of premises, to be 
apecified in the licence (b). 


Secr. 2.—Justices’ Licences. 
Sub-Secr. 1.—Meetinys for granting Justices’ Licences. 


§2. These may be divided into (1) the general annual licensing 
meeting (c), (2) statutory adjournments of the annual meeting, and 
(3) special sessions, called transfer sessions. 


53. For the purpose of granting justices’ licences the licensing 
justices for every licensing district must, within the first fourteen 
days of Febrnary in every year, hold a special session called the 
general annual licensing meeting (d). 

The licensing justices must hold a meeting at least twenty-one 
days before the general annual licensing meeting and appoint the 
day, hour, and place at which the general annual licensing meeting 
is to be held (e). 


54. A licensing district is a petty sessional division of a county, 
and a borough having a separate commission of the peace. Where 
@ county is not divided into petty sessional divisions the whiole 
county, excluding the area of any borough having & separate 


z) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), 8. 10, 
a) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 10. 
6) Customs and Inland Revenue Act, 1890 (53 & 54 Vict. c. 8), 6. 9. 
3 As to the general power to grant licences at this meeting, sce p. 17, ante; 
Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 9. 
d) Lbid., s. 10 (1). 
e) Ibid., a. 10 (2). 


21 


Sror. 1. 


Excise 
Licences, 
One set of 
premises, 


Classification, 


General 
annual 
licensing 
meeting. 


Appointment 
of time of 
meeting. 


Licensing 
district. 


22 


Justices’ 
Licences. 


Adjournment. 


Adjourned 
meeting 
deemed to be 
continuation 
of general 
annual 
licensing 
meeting. 


Mecting for 
post poncd 
application. 


Notice of 
licensing 
meetings. 


IntroxicaTina Liquors. 


commission of the peace, is deemed to he a petty sessional division( /). 
The City of London is deemed a borough (9). 


55. The licensing justices may at any general annual licensing 
meeting adjourn the meeting to such day and place within the 
licensing district as they think fit for meeting the convenience of 
persons intending to apply for justices’ licences, and a day and 
place for at least one such adjourned mecting must be so 
appointed (i). 

Every such adjourned meeting is deemed to be a continua- 
tion of the general annual licensing meeting. and must be held 
within one month from the date of the original meeting, and the 
first adjourned meeting must not be held on any one of the five 
days next after the date of the original meeting ; but where an 
applicant for a justices’ licence through inadvertence or mis- 
adventure fails to comply with any preliminary requirements of 
the Licensing (Consolidation) Act, 1910 (i), the licensing justices 
may, upon such terms as they think proper, postpone the con- 
sideration of his application to a subsequent meeting, and if at 
that meeting they are satisfied that such terms have been complied 
with, may consider the question of the grant of the licence as if 
such preliminary requirements had been properly complied with (j). 

A meeting held for a postponed application under this 
provision may be held if necessary after the date on which an 
adjourned general annual licensing meeting may bo held, and, as 
far as that application is concerned, the power of the licensing 
justices may be exercisod as at an adjourned general annual 
licensing meeeting (k). 


56. When the licensing justices have appointed the day, hour, 
and place of the general annual licensing meeting, the clerk must 
within five days send copies of notice thereof to the proper police 
officers (/), who must cause a copy to be fixed on tlie door of the 
church or chapel of the Church of England(m) of any parish in 
the licensing district, or, where there is no such church or chapel, 


(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 2 (1). 
* County " includes any riding, part, or division of a county having a separate 
commission of the peace and a separate cluetedy sessions (tlid., 8.110). The 
areas of the counties of Surrey and Middlesex are not altered for licensing 
Pree by the Local Government Act, 1888 (51 & 52 Vict. c. 41), s, 95 (2) 

10 transfor of an outlying district of a county to another county under the 
Police Act, 1840 3 & 4 Vict. c. 88), 8. 2, is only for the purposes of that Act, 
and cannot transfer the licensing jurisdiction in that district to the justices oF 
such other county (2 v. Worcestershire Justices, &. vy. Warwickshire Justices, 
[1899] | Q. B. 59, O. A.). 

9) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), a, 2 (4). 

) Zdéd., 8. 10 (3). 
t) 10 Edw. 7 & 1 Geo. 5, c. 24. 
I bid., a, 10 (4). 
Ibid., and see Ff. v. Groom, Ex parte Cobdbold, [1901] 2 K. B. 157, 

t) In the metropolitan police district and in the City of London the high 
constable takes the place of the police officers, 

(m) See Ormerod v. Chadwik (1817), 16 M. & W. 367; Caiger v. St. Mary, 
Telington, Vestry (1881), 50 L. J. (M. C.) 59, 64; and title Eootzsiastioa, Law, 
Vol. XI, p. 788. 
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on some other public and conspicuous place in the parish, and the 
clerk must also canse a copy to be served on every licensing 
justice and on the holders of justices’ licences in the district, and 
on any person who has applied for o justices’ licence. 

The same procedure must be followed as respects notice of any 
adjournment of a general annual licensing meeting, but a copy of 
the notice need not be served on holders of justices’ licences or on 
applicants for justices’ licences who are not required to attend at 
the adjourned meetings (7). 

The due publication of the above notices seems to be o condition 
precedent to the jurisdiction of justices to grant licences (0). 


57. The enactment that the adjourned meetings are to be held 
Within one month from the date of the general annual licensing 
meeting is not merely directory but imperative, and licensing justices 
have no power to adjourn the hearing of an application to a day 
subsequent to the end of the statutory period (p), unless the hear- 
ing before the end of the statutory time is prevented by the difli- 
culties of the justices themselves, and by the justices being unable 
to cope with the business (7). 

A general annual licensing meeting, or an adjourned licensing 
mecting, is quite distinct froin a “ special sessions ” (1). 


58. At the general annual licensing meeting in each year the 
licensing justices must appoint a day, hour, and place for not less 
than four nor more than eight special sessions (called transfer 
sessions) to be held in their district during the ensuing year, at 
periods as near as may be equally distant, and the transfer of a 
justices’ licence and the special removal of a justices’ licence cannot 
be authorised except at transfer sessions or at a general annual 
licensing meeting (s). 

When the day, hour, and place for transfer sessions have been 
appointed, the same procedure must be followed for the purpose of 
giving notice thereof as is directed for the purpose of giving notice 
of a general annual licensing meeting (Z). 


Sun-Secr. 2.—Different Kinds of Grant, 
(i.) Jn General. 


59. The different kinds of grant which can be made at the 
general annual licensing meeting, or an adjournment thereof, are as 





(n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
@. 10 (5); Ligh Constables Act, 1869 (32 & 33 Vict. c. 47), 5. 3. 
) Kt. v. James (18418), 12 J. P. 262. 

p) RR. v. Groom, Ex purte Cobbold, pend 2K. B. 157; BR. v. Bristol Licensing 
Justices, Fx parte Whiting (1903), 89 L. T. 474; and eee Webber v. Birkenhead 
Justices (1897), 61 J. P. 664; Rv. London County Justices and Loniin County 
Council, [1893] 2 Q, B. 476, C. A. 

(q) See &. v. London County Justices and London County Council, supra; R. v. 
Bristol Licensing Justices, Ex parte Whiting, supra. 

(r) BR. v. Newcastle-on-Tyne Licensing Justices (1887), 51 J. P. 244, 0. A, 

ord Esuer, M.R., and Fry, L.J., at p. 245; see also Ex parte Martin 

{1876), 40 J. P. 133. 

ois (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o 24), 
&. : 

(t) I bid,, s. 22 (2); as to such procedure, see p. 22, anée. 
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follows :—(1) New licence (a); (2) renewal (b) ; (8) removal (ordinary 
or special) (c); (4) transfer (d); (5) provisional grant of a new 
licence (e); aud (6) provisional ordinary removal (/). 


(ii.) New Licence. 


60. “ A new justices’ licence” is a justices’ licence granted at o 
general annual licensing meeting otherwise than by way of renewal or 
transfer (y). 

If the licence is not for the sale of the same kind of liquor, or 
does not contain the same conditions of sale, the licence is a new 
licence. Thus, o licence to sell spirits upon premises previously 
liconsed for the sale of wine and beer only is a new licence (h), and 
where the licence previously held is a “ six-day” licence, an applica- 
tion for a licence without the “ six-day ” condition is an application 
for a new licence (i). 


(iti.) Renewal, 


61. “The renewal of o justices’ licence” means, for the pur- 
poses of the Licensing (Consvlidation) Act, 1910( 7), a justices’ licence 
granted at a general annual licensing meeting by way of renewal 
of a similar licence which was in force in respect of the premises at 
the date of the application ()). 

Where an application is made for the grantof a licence in respect 
of premises in respect of which o similar licence is not in force at 
the date of the application, but was in force at the date of the general 
annual licensing meeting in the previous year, the application is 
deemed an application for renewal, and the grant of the application 
is to be trented as a renewal if the licensing justiccs are satisfied that 
the applicant had reasonable cause for not making his application 
at the previous general annual licensing meeting (4). 


62. A licence may bo transferred in certain circumstances from 
the holder to some other person (k), and if such transfer takes 
placo the transferee becomes a licence-holder, and can therefore 


(2) Taicensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Geo. d, c. 24), 8, 12 (1); 
see the text, infra. 
(b) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 24), 8. 16(1); 
seo the text, infra. 
(c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, oc, 24), 8, 24; 
see p. 25, post. 
(d) Licensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Geo. 5,c. 24), 8. 22(1); 
see p. 26, post. 
(e) Licensing (Consolidation) Act 1910(10 Edw. 7 & 1 Geo. 5, c. 24), 8. 33 (1); 
see p. 30, post. 
(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. i, c. 24), 8. 38 (4); 
31, post 


Bce » post. 
\ Licensing (Consolidation) Act, 1910 (10 Edw. 7& 1 Geo. 5, ©, 24), 8. 12 (1); 
sco the text, infra, and p. 26, post. 

h) Marwick vy. Codlin (1874), L. R. 9 Q. B, 509. 

4) Rov. Crewkerne Licensing Justices (1888), 21 Q. B. D. 85, C. A.; followed 
in Ellis v. Lincoln Licensing Justices (1888), 52 J. P. 88. 

(3) Licensing (Consolidution) Act, 191¢ (10 Edw. 7 & 1 Geo. 5, c. 24), 
6 (1 


® 
(k) Soe p, 26, post. 
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apply for a renewal of his licence at the next general annual licensing 
meeting. 

If a new tenant comes into the premises and applies for a 
licence at the general annual liconsing meeting, or an adjournment 
thereof, such new tenant may apply for the renewal of the old 
licence (I). 

63. A licence is not a “renewal” unless a licence in respect of 
the premises existed during the year before the application for such 
renewal (7). 


64. If a provisional grant of a licence has been obtained, and 
there has been no order making such provisional grant final, the 
provisional licence may be renewed, even though tle premises have 
been completed and an application to the licensing justices for an 
order declaring the licence final has been made and refused; but 
the renewed licence will still be provisional only (1). 


(iv.) Removal, Ordinary or Special, 


65. The removal of a justices’ licence is its removal from the 
premises in respect of which it was granted to other premises (0). 
Such removal may, sulject to certain limitations, bo authorised by 
the licensing justices at their discretion, either on an application 
for the purpose made on any ground (called an ordinary removal), 
or on an application made on the special ground (and called a special 
removal): (1) that the licensed premises are or are about to be 
pulled down or occupied under an Acé for the improvement of 
highways, or for any other public purpose; or (2) that the licensed 
premises have been rendered unfit for use for the business thore 
carried on under the licence by fire, tempest, or other unforeseen and 
unavoidable calamity (7). 


(1) Rov. Market Bosworth Licensing Justices (1887), 56 1. J.(M.c.) 96; Symons 
v. Wedmore, [1894] 1 Q. B. 401; and see Lerds Corporation vy. Ryder, [1907] 
A. C.420; 2. v. Lererpool Justices (1883), 11 Q. B. D. 638, C. A. But see 
the remarks of Lord sHER, M.R., upon the use of the word ‘ ronewal” in his 
judgment in FR. v. Liverpool Justices, supra, in Price vy. James, (1892) 2 Q. B. 
428, 0. A., at p. 433, and 2. v. West Lidtng of Yorkshire Justices, Lx parte Litt 
(1895), 59 J. P. 278, per Cave, J. 

(m) Ea parte Tarbath (1874), 31 .. T. 513, per Buacknurn, J. Formerly 
it made no difference that the old tenant had not given up possession 
to the owner, and that the owner had applied at the next general annual 
licensing meeting aftcr he had regained pussession, but probably the new 
provision as to the definition of renewal (see p. 24, ante) mukes a difference in 
this respect (ix parte Tarbath, supra). Formerly, also, if a licensee became 
personally disqualified or had his licence forfeited in such a way as to bring the 
case within the provision corresponding to the Licensing (Consvlidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 87, and an applicant on behalf of the 
owner obtained a temporary authority to sell under that provision, but failed in 
the further application to the next special sessions, a subsequent application at 
the next general annual liceusing mecting could not be made for the renewal 
of the licence (Stevens v. Green (1889), 23 Q. B. D. 143), but apparently the 
new definition of renewal (see p. 24, ante) has altered this. 

(rn) R. v. London County Justices (1889), 24 Q. B.D, 341; as to provisional 
grants, see p. 30, post. 

7 fy nda (Consolidation) Act, 1910 (10 Edw.7 & 1 Geo. 5, c. 24), 
a. 24 (1). 

(p) Lbid., 8. 24(2). Astoaprivate building schome, see 2. y. Northumberland 

Justices (1879), 43 J. P, 271. 
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66. An ordinary removal may be authorised to any premises 
within the same licensing district as the already licensed premises, 
or to any premises within a licensing district within the same 
county, by the licensing justices of the district to which it 1s 
desired to remove the licence (q). ~ 

A special removal may be authorised to any premises within the 
same licensing district as the already licensed premises, being in 
the opinion of the licensing justices fit and convenient premises for 
the purpose (7). 


67. Justices cannot make an order for an ordinary removal 
unless they are satisfied that no objection to the removal is made 
by the owner of the premises from which the licence is to be 
removed, or by the holder of the licence, or by any other person 
whom the justices may determine to have the right to object to the 
removal (s). Subject as aforesaid, the licensing justices have the 
Bame power to make an order for removal as they have to grant 
new licences (t). 

But if an application is made for a new licence by the licensee of 
other premises, who undertakes to give up his licence for such other 
premises if his application for a new licence is granted, this is not 
an application for a “ removal,” and the justices have jurisdiction 
to grant the licence in tle face of an objection by the owners of the 
other premises (a). 


68. If the application is made for a special removal the 
applicant must have been duly licensed in respect of the premises 
pulled down; he has no right to mahe the application if he held only 
a temporary authority to sell intoxicating liquors at the time when 
the house was pulled down, or even if he had obtained, sub- 
sequently to the house being pulled down but prior to his application 
for a special removal, a trausfer of the licence (D). 


(v.) Transfer. 


69. “The transfer of o justices’ licence" is the grant of a 
justices’ licence in respect of certain premises to one person in 
substitution for another person who holds or has held the 
licence (c). 





(q) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
gp. 24 (3). 


r) [bid., 8. 24 (4). 

@) fbid., 8. 26 (5). 

(¢) J bid.. 8. 26. 

a) Laceby vy. Lacon & Co., [1899] A. ©, 222. 

} Riv. Weat Riding of Yorkshire Justices, Er parte Shaw, [1 898] 1 Q. B. 503. 

¢) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 23(1). “ Transfer,” as usod in the Licensing Act, 1872 (35 & 46 Vict. c. 94), 
8. 40 (2), included only those cases named in the Alehouse Act, 1828 (9 Geo. 4, 
c. 61), s. 14, in which the transferor was the applicant (2. v. Wiltshire 
(Tisbury Division) Licensing Justices (1893), 9 T. L. R. 185; Rv. Hughes, [1893] 
2 Q. B. 530), but the distinction between those cases in which the applicant is 
the transferor and those in which the applicant is the transferee became 
unimportant, having a ae to the Licensing Act, 1902 (2 Edw. 7, o 28), 
s. 16 (3); see now the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 3 
Geo. 5, c. 24), 8. 25. 
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70. An application for the transfer of a justices’ licence may 
be allowed or refused by the licensing justices in the exercise of 
their discretion, subject as follows:—It can only be granted in 
the following cases, and in each case only to the porsons stated, 
namely: (1) In case of the death of the holder of the licence, a 
transfer {o his representatives or to the new tenant or occupier of 
the premises ; (2) in case of the incupacity of the holder of the 
licence to carry on business thereunder owing to sickness or other 
infirmity, a transfer to his assivns or to the new tenant or occupier 
of the premises ; (8) in ease of the bankruptcy of the holder of the 
licence, a transfer to his trustee or to the new tenant or 
occupier of the premises; (4) in case of occupation of the premises 
being given up by the holder of the licence or his representatives, 
a transfer to the new tenant or occupier of the premises, or to the 
person to whom the representatives or assigns have, by sale or 
Otherwise, Lond fide conveyed or made over the interest in the 
premises; (5) in ense of wilful omission or neglect of the 
occupicr of the premises, who is about to quit them, to apply 
for a renewal of the licence, a transfer to the new tenant or 
occupier; (6) In cases where the owner of the licensed premises, 
or some person on his behalf, on the forfeiture of the licence, 
or the personal disqualification of the holder of the licence, has 
obtained temporary authority under the Licensing (Consolidation) 
Act, 1910 (d), to carry on business until the next transfer sessions 
and applies for a transfer at those sessions, a transfer to the owner 
or any person applying on his behalf, which may be granted 
as if the licence to be transferred were, notwithstanding forfeiture, 
Btill valid («). 

It is not necessary that the licensed person should give up 
possession to the landlord ; the ordinary case ofa transfer from one 
tenant to another is included (e). 


71. In addition to the occurrence of circumstances which gives 
jurisdiction to transfer a licence, the transferee must be a fit and 
proper person in the opinion of the justices to be the holder of the 
licence (f). 


72. If any of the events occur which give jurisdiction to 
grant a transfer, justices may grant it even after the expiration 
of the last licence (yg). In other words, their jurisdiction depands 
on the happening of certain events and does not depend on the 
date when the remedy is sought (i). But if a licensed person 
applies at the general annual licensing meeting for a renewal of 


(2) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 23 (2) (u), Sched. 1V. Seu Stevens v. Green (1889), 23 Q. B. D. 143, per 
Cave, J., at p. 147. 

(e) &. v. Middlesex Justices (1871), L. R. 6 Q. B. 781, per Muzrror, J., at 
p. 784; and see Mr. Poland’s argument, as reported 40 I. J. (mM. 0.) 184. 

( Sf , co (Consolidation) Act, 1010 (10 Edw. 7 & 1 Geo. 5, oc. 24), 
8. 23 (2 : ; 

(9) &. v. Liverpool Juatives (1883), 11 Q. B.D. 638, O. A., overruling Lx parte 
ne (878), 3 Q. B. D. 407, and White v. Coquetdale Justices (1881), 7 

. B. D. 288. 
ee R. v. Liverpool Justices, supra; Baldwin v. Dover Justices, [1892] 2 Q B. 
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his lisence, which is refused, and continues in occupation until after 
the date when his licence expires, a new occupier cannot obtain a 
licence at special sessions (7). 


78. If for a number of years prior to an application for a 
transfer no intoxicating liquor has been sold on the premises in 
question, and the licensee has not occupied them, justices have 
no power to grant the transfer (k). 


74. If a duly licensed person dies before the expiration of his 
licence, leaving no personal representatives or heir-at-law, and the 
landlord thereupon comes into possession of the licensed premises 
and putsin a new tenant, the new tenant may obtain the grant of a 
licence apparently upon the ground that the dead licensee has in 
these circuinstances given up occupation of the licensed premises ()). 


75. If a licence has been granted which for some reason is 
void, as, for example, because the person to whom it was 
granted has been convicted of felony, justices cannot grant a 
transfer of such licence to another person, although properly 
qualified (mn). 


76. Where a licence-holder is convicted for permitting his 
premises to be a brothel, or for some other offence, upon conviction 
for which the licence becomes void, though a renewal of the licence 
cannot be obtained, yet justices may grant a transfer to a new 
tenant if the old licence-holder removed or gave up possession 
before such conviction. But they bave no power to make such a 
grant if the licence-holder did not yield up possession until after 
conviction (2). 


77. If @ licence has been granted by way of renewal at a 
general annual licensing meeting to an applicant upon an under- 
standing that he shall not sell excisable liquor under it, the licensing 
justices have power in certain circumstances to grant a transfer 
to a new tenant (0). 


78. If the licensee yields up possession of and assiens the 
licensed premises to & new tenant before the expiration of his 
licence, the justices may grant a transfer, even though the old 
tenant has applied for and been refused a renewal of his licence at 
the general annual meeting (p). Ifa licensee yields up possession 
before the expiration of his licence, whereupon a new tenant 
applies for a transfer, which is refused, if another new tenant 





(6) Simphin v. Birmingham Justices (1872), L. B. 7 Q. B. 452; R. vy. London 
County -/ustives, (1903) 2 k. B. 19, C. A. 
k) R. v. Cutham, [1898] 1 Q. B, 802. 
t) Davies v. Evans (1898), 77 L. T. 688. 
m) R. v. Vine (1875), L. BR. 10 Q. B, 195, 200. 
n) Seo the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo, 5, c. 24), 
8, 23 (2) (a) Sched. IV. 
(0) Wilson vy. Crewe Justices, [1905] 1 K. B. 491; but see 2. v. M00 ‘house, 
fisne) 2 K. B. 501, ©. A., and especially the judgment of FLetcner Movtron, 
.J., at p. 631. See also 2. v. West Riding of Yorkshire Justices, Lx parte Shaw, 
[1898] 1 Q. B. 503. 
(p) BR. v. Middlesex Justices (1871), L. B. 6 Q. B. 781. 
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applies at the next general annual licensing meeting for a renewal, 
which is also refused, the justices may nevertheless grant ao 
transfer to a third new tenant who subsequently applies at special 
sessions (q). 

If a licensee yields up possession before the expiration of his 
licence, and a new tenant applies (also before the expiration of the 
old licence) for a transfer which is refused, and then applies for a 
new licence at the general annual licensing meeting, which is refused, 
the licensing justices cannot refuse to hear a subsequent applica- 
tion for a transfer by a second new tenant (r). 

But if a new tenant applies at the general annual licensing 
meeting for a renewal, which is refused on the merits, the same 
new tenant cannot afterwards apply for a transfer (s). So wherea 
licence-holder gives up possession to a new tenant, and then on 
behalf of and with the assent of the new tenant applies at the 
general annual licensing meeting for a renewal, which is refused 
upon the merits, a transfer cannot afterwards be granted to the 
game new tenant (t). 


79. One new tenant having applied for and failed to obtain a 
transfer, a second, third, fourth etc. new tenant may come in, each 
of whom may in turn apply (w). 


80. If a now tenant obtains a transfer before the expiration of 
the old licence, and neglects to apply for a renewal at tle ensuing 
general annual licensing meeting, he cannot again apply for a 
transfer to himself (7). Where, however, a transfer is refused, and 
an appeal to quarter sessions is dismissed, subject to the statement 
of a special case, and before the High Court decides the special case 
& new licensing year has begun, & transfer may be granted to the 
same tenant upon a second application (y). 


81. If a licensee gives up possession before his licénce expires, 
and a new tenant enters into possession, and applies, before the 
expiration of the licence, for a transfer, which is refused, and the new 
tenant being about to quit the house at the time of the next general 
annual licensing meeting does not apply for a licence, justices are 
entitled, subsequently to such general annual licensing meeting, to 
grant a transfer to another new tenant (z). 





q) Baldwin v. Dover Justices, [1892] 2 Q. Ti. 421. 

r) R. v. Upper Goldcross Justices (1889), 62 L. T. 112. 

8) It. v. West Riding of Yorkshire Justices, Ex parte Hill (1895), 69 J. P. 278. 

t) R. v. Taylor Sl L. RB. 7 Q. B. 487. 

u) Ex parte Todd (1878), 3 Q. B. D. 407, per Manistry, J., and Cocknurn, 
O.J., at p. 411; see also 2. vy. Liverpwol Justices (1883), 11 Q. LB. D. 638, C. A. 

t") R. vy. Porrell, [1891] 2 Q. B. 693, O. A. 

y) R. vy. Welby (1890), 54 J. P. 183, 

(2) Rev. Liverpool Justices (1883), 11 Q. B. D. 638,C.A. The decision in this 
case was based upon the ground that “the occupier,” namely, the tenant who 
entered into possession in June, “ being about to quit the same,” had ~* wilfully 
omitted or had neglected to apply at the general annual licensing mecting, or 
at any adjournment thereof, for a licence to continue to sell” excisable liquors; 
and in order to meet the contention that such tenant, not being a person who 
had prorously held a licence, could not apply for ‘‘a licence to continue 
to sell,” it was said that such tenant would have been entitled to apply for s 
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82. A licence to a woman continues valid although she marries 
and makes no agreement to carry on the business separately 
from her husband; and the husband may apparently obtain a 
transfer (a). 


83. If a licence has been granted upon a condition embodied in 
the licence that the licence should be given up upon the licensee 
leaving the premises, this condition does not take away jurisdiction 
to grant a transfer to another person (0). 


84. Tor the purpose of preventing repeated applications for the 
transfer or special removal of a justice’s licence, the licensing 
justices may, at the general annual licensing meeting, make 
regulations determining the time which must elapse after the hear- 
ing of one application for the transfer or special removal befure 
another such application may be made in respect of the same 
premises. ut the justices may, for good cause shown, dispense 
with the observance of these regulations in any particular 
case (Cc). 

The special provisions of the Licensing (Consolidation) Act, 1910, 
affecting the renewal of an old on-licence, apply also to the transfer 
of an old on-licence (d). 


(vi.) Provisional Grant. 


85. Any person interested in premises about to be constructed, 
or in the course of construction, for the purpose of being used as 
a house for the sale of intoxicating liquors to be consumed on the 
premises, may apply to the licensing justices and to the confirming 
authority for the provisional grant and confirmation of a licence in 
respect of those premises; and the justices and confirming authority, 
if satisfied with the plans of the house submitted to them, and that 
if the premises had been actually constructed in accordance with 
those plans they would, on application, have granted a licence in 
respect thereof, may make provisional grant and order of con- 
firmation accordingly (e). 


86. A provisional grant and order of confirmation is of no 
validity until declared to be final by an order of the licensing 
justices, made after such notice has been given as may be required 
by the justices at a general annual licensing meeting or transfer 
sessions. ‘I'he declaration must be made if the justices are satisfied 








“renewal” at the general annual licensing mecting, and might, therefore, have 
applied for ‘‘a licence to continue to sell.” It is to be noticed, however, that 
the attention of their Lordships docs not appoar to have been called to the 
fact that the case came within the enactment because the licensed person had 
removed or yielded up possession before the expiration of his licence, and that 
the applicunt in November might, therefore, apply as a new tenant under 
another provision of the same enactment. 

a) Hazell v. Middleton (1881), 45 J. P. 540. 

b) Olham Justices y. Gee (1902), 86 L. T. 389. 

c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), s. 28. 

) For these, see p. 63, post. 

e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 83 (1) 
As to the necessity of confirmation and the confirmation authority, see p. 50, 
post, 
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that the house has been completed in accordance with such plans as 
aforesaid, and are also satisfied that no objection can be made to 
the character of the holder of the provisional licence (/). 


87. If justices make a provisional grant of a licence on the 
understanding that some more suitable site will be found, but the 
order is drawn up as for the proposed site, and a confirmation of 
the provisional grant is obtained upon the same understanding, 
and the justices do not afterwards assent to any other site, it 
appears that, ifthe applicant builds on the site originally suggested, 
he may be entitled to have the provisional grant made final (g). 

Justices are bound to make the order final if the building is in 
substantial accordance with the plans (i). 


88. A provisional grant of a licence may be renewed (2). 


89. The power to make a provisional grant of a licence for the 
sale of intoxicating liquors extends only to on-licences (). 


(vii.) Provisional Order for Removal. 


90. An application may be made for a provisional order 
sanctioning the removal of a licence if the premises to which it is 
desired that the licence should be removed are about to be 
constructed or in the course of construction; but the provisional 
order sanctioning removal is of no validity until declared to be final 
by an order of the licensing justices made after such notice has 
been given as may be required by the justices at a general annual 
licensing meeting or a special licensing session. ‘The declaration 
must be made if the justices are satisfied that the house has been 
completed in accordance with the plans (/), and are also satisfied with 
the character of the holder of the provisional order sanctioning 
removal (7m). 

Sus-Sect. 3.—Duration of Licences, 


91. A justices’ licence is, unless it is previously forfeited or 
becomes void under some statutory provision, in force from the 5th 
April after the granting thereof for one year next ensuing and no 
longer, or, in the case of a licence granted for a term, until the 
expiration of the term(n): a licence granted by way of transfer or 
special removal continues in force only until the 5th April following 
the day on which it is granted (n). 


(f) Licensing (Consolidation) Act, 1910 (10 Edw.7 & 1 Geo, 5, c, 24), a. 33 (2); 
R. v. Pownall (1890), 63 L. T. 418, per Lord CoLerrpag, 0.J. 

(g) &. v. Cox (1884), 48 J. P. 440; but the case is an unsatisfactory one and 
is confused by a question of bias on the part of one of the justices, who refused 
to make the order final. 

(h) BR. v. London County Justices (1889), 24 Q. B. D. 341; 22. v. Pownall, 
8urprd. 

(i) R. v. London County Justices, supra, per Lord CoLERtDGE, C.J., at p- 345. 
a” Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24) s. 33(1), 


(!) As to the plans, eel 30, anie, 
() qaconsing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, a 24), 
8. 


(mn) I'bid., #. 41. 
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92. The licensing justices may, if they think fit, instead of 
granting a new on-licence as an annual licence, grant the licence 
for a term not exceeding seven years, and where a licence is 80 
granted for a term, any application for a re-grant of the licence 
on the expiration of the term is treated as an application for the 
grant of a new licence, not as the application for renewal, and during 
the continuance of the term the licence does not require renewal, 
and any transfer or special removal of the licence has effect, subject 
to any conditions attached thereto on the grant, for the remainder 
of the licence (0). 


93. The power to grant a new on-licence for a term includes 
power to make a provisional grant of such a licence, and such a 
grant may be for a term of seven years from the date when-such 
provisional grant is declared to be final (7). 


94. A licence granted for a term may (without prejudice to any 
other provisions as to forfeiture) be forfeited, if any condition 
imposed is not complied with, by order either of a court of summary 
jurisdiction, made on complaint (q), or, if the holder of the licence is 
convicted of any offence committed by him as such, by the court by 
whom he is convicted (1). 


Sun-Szor. 4.—Eztent of Licence: Premtses covered. 


95. If alterations or additions have been made in licensed 
premises, & question may arise as to the identity of the old and the 
new premises, and consequently whether a renewal of the licence 
can be granted. 

The identity of premises before and after additions and 
alterations seems to be a question of fact for the justices, who have 
a considerable latitude in deciding what extent and kind of altera- 
tions constitute merely accessory improvements and what substan- 
tially new premises (8). 


{) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 14 (2). 
“Qld on-licences” are described thid., Sched II., as justices’ on-licences which 
were in force on the 15th August, 1904, including (1) licences granted by way 
of renewal of a licence so in force, and (2) licences which, though nut in force 
at that dute, had been before that date provisionully grated and contirmed under 
the ae Act, 1874 (37 & 38 Vict. c. 49), 8. 22, in cases where the provisional 
Sale and order for confirmation wus subsequently declared tinnl, whether the 
cence continues to be held by the same person or has been or may be trans- 
ferred to any other person or persons. But the expression “ on-licence’’ here 
used doves not include licences for the sale of wine alone or sweets alone. 
p) &R. v. Johnstone, [1906] 1 K. B. 228, 
g) As to the general procedure by complaint, see title MaGisTRATES. 
(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
e. 14 (4 


(s) See A. v. Smith (1866), 15 L. T. 178; Mahon v. Gaskell (1878), 42 J. P. 
582; 2. v. Rafles (1876), 1 Q. B. D. 207; 2. v. Pownall (1890), 63 L. T. 418; 
Baliam vy. Wiltshire, R. v. Hampshire Justices (1879), 44 J. P. 72; BR. v. Sheffield 
Justices (1899), 63 J. P. 595, C. A.; see also judgments of LawRaNce and 
Cottins, JJ., in &. v. Bradford Justices (1896), 74 L. T. 287; but compare 
oe y one Deer v. Cheshére (Wirral Division) Licensing Justices (1895), 64 L. J. 
MC. . 
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Justices may insert into a renewal a clause prescribing the 
netes and bounds of the licensed premises (é). 

If licensed premises have been altered, the justices must, upon 
application for the renewal of the licence, decide whether the 
premises, a8 altered, are or are not still the same premises as 
before, and must not grant o licence in such a form that the person 
to whom the grant is made is unable to tell whether his renewal 
has been granted or refused (a). 


Sun-Sectr. 5.—Structure of Licensed Premises. 
(i.) Consent to Alterations. 


96. No alteration in any licensed premises in respect of which 
@ justices’ on-licence is in force, which gives increased facilities for 
drinking, or conceals from observation any part of the premises 
used for drinking, or which affects the communication between the 
part of the premises where liquor is sold and any other part of the 
premises, or any street or other public way, must be made without 
the consent of the licensing justices either at the general annual 
licensing meeting or at transfer sessions ()). The licensing justices 
may, before giving their consent, require plans of the proposed 
alterations to be deposited with their clerk at such time as they may 
determine(c). If any such alteration is made, save under the order 
of some lawful authority, without such consent, a court of summary 
jurisdiction, on complaint, may by order declare the licence to be 
forfeited, or direct that, within o time fixed by the order, the 
premises shall be restored to their original condition (d). 


(ii.) Alteration ordered by Justices upon Renewal. 


97. On any application for the renewal of a justices’ on-licence, 
the licensing justices may require a plan of the premises to be 
produced before them, and to be deposited with their clerk, and on 
renewing any such licence they may, by order, direct that, within 
a time fixed by the order, such alterations as they think reasonably 
necessary to secure the proper conduct of the business shall be 
made in that part of the premises where intoxicating liquor is sold 
or consumed (e). If any such order for structural alteration is 
made and complied with, no further requisition for the structural 
alteration of the premises can be made within the next five 
years(f). If the licensed person makes default in complying with 
any such order, he is liable, on summary conviction, to a fine 


(2) Stringer v. Huddersfield Justices (1875), 33 I. T. 568. Whether after such 
metes and bounds have been prescribed any addition is necessarily excluded 
from the effect of the licence seems gta oe Judgments of QuaIN and 

MELLOR, JJ., as reported in 8. 0. 40 J. P. 2 
J 5} R. v. Bradf ord Justices (1896), 74 L. t “381, 
b as “ Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. "24, 


id., 8. 71 (2). 
‘Tha, a ©). 
¢) Tdid., 8. 72 (1). 
f) Ibid., a. “12 (8) 
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_ not exceeding 20s. for every day during which the default 


continues (9). 


98. The alterations which may be ordered under this power 
re confined to structural alterations, and the provision does not 
uthorise the justices to order the licensee to conduct his business 
in a particular way, such as that a particular door should not be 
used for trade purposes (h). 

If, however, the alterations ordered are structural the power to 
order such alterations is not confined to parts of the premises 
where liquor is actually sold or consumed (:). 


99. Justices have no power to make an order for alterations 
upon an application for the transfer of a licence (k). 


Sus-Szor. 6.— What Justices can grant Licences. 
(i.) In Counttes. 


100. In counties, as respects a licensing district being a petty 
sessional division of a county, the licensing justices are the justices 
acting in and for the petty sessional division (/). 


(ii.) In Buroughs, 


101. In a borough which is a licensing district (m) the licensing 
ase are (1) in a county borough, for all purposes, the borough 
icensing committee (m); (2) ina borough not being a county borough, 
and having at the time appointed (0) for the appointment of the 
borough licensing committee ten or more justices (whether disquali- 
fied from acting under the Licensing (Consolidation) Act, 1910 (p), 
or not), the borough licensing committee, so far as respects the 
grant of new licences and ordinary removals, and, for other 
purposes, the borough justices; in a borough, not being a county 
orough, and not having ten justices acting at the same time, for 
all purposes, the borough justices (q). 


(g) Licensing (Consolidation) Act, 1#10 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 72 (4). 
As to the enforcement of orders made by courts of summary jurisdiction, see 
title MAGISTRATES. 

h) Smith v. Portsmouth Justices, ge 2 K. B. 229, ©. A. 

ti Bushell vy. Hammond, (1904] 2 K. B, 563, C. A. Structural alterations, 
including the rearrangement of the bar, ordered by the licensing justices upon 
renewal of the licence, are improvements within the meaning of the Settled 
Land Act, 1882 (45 & 46 Vict. c. 38), 8. 21, as extended by the Settled Land 
Act, 1890 (53 & 54 Vict. c. 69), s. 18, on which capital moneys may be expended 
with the sanction of the court (Re Gurney’s Marriage Settlement, Sullivan vy. 
Gurney, [1907] 2 Ch, 496). 

k\) R. v. Merioneth Justices, Ex parte Kisbey (1908), 99 L. T. 89. 

t) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 


(2)(), ce 
(rn) tis, in a borough having a separate commission of the peace (1bid., 
@. 4 . 
(n) For this purpote the City of London is deemed a county borough 
(Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), a. 2 (4)). 
0) See the text, infra. 
p) 10 Edw. 7 & 1 Geo. 5, 0. 24. 
) Ibid., «, 2(8) (a). As to justices of the peace generally, see title 
Sf qxgrp -T=4, 
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102. The borough licensing committee must be appointed by 
the borough justices during the last fortnight in January in every 
year. It must consist of such number of borough justices as the 
appointing justices determine, not being less than seven in a county 
borough, and not being less than three nor more than seven in any 
other borough. The quorum is three. Members of the retiring 
committee may be reappointed, and retiring members may continue 
to act until their successors are appointed (7). 


108. Beyond the limits of the jurisdiction of the metropolitan 
police courts a metropolitan police or stipendiary magistrate may 
act as one of the justices empowered to grant or confirm licences 
so far as regards any licensing district wholly or partly within his 
jurisdiction (s). 


104. The justices of the county have not any authority as 
licensing justices in any of the principal Cinque Ports (¢), or 
in the two ancient towns (wu). In those ports and towns the 
justices of the port or town are the licensing justices, and the 
corporate and non-corporate members and liberties of any of those 
ports or towns, not being within the limits of a borough having a 
separate commission of the peace, are treated as part of the port 
or town (v). 

The justices of the five boroughs of Hastings, Sandwich, 
Dover, Hythe, and Rye have all the jurisdiction, powers, and 
authorities of justices for a county relating to the granting of 
licences or authorities to persons to keep inns, alehouses or 
victualling houses or to sell excisable liquors by retail within any 
of the corporate or non-corporate members or liberties of the five 
boroughs respectively, not being within the limits of a borough 
having & separate commission of the peace (w). 


Sus-Sect. 7.—Procedure of Licensing Justices, 


105. Any power or duty of licensing justices or justices acting 
in or for a borough, including a county borough, whether those 
justices are described as the whole body of justices or otherwise, 
may be exercised or performed by a majority of justices present at 
a meeting assembled for the purpose (a). 


8) Licensing Act, 1872 (35 & 56 Vict. c. 94), . 39. 

t) Hastings, Sandwich, Dover, Hythe, and Romney; and see title Courts, 
Vol. IX., Pp. 127—129. 

") Winchelsea and Rye. 

(v) Licensing (Consolidation) Act, 1910 {10 Edw. 7 & 1 Geo. 5, c. 24), 8. 2 (5)3 
and compare the Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), 8. 24, which 
deals with offences. 

(w) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), 8. 248(1), (4). Other 
enactments relating to the Cinque Ports are :—Cinque Ports Act, 1811 (51 Geo. 3, 
c. 36); Cinque Ports Act, 1855 (18 & 19 Vict. o.48) ; Municipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), s. 256; Municipal Corporations Act, 1883 (46 & 47 
Vict. ©. 18), a8. 18, 14; Statute Law Revision Act, 1883 (46 & 47 Vict. o 39), 
Sched. ; Local Government Act, 1888 (51 & 52 Vict. 0. 41), 8. 48 (4). 

ee (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, © 24), 
a. 


) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 3. 
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The majority of the justices who are present, that is, who hear 
and consider the case, not the majority of those who vote in the 
decision, determine the question. Hence the whole number of 
justices present must be counted in order to see if there is a 
majority in favour of the application being granted (0). 

If the justices are equally divided, they may apparently adjourn 
the hearing to another day, when other justices may be present (c), 
but the chairman has no casting vote (d). If there is not 
@ majority in favour of the application, then the application is 
deemed to be refused (e). But if, after a vote of the justices 
present has been taken, it appears that they are equally divided, 
but a majority accepts a decision in accordance with the view 
of the chairman, such o decision is valid, and the High Court will 
not interfere (/). 


106. Every licence must be signed by the majority of the 
justices who are present when the licence is granted, or sealed 
or stamped with an official seal or stamp, in such form as the 
licensing justices may direct, affixed under their authority, and 
verified in each case by the signature of their clerk. Any seal 
or stamp purporting to be so affixed and verified must be received 
in evidence without further proof (9). 


107. On any application for the grant (either as a new licence 
or by way of renewal, or transfer), or removal of a justices’ licence, 
the licensing justices must have regard to any entries in the register 
of licences relating either to the person by whom, or to the premises 
in respect of which, the licence is to be held (hk). 

All evidence must be given in open court (i). 

All evidence upon an application by a licence-holder for the 
renewal of his licence must be taken on oath (k), even if the 
objection to the renewal is started by one of the justices them- 
selves (1). 

It is not clear whether justices must act only upon the sworn 


(b) Gartun vy. Southampton Licensing Justices (18983), 9 T. I. R. 430, per 
curiam. 

(c) See Bodmin vy. Warligen (1748), 2 Bott’s Poor Law, by Const (6th ed. by 
Pratt), 756 ; 22. v. Belton (1848), 11 Q. 3, 379; compare Bagg vy. Colquhoun, 
[1904] 1K. B. 554. 

(d) KR. v. Rogers (1892), 56 J. P. 183; and see #. vy. Fladbury (Inhabitants) (1839), 
10 Ad. & El, 706. 

e) Garton v. Southampton Licensing Justices, supra. 
SJ) &. v. Rogers, supra. 
) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 48 
(1), (2). As to forgery of licence, see p. 129, post. 
h) Licensing (Consolidation) Act, 1910 An Idw. 7 & 1 Geo. 5, c. 24), 8. 52. 
t) R. v. Redditch Justices (1885), 2 T. L. BR. 193; and see 2. v. Newcastle- 
upon-Tyne Licensing Justices (1887), 3 T. L. R. 351, C. A., per Lord EsHer, MLR. 

(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
a. 16(6); Rv. Eules, Eales v. Philpotts (1880), 42 L. T. 735; awl see R, v 
Newcastle-upon-Tyne Licensing Justices, supra, per Lord Esuer, M.R., who 
seems also to have said that all evidence taken at special sessions must be upon 
oath, a the parties must have an opportunity of questioning the witnesses 


upon oa 
(2) Gascoyne v. Risley (1885), 36 W. B. 605. 
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evidence and not upon their own local knowledge(m). But pro- 
ceedings upon an application for renewal will not be invalidated 
if the justices have become acquainted with the general circum- 
stances of the case, and use that information to bring to the minds 
of persons before them the points they have to deal with (n). 
Facts may, however, be admitted (0). 

Upon an application for a new licence justices may decline to 
hear evidence in opposition to the grant of such licence if the 
Witness refuses to give it upon oath (p). 


108. Upon an application for the renewal, or the transfer, of 
a licence, if objection is taken to the renewal or transfer upon 
certain grounds(q), the question for the justices to consider is not 
whether they will grant or refuse the application, but whether they 
will grant it or refer it for the consideration of the compensation 
authority (r). They cannot refer an application without some 
evidence(s) in support of the objection to the renewal of the 
particular licence in question (a). But if such evidence is given, as, 
for example, that the house is one which it is undesirable to licence 
in the public interest, that the public will suffer no inconvenience 
if it be closed, or that owing to its situation the police are 
unable to exercise proper supervision over if, or that it is & small 
house with a diminishing business, the justices can refer the 
question of the renewal of its licence to the compensation 
authority (b). 


109. Where the licensing justices refer the question of the 
renewal or transfer of a licence to the compensation authority (c), 
those justices must grant the renewal or transfer of the licence in 
accordance with the terms of the application, but must inseré in 
the licence or transfer a statement as to such renewal or transfer of 
the licence being provisional (d). 


110. In the case of an application for the transfer of a justices’ 
licence the person, if any, holding the licence, and the person to 
whom it is pruposed that the licence shall be transferred, must 


(m) &. v. Howard, [1902] 2 K. B. 363, 0. A., the Court of Appeal not deciding 
the question, although the Divisional Oourt (see S. O. (1902), 18 T. L. B. 614) 
had done so. 

n) R. v. Howard, [1902] 2 K. B. 363, OC. A. 

0) See R. v. Kent Justices (1877), 41 J. P. 263. 

p) R. v. Sharman, Ex parte Denton, [1898] 1 Q, B. 578. 

q) For these, see p. 43, post. 

r) As to the compensation authority, see p. 68, post. 

8) Which must be on oath if the licence-holder is applying for the renewal 
of ae (Licensing (Consolidation) Act, 1910 (10 dw. 7 & 1 Geo. 4, c. 24), 
8. : 

(a) R. v. Tolhurst, Ex parte Farrell, R. v. Cox, Ex parte West, Hae 2K. B. 
478; Laven v. Southampton Justices, [1904] 1 K. B. 430 (decided when licensing 
justices had power to refuse a renewal on the ground of non-requirement). 

(b) See R. v. Drinkwater, Ex parte Conway (1905), 22 T. L. R.12,0.A.; R.v. 
Johnson, Ex ve Whitmore (1906), 71 J. P. 59. 

(c) ae oensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
8. : 

(d) Licensing Rules, 1904, rr. 41, 44 (Statutory Rules and Orders, 1904, 
pp. 266, 274). 
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attend the transfer sessions at which the application is heard; and 
the agreement or otlier assurance, if any, under which the licence 
is to be transferred and held, must be produced to the licensing 
justices (e). But the licensing justices may, for good cause shown, 
dispense with the attendance of either or both of such persons (¢). 

The licensing justices, on such an application, may in their 
discretion adjourn the consideration thereof (e). 


111. For the purpose of compelling the attendance of any person 
or any witness, the licensing justices have all the powers of a court 
of summary jurisdiction (/f). 

Licensing justices may compel the attendance of witnesses within 
the jurisdiction by subpena issued out of the Crown office, and 
the King’s Bench Division will grant an attachment if the subpaena 
is disobeyed, and apparently, if any difficulty arises from the wit- 
nesses being out of the jurisdiction, the court will supply the 
defect (9). 


112. No power is given by statute to the justices to make any 
order as to costs upon an application for a licence. 


Sus-Secr. 8.—Fees in reapect of Licences. 


113. The applicant must pay to the clerk of the licensing 
justices (1) for matters to be done by the clerk on the grant of a 
new justices’ licence, or on the removal or transfer of a justices’ 
licence, or on the renewal of a justices’ spirit on-licence, 6s. 6d. ; 
on the renewal of any other justices’ licence, 4s.; (2) for the service 
of notices, 1s. 

If the clerk demands or receives from any person in respect of 
these matters any greater fee or anything of greater value than 
the sums authorised, being in the whole 7s. Gd. or 58., as the case 
may be, he is liable in respect of each offence to a fine not exceed- 
ing £6 (h). 

No additional fee can be claimed even though it has been paid 
under a local practice for many years(i), and the clerk is not 
entitled to receive a fee for the administration of the oath to a 
witness called to give evidence in opposition to the grant of a 
justices’ licence (k). 





(e) Licensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Geo. 6, c. 24), 8, 25(1). 
As to the absence of applicant when caused by sickness or infirmity, eee p. 42, 


post. 
( it Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


s.25(2). Asto courts of summary jurisdiction generally, seo title MAGISTRATES, 
(9) BR v. 2 ee St. Lawrence (Inhabitants) (1841), 11 Ad. & El. 616, per Lord 
Denman, O.d., at p. 627; BR. v. Greenaway (1845), 7 Q. B. 126; and see titles 
OonTEMPT oF CourT, ATTACHMENT AND CommiTraL, Vol. VIL, p. 303; 
Evmence, Vol. XIIL,, Pp. 577, 590. 
h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, ¢. 24), 8. 43. 
§) Morgan v. Palmer (1824), 2 B. & O. 729. 
k) Whittuck vy. Withy, [1907] 2 K. B. 526. 
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Part IV.—Application for Licences. 


Szor. 1.—Excise Licences. 


114. All persons who have taken out any excise licence for 
brewing of beer, or distilling or making of low wines or spirits, 
or for selling beer, cider, or perry by retail to be consumed on 
the premises, or for selling spirits or foreign wine, or sweets 
or made wines, or mead or metheglin, by retail, and who intend 
to continue the trade for which such licence was granted beyond 
its time of expiration, must give notice in writing, at least twenty- 
one days before the expiration of the current licence, of their 
intention to continue the business for which it was before granted, 
to the persons authorised to grant licences for the district or place 
at which such business is carried on; and in cases where the 
excise licence is so renewed and such notice has been given, the 
new licence bears date from the day of the expiration of the 
current licences; but in case where such notice has not been given, 
and in all other cases than as aforesaid, the licence bears date 
from the day of the application therefor, even though delivered at 
any day subsequent to the date of the application ((). 


Secr. 2.—Justices’ Licences. 
Sun-Secr. 1.—Notice of Application. 
(i.) At Annual Meeting. 


115. A person applying for a new justices’ licence must 
advertise notice of his application in some paper circulating in 
the place in which the premises to which the notice relates are 
situated, on some day not more than four and not less than two 
weeks before the application is made, and on such day or days 
if any as may be from time to time fixed by licensing 
justices (m); and within twenty-eight days before the application 
is made must cause notice of his application to be affixed and 
maintained between the hours of 10 a.m. and 5 p.m. of two con- 
secutive Sundays on the door of such premises, and on the door of 
the church or chapel of the. parish or place in which the 
premises are situated, or if there 1s no such church or chapel, 
on some other public or conspicuous place within the parish or 
place(n); and must, not less than twenty-one days before the appli- 
cation is made, give notice in writing of his intention to apply 
for the licence to one of the overseers of the parish in which 
the premises to which the notice relates are situated, to the super- 
intendent of police of the district, and to the clerk of the licensing 
justices (0). 





(1) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 16. 

ireland (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o, 24), 
£. a). 

, Ped. ws. 15(1) (b). 

i. I bid., s. 16 iY ei 
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The notices must set forth the name and address of the appli- 
cant, a description of the licence or licences for which he intends to 
apply, and a description of the situation of the premises in respect 
of which the application is to be made (p). 

If the evidence produced of the proper posting of the necessary 
notices of application upon the church and shop door does not 
satisfy the justices that the statutory provisions have been complied 
with, the High Court will not interfere (q). 

The time for which notices are calculated is the date of the 
general annual licensing meeting or of any adjournment at which 
the application is actually made(7r); and in counting the days for 
notice, the day of notice and the day of meeting must be excluded (a). 


116. If the application is for a new justices’ on-licence the 
applicant must also, not less than twenty-one days before the 
application is made, deposit with the clerk of the licensing justices 
a plan of the premises in respect of which the application is to 
be made (¢). 


117. An applicant for a licence, whose application at the 
general annual licensing meeting has been heard on the merits 
and refused, cannot make a second application at an adjourned 
meeting in the same circumstances, even though he is prepared 
with additional evidence (vw). But a second application can be 
made by a new applicant (v), or by the same applicant if the 
circumstances are different (tc). 

If notices are given of applications for two different kinds 
of licence, and at the general annual licensing meeting only one 
licence is dealt with, the applicant can apply at an adjourned 
meeting for the other licence (a). 

If notices given for the general annual licensing meeting prove 
defective, new notices may be given for an adjourned meeting ()). 


118. The notices to an overseer and to the superintendent of 
police may be served personally or, if sent by post, by registered 
letter. The other notices before mentioned (c) may be served 
personally or sent by post (d). 


(p) Licensing (Consolidation) Act, 1910 (10 Edw, 7 & 1 Geo. 5, c. 24), 8. 15 (2). 

q) R. v. Hayhurst, Fx parte Marhin (1897), 61 J. P. 88. 

r) Drake's Case (1869), L. BR. 5 Q. B. 33; BR. v. Pownall, [1893] 2 Q. B. 158. 

a) R. v. Shropshire Justices (1838), 8 Ad. & E1173; R.v. Aberdare Cunul Co. 
(1850), 14 Q. B. 854, 868; Young v. Higgon (1840),6 M. & W. 49; Chambers v. 
Smith (1843), 12 M. & W. 2; Norton y. Salisbury Lo Clerk) (1846), 4 0. B. 
$2; Re Ratiway Sleepers Supply Co. (1885), 29 Ch. D. 201; Mercantile [nw stment 
i cea Trust Co. y. International Company of Mexico (1891), [1893] 1 Ch. 

»n., 0. A. 

(¢ “ae (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c 24), 
s. 5 6 

” ta parte Rushworth (1869), 23 L. T. 120. 

v) Drake's Case, supra. 

w) Ex parte Maughan (1875), 1 Q. B. D. 49. 

a) R. v. Armstrong, Ex purte Duffy (1896), 65 Lu. J. (M. 0.) 35. 

b) Rt. v. Caulfield (1882), 46 J. P. 736. 

C See p. 39, ante. 

) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 

08 (1). Subject to any express provision, all notices or documenta required 
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The proper place for leaving notice for a superintendent of police, 
if he is not served personally, is his actual residence or business 
office, and service merely at one of the police stations in his division 
where he occasionally calls is not sufficient (e). 

Where a petty sessional division includes a borough, and the 
borough has a chief constable of its own, while there is another 
superintendent of police for the rest of the division, notice is 
rightly served on the chief constable of the borough, when the 
premises, in respect of which the notice is given, are within the 
borough (f). 

Strict verbal accuracy in notices should not be insisted on by the 
justices if the meaning is reasonably clear(g); nor will a clerical 
error in @& notice deprive the justices of jurisdiction to hear and 
grant the application, if it has not misled the recipient (i). Even 
though a notice is ambiguous, if it is not necessarily bad, the 
justices must hear the application (2). 

The description of the situation of the house or shop required in 
the notice is only such a description of its situation as suffices to 
identify it (k). 

If premises are not completed and the door has not been put in, 
the aflixing of the notice of application to floorboards in the doorway 
is sufficient (/). 
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119. A provisional grant and confirmation of a licence is subject Provisional 


to the same conditions as to the giving of notices and generally as 
to procedure as those to which the grant would be subject if not 
provisional, except that where a notice is required to be put up on 
a door of a house the notice may be puf up in a conspicuous 
position on any part of the premises (7). 


120. Notice of an application for an ordinary removal of a 
justices’ licence must be given in the same manner as notice of an 
application for a new licence (7), and a copy of the notice must be 
personally served upon, or sent by registered letter to, any regis- 
tered owner of the premises from which the licence is to be 
removed, and to the holder of the licence, unless he is also the 
applicant (0). 


by that Act to be given, served, or sent may be served personally or sent by 
post (Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 108 (1)). 

e) R.v. Riley (1489), 53 J. P. 452. 

f) RB. v. Birley (1891), 553. P. 88. 

g) Rov. Over Duriven Justices, Ex parte Slater (1878), 39 L. T. 444, snub nom. 
R.v. Blackburn Hundred Justices, 42 J.P. 775; 2B. vy. Over Darwen Justees, Ex 
parte Gibson (1878), 39 L. T. 445. 

h) Ex parte Clayton (1899), 63 J. P. 788. 
i) RB. v. Lyon (1898), 14 T. L. B. 387, C. A. 
k) B. v. Penkridge Justices (1892), 61 L. J. (M..0.) 182. 
l) &. v. Sharpe, Ha parte Ellis (1898), 42 Sol. Jo. 572. As tu notice for pro- 
visional licence, see infra, and p. 48, post. 

(m) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 33 (3); and see R. v. Sharpe, Hx parte Eitis (1898), 42 Sol. Jo. 572. 

{n) ene (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. &, c 24), 
8. 


(0) Fbid., a6. 26 (4), 108 (1). 
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An application for a provisional ordinary removal of a licence is 
subject to the same conditions as to the giving of notices as an 
application for the provisional grant of a new licence (p). 


121. Where an application is made for the grant of a justices’ 
licence by way of renewal only, no notice of application is requisite (q), 


(ii.) At Transfer Sessions. 


122. The applicant for a transfer of a justices’ licence must, 
fourteen days prior to one of the transfer sessions, or to a general 
annual licensing meeting (7), serve a notice of his intention to make 
the application upon one of the overseers of the parish in which 
the premises in respect of which his application is to be made are 
situated, and upon the superintendent of police of the district. 
The notice must be signed by the applicant or by his authorised 
agent, and must set forth the name of the person to whom itis pro- 
posed the licence shall be transferred, together with the place of his 
residence and his trade or calling during the six months preceding 
the time of serving such notice (8). 

In the case of an application for a special removal the notice must, 
instead of setting forth the description of the person to whom the 
licence is to be transferred, set forth descriptions of the premises 
from which and to which it is proposed to remove the licence, and 
the person making the application must, in addition to giving 
notice in the manner required with respect to a transfer, cause to 
be fixed on some Sunday within six weeks next before the transfer 
sessions or general annual licensing meeting, at some time between 
the hours of 10 a.m. and 4 p.m., a notice of the application on the 
door of the premises to which it is proposed to remove the licence, 
and on the door of the church or chapel of the parish or place in 
which the premises are situated, and where there is no such church 
or chapel, on some other public and conspicuous place within the 
parish or place (¢). 


123. If an applicant for a justices’ licence, including a renewal 
or transfer or removal, is hindered by sickness or infirmity, or any 
other reasonable cause, from attending in person at any general 
annual licensing meeting, or adjournment thereof, or any transfer 
sessions at which his personal attendance is required, the licensing 
justices, if satisfied (by evidence on oath, if they think it necessary) 
that the applicant is hindered from attending, by good and sufficient 
cause, may grant the licence or authorise the removal of the licence, 
notwithstanding that the applicant is not present, and deliver any 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 88 (4). 

(q) See R. v. Gepp (1482), 46 J. P. 761. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 22(1). For the definitions of “ transfer sessions" and ‘‘ general annual 
licensing meeting,” see pp. 21 ¢ seq., ante, 

(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo, 5, c. 24), 6. 25 (3) ; 
R. v. Bath Justices, Ea parte Sptersand Pond, Ltd. 1908), 99 L, T. 54. 

(¢) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 
ee, 22 (1), 27; see IR. v. Nicholson, Liem) 2 Q. B. 455, 0. A.; BR v. 
Licensing Justices, Ex parte Spiera and Pond, Lid, (1908), 72 J. P. 356. 
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licence, order, or authority required to any person authorised by 
the applicant to receive it (a). 


Sus-Sxor. 2.—Notice of Opposition. 
(i.) At Annual Licensing Meeting or Adjournment. 


124. In the case of any application, except an application by the 
holder of a justices’ licence for the renewal of his licence, any 
member of the public may appear before the licensing justices and 
oppose the application (J). 

In the case of a new licence, any person who has appeared before 
the licensing justices and opposed the grant, and no other person, 
may appear and oppose the confirmation of the grant by the confirm- 
ing authority (c); but no notice of opposition before either the 
licensing justices or the confirming authority is required (d). 

If, however, upon an application for a provisional licence the 
justices really make up their minds to grant the licence, but indicate 
that they will take time to consider the plans and the proper amount 
to be paid in respect of monopoly value, they may at an adjourned 
meeting refuse to reopen the whole question and to hear objections 
to the grunt of the licence by persons who appear to oppose the 
application for the first time at such adjourned meeting (e). 


125. Where the holder of a justices’ licence applies for the 
renewal of his licence the licensing justices cannot entertain any 
objection to, nor tuke any evidence with respect to, the renewal 
thereof, unless written notice of an intention to oppose such renewal, 
stating in general terms the grounds on which it is opposed, has 
been served on such holder not less than seven days before the 
commencement of the general annual licensing meeting (/), or any 
adjournment thereof at which the application is madé (g), even 
if given after the commencement of the general annual licensing 
meeting (i). 

If a mandamus is issued to justices to rehear and determine such 
an application for the renewal of a licence, a new notice of opposition 


(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
1] 


s. il. 
(b) See Boulter v. Kent Justices, [1897] A. C. 556, per Lord HERSCHELL, at 
. 569. If the chief constable in a borough oT a licence, even though he 
oes so at the direction of the borough council or watch committee, he cannot 
get his expenses allowed out of the borough fund, at any rate when there is no 
surplus (7'ynemouth Corporation vy. A.-G., [1899] A. O. 293; and gee p. 85, Hi 
() Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 13 (2). It is just possible that this restriction also applies to an application 
for the confirmation of an ordinary removal (see tbid., s. 26). As to the 
confirming authority, see p. 50, post. 
d) R.v. Bird, Ex parte Needes, [1898] 2 Q. B. 340. 
e) Ex parte Fearn and Boucher (1905), 69 J. P. 177, 0, A. 
Y ) Licensing (Consolidation) Act, 1910 (10 Baw. 7 & 1 Geo. 6,0. 24), 
s. 16 (3). 

) See 2. v. Howard (1889), 23 Q. B. D. 502; 2. v. Anglesey Justices, [1892] 
1Q. B. 850; 2. v. Altrincham, Cheshire, Justices (1894), 11 T. L. B.3; 2. v. 
Anglesea Justices (1895), 65 L, J. (M. 0.) 12. 

(h) R. v. Armstrony, Ex parte Duffy (1896), 65 L. J. (Mm ) 35, per 
Hawkins, J, 
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may be given before such rehearing, and the justices have the 
same powers as if the case were being heard for the first time (4). 


126. Justices have no right, without an adjournment, to consider 
an objection not raised by the notice of opposition (i). 

If a notice of opposition states that the applicant has been convicted 
of an offence, this is a notice of objection to his character (J). If it 
states that the house is disorderly, evidence of convictions against 
previous tenants of the house for offences under the Licensing Acts 
is admissible (m). 


127. A person who has obtained a temporary authority from 
justices at petty sessions to sell any intoxicating liquor (n), applying 
for a licence at the general annual licensing meeting, is not a 
licensed person applying for the renewal of his licence, and is not 
entitled to any notice of opposition (0). 


128. ‘I'he time to which the notice of opposition is calculated is 
the date at which the application is made (p). 


129. Notice of opposition may be served personally or sent by 
post (q). Personal service is not necessary, and it is a question of 
fact for the justices in each case whether the notice came in time 
to the hands of the applicant (7). 

As due service of notice of opposition is a condition precedent 
to giving the justices jurisdiction to hear an objection to a renewal 
of this kind, the objector must first prove his notice if called 
upon to do so (8). 


180. The licensing justices may, even though no notice of 
opposition has been given, adjourn, under their common law powers, 
the consideration of an application for the renewal of a licence, and, 
if a proper notice of opposition is served seven days before the day 
on which the adjourned application is heard, may then entertain 
objections raised by such notice (t). But justices cannot adjourn 
the hearing of an application until a date subsequent to the end of 
the statutory period during which the adjourned meetings can be 


(4) 2. v. Howard (1889), 23 Q. B. D. 502. 
(k) Whiffen ¢. Malling, [1892] 1 Q. B. 362, C. A., per Lord Esrzr, M.R., 
at p. 368, and per LoPEs, L.J., at p. 309. 
R. v. Lancaster Justices is91}, 7T. L. B. 428, C. A., affirming on this point 
the decision of the Divisional Court, reported sub nom. Re O’ Brien, uv. Lancashire 
Justices (1891), 64 L. T. 562; 2. v. Birmingham Jusfices (1876), 40 J. P. 132, 0. A. 
m) R. v. Miskin Higher Justices, Ses 1 Q, B. 278. 
n) See Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 88; and pp. 47 et seg., post. 
0) Price vy. James, [1892] 2 Q. B, 428, C. A.; 2. v. Pirehill North Justices 
(1886), 2 T. L. RB. 387, O. A. 
(p) BR. v. Anglesey Justices, [1892] 1 Q. B. 850; R. v. Altrincham, Cheshire, 
Justices (1894), 11 T. L. BR. 3; B. v. Anglesea Justices (1895), 65 L. J. (M. 0.) 12; 
R. v. Armstrong, Ex parte Duffy (1896), 65 L. J. (m. 0.) 35; and compare p. 40, 


ante. 

(9) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o, 24), 
s. 108 {). As to service of notice, see also p. 40, ante 

r) Hz parte Portingell, [1492] 1 Q. B. 15. 0. A, 

8) Gascoyne v. Risley (1888), 36 W. R. 605. 

(t) B. v. Anglesea Justices, supra, 


Part I1V.—Arpuication For LICENCES. 


held if notice of opposition has been duly given (a). If they do so 
adjourn, a mandamus will be granted (a). 

The licensing justices may also, on an objection (b) being made, 
notwithstanding that no notice has been given of intention to oppose 
the renewal, adjourn the consideration of the renewal toa future day 
fixed by them (whether more or less than one month after the 
general annual licensing meeting) and require (for some special 
cause personal to the applicant (c) ) the attendance of the holder of 
the licence on that day, when the case will be heard and the objection 
considered as if the prescribed notice had been given ((). 


131. An objection need not be upon oath (e), and need not state 
the ground of objection (f). But the objection must be taken in open 
court (9), even if the justices themselves be the objectors (h). It 
is not sufficient to object to the renewal before the justices in their 
private room (1). 


132. Any one of the justices may make an objection himself, 
on which the justices may adjourn the hearing of the applica- 
tion (t); and the mere fact that a justice has taken the objection 
will not disqualify him from sitting to hear the case when it comes 
up for decision (h). 

If one of the justices raises an objection to the grant to an 
applicant for a renewal of his licence the justices cannot decide the 
ease without adjournment (/), at any rate unless the applicant 
waives his right to an adjournment (m). 


133. If the justices, on an objection being made, adjourn the 
hearing to a future day, they must give the licence-holder notice 


a) Webler y. Birkenhead Justtcrs (1897), 61 J. VP. 664. 

b) The reading of a report of the head constablo, which contains the passage 
“‘T respectfully ask that the renowal of [a certain beerhouse] may be withheld 
until the adjourned meeting ” is an objection within the meaning of the section 
(Hawhins vy. Bridgwater J nstices, [1900] 2 Q. B. 382). 

(c) Licensing (Consolidation) Act, 1910 (10 Mdw., 7 & 1 Geo. 5, oc. 24), 
s.16(2). ‘ Cuuse personal to himself" does not mean some personal misconduct. 
“ Personal” means © individual,” as distinguished from the cluss to which he 
belongs (Sharp v. Wakefield, 1891} A.C. 173, per Lord BraMWELL, at p. 184). 
The cause is to be a cause for requiring the individual to be present, and the 
fact that objection was takou to the renewal of his licence would be such a cause 
(Sharp v. Wakefield. supra, per Lord WERSCHELL, at pp. 186, 187). 

(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7& 1 Geo. 5, c. 24), 
. 16 (4 


(ec) &. v. Redditch Justices (1885), 2 T. L. R. 193. As to the hearing of 
objections, notwithstanding the ubsence of notice of intention to oppose renewal, 
see p. 44, ante. 

J) Dakin v. Parker, [1894] 2 Q. B. 556, C. A. 

) BR. v. Kingston Justices, kx parte Davey (1902), 86 T.. T. 589. 

(2) R.v. Anglesea Justices (1895), 65 L. J. (uM. 0.) 12; 2. v. déoward, [1902] 2 
K. B. 363, 0. A. 

(i) Rov. Merthyr Tydvtl Justices (1885), 14 Q. B. D. 584; 2. v. Bartlett (1885), 
49 7, P. 772. 


(k) R.v. Howard, supra. See R. v. Farquhar (1874), L. BR. 9 Q. B. 258; 2. v. 
Eales, Eales v. Philpotts (1880), 42 L, T. 785; &. v. Merthyr Tydvil Justices, 
supra, per Smitn, J., at p.587 ; Baater v. Leche (1898), 79 L, T. 138; but compare 
R. v. Anglesea Justwes, supra. 

i Gascoyne v. Risley (1888), 36 W. RB. 605. . 

m) Ruddick vy. Liverpool Justices (1876), 42 J. P. 406, per HANNEN, J. 
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to attend on that day. If the notice to attend does not purport 
to be given on behalf of the justices it is not a good notice, but 
the applicant may waive this point by attending and taking part 
in the proceedings on that day(n). The notice to attend may be 
given by the clerk to the justices or by the superintendent of police, 
but in either case must state that it is given by the direction of the 
justices sitting at the general annual licensing meeting, giving the 
date (0). If, however, an objector sends another notice to the 
applicant setting forth his grounds of objection more than seven 
duys before the adjourned meeting, such notice of objection need 
not state that it is given by the direction of the justices ( p). 


184. Neither justices nor objector need, after a statutory 
adjournment on objection being made, send the licence-holder 
notice of the grounds of objection (q); but if the latter has been 
prejudiced hy the absence of notice of the grounds of objection he 
may probably be entitled to a further adjournment (7); or if there 
has been no time for an adjournment within the statutory period 
of holding adjournments of the general annual licensing meeting (s), 
the justices may refuse to hear the objection (¢). 

It the objector gives a notice which sets forth the grounds of 
objection, he will be confined to the grounds set forth (wu); at any 
rate unless a further adjournment is obtained. 

When the application is determined on the day to which it is 
thus adjourned, the justices must give the applicant an opportunity 
of answering any evidence which may be brought against him (v). 


135. Where a renewal is applied for by a person other than 
the licence- holder (a), no notice of opposition need be given (b). 


186. Licensing justices cannot, in case of an applicant applying 
for the renewal of his licence, consider the question of reference to 
the compensation authority unless notice of opposition has been 
duly served or the justices have duly adjourned the case in 
accordance with the provisions above set out (c). 


(") Whiffen v. Malling, [1892] 1 Q. B. 362, 0. A.; Baxter v. Leche (1898), 
79 L. T. 138. But see Ringland vy. Lowndes (1864), 17 O. B. (Nn. 8.) 514, 
Ex. Ch., reversing on this point the decision in the court below (Aingland v. 
Lowndes (1863), 15 O. B, (N. 8.) 173). 

(0) Whiffen v. Malling, supra, per Lord EsneEr, M.RB., at p. 370. 

p) Baxter v. Leche, supra. 

(q) Ruddick v. Liverpool Justices (1876), 42 J. P. 406, per Hannen, J.: “No 
notice 1s to be given where the objection has been taken by the magistrates 
themeelves”; Baxter v. Leche, supra. 

(r) Dakin v. Parker, [1894] 2Q. B. 556, 0. A., per Kay, L.J3.; Baxter v. Leche, 
supra. 

3 As to such statutory periods see pe. 21, 22, ante. 
t) Baxter vy. Leche, supra; but see Licensing (Consolidation) Act (10 Edw. 7 
& 1 Geo. 5, c. 24), 5. 16 (4). 
(u) Whéfen v. Malling, supra. 
y EB. v. Redditch Justices (1885), 2 7. 1. B. 198. ee pe 
a ymons Vv. more, [1894] 1 Q. B. 401; orporation v. F 
[1907] A. O. 420. [1604] . 
, Price v. James, [1892] 2 Q. B. 428, 0. A. 
‘ C ak V. Tolhuret, Lc parte Farrel, R. v. Cox, Ha parte West, [1905] 2 K. B. 
é 
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(ii.) At Sperial Sessions, 


137. Where an application is made for a transfer or grant of a 
special removal at special sessions no notice of oppvsition is 
required. 
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188. Where a protection order (f) has been granted by a court Protection 
of summary jurisdiction the like authority may be given by the °&- 


proper officer of customs and excise by indorsement on the excise 
licence (g). 


Sus-SEcr. 2.—LPending Appeal. 


189. If an appeal against the refusal of licensing justices to Anthority to 
renew a licence is duly made, and the licence expires before the el! pending 


determination of the appeal, the Commissioners of Customs and 
Excise may, by order, permit the person tlie renewal of whose 
licence is refused to carry on his business during the pendency of 
the appeal upon such conditions as they think just; and subject 
to those conditions such person may, during the continuance of the 
order, carry on his business as if the renewal of the justices’ licence 
had not been refused (h). 


Sect. 2.—Justices. 
Sus-Sxcr. 1.—Authority until next Transfer Sessions. 


appeal, 


140. In any case where the transfer of a justices’ licence may be Protection 
authorised, a court of summary jurisdiction may, if it thinks fit, order. 


as respects any premises situated in its division on an application 
made for the purpose by any person (not being a person dis- 
qualified for the purpose) to whom it is proposed to transfer a 
justices’ licence in respect of the premises, grant to him an 
authority (called a protection order) to carry on business on the 
premises, and to sell any intoxicating liquors which may be sold 


(d) See Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 87, and p. 49, post. 
(ce) BR. v. Moore (1881), 7. B. D. 542. 
J) See the text, in/ra. 
io. (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o 24), 
8. ; 
(h) Ibid., 6. 89, 
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on the premises under any excise licence authorised by the justices’ 
licence (i). 

A protection order remains in force until the next transfer sessions, 
or, if an application for a transfer in respect of the pemises is 
adjourned at those transfer sessions, until the hearing of the 
adjourned application and no longer (k). 

A protection order must be authenticated by an indorsement on 
the licence proposed to be transferred, signed, sealed, and stamped 
by or on behalf of the justices granting it, as though it were a 
justices’ licence, and a fee of 2s. 6d., and no more, is payable for 
every such indorsement ((). 


141. Where a court of summary jurisdiction, on an application 
for a protection order, is satisfied by evidence submitted to it that 
the licence has been lost, mislaid, or wilfully and without legal right 
withheld by the holder thereof, the court may receive a copy thereof 
certified to be a true copy under the hand of the clerk to the 
licensing justices by whom the licence was granted (m). 

On an application for a protection order the courf may examine 
all necessary parties on oath (n). 


142. A protection order cannot be granted unless the applicant 
for the order has, at least one week before the holding of the court 
to which the application is made, served on the superintendent of 
police for the district the \ike notice as is required in the case of 
an application for the ttansfer of a licence(o). But in any case 
of urgency the notice may be dispensed with if, in the opinion of 
the court, such notice to the police has been given as is reason- 
able in the circumstances (>). 


143. Any person to whom a protection order is granted is, 
while the order is in force, in the same position as regards 
regulation, government, or control as the holder of 4 justices’ 
licence (q). 


144. Any application for a protection order with respect to 
premises situated in a police court division of a metropolitan 
police magistrate must, except within the borough of Southwark, 
be made to that magistrate (r). 


(t) Ticensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), 
s. 88 (1), The outgoing tenant is entitled, in certain circumstances, even after 
the court has granted a temporary authority, to sell under his licence; see 
Andrews y. Denton, [1897] 2 Q. B. 37. 

(&) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a, 88 (), replacing the Licensing Act, 1842 (5 & 6 Vict. c. 44), 8. 1. 

©) G censing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 


_ (m) bid., s. 43 (3). This alters the law as to wilful withholding as laid down 
in Em ibe Phillips (1877), 42 J. P. 279. 

eer icensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
8. 


(0) As to these requirements, see p. 42, aute. 

(») —- g (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
' (q) Ibid., 8. 88 
(r) Lbid., 5. 88 (8). 


~TEMPORARY AUTHORITY TO SELL InTOxIcATING Liquors. 


Sus-Sxzor. 2.—Licence to sell pending Appeal from Conviction. 


145. Where a justices’ licence is forfeited on or in pursuance of 
a conviction for an offence, and an appeal is duly made against the 
conviction, the court by whom the conviction was made may, by 
order, grant a temporary licence to be in force during the pendency 
of the appeal upon such conditions as it thinks just (s). 


Sus-Secr. 3.—Temporary Authority to Owner. 


146. Where any licensed person is convicted for the first time 
of any of the following offences (¢):—(1) Making an internal 
communication between his licensed premises and any unlicensed 
premises; (2) forging a justices’ licence or making use of a forged 
justices’ licence; (8) selling spirits without licence; (4) any 
felony; and in consequence either becomes personally disqualified 
or has his licence forfeited, or where a justices’ on-licence for a term 
is forfeited (a), or where a justices’ licence is forfcited on account of 
alterations being made in the licensed premises without the consent 
of the licensing justices (a):—any owner of the premises, or any 
person on his behalf, may apply to a court of summary jurisdiction 
for a protection order, and the court may in its discretion grant to 
him such an order in the same manner and subject to the same 
provisions in and subject to which it may grant such an order to a 
proposed transferee pending a proposed transfer (i). 

As an application by or on behalf of an owner for a temporary 
authority in these cases is made to & court of summary jurisdiction, 
the court has power to state a special case on a point of law for the 
opinion of the High Court, and must do so if requested in the 
requisite manner, unless if gives a certificate that the application 
for a case 1s frivolous (c). 


Sub-SEctT. 4.—Continuance of Sale by Hetrs etc. 


147. If a holder of a justices’ licence dies before the 
expiration of his licence, his heirs (d), executors, adminis- 
trators or assigns, or if a licensed person is adjudged bankrupt, 
or his affairs are liquidated by arrangement before the expiration 
of his licence, the trustee (e), may sell and expose for sale any 


(s) Licensing (Consolidation) Act, 1910 (10 EKdw. 7 & 1 Geo. 4, c. 24), s, 90. 
As to the discretion of the court to refuse such temporary licence, see &. v. 
Kearns, Ex parte Strickland (1896), 60 J. P. 139. 

(é) Whether the conviction be for the first or second time, provided that the 
licence is for the first time forfeited (Hx parte Flinn .¢ Sons, [1899] 2 Q. B. 154). 
For offences generally, see pp. 107 ef seq., post. ee 

(a) Under the provisions of the Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 24). 

(b) [bid., 8. 87. As to the granting of a protection order to a proposed 
transferee, see p. 47, ante. 

c) R. v. Bell, Ex parte Flinn & Sons (1899), 15 T. L. RB. 487. a 
person under twenty-one years of age (being an heir) is not disqualified. 
The justices should determine, in the event of the matter coming before them, 
whether he is of an age competent to conduct the business (Jose v. Frogley 
Sit L. J. (M. 6.) 181). Saas 
(e) Where a licensed person, who has covenanted to permit his landlord to 
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intoxicating liquor, if the sale or exposure for sale is made on the 
premises specified in the licence and takes place prior to the next 
transfer sessions, or, if the next transfer sessions are held within 
fourteen days next after the death of the licensed person or the 
appointment of a trustee in the case of his bankruptcy or the 
liquidation of his affairs by arrangement, if the sale is prior to the 
next transfer sessions but one (/). 

The heir, executor, administrator or assign, or the trustee in 
bankruptcy, carrying on business under this proviso is, for the 
period limited, a licensed person (q). 


Part Vl.—Confirmation of Justices’ Licences. 


Sect. 1.—What Licences require Confirmation. 


148. Neither the grant by the licensing justices of a new licence 
nor of an ordinary removal of a justices’ licence, whether for con- 
sumption on or off the premises, is valid unless it is confirmed by 
the confirming authority (h). 


Srcr. 2.—The Confirming Authority. 
Sus-Secr. 1.—Jn Counties. 


149. As regards a licensing district being a petty sessional 
division of a county, the confirming authority is the court of quarter 
sessions (i). But the confirming authority of a county may delegate 
any of its powers and duties to a committee appointed in accordance 
with rules made by it, and must so delegate its power of confirm- 
ing the grant of a new justices’ licence (k). It may make rules to 
be approved by a Secretary of State for the mode of appointment 
of those committees and for the number, quorum, and (so far as 
procedure is not otherwise provided for) the procedure of those 
committees (/). 


re-enter on his bankruptcy, and to assign the residue of his licence to his land- 
lord on the determination of the Jease, becomes bankrupt, the licence must be 
handed over to the landlord, not to the trustee in bankruptcy (Re Britnor, Ex 
parte Royle (1877), 46 L. J. ion) 85). 

(f) Licensing (Consolidation) Act, 1910 (10 dw. 7 & 1 Geo. 5, oc. 24), 
8. 65 (i). This proviso does not, however, cover the case of a new tenant who, 
when the licence-holder has left the premises during the existence of his licence 
and no one knows his whereabouts, enters and sells intoxicating liquors for his 
own benefit, even though the wife of the licence-holder has handed such new 
tenant the licence and given him a written authority to occupy the premises 
and sell on her behalf (Qwen v. Langford (1891), 55 J. P. 484). Any” 
intoxicating liquor must mean any intoxicating liquor of a kind covered by , 
the justices’ licence. 

) M'Donald vy. Hughes, [1902] 1 K. B. 94. 

@ Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 12 (2) 
and s. 26 (last para ). 

(8) Zosd., es. 2 (2) (b , 110, 

k) Ibid., s. 6 (2). 

i béd., 8. 6 3). 


Part VI.—CoNFIRMATION oF Justices’ LICENCEs. 


In a county the same committee may be appointed for the 
purpose of the exercise of the powers and duties of quarter sessions, 
both as compensation authority and as confirming authority (m). 


Sus-Sror. 2.—In Boroughs. 


150. In boroughs (n) having during the Jast fortnight in 
January in each year (o) ten or more justices, whether disquulified 
from acting under the Licensing (Consolidation) Act, 1910 (>), 
or not, the confirming authority consists of the whole body of 
borough justices (q). 

In boroughs not having ten such justices at the said time, the 
confirming authority is a joint committee (q) consisting of three 
justices of the county in which the borough is situated and 
three justices of the borough(r), or if there are not three 
qualified borough justices, then the deficiency is to be supplied 
by qualified county justices to be appointed by the confirming 
authority (8). 

The three county justices are appointed by the confirming 
authority of the county, and the same county justices may be 
appointed members of more than one such joint committee (2). 
The three borough justices are appointed by the borough justices (a). 

A casual vacancy in the joint committee arising from death 
or resignation or otherwise may be filled up by the justices by 
whom the member whose place is vacated was appointed (b). 

Five members form a quorum (c). 

The senior justice on the joint committee present at any 
meeting is the chairman of the meeting, and in case of equal division 
of votes has a second vote (d). 


151. No objection can be made to any licence granted or con- 
firmed by the borough justices or by a borough licensing committee 
or joint committee on the ground that the justices or committee of 
justices were not qualified to make the grant or confirmation (e). 


152. On the confirmation of a new justices’ on-licence, the con- 
firming authority may, with the consent of the justices authorised 


(m) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 
8. 6 en As to the compensation authority, see p. 68, post. 
A e City of London is for this purpose deemed a county borough 
(Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 6. 24), 8. 2 (4) ). 
o) I bid., ss, 2 (3), 3 (1). 
) 10 Edw. 7 & 1 Geo. 6, 0, 24. 
(q) Ibid., s. 2 (3) (b). 
r) Ibid., 8. 4 (1). 
i} I bid,, 6. 4 (4). 
(:) Ibid., 8. 4 (2). 
I did., 6. 4 (8). 


a 

b) Ibid., s. 4 (5). 

c) Tbid., s. 4 (6). aac ef ; 
Ibdid., 8.4 (7). Where the confirming authority is not a joint committee 

e chai has not a second vote. ; ie Ss uae 

(e) Idid., 8. 7 (2). As to qualifications and disqualifications of justices, 

see pp. 53 ef seg., post. 
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to grant the licence, vary any conditions attached to the licence (/). 
Jut if these justices decline to give their consent to the variation 
the licence is not confirmed (g). 


Sect. 3.—Procedure of Confirming Authority. 

153. Tho confirming authority must make rules as to the 
proceedings to be adopted for confirmation of new justices’ licences, 
and as to the costs to be incurred in such proceedings and the 
person by whom those costs are to be paid (i). 

The powers of the confirming nuthority as to the granting and 
refusing of applications appear to be the same as those of the 
justices who hear the applications in tho first instance (2). 

An application for the confirmation of the grant of a licence 
cannot be heard until twenty-one days at least have expired since 
the date of the grant of the licence (/:). 

A person who has appeared before the licensing justices and 
opposed the grant of a new justices’ licence, and no other person, 
may appear and oppose the confirmation of the grant by the 
confirming authority (/). 

A rule directing that any person who desires to oppose the 
confirmation of a licence must, within seven days after the grant 
thereof, give notice in writing to the applicant or to the clerk to 
the justices of his intention to oppose such confirmation is ultra 
vires and void (m). 

Additional evidence not laid before the licensing justices may be 
laid before the confirming authority. 

Evidence given before the confirming authority must, it seems, 
be given upon oath (n). 

The contirming authority may award such costs as if thinks just 
to the party who succeeds in the proceedings before it, and costs so 
awarded may be recovered in the same manner as costs awarded on 
the dismissal of an information or complaint under the Summary 
Jurisdiction Acts (0). 

The confirming authority must with respect to new justices’ on- 


licences, in each year make such returns to the Secretary of State 
as he may require(>p). 


(f) Licensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Geo. 4, c. 24), 8, 14 (5). 

(yg) BR. v. Jackson (1906), 96 L. T. 77, C. A. 

Cae (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 

() Re Annandale District, Cumberland, Licensing Committee (1873), 37 J. P. 
85; fv. Middlesex Licensing Committee, Ex parte Lindsay wile | 42 J. P. 469. 
But as to notices, see 22. v. Pownall, [1893] 2 Q. B. 158, per Wricut, J., at 
pp. 163, 164. As to the powers of justices on hearing applications in the first 
instance, see pp. 21 et seq., ante. 

(k) Licensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Geo. 5, c. 24), 8. 13 (1). 

(7) Ibid., 8. 13 (2). 

(m) R. v. Bird, Ex parte Needes, [1898] 2 Q. B. 340. 

. i) - - Jackson (1906), 71 J. P. 25, confirmed on appeal on another point, 
ibid., C. A. . 

(o) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 13 (3). As to such costs, see title MacisTRaTEs. For an enumeration of 
the Summary Jurisdiction Acts, see note v7) p. 87 


e 


‘, post, 
(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 6. 46, 
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Part Vil—Qualifications and 
Disqualifications. 


Sect. 1.— Disqualification of Justices. 


154. No justice can act for any licensing purpose (q), or bo 
appointed a member of any committee for licensing purposes (r), 
who is, or is in partnership with, or holds any share in any company 
which is, a common brewer, distiller, maker of malt for sale, or 
retailer of malt or of any intoxicating liquor, in the licensing 
district or in the district or districts adjoining to that in which 
such justice usually acts (s). 

But this provision docs not prevent a justice from adjudicating in 
the case of persons charged with the offences of being found drunk 
in any highway or other public place, whether a building or not, or 
on any licensed premises, or of being guilty while drunk of riotous 
or disorderly conduct, or of being drunk while in charge in a 
highway or other public place of any carriage, horse, cattle, or steam 
engine, or of being drunk when in possession of loaded fire-arms, or 
of being drunk in a highway or other public place while having the 
charge of a child apparently under the age of seven years (a). 


155. A justice is not disqualified from acting for licensing pur- 
poses by reason only of his being interested in a railway company 
which is a retailer of intoxicating liquor (U). 


156. No justice can act for any licensing purpose (c), in respect 
of any premises in the profits of which he is interested, or of which 
he is wholly or partly the owner, lessee, or occupier, or for the 
owner, lessee, or occupier of which he is manager or agent (d) ; 
unless his interest in such premises or the profits thereof is a legal 
interest only, and not & bencficial interest (c). 


157. Any disqualified justice ( f) who knowingly acts as a justice 
for any of the purposes for which he is disqualified, is liable in 
respect of each offence to a fine not exceeding £100, to be recovered 





(q) That is, for any purpose under the Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 5, c. 24). are 

(r) That is, for any committee for the purposes of the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24). 

(8) Zdid., 8. 40 (1). ore ok 

(a) bid. ; and see Licensing Act, 1872 (35 & 36 Vict. c. 94), 8. 12; Licensing 
Act, 1902 (2 Edw. 7, c. 28), 8. 2. 

@ oe (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
B. D). 

(c) That is, any purpose under the Licensing (Consolidation) Aci, 1910 
(10 Edw. 7 & 1 Geo. 5, c. 24 

‘ Ibid., 8. 40 (2). 

e) [béd. 


/) That is, any justice declared by the Licensing (Consolidation) Act, 1910 


(10 Edw. 7 & 1 Geo. 5, o 24), not to be qualified to act thereunder. . 
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by action in the High Court (g); but he is not liable to a fine in 
respect of more than one such offence committed by him before the 
institution of any proceedings for the recovery of the fine (h). 

A justice whose attention has been called to the illegality of 
his acting previously to his so acting, acts knowingly, even though 
from a false interpretation of the law he believes that he is justified 
in doing the act(z). But no act done by any disqualified justice is 
on that account invalid (k). 


158. A justice who is an interested party and has a real bias 
must not take part in granting or refusing a licence (J), or in 
confirming or refusing to confirm it(m). 

A disqualified justice cannot vote at a committee of justices for 
the election of a licensing committee (n). 


Sxor. 2.—Disqualification of Justices’ Clerks. 


159. No clerk of licensing justices may himself, or by his 
partner, or clerk, conduct or act as solicitor or agent for any person, 
in any application for or in respect of a justices’ licence or any other 
proceedings whatsoever under the Licensing Acts at any general 
annual licensing meeting, transfer sessions, or petty sessions held 
for the district for which he is the clerk, except so far as relates to 
the preparation of notices or forms, and any person contravening 
this provision is liable in respect of each offence to a fine not 
exceeding £100 (0). 


Szcr. 8.—Qualified and Disqualified Persons. 
Sus-Szor. 1.—As regards Eacise Licences. 


160. No excise licence to sell beer, ale and porter by retail, or to 
sell wine to be consumed on the premises, can be granted to any 
person being a sherifi’s officer or officer executing the legal process 
of any court of justice; and any licence granted to any such person 
is void to all intents and purposes (7). 


161. Every person disabled by any conviction from holding or 
having 8 justices’ publican’s licence is also by such conviction 
disabled from taking out or having any excise licence to sell, and 


(g) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
s. 40 (4). For an example of 7 action for a penalty under this provision, see 
A.-G. A Ball (1902), 66 J. P. & 

3 Licensing (Consolidation) heh 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


* ae G. v. Willett (1896), 60 J. P. 64 
8 zeceneing (Consolidation) Act, "910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 


*o R ‘y. Kent Justices Ved hae A : ae R. v. Fraser (1893), 9 T. L. BR. 613, 
m) R. v. Ferguson (1890), 54 J. P. 
. A.-G. v. Willett, supra. 
Tasonaing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 49. 
) Boethouto Act, 180 (11 1 Geo. 4 4&1 Will. 4, c. 64), s ent 
Hours Act, 1860 Soak & 24 Vict. c. 27), «. 8; Finance (1909-10) Act, 1910 
(10 Edw. 7, o. 8), Sched. VI. 
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from selling beer, cider, or perry by retail in any manner whatsoever 
under any excise licence; and if any such person, after such 
conviction, takes out or has any excise licence for any such purpose, 
it is absolutely null and void; and every person, who, after such 
conviction, sells any beer, cider, or perry by retail in any manner 
whatsoever, incurs the penalty for so doing without licence (q); and 
in all such cases in the prosecution for the recovery of such penalty 
a certificate from the clerk of the peace(7) of such conviction is 
on the trial in such prosecution legal evidence thereof. This 
certificate the clerk of the peace(r) is authorised and required, 
within one week after such conviction has been returned to his 
office, to deliver to the collector of excise, or other person autho- 
rised to grant excise licences within the district or place in which 
the conviction has taken place, setting forth a copy of such con- 
viction, signed by himself, for which he must neither demand nor 
receive fee or reward. If any such clerk neglects or omits to 
deliver such certificate he forfeits for every such offence the sum 
of £10 (s). 


162. Every person who is (¢) lawfully convicted of felony, or of 
selling spirits without licence (a), is for ever thereafter disqualified 
from selling beer or cider by retail, and no excise licence to sell 
beer or cider by retail can be granted to any person who has been 
so convicted. If any person, after having been so convicted, 
takes out or has any excise licence to sell beer or cider by retuil, it 
is void to all intents and purposes (0). 

Every person who is convicted of felony or of selling spirits 
without licence (c) is for ever thereafter disqualified from selling 
wine by retail, and no excise licence to sell wine by retail can be 
granted to any person who has been so convicted. If any person, 
after having been so convicted, takes out or has any licence to sell 
wine by retail, it is void to all intents and purposes (d). 


163. It is not necessary that the premises should be a dwelling- 
house or that the licence-holder should be the real resident holder 
and occupier of the premises (e). 


2} Excise Licences Act, 1825 (6 Geo. 4, o, 81), 8. 22. 
r) Or person acting as such. 
8) Excise Licences Act, 1825 (6 Geo. 4, c. 81), 5. 22. 

(t) After 7th August, 1840. Sa tee ; 

(a) That is, apparently, without excise licence. See Excise Licences Act, 
1825 (6 Geo. 4, c. 81), ss. 26, 27. 

b) Beerhouse Act, 1810 (3 & 4 Vict. c. 61), 8. 7. ; 

c) That is, apparently, without excise licence. See Excise Licences Act, 
1825 (6 Geo. 4, c. 81), as. 26, 27. ; : 

d) Refreshment Houses Act, 1860 (28 & 24 Vict. c. 27), a. 22; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. VI. i 

(ce) Finance Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 85), 5, 2. This renders 
unimportant decisions in Munn v. Southall (1862), 7 L. T. 356 (as to 
keeping an eating house); 2. v. De Mutzen (1875), 1 Q. B. D. 55 (as to ap 
additional retail licence held by holder of beer-dealer’s licence); J?. v. Alimey 
(1871), 35 J. P. 534 os to a railway arch); 22. v. Manchester Justices, [1899] 
1 Q. B. 571; Nix v. Nottingham Justices, [1899] 2 Q. B. 294, O. A. (case of o 
manager), 
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Sun-Secr. 2.—As regards Justices’ Licences. 


164. No justices’ licence can be granted (whether it be a new 
licence, renewal, or transfer) to any disqualified person during the 
continuance of the disqualification, and no justices’ licence can be 
granted in respect of or removed to any disqualified premises during 
the continuance of such disqualification. A justices’ licence held 
by @ person so disqualified or attached to premises so disqualified 
is void (/). 

Disqualified persons are (1) any sheriff’s officer, or officer exe- 
cuting the legal process of any court of justice in England or Wales, 
while he is such officer; (2) any person convicted of felony (q), this 
disqualification continuing for the life of that person (h); (3) any 
person convicted of forging a justices’ licence or making use of a 
forged justices’ licence, knowing it to have been forged, this dis- 
qualification continuing for the life of that person; (4) any holder 
of a justices’ licence convicted (i) of permitting his premises to be 
used as & brothel, this disqualification continuing for the life of that 
person; (5) any person ordered to be disqualified (x) on conviction 
for selling intoxicating liquor without a justices’ licence, this dis- 
qualification continuing for the time mentioned in the order (J); 
(6) any person who by any other statutory disqualification is 
disqualified (1). 


165. Any person licensed for the sale of intoxicating liquors (m), 
or for keeping any place of public entertainment or public resort 
who has been convicted a second time for certain offences under 
the Prevention of Crimes Act, 1871 (n), is disqualified for a period 
of two years from receiving any such licence; and any licence 
granted in contravention of this provision is void (a). 

Any person who is a second time convicted(l) of selling or 
suffering to be sold by retail ale or beer or any other excisable 
liquors without being duly licensed (c) so to do is rendered 


J) Tacensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 34. 
y) Whether before or after 1870 Sas v. Vine (1875), L. R. 10 Q. B. 195). See 
the Wine and Beerhouse Act Amendment Act, 1870 (33 & 34 Vict. c. 29), 8. 14, 
now repealed and re-enacted by the Licensing (Consolidation) Act, 1910 (10 
Kidw. 7 & 1 Geo. 5, c. 24), 8. 35, but the wording is slightly different, “‘ during 
the lifetime” being substituted for “ for ever.” 
Pa 4 Hie free pardon (Hay v. London (Tower Division) Justices (1890), 24 
. B.D. 561). 
(¢) Whether under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, c. 24), or otherwise. 
(k) Under the provision contained in the Licensing (Consolidation) Act, 1910 
(10 dw. 7 & 1 Geo. 5, c. 24), 5. 68. 
l) Ibid., 8. 35; see e.g., thid., 5. 65. 
m) It is not clear whether this means licensed by justices or licensed by the 
excise authorities. 
(n) Namely, any offence under the Prevention of Crimes Act, 1871 (34 & 3 


Vict. c. 112), 8.10. The offences are for harbouring thieves etc.; see p. 135, 
t 


post. 

® Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), a. 10. 

(6) Under the Sale of Beer Act, 1795 (35 Geo. 3, c. 113), 8. 1. 

(c) That is, apparently, licensed by justices; the Sale of Beer Act, 1795 (35 
Geo. 3, o. 113), being a police law and not a reyenue law (2. v. Hanson (1821), 
4B. & Ald. 519, per Apport, 0.J., at p. 521). 
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incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (d). 

But where an applicant for an order sanctioning the removal of 
a justices’ licence to sell intoxicating liquors has been previously 
convicted of selling spirits without an excise licence, the justices’ 
licence to sell intoxicating liquors afterwards granted to him upon 
such application is not invalid and will not be quashed by the High 
Court (e). 

166. A justices’ licence granted nominally to a man who is dead 
is null and void, even if obtained by his executors (f). 


167. Subject to the above disqualifications justices may grant a 
licence to any person whom they think fit and proper (g). 


Secor. 4.—Qualified and Disqualified Premises. 
Sun-Sect. 1.—As regards Excise Licences. 


168. No excise licence to sell beer or cider by retail (hk) can he 
granted in respect of any dwelling-house which is not, with the 
premises occupied therewith, of the annual value (i) of (1) £15 at 
the least if situated in the cities of London or Westininster, or 
within any parish or place within the bills of mortality, or within any 
city, cinque port, town corporate, parish or place, the population 
of which according to the last parliamentary census (/) exceeds 
10,000, or within one mile, measured by the nearest public street 
or path from any polling place used at the last election for any 
town having the like population, and returning a member or 
members of Parliament (/); (2) £11, if situated within any city, 
cinque port, town corporate, parish or place, the population of 
which, according to such last parliamentary census (/), exceeds 
2,500, and does not exceed 10,000, or within one mile, measured as 
above mentioned, from any polling place used at the last election 
for any town having the like population as last aforesaid, and 
returning a member or members of Parliament (!); (8) £8 if situated 





(d) Sale of Beer Act, 1795 (35 Geo. 3, c. 113), 8. 1. 
e) R. v. Roper, Ex parte Price (1894), 63 L. J. (M. Cc.) 68. 
SJ) Cowles v. Gale (1871), 7 Ch. App. 12. 

(9) As to the legality of a borough custom that only a burgess may carry on 
the business of an alehouse-keeper, see Leicester Corporaiton v. Burgess (1833), 
2 Nev. & M. (K. B.) 181, and title Custom anp Usaces, Vol. X., p. 247, 
note (#). 

(hk) Under the Beerhouse Acts, 1830 (11 Geo. 4 & 1 Will. 4, o. 64); 1834 
(4 & 5 Will. 4, c. 85); and 1840 (3 & 4 Vict. c. 61). 

oy luene Act, 1872 (35 & 36 Vict. c. 94), 8. 46, ad fin. Formerly (under 
the Beerhouse Act, 1840 (3 & 4 Vict. c. 61), 8. 1) ‘rated in one sum to the rate 
for the relief of the poor of the parish, township, or place in which such house 
and premises are situate on a rent or annual value of” etc. Under this enact- 
ment it was held that one house partly in one parish and partly in another and 
rated in each in a sum of less than the qualifying sum (though at more than 
the qualifying sum when both taken together) was not qualified (Jennings v. 
Manchester City Justices (1870), 22 L. T. 412). 

(k) See Re Drustt, Druttt v. Deer, [1903] 1 Ch. 446,0. A. The last census 
was taken on 2nd April, 1911 (see Census (Great Britain) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 27), s. 1). : 

(2) Beerhouse Act, 1840 (3 & 4 Vict. c. 61), 8.1. Extra parochial places are 
provided for in s. 4 (tbid.). 
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elsewhere, and every licence granted contrary to these provisions 
is null and void (m). 


169. But this does not prevent # person from obtaining, at the 
expiration of his existing licence, a renewed licence in respect of any 
house in which he was on the 7th August, 1840, duly licensed to 
retail beer or cider (n), notwithstanding such house may not be of 
the annual value (0) so prescribed; and the officers of excise duly 
authorised to grant licences may renew and continue to grant 
licences to such person (being in other respects properly qualified), 
so long as such person continues to be the real resident holder and 
occupier of the same house ( 7). 


170. If the dwelling-house in respect of which the licence is sought 
is occupied with and communicates with a shop, and the dwelling- 
house and shop together are of the requisite annual value, this is 
sufficient, even though other articles besides intoxicants are sold 
in the shop (9). 


171. If a parish is part of a city, cinque port, or town corporate, 
or if a parish contains several townships or hamlets, or collections 
of houses which have acquired separate names, then the population 
of the larger area must be considered(r). So, if part of a parish 
is within a borough, the population of the whole parish, and not 
merely the part outside the borough, is to be considered (s); but if 
the house is situated in a collection of houses which has no local 
rights peculiar to itself, but has received a separate name, and 
such collection of houses comprises parts of several townships, 
the whole population of such collection of houses is to be 
considered (t). 


172. No excise licence to sell foreign wine by retail. to be 
consumed on the premises can be granted for any refreshment 
house, which with the premises belonging thereto and occupied 
therewith is under the annual value(u) of (1) £10, or (2) £20 if 
situated in any city, borough, town, or place containing a popula. 
tion exceeding 10,000 according to the last parliamentary census ; 
and every licence granted contrary to the provisions is void to all 
intents and purposes (a). 


(m) Beerhouse Act, 1840 (3 & 4 Vict. c. 61), 8. 1. Extra parochial places are 
provided for in s. 4 (tb#d.). 

(n) Under the Becrhouse Acts, 18380 (11 Geo. 4 & 1 Will. 4, c. 64) or 1834 
(4 & 5 Will. 4, c. 85). 
o) Licensing Act, 1872 (35 & 36 Vict. c. 94), 8. 46, ad fin, 
p) Beerhouse Act, 1840 (3 & 4 Vict. c. 61), 8. 18. 
q) Garetty v. Potta (1870), L. R. 6 Q. B. 86. 
r Smith vy. Redding (1866), L. R. 1 Q. B. 489; Washington v. Scott (1865), 

-&§. 617; Preston y. Buckley (1810), L. R. 5 Q. B. 391; Rice v. Slee (1872), 
R. 7 ©. P. 378. 
&) Windsor v. Jeffery ely 6B. &S. 628. 
t) R. v. Charlesworth (1851), 20 L. J. (mt. c.) 181. 

Licensing Act, 1872 (35 & 36 Vict. o. 94), 8. 46, ad fin. 

a) Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), 2. 8. As to last 
census, see Re Druitt, Drutté v. Deller, [1903] 1 Ch. 446,C. A., and note (h), 
p. 57, As to refreshment houses, see pp. 92, 93, post. 
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SuzeSzor, 2.—As regards Justices’ Licences, 


173. A justices’ licence cannot be granted in respect of, or 
romoved to, any premises which are disqualified premises, during 
the continuance of the disqualification, and a justices’ licence 
attached to disqualified premises is void (bd). 

Disqualified premises are premises (1) in rospect of which the 
justices’ licences of two persons (being persons neither of whom held 
@ justices’ licence in respect of the premises on the 10th August, 
1872) are forfeited within two years, the disqualification to con- 
tinue for one year from the date of the last forfeiture; and (2) in 
respect of which by any statute (c) a justices’ licence cannot be 
granted (d). 


174. Where two convictions for certain offences under the 
Prevention of Crimes Act, 1871 (e), have taken place within a 
period of three years in respect of the same premises, whether the 
persons convicted were or were not the same, the court must direct 
that for a term not exceeding one year from the date of the last 
of such convictions no licence for the sale of any intoxicating 
liquors, or for keeping any place of public entertainment or public 
resort, shall be granted to any person whatever in respect of such 

remises ; and any licence granted in contravention of this provision 


1s void (/). 


175. In any case where the conviction of the holder of a licence 
involves the disqualification of the licensed premises, the court 
before whom the conviction takes place must cause notice of the 
disqualification to be served on any registered owner of the premises 
if that owner is not the occupier (9). 


176. Premises to which on the 10th August, 1872, a justices’ 
on-licence was not attached are not qualified to receive a justices’ 
on-licence unless (1) the premises are of the annual value of not 
less than (i.) £50, if situated within the administrative county of 
London, or within the four-mile radius of Charing Cross, or 
within any town containing a population of not less than 100,000; 
or if the licence is not a licence for the sale of spirits, £30; and 
(ii.) £30, if situated elsewhere and within a town containing a 
population of not less than 10,000, or, if the licence is not a 
licence for the sale of spirits, £20; and (iii.) £15, if situated else- 
where than as aforesaid, or, if the licence is not a licence for the 
sale of spirits, £12; and (2) the premises are, in the opinion of 
the licensing justices, structurally adapted to the class of licence 


8) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 34. 
c) Other than the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, 
c. 24). ; 

(d) Ibid., a, 36, 

(ce) 34 & 35 Vict. o. 112, 8. 10. Seo p. 135, post. ; 

J) Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), 8. 10. Itis not 
clear whether a justices’ licence or an excise licence is here intended. The 
offences are for harbouring thieves etc. See p. 135, post. 

(g) ii (Consolidation) Act, 1910 io Edw. 7 & 1 Goo. 5, 0. 24), 
@. 36 (2). 
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which is required, and in particular unless the house contains, 
exclusive of the rooms occupied by the inmates thereof, if the 
licence authorises the sale of spirits, two rooms, and if the licence 
does not authorise the sale of spirits, one room, for the 
accommodation of the public (h). 

Railway refreshment rooms are excepted from the above require- 
ments as to annual value (i). 

Premises to which on the 10th August, 1872, a justices’ on-licenre 
for the sale of beer or cider alone was attached, are not qualified 
to recelve a justices’ on-licence unless they are of the annual 
value of (1) £15, if situated in the administrative county of London, 
or within any town containing a population exceeding 10,000, 
or within a mile, to be measured by the nearest public street or 
path, from any polling place used at the last election for any town 
having 8 like population and returning a member of Parliament; 
and (2) £11, if situated in any town or parish the population of 
which exceeds 2,500 but does not exceed 10,000, or within a mile, 
to be measured by the nearest public street er path, from any 
polling place used at the last election for any town having the like 
population and returning a member of Parliament; and (8) £8, if 
situated elsewhere than as aforesaid (7). 

Premises which on the 10th August, 1872, were refreshment houses 
to which was attached a justices’ on-licence to sell wine by retail 
are not qualified to receive a justices’ on-licence unless they are 
of the annual value of (1) £20, if the house is situated in any 
town containing a population exceeding 10,000; and (2) £10, if the 
house is situated elsewhere (x). 

These provisions apply to premises so licensed on the 10th August, 
1872, even if there has been a break of two days in the continuity 
of the licence since the 10th August, 1872 (/), and apparently even 
if the break is for a longer period (m). 


177. Fully-licensed premises to which a justices’ licence was 
attached on the 10th August, 1872, are exempt from the necessity 
of any valuation qualification (n). 

Premises in respect of which licences are held for the sale by 
retail of liqueurs, spirits, wine, or sweets for consumption off the 
premises, are not subject to any valuation qualification (0). 


(h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o, 24), 
s. 37 (1), (2), Sched. V., Part 1. 
i) Thid., 8. 37 (3). 
j) Ibid., s. 87 (2), Sched. V., Part IT., 1 (a), (b), (c). 
k) 1 déd., 8. 37, Sched. V., Part IT., (2). As to what is a refreshment house, 
see Refreshment Houses Act, 1860 (23 & 24 Vict. o. 27), 8.6; Taylor v. Oram 
1862), 1 H. & C. 370; Howes v. Inland Revenue Board (1876), 1 Ex. D. 385, 
A. Mutrv. Keay (1875), L. RB. 10 Q. B. 694; Kelleway v. Macdougal (1881), 
45 J. P. 207; Munn v. Southall (1862), 7 L. T. 856; and see p, 92, post. 
lt) Igoe y. Shann, [1903] A. C. 320. 
m) Igoe v. Shann, supra, per Lord Harssury, L.C., at p. 323. 
n) Rv. Wann (1873), L. RB. 8 Q, B. 238. 
0) R. vy. Morison (1891), 65 J. P. 87; BR. v. Bedwelty (Monmouthshire) 
Licensing Justé es (1874), 38 J. P. 807. 


Part VIL—QUALIFICATIONS AND DISQUALIFICATIONS. 


178. Premises are not qualified to receive a justices’ off-licence 
for the sale of beer or cider unless they are of the annual 
value above mentioned required for premises to which on the 
10th August, 1872, a justices’ on-licence for the sale of becr or cider 
was attached (p). 

But no annual value is required in the case of a justices’ off- 
licence granted to a beer-dealer by way of renewal from time 
to time of a justices’ off-licence for the sale of beer which was in 
force on the 14th July, 1870, and was then held as a beer-dealer’s 
additional licence (q). 


179. ‘‘ Premises” in relation to the value of licensed premises 
includes any offices, courts, yards, and gardens occupied together 
with the house in which the liquor is sold, except any such offices, 
courts, yards, or gardens as are proved to the satisfaction of the 
Commissioners of Customs and Excise to be used for any trade or 
business distinct from any trade or business carried on upon the 
premises by the licence-holder (7). 


180. The population must be ascertained according to the last 
published census for the time being (s). 


181. The annual value of premises for licensing purposes is 
the annual rent which a tenant might be reasonably expected, 
taking one year with another, to pay for the premises, if he under- 
took to pay all tenant’s rates and taxes and tithe cominntation 
rent-charge (if any), and if the landlord undertook to bear the cost 
of the repairs and insurance and other expenses (if any) necessary 
to maintain the premises in a stale to command the said rent, and 
if no licence were granted in respect thereof; but no land shall be 
included in such premises other than any pleasure grounds or 
flower or kitchen garden, yard, or curtilage, usually held and 
occupied and used by the persons residing in and frequenting the 
house (t). 

Tho value is the value at the time of hearing the application, 
whether that be at the general annual licensing mecting or at 
an adjourned meeting (w). 

The licensing justices are to take such means as may seein to 
them best for ascertaining the annual value of any premises, and 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 8. 38, 
aad Sched. V., Part ILI1.; &. v. Bury Justices (1879), 43 J. P. 236. Seo L. v. 
Cumberland Justices (1881), 8 Q. B.D. 369. As to the annual value referred to, 
see p. 60, ante. 

Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 38. 

r Finance (1909-10) Act, 1910 (10 Kdw. 7, c. 8), 8. 52. 
8) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 109, 
and see note (k), p. 57, ante. P 

(t) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 24), 8. 39 (2); 
compare Baker v. Marsh (1834), 19 J. P. 117. Curtilage may include a 
piece of vacant ground in front of a public-house, not fenced olf from the 
stroet Cig v. Lonilon, Chatham and Dover Rail, Co. (1868), L. RB. 6 By. 
101). But an orchard behind a dwelling-house and its outhouses is not within 
the curtilage (Asquith v. Griffin (1884), 48 J. P. 724). 

(u) RB. v. Montugu (1884), 49 J. VP. 58. 
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may, if they think fit, order a valuation thereof to be made by a 
competent person appointed by them for the purpose, and may 
order the costs of the valuation to be paid by the applicant for a 
licence (a). 


Part Vill_—Discretion to Grant or Refuse 
Licences. 


Secr. 1.—Leaxcise Licences. 


182. There does not appear to be any discretion vested in the 
excise authorities as to the persons to whom excise licences shall be 
granted, every one being apparently entitled to an excise licence 
provided that he complies with all the statutory requirements and 
is not the subject of any statutory disqualification. 


Sror. 2.—Justices’ Licences. 
Sus-Secr. 1.—Absoluée Discretion. 


183. There is an absolute discretion, except in one case (b), to 
refuse the grant of a justices’ licence (whether a new licence, 
renewal, transfer, or special removal), or an order sanctioning the 
ordinary removal of a licence to sell intoxicating liquor by retail, 
whether it be for consumption on or off the premises(c); but in 
some cases the power to refuse a renewal or a transfer of a licence 
is vested in a committee of quarter sessions instead of in the justices 
acting for the licensing district (a). 

This absolute discretion must be exercised according to 
law, and not in an arbitrary manner(c). But justices are not 
limited as to the kinds of objection they may make(f). A licence 
may be refused on the ground that there are already enough 
licensed houses in the district(g), or that the house is too far 
removed from police supervision (hk), or that the house has been 
closed for some months (2), or is frequented by prostitutes (k), or is 


(a) Taicensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 39 (1). 

b) See p. 63, most. 

c) Licensing (Consolidation) Act 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 9, 26; 
Ex parte Bendull (1877), 42 J. P. 88; RB. v. Smith (1878), 48 L. J. (mM. 0.) 383 
Ex parte Minnett (1884), 51 J. P. 84; 2B. ine Beet 10 Q. B. D. 213. 

d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24). 8. 19. 

e) Shurp v. Wakefield, [1891] A. C. 173, per Lord Hatspury, L.O., at 

. 179; compare R. v. Boteler (1864), 4 B. & 8. 959; Rooke's Case (1598), 5 
. Rep. 99 b, 100 a. 
Sf) Griffiths v. Lancashire Justices (1887), 3 T. L. R, 672, per WILts, J. 
R. v. os Justices (1870), L. B. 6 Q. B. 97; B. v. Smith (1878), 48 
L. J. (m. 0.) 38, 
fH) harp v. Wakefield, eupra ; see, however, 2. v. Sylvester (1862), 2 B. & S. 
3 


i) Grifithe v. Lancashire Justices. supra. 
Hi Shop v. Hughes (1898), §7 J. P. 104. 


Part VIII.—Discrerion To GRANT OR REFUSE LICENCES, 


of a disorderly character (J); and the renewal of a licence may be 
refused on the ground that the house is of a disorderly character, 
even though the same objection has been taken ata previous transfer 
sessions, and the transfer nevertheless granted (/). 

But justices must exercise their discretion in each case that comes 
before them, and cannot properly come to a resolution beforehand 
with regard to all applications of a particular class, for example, 
that they will refuse all new licences (i), or that they will refuse all 
licences for houses where prostitutes obtain refreshments (n), or 
that they will refuse a licence to everyone who does not agree to 
take out an excise licence for the sale of spirits (0). 

No action lies against justices for the refusal to grant a licence(p), 
though criminal proceedings may be taken on account either of the 
granting or of the refusal of a licence if justices act corruptly (q). 


Sus-Secr. 2.—Limited Discretion. 


184. Licensing justices cannot refuse to an applicant the 
renewal of a justice’s off-licence for the sale of wine, spirits, liqueurs, 
sweets, or cider, which was in force and held by the applicant on the 
25th June, 1902, including any licences granted by way of renewal 
thereof from time to time to the applicant, except on one or more of 
the following grounds (r) :— 

(1) That the applicant has failed to produce satisfactory evidence 
of good character ; 

(2) That the house or shop in respect of which a licence is sought, 
or any adjacent (8) house or shop, owned or occupied by the appli- 
cant, is of a disorderly character, or frequented by thieves, prosti- 
tutes, or persons of bad character ; 

(8) That the applicant's licence, previously held for the sale of 
wine, spirits, beer, or cider, has been forfeited for his misconduct, 
or that the applicant bas, through misconduct, been at any time 
adjudged disqualified from receiving any such licence, or from selling 
any of the said articles ; 

(4) That the applicant, or the house in respect of which he 
applies, is not duly qualified as by law required (t) ; 


l) Smith v. Shaun, [1898] 2 Q. B. 347. 

m) R. v. Walsall Justices (1854), 3 C. L. R. 100; &. v. Sylvester (1862), 31 
L. J. (M. 0.) 93, per WIGHTMAN, J., at p. 95. 

Sharp v. Hughes (1893), 57 J. P. 104. 

o) &. v. Sylvester (1862), 2 B. & 8. 322; Sharpv. Wakefield, [1891] A. OC. 173, 
per Lord Hartsbury, L.C., at p. 180. 

p) Bassett v. Gudschull (1770), 3 Wils. 121. 

) &. v. Filewood (1786), 1 Burn’s Justice, 30th ed., 120; J. v. Holland 
and Forster (1782). 1 Term Rep. 692; 2. v. Young and Pitta (1758), 1 Burr. 
556; RB. v. Williams, R. vy. Davis (1762), 3 Burr. 1317; 2. v. Baylis (1762), 
3 Burr. 1818; &. v. Hunn and Price (1765), 3 Burr. 1716; 2. v. Zarries (1811), 
13 East, 270; BR. v. Temple (1664), 1 Keb. 727; 2. v. Cornelius (1744), 2 Stra. 
1210. 

() Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 17, 
Sched. I., Part L 


(8) As to the meaning of adjacent, see Wellington Corporation v. Lower Hutt 
Corporation, [1904] A. 0. 773, P. C. 

() Licensing (Consvlidation) Act, 1910(10 Edw. 7 & 1 Geo. 5,c. 24), 8. 17, 
Sched. L, Part The above four aes are quite distinct from one 
another (Whiffen vy. Malling, [1892] 1 Q. B, 362, 0. A., per Lord Esuzn, M.E., 
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(5) That the applicant has sold surreptitiously under the licence, 
or has assisted in concealing or misrepresenting the nature of goods 
under the licence ; or 

(6) That the applicant has in any other way, in the opinion of 
the licensing justices, been guilty of misconductin the management 
of his business under the licence (a). 


185. If a house has been altered the justices must decide 
whether the alterations have or have not left the house the same 
as that previously licensed. If they decide that the house is 
the same, they are limited to the grounds above mentioned. If 
they come to the conclusion that the house is not the same, then 
they must deal with the application as if it were an application for 
a new licence (b). 


186. In order to limit the discretion of the justices to the grounds | 
above named, the application must be for the same kind of licence as 
previously held, for example, if previously for the sale of wine, the 
application must not be for the sale of spirits or of cider (c). 


187. If an applicant for a licence proves his good character in 
spite of a conviction, his licence cannot be refused upon the ground 
of character, even though the justices do not think him a fit person 
(on grounds other than the ground of character) to hold a licence (d). 

If the applicant does not produce evidence of good character, the 
justices may refuse to grant the licence, although no evidence has 
been called against the applicant’s character (ec), and even where 
evidence is given in his favour, if they think it is insufficient (f). 

Evidence which has been given upon a charge against a licensee 
for an offence, of which charge the defendant was acquitted, can be 
ealled again and given before the licensing justices in order to 
establish that the house is of a disorderly character (g). 


Sub-Sectr. 3.—Leferring to Compensation Authority. 


188. The power of actually refusing the renewal or transfer of a 
licence is vested in the justices acting for the licensing district 
only in the following cases :-— 

(1) If the application is for the renewal or transfer of a justices’ 
off-licence. 


at p. 3H8). ‘Lhe fourth of the grounds given in the text, so far as it relates to a 
valuation qualification, is not applicable to licences to sell by retail wine, sweets, 
gpirits or liqueurs, for consumption off the premises, for, in the case of these 
licences, no such qualification is by law required (J2. v. Morison oe) 55 J. P. 
87; R. v. Bedwelty (Monmouthshire) Licensing Justices (1874), 38 J. P. 807); see 
. 60, ante. 
(a) Licensing eae Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 8. 17, 
Sched. I., Part IL. 
(6) BR. v. Bradford Justices (1896), 14 I. T. 287, per Cotuins, J., at p. 289; 
R. v. Shefield Justices (1899), 63 J. P. 595, C. A. 
(c) R. v. King (1888), 20 Q. B. D. 430, C. A.; see also Licensing (Consolida- 
tion) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 16 (1). 
(2) R. v. Lancaster Justices (1891), 55 J. P. 580, OC. A.; reversing, in part, 
8. 0. 55 J. P. 279. 
¢) Ex parte Morgan (1870), 23 L. T. 608. 
S) BR. v. Hanley Justices (1877), 42 J. P. 102. 
g) Latimer v. Birmingham Justices (1896), 60 J. P. 660. The charge in this 
case was that of “ suffering gaming.” 


Part VIIL—DiscrerTion To Grant orn Reruse Licences, 


(2) If the application is for the renewal or transfer of a justices’ 
on-licence for the sale of wine alone or sweets alone (it). 


SEcr. 2. 
Justices’ 


(8) If the application is for the the renewal or transfer of a Licences 


licence which was not in force on the 15th August, 190-4, and had not 
at that date been provisionally granted and confirmed, or, though 
then in force, has not been continuously in force from that time up 
to the time of the application (i). 

(4) If the application is for the renewal or transfer (k) of a justices’ 
on-licence (not being for the sale of wine alone or sweets alone) 
in force on the 15th August, 1904, and thereafter continuously 
in force, but not being an old beerhouse licence(l), provided that 
the justices act upon one or more of the following grounds :— 
(i.) that the licensed premises havé been ill-conducted ; (ii.) that the 
holder of the licence has persistently and unreasonably refused to 
supply suitable refreshment (other than intoxicating liquor) at a 
reasonable price; (ili.) that the holder of a licence has failed to 
fulfil any reasonable undertaking given to the justices on the grant 
or renewal of the licence; (iv.) that the licensed premises are 
structurally deficient or structurally unsuitable; (v.) grounds con- 
nected with the character or fitness of the proposed holder of the 
licence ; (vi.) that the renewal or transfer would be void (m). 

If licensed premises are carried on as such, but in circum- 
stances which result, and are intended to result, in an almost 
complete loss of trade, the renewal of the justices’ licence will not 
be void, and therefore the licensing justices are not entitled to 
refuse to renew it on the ground that the renewal would be 
void (7). 

(5) If the application is for the renewal or transfer (0) of an old 
beerhouse licence ( p), provided that the justices act upon one or more 
of the following grounds, namely :—(i.) that the applicant has failed 
to produce satisfactory evidence of good character; (ii.) that the 
house or shop in respect of which a licence is sought, or any adjacent 
house or shop, owned or occupied by the person applying for a 
licence, is of a disorderly character, or frequented by thieves, 
prostitutes, or persons of bad character ; (ili.) that the applicant's 
licence previously held for the sale of wine, spirits, beer, or cider, 
has been forfeited for his misconduct, or that he has through 
misconduct been at any time adjudged disqualified from receiving 
any such licence, or from selling any of the said articles; (iv.) that 


h) pices omen Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 18, 
Sched. II., P : 
(i) Idid.; Freer vy. Murray, [1894] A. 0. 576, per Lord HenscnE 1, L.C., at 
581 


() Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
3 (2) (c). 
l) For a definition see p. 66, post. 

m) Licensing oe ation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s.-18, 
Sched. IL, Parts I., II. 
i Webb v. London (City) Licensing Justices (1910), 102 I. T. 70. 


p- 
8. 


o) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 23 (2) (c); Semonds v. Bluckheath Justices (585), 17 Q. B. D. 765; and see 
R. v. 8 Oia Justices (1899), 63 J. P. 695, C. A. 

(p) For a definition sce p. 66, post. 
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the applicant, or the house in respect of which he applies, is not 
duly qualified as by law required (q). 


189. An old beerhouse licence is an old on-licence for the sale 
of beer or cider, with or without wine, which was granted in respect 
of premises for which a corresponding excise licence was in force 
on the 1st May, 1869, including licences granted by way of renewal 
of such a licence, whether the licence continues to be held by the 
same person or has been transferred to any other person (r). The 
licence must not only have been in force on the 1st May, 1869, but 
must have been in existence throughout the intervening period up 
to the date of the application, and must be in existence at the date 
of the application. If at any time subsequent to the 1st May, 1869, 
and prior to or at the date of the application, there was not a 
licence in existence in respect of the house, the licence is not an 
old beerhouse licence (s). 

But the fact that no intoxicating liquor has been sold on the 
premises for several years (during which time, however, the licence 
has been continuously renewed) does not prevent the licence being 
an old beerliouse licence (¢). 


190. Any interruption in the existence of the licence is equally 
effective to prevent the licence being an old beerhouse licence, 
whether arising from the forfeiture of a licence upon conviction of 
a licence-holder (a), evenif upon a first conviction for an offence (b), 
or arising from a refusal (c) to renew the licence (d), or from an omis- 
sion to apply for such renewal (c), or from the expiration of the current 
licence before an application for a grant at special sessions (/). 

Moreover, the house must be the same, and if a house in respect 
of which such a licence exists is taken under an Act for public 
purposes, an application for a special removal is not an application 
in respect of an old beerhouse licence (9). 


191. Whenever licensing justices refuse the renewal or 
transfer (i) of an old on-licence they must specify in writing to the 


(9) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), a. 18, 
Sched. 1J., Purts I., II. For decisions bearing upon these grounds of refusal, 
see p. 64, ante, where, inter alia, the same grounds occur; and see Ea parte 
O' Connor (1877), 41 J. P. 740. 

(r) eicenalne Ne laeatonarte lee 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), Sched. 
II., Part L This appears to have altered the law, in that the continuous 
renewal of the justices’ licence is now the essential feature, whereas formerly 
it was the continuous renewal of the excise licence which mattered. See Z'ower 
Justices v. Chambers, [1904] 2 K. B. 903, 0. A. 

‘a) Freer v. Murray, [1894] A. C. 576, per Lord HenscuExt, L.0., at p. 581. 
t) Mackrell v. Brentford Justices, 19004 2 Q. B. 387. 

a) Rv. West Riding Justices (1888), 21 Q. B. D. 258. 

b) Tower Justices v. Chambers, supra; overruling Ez parte Flinn & Sons 
(No. 2), [1899] 2 Q. B. 607. 

c) On a former occasion on legal grounds. 

) Hargreaves vy. Dawson (1871), 24 L. T. 428, 

e) R. v. Curzon (1873), L. BR. 8 Q. B. 400. 

Freer vy. Murray, supra. 

(g) Traynor v. Jones, [1894] 1 Q. B. 83; Boodle y. Bérmingham Justices 
(1881), 45 J. P. 635. 

(4) Licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Goo, 5, 9 24), 





6. 33 (2) (0). 
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rane the grounds of their refusal (i), even though not asked to 
0 80 


192. If, however, the licensing justices, upon the consideration 
by them in accordance with the Licensing (Consolidation) Act, 
1910 (/), of applications for the renewal or transfer of justices’ 
licences, are of opinion that the question of the renewal of any 
particular old on-licences requires consideration on grounds other 
than those on which the justices themselves have power to 
refuse such renewal or transfer, they must refer the matter to the 
compensation authority (m), together with their report thereon (/). 

The provisional renewal or transfer of licences included in reports 
of the justices is provided for by rules made by a Secretary of 
State (7). 


Sus-SEcr. 4.—Atlaching Conditions to Licence. 


198. Justices cannot annex on the grant of a licence a condition 
unconnected with the interests of the public, such os that the 
applicant must pay a debt owing by him on a distinct and collateral 
account (0), or must pay rates left unpaid by a previous tenant ( 9). 

Justices may attach to the grant of a new justices’ on-licence 
(other than a licence for thesale of wine alone or sweets alone (7)) 
such conditions both as to the payments to be made and the tenure 
of the licence and as to any other matters as they think proper in 
the interests of the public, subject as follows :—(1) such conditions 
must in any case be attached as, having regard to proper 
provision for suitable premises and good management, the justices 
think best adapted for securing to the public any monopoly 
value which is represented by the difference Letween the value 
which the premises will bear mm the opinion of the justices when 
licensed and the value of the same premises if they were not 
licensed > provided that, in estimating the value as licensed 
premises of hotels and other premises where the profits are not 
wholly derived from the sale of intoxicating liquor, no increased 
value arising from profits not so derived can be taken into con- 
sideration; (2) the amount of any payments imposed under 
conditions so attached must not exceed the amount thus required to 
secure the monopoly value (r). 


(*) Licensing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Geo, 6, c. 24), 8. 18 (2); 
i Bs perl ykes (1875), 1 Q B. . 62; Tranter vy. Lancashire Justices (1887), 3 


(k) Ex ae Smith (1878), 3 Q. B. D. 374; BR. v. Ashton-under-Lyne Justices 
(1873) 37 J. P. 85; but it is sufficient if a ‘minute specifying the ground of 
refusal is drawn up by the clerk and read out by the chairman, valthough B Copy 
is not given to the applicant, at any rate unless the applicant asks for a copy 
(2. v. Cumberland Justices (1881), 8 Q. B. D. 369). 
tn See p. 70, post 
Oy Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a Oh .» 8. 47; Licensing Rules, 1910, rr. 41—45. 

(0) BR. v. Athay (1758), 2 2 Burr. 633 653. 


p) Feist v. Tower Justires (1904), 68 J. P. 264. 
ed Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo, 5, o. 94), 


(r) Thid., s. 14 (1). 
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The amount of any payments made in pursuance of any such 
conditions is to be collected in the same manner as the duties on 
local taxation licences within the meaning of the Local Government 
Act, 1888 (s), and must be paid into the Exchequer (¢). 


194. The provisions as to attaching conditions to the grant of 
new licences do not apply in the case of an application for an 
order sanctioning the ordinary removal of a licence (u). 


195. Where the justices, on an application for the renewal or 
transfer of an old on-licence (a), ask the licence-holder to give any 
undertaking, they must adjourn the hearing of the application and 
cause notice of the undertaking for which they ask to be served 
upon any registered owner of the premises, and give him an 
opportunity of being heard(b). But this provision does not entitle 
the justices to refuse to grant the renewal or the transfer if the 
applicant declines to give the undertaking asked for, whether the 
application be in respect of an old beerhouse licence (c), or in 
respect of a fully-licensed house (d). 


Part 1X—Compensation. 


Szor. 1—The Compensation Authority. 


196. The power to refuse the renewal or the transfer of an old 
on-licence (¢) on any ground other than the grounds upon which the 
licensing justices can refuse such renewals or transfers (/ ) is vested 
in the compensation authority and not in the licensing justices, but 
can only be exercised on a reference from those justices, and on 
payment of compensation (9). : 

The compensation authority is, (i.) as respects a licensing dis- 
trict being a petty sessional division of a county, quarter sessions ; 
(ii.) in a@ county borough, the whole body of borough justices, and 


() 51 & 62 Vict. o. 41, 8. 20. © 

t) Licensing Serpemincitiy pay 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 14 (3). 
The duties on local taxation licences are collected by the Commissioners of 
Inlund Revenue (see title REVENUE), and are payable by them to the local 
taxution account. But the power to levy the duties may, by Order in Council, 
made on the recommendation of the Treasury, be ransterred to county councils 
(Local Government Act, 1888 (51 & 52 Vict. o. 41), s. 20, Sched. 1), 

u) BR. v. Drinkwater, [1905] 2 K. B. 469. 

a) Ae defined in the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 
6, o, 24), Sched. IT. 

b) [bid., 88. 16 (5), 23 (2) (0). 

c) RB. v. Grimwude, Ex parte Catchpole & Oo., R. v. Dodds, Ex parte Roberte 
and Wulker & Sen (1905), 21 T. L. B. 366. For the dofinition of “ old beerhouse 
licence,” see P. 66, ante. 

(d) R vy. Podle, [1905] 2 K. B, 40, OC. A; and see Rossi y, Edinburgh 
Corperatium, [1905] A. C. 21 (case of a licence to sell ice-cream). 

e) As described in the Licensing (Consolidation) Act, 1910(10 Edw. 7 & 

1 Ge. 5, c. 24), Sched. ., Part L 
((f) See pp. 24 ef eeg., ante, 

A veammed (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, 6. 24), 

& 


Part [X,—CoMPENSATION, 


(iii.) in & borough not being a county borough, the quarter sessions 
for the county (i). 


197. The compensation authority may divide its area into 
districts for the purpose of its powers and duties as such authority, 
and in that case those districts are deemed separate areas for the 
purposes of shose powers and duties under the same authority (2). 


198. A compensation authority may delegate any of its powers 
and duties as such authority to a committee appointed in accord- 
ance with rules made by it, and, when the authority is the quarter 
sessions, must so delegate its power of determining any question 
as to the refusal or transfer of a justices’ licence and matters 
consequential thereon (x). 


199. Where quarter sessions have customarily been held 
separately by adjournment or otherwise for any part of a county, 
the Secretary of State may by order, on the application of the 
justices sitting at each such separate sessions, constitute, for the 
purposes of the execution of the powers and duties of quarter 
sessions as confirming and compensation authority, any part of 
the county, for which quarter sessions are for the time being so 
separately held, a separate county, and the justices usually sitting at 
those quarter sessions a separate quarter sessions, and make all 
necessary provisions for the administration of those powers and 
duties in such a, case (1). 


200. Any compensation authority who may or must appoint o 
committee may make rules, to be approved by a Secretary of State, 
for the mode of appointment of those committees, and, so far as 
not otherwise provided for, the procedure of those committees (m). 

A Secretary of State may make rules providing for consti- 
tuting, where requisite, committees of quarter sessions standing 
committees (7). 


201. The justices of any borough, not being a county borough, 
but having a separate commission of the peace, are entitled to 
appoint one of their number to act, with reference to the deter- 
mination of any question as to the refusal of the renewal or 
transfer of a licence, and any matters consequential thereon, on 
the committee appointed by the quarter sessions of the county 
as compensation authority, and for those purposes any justice 
80 appointed is deemed to be an additional member of the 
committee (0). 

A justice of a borough so appointed is not disqualified from acting 


h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 21), s. 2. 
t) Ibid., s. 5 (1). 
k) Ibid., 8. 6 (1). 
1) [bid.,s.5(2). Such orders have been mado in respect of Kent, Lancaster, 
Suffolk, and Sussex. 
m) Idid., 6. 6 (3), 
3 Ldid., 8. 47 (d). 
0) Idid., a. 6 (6). 
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INTOXICATING LIQUORS. 


on the question of the refusal to renew a licence by reason of his 
having acted as chairman at the meeting of the justices of the 
borough at which it was decided to refer the licence to quarter 
sessions (p). 


Secr. 2—Procedure of Compensation Authority. 


202. The compensation authority must consider all reports 
made to it on the reference of the matier of the renewal or 
transfer of licences by the licensing justices, and, if it thinks 
expedient, after giving the persons interested in the licensed 
premises and, unless it appears to tlie compensation authority 
unnecessary, any other persons appearing to it to be interested 
in the question of the renewal or transfer of the licence of those 
premises (including the licensing justices), an opportunity of being 
heard, may, subject to the payment of compensation, refuse the 
renewal or transfer of any licence to which such report relates (q). 


208. A Secretary of State may make rules for carrying into effect 
the Licensing (Consolidation) Act, 1910(7), as to the renewal of old 
on-licences, and may by those rules, amongst other things, provide 
for consultation with the licensing justices as to their reports, and 
for the time and manner of the consideration of those reports (s), 
and may regulate the procedure of the compensation authority on the 
consideration of tle reports of licensing justices, and on any hearing 
with reference to the refusal of the renewal or transfer of old 
on-licen:zes (¢). 


204. Although the report of the justices of the licensing district 
must be considered by the compensation authority, it is not by 
itself evidence upon which the compensation authority is entitled 
{o refuse the renewal or transfer of the licence(u). The compensa- 
tion authority can only act upon evidence given on oath before it, 
and mere evidence of the number of licensed houses in the district, 
or of the character and population of the locality, is not sufficient, as 
there is no evidence relating to the particular house in question, thus 
differentiating it from the other licensed houses in the district (a). 

But the compensation authority has evidence upon which it is 
entitled to refuse the renewal of a licence if it has evidence on oath 
before it as to the accommodation and takings of the particular 
house (0). 


(p) &. v. Cheshire Licensing Justices, Ex parte Kay's Atlas Brewery, Ltd. 
[1000] 1-H. B. 302 oe veers 
(9) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
ss. 19 (2), 23 (2) () 
"” 10 Edw. 7 & 1 Geo. 5, c. 24. 
I bid., 8. 47 (a). 
_ Lbid., 8. 47 (e). 
w) Dartford Brewery Co. ¥. London (County) Quarter Sessions, [1906] 1 K. B. 


(a) Zbid.; and see Raven v. Southampton Justices, [1904] 1 K. B. 430; 2. v. 
Drinkwater, Ex parte Conway (1905), 22 T. L. R. 12, OC. A.; R. v. Volhuret. 
Lx parte Farrell, R. v. Cox, Lz parte West, [1905] 2 I. B. 478. 

(b) R. v. Johneon (Leicester Justices), Ex parte Whitmore (1906), 71 J. P. 89. 
The evidence in this case was that the house had small accommodation, that 


Part IX.—CoMPENSATION. 


The compensation authority may go into any objection to the 
renewul which is ruised on the notice of opposition, although not 
referred to in the report of the justices (c). 


205. The compensation authority onght not to refuse to allow 
questions to be asked in cross-examination of witnesses called in 
support of the refusal of 1 renewal of a licence merely on the ground 
that they refer to other licensed houses not included in the report 
of the licensing justices (¢d). But the compensation authority is 
not entitled, for the purpose of differentiating between two licensed 
houses, to take into consideration what other licences the owners 
of the respective licensed houses are willing to surrender, nor whit 
contribution they are willing to make to the compensation fund, in 
consideration of the renewal of the respective licences (¢). 

When the renewal of a licence has been refused by the compensa- 
tion authority the licence must go forward for compensation, and 
tlhe compensation authority is not entitled to refuse to fix the com- 
pensation because it subsequently discovers that the house is not 
of the required annual value. Nor can the licensing justices refuse 
to renew provisionally until the compensation money is paid (/). 

Except where special provision is made in pursuance of any Act, 
or under the Licensing Rules, 1910, any documents are, for the 
purposes of the Licensing (Consolidation) Act, 1910 (q), sufficiently 
authenticated on behalf of quarter sessions, or the justices of a 
licensing district, or any committee acting under the Act (g), if 
purporting to be signed by their clerk (i). 


Secr. 8.—TZhe Compensation Fund, 


206. The compensation authority must in each year, unless it 
certifies to the Secretary of State that it is unnecessary to do so in 
any year, for the purposes of its powers and duties as compensa- 
tion authority, impose in respect of all old on-licences renewed or 
transferred in respect of premises within its area charges at rates 
not exceeding, and graduated in the same proportion as, the rates 
set out in the statutory scale (2). 


the public rooms were small, that the takings were only about £1 per day, and 
that there were fifteen other licensed houses within a rudius of 200 yards. 

(c) lowe v. Newington Licensing Justices (1907), 72 J. P. 12, 0. A. 

(7) Morgan vy. Aylesford Licensing Justices, [1906] 1 K. B. 437. 

(e) 12. v. Shann, [1910] 2 K. B. 418, C. A. 

(f/) Rv. Walsall Justices, [1910] 2 K. B. 210. 

y) 10 Edw. 7 & 1 Geo. 5, c, 24. 

h) Ibid., 8. 47 (f); Licensing Rules, 1910, r. 54. 

t) Licensin (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o 21), 


s. 21 (1), Sch » Part I. e scale is as follows :— 
ScaLE or Maxum Craraes. 
Annual Value of Premiscs to be taken as for the purpose of Maximum 
Publican’s Licence Duty. Rate of Charg:. 
£ £ £ 
Under 15 1 
15 and under 20 ... es axe sas see 2 
20 ” ” 25 oes eee ee0ce sce eee 3 
py) Ty) ” 30 cop eon eee eee eee 4 
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IntoxicitTina LIQuors., 


907. A licence which has been provisionally renewed, subject 
to a reference to the compensation authority, and the renewal of 
which the compensation authority has refused, is not a licence in 
respect of which a charge can be imposed for the purpose of the 
compensation fund (/). 


208. The rate of charge in the case of an hotel is one-third of 
that charged in other cases, and in the case of any licensed 
premises which are certified by the licensing justices on the 
application of the holder of the licence to be used ouly as public 
gardens, picture galleries, exhibitions, places of public or private 
entertainment, railway refreshment rooms, bond fide restaurants or 
eating houses, or for any other purpose to which the holding of a 
licence is merely auxiliary, such rate, not less than one-third of 
that charged in other cases, as the justices think proper in the 
circumstances (1). 

An hotel for this purpose means premises of the value of £50 
and upwards, which are proved to the satisfaction of the Commis. 
sioners of Customs and Iixcise (m) to be structurally adapted for use 
as an inn or hotel for the reception of guests and travellers desirous 
of dwelling therein, and to be mainly so used, and in the cass of 
which either no portion of the premises is set apart and used as an 
ordinary public-house for the sale and consumption therein of 
liquors, or the annual value of any portion so set apart and used 
does not, in the opinion of the Commissioners, exceed £25 (n). 

An hotel of even a large annual value, a portion of which, 
exceeding £25 in annual value, is set apart and used as an ordinary 
public-house, does not come within the exemption in favour of 
premises used for a purpose to which the holding of a licence is 
merely auxiliary (0). 


SCALE OF Maximum CHARGES—continued, 


Annual Value of Premises to be taken as for the purpose of Maximum 
Publican’s Licence Duty, Rate of Charge. 
£ £ £ 
30 and under 40 ... re sas an tee 6 
40 ,, » 50 ... sus sis ose ive 10 
50 ,, » 100... ‘ive eee oes eee 15 
100 ,, » oO... saa ace i aan 20 
200 ,, » 300 ... ids oes ies ‘a 30 
300 ,, » 400 ose 40 
400 ,, » 500 . . 50 
500 ,, » 600 . . 60 
600 _,, » 400 70 
700 rT) YT) 800 oes seo eve oe eee 80 
800 _ , » 900 ... see see ose eee 90 
900 and over 100 


k) Malkin v. R., [1906] 2 K. B. 886 (proceeding by petition of right). 

l) anne (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 24), 
Sched. TIL, Part I. As to places of entertninment generally, seo title 
THEATRES AND OTMER PLACES OF ENTERTAINMENT. 

tm) As to theso Commissioners, see title REVENUE. 

n) Licensing ater ear omer Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
Sched. I1l., Part I. As to the law relating to inns generally, see title Inns 
AND INNKEEPERS, Vol. XVII., Roe 301 et seg. 

(o) B. v. Carter, [1907] 1 K. B. 298. 


Part [X.—COMPENSATION. 


209. These charges must be levied and paid together with and 
as part of the duties on the corresponding excise licence, but a 
separate account must be kept by the Commissioners of Customs 
and Excise of the amount produced by those charges in the aren 
of any compensation authority, and that amount must in each 
year be paid over to that authority in accordance with rules made 
by the Treasury for the purpose (7). 


210. If a borough in a county is constituted a county borough (q) 
between the date at which the county compensation authority 
imposes the charge and the date when the charge is collected, the 
Commissioners (1) must pay over to the compensation authority of 
the new county borough the charges collected in respect of licensed 
houses within the new county borough, although such charges were 
imposed by the county authority (8) But if the renewal of the 
licences of houses within the new county borough has already 
been refused by the county compensation authority, the county 
compensation authority must pay the compensation (t). 


211. Any sums paid to a compensation authority in respect of 
the above charges, or received by it from any other source for tho 
payment of compensation, must be paid by it to a separate account 
under its management, and the moneys standing to the credit of 
that account constitute the compensation fund (wu). The compen- 
sation authority in the exercise of its powers must have regard to 
the funds available for the payment of compensation (v). 

Rules have been made by the Home Secretary regulating the 
management and application of the compensation fund and the 
audit of the accounts of quarter sessions (7). 


212. The compensation authority may, with the consent of a 
Secretary of State, borrow in accordance with rules made under the 
Licensing (Consolidation) Act, 1910 (a), on the security of the com- 
pensation fund, for the purpose of paying any compensation (0). 

A Secretary of State may make rules providing for the enforce- 
ment of any security given for money borrowed and for the time, 
not exceeding fifteen years, within which money borrowed must be 
replaced (c). 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
s., 21 (2). These rules were dated 10th March, 1905. The year in respect of 
which the charge is payable runs from 5th April to 5th April (Horton v. Penn, 
[1907] 1 K. B. 561). 

(q) title Loca GoVERNMENT. 

(r) As to the Commissioners, see note (a), p. 17, ante. 

8) R. v. Inland Revenue Commissioners, I. v. Glamorgan Justices, Ex parte 
Davies, [1910] 1 K. B. 851. 

(t) /btd. The matter will be one for adjustment under the order creating the 
county boroughs. 

(¥) Técensing (Consolidation) Act (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 21 (4). 

v) Lhud., a, 21 (5). 

(w) / hid., 8. 47 (c); Licensing Rules, 1910, rr. 34—36, 55-—64. 

(a) 10 Edw 7 & 1 Geo. 5, c. 24. 

b) 1 bid., 8. 21 (6); Licensing Rules, 1910, rr. 65—71. 

c) licensing (Uonsolidation) Act, 1910(10 Edw. 7 & 1 Geo. 5, c. 24),'s, 47 (b) ; 
Licensing Rules, 1910, rr. 65—71. 
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213. Any expenses incurred by the compensation authority in 
the payment of compensation or otherwise in the exercise of its 
powers or in the performance of its duties as compensation 
authority, and such expenses of the licensing justices, incurred 
with respect to the matier of the reference to the compensation 
authority of the question of the renewal or transfer of old on- 
licences or the grant of new on-licences, as quarter sessions may 
allow, must be paid out of the compensation fund (d). 


Secr. 4.—Deductions from Rent. 


214. Certain deductions from rent, in no case exceeding half 
the rent (e), may, notwithstanding any agreement to the con- 
trary ({), be made by any licence-holder who pays a charge levied 
for compensation purposes, and also by any person from whose 
rent a deduction is made in respect of the payment of such a 
charge (4). 


Sr iid (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. é, c. 24), 
8. 5). 
e) Jbid., Sched. III., Part IT. 

J) Wooler y. North Eastern Breweries, [1910] 1 K. B. 247. 

) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 7. 24), 
rata (3). e scale of deductions (1bid., Sched. III., Part IL) is as 
ollows :— 


A person whose eat term does not exceed— 


1 year may deduct a sum equal to 100 per cent. of the charge. 
2 years ss i 88 ‘6 
3 99 9? 99 82 99 
4 os 99 99 76 ) 
5 o” ” 9 70 ” 
6 99 99 99 65 95 
| LB) 9? 99 60 99 
8 9) 9? ted 55 99 
9 o> > 99 50 99 
10 yD +2 th) 45 9? 
ll 99 38 9? 41 99 
12 9 99 9) 37 o> 
13 iy) ” > 33 9 
14 ? 9? 99 29 99 
15 9? g) 9? 25 v1 
16 Lhd 99 ”) 23 93 
17 9? ” 99 21 >! 
18 i 3) iP +B 19 +] 
19 99 ” ” 17 rF 
20 ” ” ” 15 ’ 
21 9 DD 99 14 9! 
22 ” ” 13 rs 
23 8% 99 th) 12 9) 
24 99 99 ge 11 1 
25 $$ 9° $3 10 | 
Exceeds 
25 but does not exceed 30 years 7 re 
380 9 a 35 ” 
35 ” 0 40 5 ly 
40 ry) 9 45 4 m1 
45 hd » 50 3 "1 
we ry 99 55 2 iT 
&5 0 - 60 ros 


Part IX.—CoMPENSATION. 


215. The unexpired term is reckoned from the date on which 
the charge is payable, namely, 10th October (h). 

Where the lessor has granted to the lessee not only an existing 
lease, but also a reversionary lease to commence on the day next but 
one after the expiration of the existing lease, the unexpired term 
of the lessee includes nof only the unexpired term of the existing 
lease, but also the term of the reversionary lease (i). 


216. Such deductions are a charge upon the rent, and where the 
reversion is settled, a tenant for life has no right, in the absence of 
special directions in the will or settlement, to have any part of such 
deductions paid out of capital (i). 

In arriving at the rateable value of licensed premises no 
deduction from the gross annual value is allowable in respect 
of payments to the compensation fund (J). 


Secr. 5.—Amount of Compensation. 


217. The amount of compensation to be paid is a sum equal to 
the difference between the value of the licensed premises (calculated 
as if the licence were subject to the same conditions of renewal as 
were applicable immediately before the passing of the Licensing 
Act, 1904 (m), and including in that value the amount of any deprecia- 
tion of trade fixtures arising by reason of the refusal to renew the 
licence), and the value which those premises would bear if they 
were not licensed premises (7). 

The value of licensed premises is the amount which they 
might fairly be expected to fetch if sold in the open market (v), 
and it is material to inquire into the quantity and quality of tho 
liquors sold at the licensed premises under normal conditions and 
apart from any considerations of a personal or special character, 
such as the popularity of the licensee or the proximity of the 
licensed premises to the brewery; but there cannot be taken into 
consideration, in addition to the brewer’s profit arising from the 
supply of liquor to the licensed premises, any profits which a 
tenant might be expected to make by the sale of the liquor so 
supplied (p). 

‘he conditions of renewal applicable before the passing of the 
Licensing Act, 1904 (m), were:—(1) With regard to licences other 


(4) London County Council v. Watney, Combe & Co., [1909] 1 K. B. 637. 

(¢) Llangattock (Lord) v. Watney, Combe, Reid, & Co., Ltd., [1910] A. C. 391. 

(k) Re Smith, Smith vy. Dodsworth, [1906] 1 Ch. 799. 

(1) Waddle v. Sunderland Union, (1908] 1 K. B. 642, C. A., affirming 8. C., 
[1906] 2 K. B. 899. As to the effect of such deductions upon assessments for 
income-tax, see title INcomE Tax, Vol. XVI., pp. 633, 653. 

(m) 4 Edw. 7, c. 23 ; and see the text, t/a, and p. 76, post. 

in) 7 via (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 20 (1). 


(0) Finance Act, 1894 (57 & 58 Vict. c. 30), s. 7 (5). 

(p) Ashby’s Cobham Brewery Co., Re The Crown. Cobham; Ashby's Statues 
Brewery Cv., Re The Hand and Spear, Woking, [1906] 2 K. B. 754. See also 
Walker v. Brisley, Grinter vy. Fleminy, [1900] 2Q. B, 735; Lasselle and Sharman, 
Lid., Re“ The Freemasons Arms,” Chester (1908), 72 J. P. 323. 
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INTOXICATING LIQUORS. 


than old beerhouse licences, they were subject to refusal by justices 
upon any ground in their discretion and without compensation 
(but subject to an appeal to quarter sessions); (2) with regard to 
old beerhouse licences, they were subject to refusal by justices only 
upon one or other of four grounds (q) (subject to an appeal to 
quarter sessions). 

218. The amount of compensation to be so paid is the amount 
agreed upon by the persons appearing to the compensation autho- 
rity to be interested in the licensed premises and approved by that 
authority, and in default of such agreement and approval, the 
amount must be determined by the Commissioners of Inland 

tevenue in the same manner and subject to a like appeal (r) to the 
High Court as on the valuation of an estate for the purpose of 
estate duty (8). 

Any costs incurred by the Commissioners of Inland Revenue on 
such an appeal must, unless the High Court orders those costs to 
be paid by some party to the appeal other than the Commissioners, 
be paid out of the amount to be paid as compensation (t). But the 
court has a discretion to order the Commissioners to pay a 
successful appellant’s costs (a). 


219. The compensation is to be paid to the persons interested 
in the licensed premises(b), and must, in any event, be divided 
amongst them (including the holder of the licence) in such shares 
as are determined by the compensation authority: provided thatin 
the case of the licence-holder regard must be had not only to 
his legal interest in the premises or trade fixtures, but also to his 
conduct and to the length of time during which he has been the 
holder of the licence, and the holder of a licence, if a tenant, must 
(notwithstanding any agreement to the contrary) in no case receive 
a less amount than he would be entitled to as tenant from year 
to year of the licensed premises (c). 


(q) Set out in the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
c. 24), Sched. I., Part IL, A. These are the same grounds as those upon 
which licensing justices can themselves refuse the renewal or transfer of an 
old beerhouse licenve (see p. 65, ante). 

(r) Under the Finance Act, 1894 (57 & 53 Vict. c. 30), 8. 10. As to the facts 
to be considered, see Lasselis and Sharman, Ltd., Re‘ I'he Freemusons Arms,” 
Chester (190%), 72 J. P. 323. , 

(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
B. 20 ( 2): As to such valuation, see title EstatE and OruzR Deatu Durigs, 
Vol. XIIT., pp, 207 e¢ seq. 

) nes (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
@. 20 (4). 

(a) Ke Hardy's Crown Brewery, Ltd., and St. Philip's Tavern, M. 
[1910] 2 KB. 257, ©. A. . ees 
6) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24) 
a. 20(1). As to pryment to trustees fordebenture-holders, see Noakes v. Noukes 
& (o., Ltd, [1007] 1 Ch. 64; Dawson v. Braime’s Tadcaster Breweries, Ltd. 
1907] 2 Ch. 359; w Guarantee and Trust Society, Lt2. y. Mitcham and Cheam 
Brewery Co, Lid., [1906] 2 Ch. 98. As to payment to a tenant for life, see 
Re Bladon, Dando v. Porter (1911), 46 L. J. 448. As to payment to the lords of 
@ manor in respect of a beerhuuse within the same, see Ecclesiastical Commis- 
stoners y. Page and Others (1911), 131 L. T. Jo. 820. As to equitable mortgagees 
see Bent’e Brewery Oo., Lid. v. Dykes (1909), 100 L. T. 476, f 


(c J.icensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 


Part IX.—CoMPENSATION, 


If @ person is registered as owner of licensed premises and 
compensation is awarded and paid to him as such owner, although 
in fact he is only co-owner with other persons, an action may be 
brought against such registered owner by the co-owners to compel 
him to account for the money, and the defendant may be ordered to 
bring the amount paid to him into court to the credit of the 
action (d). 

Where the business carried on at licensed premises has been 
bequeathed to one person, but the licensed premises have been devised 
to another, who lets them to lessees and ceases to carry on the 
business himself, the person to whom the business has been devised 
is not entitled to any share in compensation awarded on non-renewal 
of the licence after the premises have been so let (c). 


220. If on the division of the amount to be paid as compen- 
sation any question arises which the compensation authority 
considers can be more conveniently determined by the county court, 
if may refer that question to the county court in accordance with 
rules of court to be made for that purpose (f). 

When a question has been referred to a county court to deter- 
mine in what proportions a sum of money determined to be 
due by way of compensation should be divided between lessees for 
a term of years, who are brewers, and the freeholders, and the 
county court judge makes the apportionment upon the basis of a 
particular per cent. interest table, the High Court will not 
interfere, the valuation of the respective interests being entirely a 
question of fact to be determined by the county court judge im 
the circumstances of each case (9). 


Secr. 6.—Lcturns to Secretary of State. 


221. The compensation authority with respect to its own action 
a8 compensation authority, and the action of the licensing justices 
in referring to it the question of the renewal of old on-licences, 
must in each year make such returns to the Secretary of State as 
he may require (h). 


(d) Birkin vy. Smith, Lisee 2K. B. 112, C. A. 

¢) Re Spurge, Culver v. Collett (1911), 55 Sol. Jo. 499. 

4 ) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 20 (3). Compare title County Courts, Vol. VIII, p. 662, and for the 
procedure on such a reference, see ibid., pp. 663, 664. 

(g) Liverpool Corporation v. Peter Walker & Son, Ltd.,[1908] 2K. B. 33, C. A. 
There is no rule nor presumption of law, either genoral or applicable to the 
dered circumstances of such a case, by which the county court judge is 

ound to treat the respective interests of the parties as 4 per cent. invest- 
ments. Quere, whether there is a right of appeal from a county court udge 
. c. a question bas been referred under the Licensing Act, 1910 (10 Edw. 7 

1 Geo. 5, c. 24). 

(1) Licensing !onsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24); #. 46, 
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InTOXxICAT:NG LIQUORS. 


Part X.—-Decisions of Licensing Authorities. 


Sucr. 1.—Appeal to Quarter Sessions. 
Sun-Sect. 1.—By T'erson Aggrieved. 


222. Any person who thinks himself aggrieved by the refusal of 
the licensing justices to grant a renewal, transfer, or special 
removal of a justices’ licence, in cases where the power of refusal 
is vested in those justices, may appeal to quarter sessions (i). 

An appeal lies from a refusal of justices to renew a beer retail 
justices’ off-licence (j), as in other cases; and from a refusal to 
renew the provisional grant of a licence (A). 

Where the outgoing tenant of a licensed house wilfully omits to 
apply for a renewal and leaves the house, and a new tenant applies 
for and is refused a grant at transfer sessions, there is a right of 
appeal (1). 

There is no appeal to quarter sessions from a refusal to grant o 
new licence(m), or from an order sunctioning the removal of a 
justices’ licence. 

Nor is there an appeal to quarter sessions when the whole body 
of justices of a county borough, acting os the compensation 
authority, refuse, subject to compensation, to renew a licence (7). 

No right of appeal from the refusal to grant a licence is conferred 
by the provision (0), which gives an appeal from an order or con- 
viction of a court of summary jurisdiction (p); and appeals from 
licensing justices to quarter sessions do not take place in accordance 
with the Summary Jurisdiction Acts (>p). 


223. If upon the renewal of a justices’ on-licence the licensing 
justices make an order for alteration of the premises (7), such order 
is subject to an appeal to quarter sessions in the same manner as 
the refusal of licensing justices to grant the renewal of a justices’ 
licence, provided that, in a borough having o separate court of 
quarter sessions, the appeal may, at the option of the appellant, be 
either to the borough quarter sessions or to the quarter sessions of 
the county in which the borough is locally situated (7). 





NS ee oe 


ne ttan ape 





te eee 


(‘ nee (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a. 


j) R. v. Schneider (1883), 11 Q. B. D. 66. 

k) R. v. London tp Justices (1889), 24 Q. B. D. 341. 

t) Thornton v. Clegg (1889), 24 Q@. B. D. 182. 

m) See Licensing Act, 1874 (37 & 38 Vict. c. 49), s. 27 (now repealed), which 
altered the law as laid down in 2. v. Smith (1873), L. B. 8 Q. B. 146. 

(") R. v. Suuthampton Justices, [1906] 1 1k. B. 505. 

o) Namely, Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
©. 24), 8. 99 03); As to the night of appoul, see the text, supra. 

(p) Boulter v. Kent Justices, [1897] A. C. 556, overruling 2. v. Glamorgan- 
shire Justices, R. v. Pontypool Justices, [1892] 1 Q. B. 621, C. A. For an 
enumeration of the Summary Jurisdiction Acts, see note (r), p. 87, post. As to 
appeals to quarter sessions under the Summary Jurisdiction Acts, see title 

GISTRATES, 


(9) Voaee Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
@ 4. e 
(r) J ba, & 72 (2); R. v. Bath (Recorder), [1904] 2 K. B. 570. 





Part X.—Decisions or LICENSING AUTHORITIES. 


224. The person against whom an order has been made, or whose 
licence has been refused (s), is a person aggrieved. The person 
must, however, be directly agerieved by the order (t); for example, 
a publican is not aggrieved by the grant of a licence to a rival 
publican (a). 

In some cases & mortgagee may appeal to quarter sessions on 
behalf of the occupier, the renewal of whose licence has been 
refused, although the occupier personally refuses to appeal, and 
even says he does not wish the licence to be renewed (0). 

In those cases in which an owner or mortgagee is expressly 
authorised to apply for the grant of a licence at transfer sessions, 
if he so applies, and his application is refused, he may appeal to 
quarter sessions (c). 


Sus-Secr. 2.—Zo what Court. 


225. The appeal must be made to the next court of quarter 
sessions for the county in which the premises in respect of which 
the appeal is made are locally situated (d), unless that court is held 
within nineteen days after the refusal, and in that case to the next 
subsequent court (e). In the case of a liberty having a separate 
court of quarter sessions the appeal may be either to the quarter 
sessions for the liberty or to the quarter sessions for the county 
in which the liberty is locally situated (/'). 


Sus-Szor. 3.—Notice of Appeul. 


226. The appellant must give notice in writing of his intention 
to appeal and of the grounds of appeal to the clerk to the licensing 
justices (g) whose decision is appealed against within five days 


(8) RB. v. Deune (1841), 2 Q. B. 96. 

(t) RB. v. Andover Justices (1886), 16 Q. B. D. 711, per MatiiEw, J., at p. 714; 
R. vy. Middlesex Justices (1832), 3 B. & Ad. 938, per LITTLEDALE, J. 

a oe v. Middlesex Justices, supra; and see Le Nuttall, R. vy. Sherrard (1888), 
41. L. KR. 540. 
b) Garret? v. Middlesex Justices eee 12 Q. B. D. 620. 
c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), s. 87; 
R. v. West Riding Justices (1883), 11 Q. B. D. 417; Garrett v. Mildlesex Justices, 


supra, 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
8. 29 (1); Boulter v. Kent Justices, [1897] A. O. 556. The appeal lies to the 
quarter sessions for the county, although the napa are situated in a borough 
having a separate court of quarter sessions. But the City of London 1s for this 
purpose deemed a county and nota borough (Licensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 29 (1) ). ; 

(e) Zbid., 8. 29(2). See R. v. Afaule (1871), 35 J. P. 596; Quarter Sessions 
aa Ned (Barnes's Act) (12 & 13 Vict. c. 45), 8.1; R. v. Surrey Justices (1880), 

. D. 100. 

(f) oe (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 29 (1). See L. v. Deane, supra; R. v. Cockburn (1854), 4 B. & B, 265. 

(g) Formerly the notice of appeal had to be served upon all the justices who 
joined in the decision (R. v. Bedfordshire Justices (1839), 11 Ad. & Hl. 134; Rv. 
Cheshire Justices (1840), 11 Ad. & El. 139; R. v. Glamorganshire Justices, R. v. 
Pontypool Justices, [1892] 1Q. B. 621, 0. A., taken with Boulter v. Kent Justices, 
supra (see S. O. as rted 66 L. J. (a. B.) 787, of Lord HERSOCHELL, at 
p. 793); and compare Westmore v. Paine, bg, Q. B. 482) ; and such service 
was a condition precedent to the power of the sessions to hear the appeal. 
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after the decision and at least fourteen days before the holding of 
the quarter sessions to which the appeal is made (h). 

If the last of the five days is a Sunday, notice served on the 
following Monday is too late (2). 

A notice of appeal, delivered according to the regular and 
ordinary course of post, on a Sunday when, if delivered on 
the following Monday, there would not have been the requisite 
fourteen clear days before the first day of the sessions, 1s not 
well served (X). 

The fourteen clear days must be reckoned exclusively both of the 
day of giving the notice and the first day of the sessions, and the 
day of bringing an appeal is the day upon which it is entered, not 
the day upon which it is heard (/). 

The notice must be signed by the appellant or his attorney on 
his behalf (m). A notice signed in the appellant’s name by the 
clerk to his attorney, with the appellant’s authority, is sufficient (7). 

A mere error in the wording of a notice of appeal, if it does not 
mislead anyone, does not make the notice bad (0). 


Sus-Secr. 4.—Jtecognisances. 


227. The appellant must, within the five days within which he 
can give notice of appeal, enter into a recognisance with two 
sufficient sureties before some justice acting in and for the county 
or place, conditioned to appear at quarter sessions and prosecute 
his appeal, and abide the judgment of the court thereon, and to 
pay such costs as may be awarded by the court (>). 

; ae is to be counted, even though it be the last of the five 
ays (q). 

A recognisance entered into too late is not void, but the 
court of quarter sessions has thereby no jurisdiction to hear the 
appeal (r). 

Where a recognisance has been entered into and the appeal 
subsequently dismissed with cos‘s, and after the sessions terminate, 





Service upon the clerk of the justices was not sufficient (see Ex parte Curtis 
(1877), 3 Q. B. D. 13; Westmore v. Paine, [1891] 1 Q. B. 482, but the law is 
now altered). 

(h) rete "wage orara el Act, 1910 (10 Edw, 7 & 1 Geo. 5, c. 24), s. 29 (3). 
It was held in 2. v. Bristol Licensing Justices and R. v. Gloncestershire Justices 
(1893), 63 L. T, 225, that the appellant must give notice of appeal to the “ other 

arty,’’ who might be the superintendent-of police, but this decision is virtually 
overruled by Boulter vy. Kent Justices, [1897] A. 0. 586. 
i) Riv. Middlesex Justices (1843) 12 L. J. (ut. 0.) 59. 

k) Re Asprell (Inhabitants) y. Lancashire Justices (1852), 16 Jur. 1067, 2.3 

and see 22. v. Middlesex Justives, supra. 

t) R. v. Middlesex Justices (1845), 14 L. J. (ar. 0.) 189. 

m) Quarter Sessions Act, 1849 (12 & 13 Vict. c. 45), 8. 1. 

n) R. v. Kent Justices i873), L. B. 8 Q. B. 305. 

(0) &. v. Denbighshire Justives (Llangollen v. Ruabon) (1841), 10 L. J. (Mm. ©.) 
79; RB. v. Westhoughton (Jnhalttants) (1813), 5 Q. B. 300; 2 v. Bucking- 
hamshire Justices (1854), 24 L. J. (M. 6.) 18, note (2). 

p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 29 (3). 
) Ee parte Simpkin (1859), 2 BE. & E. 392; and see Peacock v. J. (1858), 4 
. B. (N. 8.) 264; Wynne v. lonaldson (1865), 12 L. T. 711. 

(r) &. v. Glamorganshire Justices (1890), 24 Q. B. D. 675. As to costs, sce 

Pp- 8S ef seg., post. 


Part X.—DEcIsIONS oF LICENSING AUTHORITIES, 


but before the next sessions, payment of the costs is demanded of 
the appellant, who does not pay, the next sessions has power, on 
affidavit of these facts, to estreat the recognisance, even if an 
adjourned sessions has been held in the meantime (s). 

The justice before whom an appellant enters into a recognisance 
to prosecute his appeal may summon any person whose evidence 
appears to him to be material and require bim to be bound in 
recognisance to appear at the quarter sessions to whom the appeal 
is made, and give evidence in the appeal (t). If any person so 
summoned neglects and refuses to obey the summons, or refuses 
to enter into the recognisance, the justice may issue a warrant for 
his arrest, and if he persists in his refusal to enter into a recog- 
nisance, may order him to be imprisoned till he enters into the 
recognisance or is otherwise discharged in due course of law(a). 


Sus-Secr. 5.—Justices disqualified on Appeals. 


228. No justice can act in the hearing or determination of an 
appeal from any decision in which he took part (0). 


Sus-Secr. 6.—Trocedure on Appeal. 


229. It seems to be intended that justices who refuse to renew 
or transfer a licence should, if an appeal to quarter sessions is 
entered, appear and support their decision (c). 

If, however, justices do not appear in support of their decision, 
and no one else appears to oppose or is periitted to and does give 
evidence against the renewal of the licence, the court is bound to 
allow the appeal and grant the licence (cd). 

Objectors before the justices cannot claim as of right to be heard 
at quarter sessions (¢). 

The appellant cannot, upon the appeal, go into or give 
evidence of any ground of appeal not set out in the notice of 


appeal (/). 2s 
The court of quarter sessions cannot impose a condition to the 


appeal in addition to those imposed by statute (9). 


(" R. v. Lele of Ely Justices (1855), 5 E. & B. 489. 
t) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 30 (1). 

a) Ibid., 8. 30 (2). 
wt I i 8. 29 ty R. ¥. Lancashire Justices, Ex parte Heathcote (1906), 75 

. (K. B.) 198. 

(c) Provision for the costs thus incurred by justices is made, whether the 
decixion of the justices is upheld or reversed. 

(2) Evans y. Conway Justices, [1900] 2 Q. B. 224, C. A. 

(ec) Nix v. Nottingham Justices, [1899] 2 Q. LB. 300, n., sub nom. Nix and 
Beeston Brewery (1828), 15 T. L. B. 413. . 

(/) Russell y. Blackheath Justices (1897), 61 J. P. 696. As to defects in the 
statement of grounds of appeal and the amendment of grounds of appeal, sce 
Quarter Sessions Act, 1849 (12 & 13 Vict. c. 45), ss. 1, 3; under «, 3 (idid.) 
an entirely new ground of appeul may be added by consent of the court (i. v. 
Llangenny (Inaabitants) (1863), 4 B. & S. 311). As to the costs of frivolous and 
vexatious grounds of appeal, see Quarter Sessions Act, 1849 (12& 14 Vict. c. 45), 
8. 4, 

9) RB. v. Pawltt (1873), L. B. 8 Q. B. 491. They therefore cannot make a 
rule that an appeal must be entered and grounds appeal deposited with the 
clerk of the peace three clear days before the first day of sessions, this rule being 


81 


BEcr. 1. 
Appeal to 
Quarter 
Sessions. 


Disqualifica- 
tion on 
appeals, 


Proccdure, 


SEOT, 1. 
Appeal to 
uarter 


h borkewl 


Sot ha 
opposition on 
appeal. 


Hearing of 
appeal, 


INTOXICATING LIQUORS. 


If, owing to the failure of the objector to serve a seven days’ 
notice of opposition, the justices had no jurisdiction to refuse the 
renewal of a licence, and an appeal is made to quarter sessions, the 
latter court has no jurisdiction to refuse the renewal of the licence, 
even though a seven days’ notice of opposition has been served 
before the hearing of the appeal (i). 


230. No fresh notice of opposition is required when an appeal 
is made to quarter sessions (t), but if a notice of opposition has 
been given so as to give the justices jurisdiction to refuse the 
renewal, quarter sessions is confined to the same objections of which 
notice was given Originally (k); at any rate, unless sufficient notice 
of new grounds of objection is given before the hearing of the appeal. 
or quarter sessions adjourns the case (1). 


231. The court of quarter sessions cannot adjourn the hearing 
of the appeal from one sessions to another (m), but must hear and 
determine the matter, and make such order therein as it thinks 
fit, and may, if necessary, grant the renewal, transfer, or special 
removal of the licence in the same manner as the licensing 
justices (n), its judgment being final and conclusive for all intents 
and purposes (0). 

Such an appeal amounts to a rehearing, and quarter sessions has, 
therefore, a right to hear fresh evidence (7). 

Where justices ought to, but do not, state their ground of 
refusal, and the applicant appeals to quarter sessions, the latter court 
may hear the appeal on its merits, and is not bound to allow the 
appeal merely because the justices have not stated their ground of 
refusal (q). 

Quarter sessions may dismiss the appeal on the ground that the 
notice of appeal is insufficient; and even if, in the opinion of the 
High Court, the justices at quarter sessions are not clearly right in 
so doing, the High Court may decline to interfere (7). 

If the justices at quarter sessions are equally divided they cannot 
be compelled to adjourn, but one may retire and let the majority 


more than a mere rule of practice. See also ft. v. Norfolk Justices (1834), 5 
B. & Ad. 950; 2. v. West Riding a Yorkshire Justices (1833), 6 B. & Ad. 667, 
(A) Ruddick y. Liverpool Justices (1876), 42 J.P. 406; Hockings v. Powell (1891), 
55 J. P. 358; but see Ex parte Gorman, [1894] A. O. 23. As to notice of 
opposition, see pp. 43 e seq., post. 
f Ez parte Gorman, supra. 
Mg Whiffen v. Malling, [1892] 1 Q. B. 362,0. A., per Lord Esuzr, M.B., at 
‘)) Ez parte Gorman, supra, per Lord HERScHELL, L.C., at p. 29. 
m) &. v. Belton (1848), 11 Q. B. 379; Ea parte Evans, 1804) A. O. 16. 
n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


s. 29 (4). 
(0) Z ba, 8. 29 (5). As to the meaning of these words, see Kydd v. Liverpool 
we eo ee aie 9} pe 7 - costs, see p. 83, post. 

p) R. v. Pilgrem (1870), 6 . 89; Whiffen v. Malling, supra, 
Lord Esuer, M.R., at p. 368. G ne eap rear 

Ex parte Gorman, supra, per Lord HERSONELL, L.O., at p. 29. 

r) Rov. Lancashire Justices (1877), 41 J. P. 293. Apparently on the ground 
that the sufiiciency or cy of the notice is a question of fact for 
quarter sessions. 


Part X.—DkxcIsions OF LICENSING AUTHORITIES. 


of those remaining decide (s). If one of the justices does not 
withdraw, then the decision of the court below stands (a). Jf, 
with the assent of all the justices but one, the chairman gives a 
casting vote and declares a decision thus obtained, the court will 
not interfere (b). Moreover, although justices cannot, even if equally 
divided, adjourn to the next sessions, they may perhaps adjourn 
to another day before the next sessions (s). 


Sus-Secr. 7.—Costs. 


232. Any court of general or quarter sessions, upon proof of 
notice of any appeal to the same court having been given to the 
party or parties entitled to receive it, though such appeal was not 
afterwards prosecuted or entered, may, at the same sessions for 
which such notice was given, award to the party or parties receiving 
the notice such costs or charges as the court thinks reasonable 
and just, and order them to be paid by the party or parties giving 
the notice (c). 

Where an appeal has been dismissed or abandoned, the court 
of quarter sessions must order the appellant to pay to the 
justices against whose decision he has appealed, or such person as 
they appoint, such sum by way of costs as is, in the opinion of the 
court, sufficient to indemnify those justices from all costs and 
charges whatsoever to which they have been put in consequence 
of his having served notice of his intention to appeal (d), and the 
court of quarter sessions has no discretion in the matter (ce), even 
if the only application made to it be an ordinary application for 
costs (f). 


8) Ex parte Evans, [1894] A. C. 16. 

a) R. v. Belton (18418), 11 Q. B. 379, per Denuan, CJ., at p. 389: “ The 
judgment of the sessions would be the judgment of the justices out of sessions.” 
And see Ex parte Evans, supra. 

()) R. v. Fladbury (Inhabitants) (1839), 10 Ad. & El. 706. In this case, on 
the following day, after argument as to the legality of this decision, the justices 
present determined to adhere to it. 

(f Quarter Sessions Act, 1849 (12 & 13 Vict. c. 45), s. 6. 

d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
s. 31(1). In the case of a borough which had no separate quarter sessions, 
whether it had or had not a separate commission of the peace, the treasurer of 
the county, not of the borough, was, until 1882, the person upon whom the 
order was to be made (Meiyate Corporatiun v. Hart (1868), l. RB. 3 Q. B, 244; 
kK. v. Dale (1852), Dears. C. 0.37; Winn v. Mossman (1869), L. R. 4 Exch. 292). 
Further, the words ‘county or place” do not include a borough having a 
separate commission of the peace but no separate quarter sessions, and in the 
case of such a borough tho order for payment should be made upon the 
treasurer of the county (2. v. Warwickshire Justices, [1902] 2 K. B. 101). 
But the attention of the judges who decided this case does not appear to have 
been directed either to the Licensing Act, 1872 (35 & 36 Vict. o. 94), s. 38, which 
did away with concurrent jurisdiction of justices for licensing purposes, or to 
the subsequent enactment of the Municipal Corporations Act, 1882 {45 & 46 
Vict. c. 50), 8. 246, which runs in the following words: ‘‘Licensing.—In the 
Act of 9 Geo. 4, c. 61 (Alehouse Act, 1828), 8, 37, ‘to regulate the granting of 
licenses to keepers of inns, ale houses, and victualling houxes in England,’ the 
expressions ‘ town corporate,’ ‘county or place,’ and ‘division or pluce,’ include 
every borough having a separate commission of the peace.” 

{* R. v. West Riding Justices, [1904] 1 K. B. 545. 

JS) B. v. Worcestershire Justices, [1900] 2 Q. B. 576, 0. A 
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The court must order any costs awarded by it to be paid, and, if 
necessary, issue process for enforcing the order (9). 

If the appellant refuses or neglects forthwith fo pay any sum 60 
ordered to be paid, the court may order him to be imprisoned until 
the sum is paid (kh). 

Where an appeal is allowed or where itis dismissed or abandoned, 
and the licensing justices whose decision is appealed against cannot 
recover the costs incurred by them from some other person, the 
court of quarter sessions must order the treasurer of the county 
in which the licensing district for which the licensing justices 
act is situated, or,in the case of a licensing district being a borough 
having a separate quarter eessions, the treasurer of the borough, 
to pay to the justices such sum ag is, in the opinion of the court, 
sufficient to indemnify them from all costs and charges whatsoever 
to which they may have been put, and such treasurer is authorised 
to pay the sum so ordered, which must be allowed to him in his 
accounts(i). The order upon the treasurer may be made either at 
the sessions where the appeal is heard or at the next ensuing 
sessions (j). 

Justices who appear to oppose the grant of a licence upon appeal 
to quarter sessions cannot be ordered to pay the appellant’s costs 
even if the appellant succeeds (k). 

Justices are entitled to retain any solicitor whom they select to 
act for them, and cannot be compelled to appear by the county 
solicitor, éven though it be one of his duties to act for justices upon 
the hearing of licensing appeals, and quarter sessions cannot 
attach to its order for costs a direction to the clerk of the 
peace that in ascertaining the amount of the costs he is to exclude 
the personal professional charges of the solicitor employed by the 
justices (/). 

A person who objects to the renewal of a licence before the 
justices, whereupon the renewal is refused and the applicant 
appeals to quarter sessions, cannot, if he does not appear upon the 
appeal, be ordered by the court of quarter sessions to pay the 
costs (m). 

When the court of quarter sessions refuses to hear an appeal on 
the ground that it has no jurisdiction, it has, nevertheless, juris- 
diction over the costs(n). Even if the recognisance has been 
entered into too late, quarter sessions can award costs, and can 
estreat the recognisance for non-payment of such costs (0). 


(9) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0, 24), 8. 29 (6) 

h) Ibid. 8, $1 (2). 

t) [bid., 8. 32 (1). 

}) Ibid., s. 32 (2). 

k) R.v. London (Strand Division) Justices, Ex parte London County Council 
(1898), 78 L. T. 559; 2. v. Slafirdshire Justices, [1898] 2 Q. B. 231. 

l) Rv. West Riding Justices, [1904] 1 K. B. 545. 

m) Boulter v. Kent Justices, [1897] A. O. 556. 

n) See £. v. Glumorganshire Justices (1890), 24 Q. B.D. 675; Great Northern 
Committee v. Inett (1877), 2 Q. B. D. 284; in which cases Peacock y. R. (1858), 
4. B. a 8) —. not followed. As to the jurisdiction and recognisances 
880 e 9 9 

(0) B. v. Glamorganshire Justices, supra ; and see p. 80, ante. 


Part X.—Decisions or Licensmva AUTHORITIES. 


The costs of a chief constable of a borough who appears on an 
appeal to quarter sessions to oppose a licence, even if he does so 
by the authority of the borough council, cannot be paid out of the 
borough fund, at any rate when there is no surplus fund in the 
hands of the corporation (p). 


233. As the taxation must be by the court, the amount of costs 
must be specified in the order, and an order to pay costs to be 
taxed by the clerk of the peace cannot be sustained (q). But the 
taxation of the clerk of the peace, if adopted by the court before the 
termination of the sessions, is sufficient (r). 

An order awarding costs may direct such costs to be paid to 
the justices to whom notice of appeal was given, or to whomsoever 
they may appoint (s), and it seems that where an order to pay 
the costs is made on the treasurer of the county or place, notice to 
attend the taxation should be given to him (a). 

Costs must be taxed before the end of the sessions (b), but 
may be taxed after the day of hearing the case and before an 
adjourned meeting (b), or at an adjourned meeting (c). The party 
who has to pay the costs may consent to the taxation taking place 
after the end of the sessions (d), and, if he appears at the taxation 
and does not raise any objection to the jurisdiction, will be held to 
have so consented (e). When costs are allowed by order of quarter 
sessions, and consent to a taxation out of sessions is not given, 
no subsequent court of quarter sessions has jurisdiction to order 
& taxation(/); but the practice of taxing out of sessions is 
now so common that the evidence of consent required will be 
slight (9). 

Costs payable by virtue of an order for the payment of the 
justices’ costs made upon the treasurer of the county or place may, 
however, be taxed either in or out of sessions (/). 





Tynemouth Corporation vy. A.-G., [1899] A. 0. 293; and see p. 43, post. 
te) Sellwood vy. Mount (1841), 1 Q. B. 726, 735; RB. v. Winder, [1900] 2 Q. B. 
366. 

(r) R. v. Mortlock (1845), 7 Q. B. 459; Freeman v. Read (1860), 9 O. B. (x. 8.) 
301; RB. v. Winder, supra. 

(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Gen. 5, o. 24), 
s. 31 (1); see p. 83, ante, and see 2. v. Binney (1853), 1 B. & B. 810; 2. v. 
Huntley (1854), 3 E. & B. 172; RB. v. Lele of Ely Justires (1855), 5 H. & B. 489, 
per Lord CamMPBELL, ©.J., at p. 493; 2. v. Winder, supra; but see RB. v. 
Devonport Justices (1869), 33 J. P. 614, sub nom. R. v. Peek, 20 L. T. 393. 

a) R. v. Winder, supra; and see p. 84, ante. a 

b) R. v. Hampshire Justices (1864), 33 L. J. (M. 0.) 104; Re Phillips v. 
Farquhar, R. y. Phillips (1873), 29 L. T. 100. 

3 Rawnsley v. Hutchinson (1871), L. B. 6 Q. B. 305, 

d) R. v. Mortlock (1845), 7Q. B.459; Freeman v. Read, supra; BR. v. Winder, 
supra. 

e) Ex parte Watkins (1862), 5 L. T. 605. 
S) Midland Ratl. ('o, v. Edmouton Union, [1895] A. O. 485. | 

) Midland Rail. Co. ¥. Edmonton Union, supra, per Lord HerscHEtt, L.0., 
at p. 488; &. v. Cumbertind Justices (1903), 68 J. P. 153. 

(i) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. $2 (2); and see p. 84, ante. Asto the taxation of ooste generally, see ti 
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Sect. 2.— Mandamus. 
Sup-Secr, 1.—Zo Justices. 


234. Justices are bound to hear (7) and determine (k) every 
application for a licence, and if they fail to do so according to Inw 
a writ of mandamus may be obtained from the High Court directing 
them to hear and determine the application (/). 


Suna-Secr. 2.—To Quarter Sesstona. 


235. A mandamus may be obtained to compel justices at quarter 
sessions to hear and determine an appeal (m), but such an applica- 
tion must be made within two calendar months after the first day 
of the sessions at which the refusal to hear took place, unless 
further time be allowed by the court or a judge, or unless special 
circumstances appear by affidavit to account for the delay to the 
satisfuction of the court (n). 


Sect. 8.—Certiorars. 
Sun-Seor. 1.—Excise Licence. 


236. An excise licence cannot be set aside by certiorari, as the 
granting of it is a ministerial and not a judicial act (0). 


Sun-Sect. 2.—Justices’ Licence. 


237. No conviction or order made in pursuance of the Licensing 
(Consolidution) Act, 1910 (p), originally or on appeal, relative to 
any offence, penalty, forfeiture, or summary order, can be quashed 
for want of form, or, if made by a court of summary jurisdiction, be 
removed by certiorari or otherwise, at the instance of the Crown 
or of any private party, into any superior court (p); but this does 
not take away the certiorari where (1) & manifest want of juris- 
diction in the tribunal that made the order, or (2) manifest fraud 
in the party procuring it, is shown (q). 


(t) A. ov. Walsall Justices (1854), 3 C. L. R. 100; 2. v. Farquhar (1874), 

L. RB. 9 Q. B. 258; Rv. Redditch Justices (1885), 2 T. L. B. 193. 

‘i ") See oe v. Sykes (1875), 1 Q. B. D. 52; but see Ex parte Gorman, [1894] 
. C, 23, 2 


(7) Rv. Walsall Justices, supra; R.v. Redditch Justices, supra; R. v. Sykes, 
eupra, Asto mandamus generally, see title Crown Pracricg, Vol. X., pp. 77 
e¢ seq., and in particular pp. 89—91. 

(m) See BR. v. Lancuster Justices (1891), 7 T. L. RB. 428, O. A., reversing S. OC, 
aub nom. Re O' Brien, R. v. Lancashire Justices (1891), 64 L. T. 562; 2. v. London 
Justices, [1895] 1 Q. B. 616, C, A.; and as to mandamus see note (/), supra. 

j @) rae fice Rules, 1906, r. 68; Zt. v. Gloucestershire Justices (1890), 54 
. P. 519. 


p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 102. 

q) Colonial Bank of Australasia vy. Willan (1874), L. R. 5 P. 0. 417; and see 
R. v. Bolton (1841), 1 Q. B. 66; Re Builey, Re Collter (1854), 3 E. & B. 607: 2. v. 
St. Olave's, Southwark, District Board of Works (1857), 8 LE. & B. 529 ; 2. v. Chelten- 
ham Commissioners (1841), 1 Q. B. 467; 2. v. Cambridye (Recorder) (1857), 8 KE. & 
B. 637; BR. v. Arkwright (1848), 12 Q. B. 960; Thompson v. Ingham (1850), 14 
Q. B. 710; Pease v. , (1863), 3 B. & S. 620; 2. v. Stimpson (1663), 4 B. & 
8. 301; Bunbury v. Fuller (1853), 9 Exch. 111; 22. v. Gillyard (1848), 12 Q. B 


f See title Crown Practice, Vol X., vt 171, 172. 
10 


Part X.~--DEcisIONs oF LICENSING AUTHORITIES, 


Secor. 4.—Special Case. 
Sus-Secr. 1.—Licensing Justices, 


238. The provisions of the Summary Jurisdiction Acts (1) do not 
apply to justices acting for licensing purposes, and a special case 
upon a point of law cannot be asked for under the Summary Juris- 
diction Acts (r) upon their decision (a). It seems also that they 
cannot state a case under the Quarter Sessions Act, 1849 (L), as 
there are no parties before them who can agree to the statement of 
a case under that Act. 

But in the case of an application for a protection order, which is 
made to a court of summary jurisdiction, a special case may be 
stated ‘ the justices under the Summary Jurisdiction Act, 
1879 (c). 


Sun-Secr. 2.—Quarler Sessions. 


239. Quarter sessions may grant a special case upon a point of 
law for the opinion of the High Court(d), and so may the com- 
mittee of quarter sessions acting as the compensation authority (e). 

The decisions of the High Court upon such matters other than 
convictions are open to appeal (f), but leave to appeal must be 
obtained (g). 


Part Xl._—Hours of Sale. 


Secr. 1.—Hours of Sale. 
Sus-Secr. 1.—In General. 


240. Intoxicating liquors may he sold by wholesale at any hour 
in premises in which no sale by retail can legally take place (i). 


627; Ex parte Bradlaugh (1878), 3Q. B. D. 509; R. v. Bradley (1894), 63 L. J. 
(a. 0.) 183. As to certivrari generally, sce title Crown Practicg, Vol. X., 
pp. 155 et seq7., and see 22. v. Nicholsun, [1899] 2 Q. B. 455, 468, 473, C. A. 

(r) Summary Jurisdiction Acts, 1848 (11 & 12 Vict. c. 43); 1879 (42 & 43 
Vict. c. 49); 1884 (47 & 48 Vict. c. 43); 1899 (62 & 63 Vict. c. 22) ; sce title 
MAGISTRATES. 

(a) Boulter v. Kent Justices, [1897] A. C. 556, overruling 22. v. Glamorganshire 
Tustices, R. v. Pontypool Justices, [1892] 1Q. B. 621, OC. A.3 West v. Potts 
1870), L. B. 6 Q. B. 88, n., sub nom. Garatty v. Potts, 23 L. T. 410; 2B. v. 

ird, Ex parte Jones (1898), 62 J. P. 309. 

(b 12 & 13 Vict. c. 45, 8. 11. 
fc) 42 & 43 Vict. c. 49; see BR. v. Bell, Ex parte Flinn & Sons (1899), 18 
T. L. R. 487. 

(d) R. v. Sylvester (1862), 2 B. & S. 322, is an example. : 

e) R. v, Suuthampton Licensing Justices, Ex parte Cardy, [1906] 1 K. B. 446. 
ot’ ) Walsall Overseers v. London and North \Western Liat!, Co. (1878), 4 App. 

. 30. 
gy) Judicature (Procedure) Act, 1894 (57 & 58 Vict. c. 16), ss. 1 (5), 2 (1). 
h) Licensing (Consulidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
@. 111 (2) @); &. v. Jenkins (1891), 61 L. J. (M. 0.) 57. 
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241. All premises in which intoxicating liquors are sold by retail 
must be closed as follows (1) :— 
(1) If situate within the metropolis (k),— 
(i.) On Saturday night from midnight until 1 o'clock in the 
afternoon on the following Sunday; and 
(ii.) On Sunday afternoon from 8 o’clock until 6 o’clock ; and 
(iii.) On Sunday night from 11 o’clock until 5 o'clock on the 
following morning; and 
(iv.) On all other days from half an hour after midnight until & 
o’clock on the same morning (2). 
(2) If situate beyond the metropolis (k) but in the metropolitan 
police district (1), or in a town (m) or populous place (2),— 
(i.) On Saturday night from 11 o’clock until half on hour after 
noon on the following Sunday; and 
(ii.) On Sunday afternoon from 2.80 until 6 o’clock ; and 
(iii.) On Sunday night from 10 o’clock until 6 o’clock on the 
following morning; and 
(iv.) On the nights of all other days from 11 o’clock until 6 
o’clock on the following morning (i). 
(8) If situate elsewhere than in the metropolis (/) or the metro- 
politan police district (/), or in a town (im) or populous place (2),— 
(i.) On Saturday night from 10 o’clock until half an hour after 
noon on the following Sunday ; and 
(ii.) On Sunday afternoon from 2.80 until 6 o'clock ; and 
(iii.) On Sunday night from 10 o’clock until 6 o’clock on the 
following morning; and 
(iv.) On the nights of all other days from 10 o’clock until 6 o'clock 
on the following morning (2). 


242. The general closing hours on Christmas Day and Good 
Friday, and the days preceding Christmas Day and Good Friday 


m tS) Seen (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5,c. 24), 8. 64, 
ched. V1., I. 

k) “The metropolis”? means the administrative county of London, with the 
addition of any other area that is within the four-mile radius from Charing 
Cross (Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
Sched. V1.—Special Provisions, 2 (a) ); and compare title METROPOLIS; and 
eee further p. 90, post. 

l) See titles METROPOLIS; PoLIcE. 

m) ‘‘Town"” means a pee or urban district, and any collection of 
houses adjacent to a town as so defined is deemed to be part of the town after 
it has been declared so to be by an order of the confirming authority having 
jurisdiction in the place where the houses are situated; but no borough or 
urban district, whether including such adjacent houses or not, is to be decmed a 
town, unless it contains 1,000 inhabitants (ibid., Sched. VI.—Special Provisions, 
2 b0h3 _ = seh (n), infra . 

n) “ Populous place”’ means any area with a population (see p. 89, of not 
less than 1,000, which by renson of the density of its sea NL the eteme 
authority of the county by order determines to be a populous place (¢bid.). 

Any order of the confirming authority of the county as to a town or populous 
place may be made from time to time at a meeting epecally convened for that 
purpose, in manner provided by regulations made by that authority, or 
in default of those regulutions by the clerk of the peace, and any such moeting 
may be adjourned, provided that an order restrictive of a previous order shall not 
be made except on a revision after the publication of acensus. Any such order 
must specify the boundaries of the town or populous place. Assoon as may be 
alter the publication of each census the confirming authority of the county must, 


Part XI.—Hovurs or SAzez. 


. y, are the same as the general closing hours on Sunday 
and Saturday, Sunday being taken to correspond to Christmas Day 
or Good Friday, and Saturday to the day preceding Christmas Day 
or Good Friday, but this provision does not alter the general 
elosing hours on Sunday when Christmas Day immeuiately precedes 
or succeeds Sunday (0). 


243. The time is taken as Greenwich mean time (p). 


244. The population of any area is to be ascertained according 
to the last published census for the time being (q). 


245. Where any intoxicating liquors are sold by retail under an 
excise licence, without the necessity of a justices’ licence, the pro- 
visions as to closing apply as in other cases (r). 


246. No local custom can abrogate the provisions as to closing 
hours, for example, a custum to keep open all public-houses on Mid- 
Lent Sunday is bad (8). 


247. The licensing justices may (a), if they think fit, as respects 
premises situate beyond the metropolis (b), for tho purpose of accom- 
modating the hours of closing on Sunday, Good Friday, and 
Christmas Day to the hours of public worship in that place, by order 
direct that such premises shall remain closed until 1 o’clock instead 
of half-past 12, and in that case the premises must be closed in the 
afternoon from 8 until 6 o’clock instead of from half-past 2 until 
6 o’clock(c). Where such an order is made, the provisions relating 
to closing hours take effect as if the general closing hours were 
modified as respects premises affected by the order in accordance 
therewith (d). 

No such order comes into operation until the expiration of one 
month after the date thereof, and the order must be advertised 
in such manner as the licensing justices direct, and is in force until 
revoked; the expense of such advertisement may be defrayed 
in like manner as the expenses of advertising the sittings of justices 
are defrayed (e). 





ata meeting to be specially convened for the purpose, revise orders then in force 
within its jurisdiction, and may order or cancel any of those orders, or make 
such further orders, if any, as it deems necessary to give effect to the provisions 
of the Act teens, Conan) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


Sched. Ash ea visions, 2). 

o) Ibdéd., ed. VI.—Special Provisions, 1. 

p) Statutes (Definition of Time) Act, 1880 (43 & 44 Vict, c. 9), #. 1; and see 
generally, title Timez. 

() Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 109; 
and see notes (m) and (n), p. 88, ante. As to the meaning of “‘return of the 
last census” in the case of the extension of a borough, see fe Druitt, Druitt v. 
Dehler, [1903] 1 Ch. 446, O. A., and note (£), p. 57, ante. 

7) Martiny. Barker (1881), 50 L. J. (af. C.) 109. 

8) Stacey v. Milne (1875), 39 J. P. 103; and see p. 101, post. For the effect 
of statutory enactments on customs, see title Customs AND Usaces, Vol. X., 
pp. 246 e¢ seq. ae 

(a) Notwithstanding anything contained in the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), or in any local Act. 

b) See p. 88, ante. 

‘h Pavemaing aoa Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 56 (1). 

id., 8. 56 (2). 

(e) Idid., a. 56 Se See the Local Government Act, 1888 (51 & 52 Vict. . 41), 

s. 30; Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), Sched. V. 
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Sun-Sect. 2.—Jn Wales (/). 


248. All premises in Wales in which intoxicating liquors are 
sold by retail must be closed as follows :— 

If situated in a town or populous place, (i.) on Saturday 
night from 11 o'clock until 6 o'clock on the following Monday 
morning; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 11 o’clock until 6 o'clock on the 
following morning. 

If not situated in a town or populous place, (i.) on Saturday 
night from 10 o’clock until 6 o'clock on the following Monday 
morning ; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 10 o’clock until 6 o’clock on the 
following morning (9). 


249. The closing hours in Wales for Christmas Day and Good 
Friday and the days preceding them are the same as the closing 
hours for those days in England (1). 


Sus-Secr. 3.—Jn London. 


250. No licensed victualler or other person may open his house 
for the sale of wine, spirits, beer, or other fermented articles on a 
Sunday, Christmas Day, or Good Friday, before the hour of 1 p.m., 
except for refreshment of travellers (1). 

No wines, spirits, or other excisable liquors may be sold by retail 
on board of any boat, steamboat, or other vessel which is moored 
or lying at anchor within the metropolitan police district during the 
hours and times on Sunday, Good Friday, and Christmas Day on 
which licensed victuallers are by law obliged to keep their houses 
closed (/:). 


Secr. 2.—Six-day Licence. 


251. Where on the occasion of an application for a new justices’ 
licence, or the transfer, removal, or renewal of a justices’ on-licence, 
the applicant, at the time of application, applies to the licensing 
justices to insert in his licence a condition thut he shall keep the 
premises in respect of which the licence is or is to be granted 
closed during the whole of Sunday, the justices must insert that 
condition in the licence (/). 


(f) See Richards v. McBride (1881), 8 Q. B. D. 119; Forsdtke v. Colquhoun 
(1883), 11 Q. B. D. 71. 

(9) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
Sched. VI., 2; and see also p. 93, post. As to the meaning under the former 
law of “ usual hours of afternoon divine service,” see 2. v. Knapp (1853), 2 
EB. & B. 447. As to the meaning of “town” and ‘populous place,” see 
notes (m) and (n), g; 88, ante, 
ant? icensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 8, c. 24), 

ed. VI.—Special Provisions, 1; and see pp. 88, 89, ante. 

(f) City Pohoe Act, 1839 (2 & 3 Vict. c. xciv.), s. 26 ‘sve note (7), p. 123, 
post); see further as to London, p. 88, ante. 

k) Licensing Act, 1842 (5 & 6 Vict. c. 44), 8. 5. See Metropolitan 
Police Act, 1839 @ & 3 Vict. c. 47), 8. 42 (repealed by Licensing Act, 1872 
(35 & 36 Vict. o. 94), 8. 75); and compare 2. v. Smith (1873), L. RB. 8 Q. L. 
146, As to licences to passenger veascls, eee p. 105, post. 

(2) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 58 (1). 


Part XJI.—IIours or Sate. 


The nolder of a justices’ on-licence in which such condition js 
inserted, called a six-day licence, must keep his premises closed 
during the whole of Sunday, and the provisions with respect to the 
closing of licensed premises during certain hours on Sunday apply 
to the premises in respect of which a six-day licence is granted as 
if the whole of Sunday were mentioned in those provisions instead 
of certain hours only (m). But Sunday does not for this purpose 
include Christmas Day when Christmas Day falls on a day other 
than a Sunday (n) or Good Friday (m). 

If justices have once inserted such a condition, they cannot 
afterwards be compelled to omit it (0), even if the licence has been 
held without the Sunday closing condition for some years before 
the condition was inserted ( p). 

The holder of a six-day licence may obtain from the Commis. 
sioners of Customs and Ixcise any licence granted by those Com- 
missioners which he is entitled to obtain in pursuance of the 
licence upon payment of six seventh parts of the daty which would 
otherwise be payable by him for a similar licence not limited to six 


days (q). 
Sect. 8.—Early Closing Licence. 


252. Where, on the occasion of any application for a new 
justices’ on-licence, or the ordinary removal or renewal of ao 
justices’ on-licence, the applicant applies to the licensing justices 
to insert in his licence a condition that he shall close the premises 
in respect of which such licence is or is to be granted one hour 
earlier at night than that at which such premises would otherwise 
have to be closed, the justices must insert tlhe condition in such 
licence (7). 

The holder of a justices’ on-licence in which such a condition is 
inserted (called an eurly-closing licence) must close his premises at 
night one hour earlier than the ordinary hour at which such pre- 
mises would be closed, and the statutory provisions apply to the 
premises as if such earlier hour were the hour at which the premises 
are required to be closed (a). 

The holder of an early-closing licence may obtain from the Com- 
missioners of Customs and Fixcise any licence granted by those 
Commissioners which he is entitled to obtain in pursuance of the 
licence upon payment of a sum representing six-sevenths of the 
duty which would otherwise be payable by him for a similar licence 
not limited to such early closing (0). 


(m) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s, 58 (2). As to a holder of a six-day licence selling intoxicating liquor on 
Sunday to any person not lodging in his house, see p. 94, post. 

(n) Davies v. Harrison, [1909] 2 KC. 1B. 104, 

(0) Rov. Crewkerne Licensing Justives (1888), 21 Q. B. D. 85, C. A. ; “Eilis v. 
Lincoln Licensing Justices (1888), 52 J. P. 88. 

p) Rov. Liverpool Licensing Justires (1888), 52 J. P. 376. 

g) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 60. 

r) [bid., 8. 59 (1). 

(a) /bid., s. 59 (2). 

(2) Ibid., a. GO. 
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If the licence is both a six-day and an early-closing licence, the 
holder mny obtain his excise licence on payment of five-sevenths of 
the full duty (c). 


Secr. 4.—Refreshment Houses not Licensed to sell Intoxicating 
Liquors. 


253. A refreshment house is any house, room, shop or building 
kept open for public refreshment, resort and entertainment at any 
time between 10 o'clock at night and 5 o’clock on the following 
morning, not being licensed for the sale of beer, cider, wine or 
spirits respectively; every refreshment house requires a refresh- 
ment house licence (d). 

No person may open or keep open any refreshment house in 
which intoxicating liquors are not sold, or sell or expose for sale 
or consumption in any such refreshment house any refreshments 
or any article whatever between (c) the hour of the night or morn- 
ing at which premises licensed for the sale of intoxicating liquors, 
by retail, situated in the same place as such refreshment houses, are 
required to be closed (f) and 4 o’clock in the morning (9). 

Any person acting in contravention of this provision is liable to a 
penalty not exceeding £5, recoverable in a summary manner (/). 

The keeper of a refreshment house in which intoxicating liquors 
are not sold is not precluded from selling refreshments to, or 
allowing them to be consumed by, persons lodging in his house 
within the above-mentioned hours. But this does not authorise a 
person to keep open any refreshment house in which intoxicating 
liquors are not sold, or sell refreshments otherwise than at the 
times and upon the conditions prescribed by the statutes in that 
behalf (¢). 


) Licensing (Consolidation) Act, 1910 ae Edw. 7 & 1 Geo. 5, 0. 24), 8. 60. 
the 





Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), s. 6, as amended by 
venue (No. 2) Act, 1861 (24 & 25 Vict c. 91),s. 8 Certain other similar 
premises may, if the owner think fit, be licensed as refreshment houses (Refresh- 
ment Houses Act, 1860 (23 & 24 Vict. c. 27), s. 6). The licence is an excise 
licence (tbid., 8,8). The penalty for keeping a refreshment house without a 
licence 18 a sum not exceeding £20, recoverable summarily (¢bid., 8. 9. For 
every licence to keep a refreshment house there are charged the following 
duties :—(i.) If the house and premises in respect of which such licence is 
ted are under the rent and value of £30 a year, the duty of 10s. 6d.; 
li.) if of the rent or value of £30 a year or upwards, the duty of £1 ls. 
Revenue Soir 2) Act, 1861 (24 & 25 Vict. c. 91), 8.9). As to what premises 
ave been held to be within the definition of a refreshment house, see Howes v. 
Inland Revenue Board (1876) 1 Ex. D. 385, 0. A.; Mutr vy. Keay (1875), L. BR. 10 
Q. B. 594; Cooper v. Dickinson (1877), January Spotl eta Laylor vy. Oram 
(1862), 1 H. & 0. 370; Kelleway v. Macdougal (1880), 45 J. P. 207. ‘The 
question must be always one of more or less, and the facts of each particular 
case must be looked at as they arise” (Muir v. Keay, supra, per BLAGKBURN, J., 
at p. 597). See also title Facrories anD Snops, Vol. XIV., p. 510. 
\¢) Public House Closing Act, 1864 (27 & 28 Vict. c. 64), 8. 5. 
f) Licensing Act, 1874 (87 & 38 Vict. c. 49), & 11. 
Public House Closing Act, 186+ (27 & 28 Viot. c. 64), s. 5. 
As to summary procedure generally, see title MaaistraTes. As to the 
offence of selling intoxicating liquor in an unlicensed refreshment house, see 


e 98, e 
. (8) Erbtio House Olosing Act, 1864 (27 & 28 Vict. o. 64), s. 5, as altered by 
Licensing Act, 1874 (S7 & 38 Vict. o. 49), s. 11. 
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254. Sunday closing in Wales applies only to premises in which 
intoxicating liquors are sold or exposed for sale by retail, and does 
not apply to refreshment houses where no intoxicating liquors are 
sold, and where no licence is held for their sale (4). 

An unlicensed refreshment house in Wales in which no 
intoxicating liquors are sold may open between 6 and 6 p.m. on 
Sunday (0). 


Szcr. 5.—Refreshment Houses Licensed to Sell Foreign Wine. 


255. Whenever any person who has taken ont a licence to keep 
a refreshment house, not being a house open after 10 p.m., applies 
for and obtains a licence to sell therein by retail foreign wine to be 
consumed in such house, he must be allowed an abatement at the 
following rate per annum from the duty chargeable for such licence 
in respect of the same period of time or portion of the year for 
which he takes out the suid licence to retail wine,— 
where the house and premises in respect of which 38. d. 
such licence is granted are under the rent and 
value of £80 a year, an abatement of Yai 
where the same are of the rent and value of £30 or 
upwards, an abatement of... - ‘i .. 17:10 
Provided that if any person to whom such an abatement has been 
made, on taking out a wine licence, keeps open his house as a 
refreshment house, or sells therein any wine or other refreshment 
after 10 p.m., he is deemed to keep a refreshment house without 
taking out and having in force a proper licence in that behalf, and 
also, in respect of any wine sold by him after the hour aforesaid, he 
is deemed to have sold the same without having a proper licence in 
force duly authorising him in that behalf, and forfeits the penalties 
imposed for such offences (m). 
Every refreshment house in respect of which a licence is granted 
for the sale therein of foreign wine, upon which an abatement of duty 
has been so allowed, must be closed every night at 10 o’clock (n). 


4 


Sxcr. 6.—Closing in case of Riot. 


256. Any two justices of the peace acting for any county or 
place where any riot or tumult happens, or is expected to happen, 
may order every licensed person in or near the place where such 
riot or tumult happens, or is expected to happen, to close his 
premises during any time the justices may order; and it is lawful 
for any person acting by order of any justices to use such force as 
may be necessary for the purpose of closing such premises (). 


k) Berni v. Thorney (1895), 64 L. J. (M. 0.) 271; and see p. 90, ante. 
Ll) Parker vy. Harris (1909), 73 J. P. 183. 
m) Revenue (No. 2) Act, 1861 (24 & 25 Vict. c. 91),s8. 9; Customs and Inland 
Revenue Act, 1876 (39 & 40 Vict. c, 16), 8.4. The respective penalties are fixed 
by the Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), ss. 9 (see p. 92, 
ante), 19. 
n) Licensing Act, 1872 (35 & 36 Vict. c. 94), 8. 28. 
0) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 63. 
As to the penalty for not ol ing, see p. 129, post. 
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Scr. 7. Sxcr. 7.—Ezxemptions from Closing. 

mage aa Sun-Sect. 1.—Travellers and Lodyers. 
Closing. 257. Nothing in the Licensing (Consolidation) Act, 1910 (p), 
Travellersand precludes the holder of a justices’ on-licence from selling any 
lodgers. intoxicating liquor to be consumed on the premises at any time to 
persons lodging in his house; nor, except where the licence is & six- 

day licence and the sale is on Sunday, to bond fide travellers (7). 
There is no exception permitting sale to lodgers or bond fide 
travellers by persons licensed to sell any intoxicating liquor to be 

consumed off the premises (q). 

A sale of intoxicating liquor to a person lodging in a licensed 
house is none the less a sale to him because his guests and not 
the lodger consume the liquor, provided that the latter himself pays 


for the liquor (r). 
Who is a 258. Bond fide traveller in general only means traveller(s). But 
bond fide a person for this purpose is not deemed to be a bond file traveller 


Saree unless the place where he lodged during the preceding night is at 


least three miles distant from the place where he demands to be 
supplied with liquor, that distance being calculated by the nearest 
oa thoroughfare (t), whether such thoroughfare is by water or 

y land (uw), and o navigable arm of the sea may be a public 
thoroughfare for this purpose (uw). 

It is immaterial, in determining whether a person is or is not a 
bond fide traveller, whether the object of his travelling is business 
or pleasure (v); but a person is not a bond fide traveller, although 
three miles distant from his place of lodging on the previous night, 
if his object in making the journey was to obtain beer (a); and the 
object of his journey is a matter of fact for the determination of 
the justices (b). | 

A bond fide traveller does not cease to be such by reason of the 
fact that he has already obtained dinner and liquor in another 
public-house (c). 

A friend of a publican, living more than three miles from the 
public-house and having slept at home the previous night, who has 


( r) uate (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


(9 Mountifield v. Ward, [1897] 1 Q. B. 326. 
- o edd Barnes (1887), 20 Q. B. D. 221; Cope v. Landles (1896), 13 


R Atktnson v. Sellers (1858) 28 L. J. (M. ¢.) 12, per Witxiams, J, at p. 13. 
t Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. G1 (3). 
u) Coulbert v. Troke (1875), 1 Q. B. D. 1. 

(v) Atkinson v. Sellers (1858), 5 C. B. (x. 8.)442 ; Taylor v. Humphreys (1861), 
10 C. B. (x. 8.) 429; Taylor vy. Humphries (1864), 17 C. B. (mw. 8.) 539; /eplow 
v. Richardson £1800), L. B. 40. P. 168; Penn v. Alexander, [1893] 1 Q. B. 522, 
per COLLIns, J. 

(a) Atkinson v. Sellers, supra; Taylor y. Humphreys, supra, per Exe, C.J, 
at pp. 434, 435; Taylor v. //umphrics, supra; Peplow v. Richardson, supra ; 
Tenn v. Alerander, supra ; and compare note (jh), p. 95, post, 

(d) Penn vy. A ef, supra. 

Ollham v. Sheasby (1891), 60 L. J. (M. 0.) 81. 
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been invited to sing at a concert at the public-house, is a bond fide 
traveller (d). 

A railway porter who walks from his house, where he slept the 
previous night, to a railway station, and travels thence by train to 
another station where he goes on duty, and who then walks to a 
public-house, which is more than three miles from the place where 
he slept, is a bond fide traveller (e). 


Sun-SEct, 2.—Railway Stations. 


259. Nothing in the Licensing (Consolidation) Act, 1910(f), as 
to hours of closing, precludes the sale at any time at a railway 
station of intoxicating liquors to persons arriving at or departing 
from the station by railroad (f). 

Nothing contained in the Public House Closing Act, 1864 (q), 
applies toa sale, in a refreshment house in which intoxicating liquors 
are not sold at a railway station between the hour of the night or 
morning, at which premises licensed for the sale of intoxicating 
liquors by retail situate in the same place as such refreshment 
house are required to be closed, and 4 a.m., of refreshments to 
persons arriving at or departing from such station by railroad (9). 

A man who is about to depart and in fact departs by train from 
a railway station may legally be served at that station with 
intoxicating liquor, even if he takes his tickef and his journey for 
the purpose of obtaining the liquor (i). 


Sunb-Sectr. 3,—(eneral Order of Exemption. 


260. The local authority of any licensing district (i), upon 
evidence that it is necessary or desirable so to do for the accom- 
modation of any considerable number of persons attending any 
public market, or following any lawful trade or calling, may, if it 
thinks fit, grant to the holder of any justices’ on-licence in 
respect of premises in the immediate neighbourhood of that 
market, or of the place where the persons follow that lawful trade 
or calling, an order (called a general order of exemption) exempting 
that person from the provisions of the Licensing (Consolidation) 


d) Dames v. Bond (1891), 55 J. P. 503. 
e) Cowap v. ayy ibae Suet 1 Q. B. 49. 
mM idation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 5. 61 


C). 

(g) Public House Closing Act, 1864 (27 & 28 Vict. c. 64), 8. 10; Licensing 
Act, 1874 (37 & 38 Vict. c. 49), 8.11. The former Act is repealed, except as to 
refreshment houses where intoxicating liquors are not sold, by the Licensing 
Act, 1872 (35 & 36 Vict. c, 91), s. 75, Sched. IT.; see p. 96, post. 

(hk) Williams v. McDonald (1899), 68 L. J. (qa. B.) 678. The meaning of 
“traveller departing from a railway station,” under the Metropolitan Police 
Act, 1839 (2 & 3 Vict. c, 47), 6, 42 (now repealed), was discussed in /isher v. 
Howard (1864), 34 L. J. (a. .) 42. ; 

(*) For the purposes of the provisions of the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo, 5, c. 24), relating to closing, the local authority is 
(a)in the metropolitan police district, the commissioner of police for the 
metropolis, subject to the approbation of the Secretary of State; (b) in the City 
of London, the commissioner of City police, subject to tho approbation of the 
Lord Mayor; (c) in any other place, a petty sessional court (see Licensing 
(Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 55 (4)). 
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Act, 1910 (7), with respect to general closing hours on such days and 
during such time, except between the hours of 1 a.m. and 2 a.m., as 
may be specified in the order (k). 

The holder of a general order of exemption is not liable to any 
penalty for not closing his premises on such days and during such 
time as may be specified in the order; but he is not exempt from 
any other penalty (4). 

The local authority may at any time, if it thinks fit, withdraw a 
general order of exemption or alter the order by way of extension 
or restriction, as the authority deems necessary or expedient, s0, 
however, as not to render any person liable to any penalty for 
anything done under the order before the holder was informed of 
such withdrawal or alteration (/). 

If no evidence is given of the existence of circumstances required 
for granting an order of exemption the justices have no power to 
make such an order (m). 


261. So far as refreshment houses where intoxicating liquors are 
not sold are concerned (n), the licensing justices may at the time of 
granting or renewing any licence, upon evidence that it is necessary or 
desirable for the accommodation of any considerable number of persons 
attending any public market, or following any lawful trade or calling, 
grant to any keeper of a refreshment house whose place of business 
is in the immediate neighbourhood of such market, or of the place 
where the persons follow such lawful trade or calling, a licence 
exempting him from the provisions of the Public House Closing 
Act, 1864 (0), between the hours of 2 a.m. and 4 a.m., or any part of 
such hours, during such days, times, or hours as are specified in 
such licence; and no keeper of a refreshment house to whom such 
licence has been granted is subject to any penalty for a contraven- 
tion of the Public House Closing Act, 1864(0), during the days or 
times to which such licence extends, but he is not exempted by such 
licence from any penalty to which he may be subject under any 
other Act of Parliament; and a printed notice stating the days and 
special hours during which, and the class of persons for whom, the 
house is open under such licence must be affixed in a conspicuous 
position outside the house (7). 

The licensing justices may from time to time, as and when they 
think fit, either withdraw such licence altogether, or alter, vary, or 
amend itin such manner as they think necessary or expedient (q). 


_. 10 Edw. 7 & 1 Geo. 5, ¢ 24. 
(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
@. 55 (1 


(2) 7bid., s. 65 (3). An exemption from the hours of closing cannot be 
granted in respect of premises in the neighbourhood of a theatre for the 
accommodation of persons attending the same. See Licensing Act, 1874 (37 & 38 
Vict. c. 49), 8. 4, repealed by and not reproduced in the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24). 

m) ft. v. Jvuhnson [1905], 2 K. B. 59. 

n) As to such refreshment houses, see p. 92, ante. 

(0) 27 & 28 Vict. c. 64, 

Cv) Public House Closing Act, 1865 (28 & 29 Vict. o. 77), s. 2; Licensing Act, 
1872 (85 & 36 Vict. 0.94), 8. 75, Sched. IL 
(¢) Public House Closing Act, 1865 (28 & 29 Vict. o. 77), «. 3. 
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Sus-Szor. 4.—Special Order of Euemption. 


262. If the holder of a justices’ on-licence applies to the local 
authority of a licensing district for an order (called a special order 
of exemption) exempting him from the provisions of the Licensing 
(Consolidation) Act, 1910 (r), relating to general closing hours on 
any special occasion or occasions, the local authority may grant to 
the applicant such a special order so exempting him during the 
hours, and on the occasion or occasions specified in the order; and 
no holder of a justices’ on-licence to whom such order of exemption 
has been granted is subject to any penalty for the contravention of 
the provisions relating to general closing hours during the time to 
which the order extends, but he is not exempted by the order from 
any penalty to which he may be subject by any other provision (8). 

It is for the authority who grants the licence for exemption to 
determine what is a special occasion, and the High Court will not 
interfere even if the authority treats Christmas Eve and New 
Year's Eve as special occasions (t). 

The local authority can grant a special order of exemption to a 
person who holds a licence for the sale of intoxicating liquor even 
though it is a condition of such licence that the premises in respect 
of which it is held shall only be open for the sale of intoxicating 
liquor between certain specified and limited hours (w). 


263. If any keeper of a refreshment house (v) where intoxicating 
liquors are not sold applies to the local authority (x) for a licence 
exempting him from the provisions of the Public E-ouse Closing Act, 
1864 (y), on any special occasion or occasions, the local authority 
may grant an occasional licence exempting him from these 
provisions during certain hours and on an occasion or occasions 
to be specified in the licence; and no keeper of a refreshment house 
to whom an occasional licence has been granted under that Act (y) 
is subject to any penalty for its contravention during the time to 
which this licence extends, but he is not exempted by it from a 
penalty to which he may be subject under any other Act (z). 


r) 10 Edw. 7 & 1 Geo. 5, c. 24. 

8) 1 bid, 6. 57. 

t) Devine v. Keeling (1886), 50 J. P. 551. 

uu) Groh v. Heaketh, |1908] 1 K. B. 654, C. A. 

v) For refreshment houses see p. 92, ante. 

z) For the purposes of the Public House Closing Act, 1864 (27 & 28 Vict. 
c. 64), the following persons and bodies of persons are deemed to be the local 
authorities capable of granting occasional liconces :— 

(1) In the metrupolitan police district, the commissioner of police for the 
metropolis, subject to the approbation of one of His Majesty's principal 
Secretaries of State; 

2) In the City of London and the liberties thereof, the commissioner of City 
police, subject to the approbation of the Lord Mayor ; ; 

(8) In any district, city or town, where petty sessions are held, except in the 
metropolitan police district, two justices of the peace sitting in petty sessions, 
and in any other district, city or town, two justices of the peace acting in the 
district, city or town (Public House Closing Act, 1864 (27 & 28 Vict. c. 64), 8. 8; 
ares House Closing Act, 1865 (28 & 29 Vict. c. 77), s. 5); compare note ($), 
p. 90, ante. 

) 27 & 28 Vict. c. 64, 

s) Itid., 0.7; Licensing Act, 1872 ve & 86 Vict. 0. 94), s. 75, Sched. IZ. ; 

Licensing Act, 1874 (37 & 38 Viot. o 49) s, 11. 
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Szor. 8.—Right of Licensce to close Premises. 


264. Licensed persons other than innkeepers are in the position 
of ordinary shopkeepers (a), and may close their premises whenever 
they choose to do so, though they are bound to close at the times 
before mentioned (6). 





Part X1l.—Occasional Excise Licences. 


Secr. 1.—IJn General. 


265. The Commissioners of Customs and Excise may, whenever 
they consider it conducive to public convenience, and with the 
consent of a petty sessional court, authorise any officer of excise to 
grant to any person duly authorised to keep a common inn, 
alehouse, or victualling house, who has taken out the proper 
excise licences to sell therein beer, spirits, wine, or tobacco, an 
occasional licence empowering him to sell the like articles for 
which he has taken out such licences at any such other place, and 
for and during such space of time, not exceeding three (now 
apparently extended to six(c)) consecutive days at any one time 
as the said Commissioners approve and as are specified in such 
occasional licence. A person who has taken out such occasional 
licence is not liable to any penalty or forfeiture whatever by 
reason or on account of his selling the articles mentioned in the 
said licence during the time and at the place specified therein, 
provided that no such licence authorises the sale of any 
beer, spirits, or wine, except during the hours from such hour 
not earlier than sunrise until such hour not later than 10 p.m. as 
are specified in the consent given by the justices for the granting 
of such occasional licence(d). But the occasional licence does not 
protect such person in the sale of any of the articles mentioned, 
unless he at the time of sale produces such licence when requested 
to do so by any officer of excise or by any constable or police 
officer. No such licence can be granted for the sale of any of the 
articles mentioned on any Sunday, Christmas Day or Good Friday, 
or any day appointed for a public fast or thanksgiving (e). 

Upon the occasion of any public dinner or ball, the person who 
has obtained such a licence may sell beer, spirits, or wine during 
such hours before and after sunrise or sunset as are allowed and 
7 aaa in the consent given by the justices for the granting of 
the licence (/). 








meee eee ete pee EE ate roe om 


(a) Seo #. v. diymer (1877), 2 Q. B.D. 136, C. C.K. As to innkeepers, seo 
title Inns AND INNKEEPERS, Vol. XVII., pp. 301 ef seq. As to shops, see title 
Facrories anD Suops, Vol. XIV., pp. 510 e sey. 

(b) See pp. 88 et seq., ante. 

t¢) Revenue Act, 1863 (26 & 27 Vict. c. 3:3), 6. 19. 

(@) Revenue Act, 1862 (25 & 26 Vict. c. 22), 8. 13; Revenue Act, 1863 (26 & 
27 Vict. o. 33), ss. 19, 20 (1), (2); Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 5, ¢, 24), 8. 64. ho power to authoriso the grant of ooca- 
sional licences is apparently now vested in the Commissioners of Customs aud 
Excise (seo tbid., 8. 64 (4) ). 

(e) Revenue Act, 1862 (25 & 26 Vict. o. 22), s. 13. 

(J) Bevenue Act, 1563 (26 & 27 Vict. c. 33), 8. 20 (3). 





Part XIJI.—OccasionaL Excise LICENcES, 


266. The Commissioners of Customs and Excise may, whenever 
they consider it necessary for the accommodation of the public, 
‘authorise any officer of excise to grant an occasional licence in the 
following cases, that is to say, to any person who has taken out an 
excise licence to keep a refreshment house, or to sell, by retail in a 
rofreshment house, foreign wine to be consumed therein, or an 
excise on-licence to retail beer(g). Every such occasional licence 
authorises such person to carry on the same trade or business 
as he is authorised to carry on by virtue of the original licence, at 
any such place, other than the place for which his original licence 
was granted, and for and during such space of time, not exceeding 
three consecutive days at any one time, as the Commissioners 
approve and as are specified in such occasional licence (h). 

But the occasional licence does not protect any such person in 
the carrying on of any such trade or business unless he produces 
such licence whenever requested to do go by any officer of excise, 
or by any constable or police officer, at the time of exercising such 
trade or business (/). 


267. An occasional licence cannot be granted except with the 
consent of a petty sessional court and unless, twenty-four hours at 
least before applying for that consent, the applicant has served on 
the superintendent of police for the district notice of his intention 
to apply for the consent, setting out his name and address, the 
place and occasion in respect of which the licence is required, the 
period for which the licence is to be in force, and the hours to be 
specified in the consent of the justices (i). 

But where there is no sitting of a petty sessional court within 
three days before the time when the licence is required, the consent 
may be given by any two justices acting for the division and sitting 
together, provided such justices are satisfied that it was not 
practicable to make aon application to a petty sessional court (#). 
Notice of a consent so given must be sent to the superintendent of 
police (t). 

For the purposes of certain provisions relating to public order (J), 
@ person taking out an occasional licence 1s deemed to be the holder 
of a justices’ licence, and the place in which any intoxicating liquor 
is sold in pursuance of the occasional licence is deemed to be licensed 


(q) Soe pp. 14, 98, ante. 

(4) Revenue (No. 1) Act, 1864 (27 & 28 Vict. c. 18), 8, &. Tho conditions 
and restrictions contained in the Revenue Act, 1863 (26 & 27 Vict. c. 33), 
s. 20, reluting to occasional licences (see p. 98, ante), apply to tho occasional 
licences to be granted under the Revenue (No. 1) Act, 1864 (a1 & 28 Vict. co. 18). 
As to the Commirsioners, see note (d), p. 98, aufe, and compare note (a), p. 17, ante. 

(" Licensing (Consolidution) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 


g. G4. 

(J) Namely, éid., ss. 75—81, eons to the penalty for permitting drunken- 
ness, tho penalty fur keeping a disorderly house, the penalty for permitting 
premises to be a brothel, offences in relation to constables, the penalty for 
peruntting gaming, the power to exclude drunkards from licensed premises, tho 
entry on premixes by constables for the purpore of enforcing the Act, and for 
the purpose of the Licensing Act, 1872 (35 & 36 Vict. c. 94), #. 12, relating to 
persons found drunk in a public place or on licensed premises, and any pro- 
wisions for giving effoct thereto. 
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remises, and to be the premises of the person taking out such 


In General. jicence (k). 


Fairs and 
races, 


Secr. 2.—Fairs and Races. 


968. There are or have been many statutory exemptions per- 
mitting persons holding excise licences to sell liquors without a 
justices’ licence or excise licence in respect of a booth or tent 
within the limits of any lawful and accustomed fair or any races (I). 





k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 4, c. 24), 8. 64 (3), 
i The exact position of the law at the present time is difficult to state wi 
certainty. Tho Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 11, provides that 
nothing therein contained shall extend to prohibit any person, duly licensed to 
sell beer, cider, or perry by retail, to be consumed in his house or premises, or 
any retuiler of spirits, or of foreign wine, or of sweets or made wines, or of 
mead or metheglin, he being duly licensed respectively for such respective 
purpose, to carry on his business for which he is so licensed, in booths, tents, 
or other places, at the time and place, and within the limits of holding any 
lawful and accustomed fair, by virtue of any law or statute in that behalf, or 
any public races (as to which, see ¢fra). Nothing contained in the Beerhouse 
Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), extends to | paints any person from 
selling beer in booths or other places at the time and within the limits of the 
grouud or place in or upon which is holden any lawful fair, in like manner as 
such person was authorised to do before the passing of that Act (ibid., 8, 29). 
The Kevenue (No. 2) Act, 1861 (24 & 25 Vict. c. 91), 8. 14, after reciting the 
Excise Licences Act, 1825 (6 Geo. 4, c. 81), and the Excise Act, 1860(23 & 24 Vict. 
o. 113), and stat. (1860) 23 & 24 Vict. c. 114 (since repealed), declares and 
enacts that nothing in either of the said two last-mentioned Acts shall be deemed 
to have repouled, or affected any of the provisions, exceptions, or exemptions 
contained in any Act in force at the time of the said two several Acts, with 
respect to the selling of beer or spirits at fairs or races. The Revenue Act, 
1862 o & 26 Vict. c. 22), 5. 12, enacts that so much of any Act as permits 
the sale of beer, spirits, or wine at fairs or races without an excise licence is 
hereby repealed.” But the Revenue Act, 1868 (26 & 27 Vict. c. 33), 8. 21, after 
reciting thut by the Revenue Act, 1862 (25 & 26 Vict. c. 22), s. 12, 60 much of 
any Act as permits the sale of beer, spirits, or wine at fairs or races without an 
excise licence was repenled, enacts thut after the passing of the Revenue Act, 
1863 (26 & 27 Vict. c. 33), nothing in the recited Act shall extend to prohibit 
any person duly licensed by the excise to retuil beer, spirits, or wine, as is 
mentioned in the lixcise Licences Act, 1828 (6 Geo. 4, c. 81), from carrying on 
his business for which he is so licensed in booths, tents, or other places at the 
time and place and within the limits of holding any lawful and accustomed fair 
by virtue of any law or statute in that bebulf, or any public races, in like 
manner as such persons might lawfully have done under the Excise Licences 
Act, 1828 (6 Geo. 4, c. 81), if the Revenue Act, 1862 (25 & 26 Vict. 0. 33), had 
not been pussed. Further, by the Wine and Beerhouse Act, 1869 (32 & 33 
Vict. 0. 27), 8. 20 (5), nothing in that Act contained was deemed to affect the 
power of any person duly authorised by the excise to sell beer, spirits, or wine 
at any fair or public races, By the Licensing Act, 1874 (37 & 38 Vict. c. 49), 
s, 18, an occasional (excise) licence which was not up to that time necessary 
eens v. Holland (1873), 28 L. T. 702, eub nom. Hayward v. Holland, 37 
. P. 376) was made necessary for sale in any booth, tent or place within the 
limita of any lawful and accustomed fair or any races, but this provision was 
repexled by the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
c. 24), and no similar provision has been substituted. It seems, therefore, that 
the present position is the same as in 187%, when Huywood v. Houllund, supra, 
was decided. Races are public races although held in a private field hired by 
the race committee for the occasion, and al ough persons entering the field are 

required to make a payment for admission, if anyone who chooses may 

(Boughey vy. Rowbotham (1866), 4 Il. & C. 711). As to fairs generally, see title 
REETS AND Fars; and as to racea, see titles Gamina AND WAGERING, 

Vol. XV., pp. 286, 287; TuzaTREs axNpD OTHER PLAcEs oF ENTERTAINMENT, 


Part XII.—OccasronaL Excise LICENCES. 


Any right by enstom, prescription or charter to sell beer, spirits, 
or wine at fairs without an excise licence has now been destroyed (m). 

But exemptions already referred to (n) relating to excise licences 
do not enable any person to sell intoxicating liquor at a fair with- 
out a justices’ licence enabling him to do so; unless he can bring 
himself within the exemptions contained in Acts relating to justices’ 
licences (0). 


269. The fact that o person holds a licence from justices to sell 
intoxicating liqnor at premises in one borough does not exempt him 
from the necessity of having # justices’ licence in order to entitle 
him to sell intoxicating liquor at public races in another borough ( p). 
But a justices’ licence in respect of premises in one licensing 
division of a county exempts the holder from the necessity of 
obtaining a justices’ licence in the case of sale at a lawful and 
accustomed fair held in another licensing division of that county (q). 


Part XIIl—Registers of Licences. 


Sect. 1.—Excise Licences. 


270. A list or register of every beer and cider retail licence, 
specifying the name and place of abode of every person licensed, 
and the name and description of the house mentioned in such 
licence, must be kept at the excise office with respect to all licences 
granted by the Commissioners(r), or any person nuthorised 


(m) Huxham v. Wheeler (1864), 3 U. & C. 75; and see p. 89, ante. 

(n) Sec note (7), p. 100, ante. 

(0) Ash v. Lynn (1866), L. R.1Q. B. 270. Tho offoct of these exemptions is 
as uncertain as in the case of exemption from excise licences. By stat. (1551) 
5 & 6 Edw. 6, c. 25,8. 6, which first mado a justices’ liconce necessary, and which 
was repealed by the Alehouse Act, 1828 (9 Geo. 4, c. 61), 8. 35, it was provided 
that in such towns and places (thut is, apparently, within every shire, city, 
borough, town corporate, franchise or liberty within this realm) where any 
fair or fairs were kept. for the time only of the same fair or fairs, every person 
might use common selling of alo or beer in booths or other places thore, for the 
relief of the king's subjects that should repair to the same, in such like mannor 
and sort as had been used or done in time passod, that Act or anything 
therein contained to the contrary notwithstanding. In the similar enactment, 
the Sale of Beer Act, 1795 (35 Goo. 3, c. 113), 8. 17 (still unrepealed), 
which also relates to a justices’ licence (2. v. Drake (1817), 6 M. & S. 116), 
it was provided that nothing was to extend to probibit any person from 
selling of any ale or beer in booths or other places, at the time and place of 
holding any lawful and accustomed fair in like manner as such person was 
authori-ed to do before the passing of that Act by virtue of any law or statute 
in that behalf. No similar exemption was inserted in the Licensing Act, 1872 
(35 & 36 Vict. c. 94), but it was hold that a person holding a justices’ licence 
in respect of a house in the county was exempt from the necessity of obtaining 
any other justices’ licence to enable him to sell at a lawful and accustomed fair 
in that county (//aywood vy. Holland (1873), 28 1. T. 702), and although the 
Alehouse Act, 1828 (9 Geo. 4, c. 61). is now repealed, this decision appears to 
represent the present state of the law. 

p) Ash vy. Lyun, supra. 

y) Hayword 9. Holland supra; anb nom. Hayward y. Tolland, 37 J. P. 376, 
assuming that the exemption from the necessity of obtuining a justices’ 
licence for sale at a lawful fair still holds good. 

(r) As to the Commissioners, see note (a), p. 17, ante, 
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by them, and at the office or dwelling-house of every collector 
or supervisor in their respective collections and districts, 
Such register must at all times be produced to and 1s open to the 
inspection and perusal of any magistrate of the county or place 
where such licence is granted, and where such house 1s situate. 
A copy of such register must, once in every calendar month, be 
transmitted by every euch collector or supervisor to the clerk of the 
magistrates for the district in which such licence is granted (a). 
Any copy of or extract from such register which is at any time 
required by the clerk to the magistrates must be given to him by 
such collector or supervisor (8). 


271. A register of every licence granted under the authority of 
the Refreshment Houses Act, 1860 (¢), specifying the name and place 
of abode of every person licensed, and the name and description 
of the house for which such licence is granted, and whether the 
licence be to keep 2 refreshment house or for the sale of wine therein, 
must be kept at the office or dwelling-house of every collector and 
supervisor of excise in their respective collections and districts. 
Such register must at all times be produced to and is open to the 
inspection and perusal of any justice of the county or place where 
such licence is granted and where such house is situate. A copy of 
such register must, once in every six months, be transmitted by 
every collector and supervisor of excise to the clerk of the magis- 
trates for the district in which such licence is granted (uw). Any 
copy or extract of or from such register which is at any time 
required by the clerk to the said justices must be given to him by 
such collector or supervisor (1). 


Sect. 2.—Justices’ Licences. 


272. There must be kept in every licensing district by the clerk 
to the licensing justices of that district a register (called the 
register of licences) in such form as may be prescribed by those 
justices, containing the particulais of all justices’ licences granted 
in the district, the premises in respect of which they were granted, 
the rames of the owners of those premises, and the names of the 
holders for the time being of the licences(a). There must also be 
entered on the revister all matters directed to be so entered under 
any Act, all forfeitures of justices’ licences, disqualifications of 
premises, and other matters relating to the licences on the register(D). 

Every person applying for a new justices’ licence, or the renewal 
of a justices’ licence, must state the name of the person for the time 
being entitled to receive, either on his own account or as mort- 
gagee or other incumbrancer in possession, the rack-rent of the 
premises in respect of which the licence is granted or renewed, 
and that name must be indorsed on the licence, and the clerk to 


a oe 
8) Beerhouse Act, 1830 \ Geo. 4 & 1 Will. 4, c. 64), 5.2. As to collectors 
and supervisors, see note (a), p. 17, ante. 
(t) 23 & 24 Vict. c. 27; and see pp. 92, 93, anfe. 
‘") Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), 8. 16. 
a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 60 (1). 
: in ort) rina yrecala = ar ge is filled by more than one person 
e justices must determine by whom the register is to be kept (édid., s. 
0 Tbid., 8. 60 (3), J Pe = 50(6)) 


Part XIJI.—Reoisters or LICENCES. 


the justices must enter that name on the register as the name of 
an owner of the premises (c). 

The clerk tothe licensing justices must also enter on the register, 
as an owner of the premises, the name of any person possessing an 
estate or interest in the premises, whether as ownor, lessee, or 
mortgagee, prior or paramount to that of the immediate occupier, 
if that person applies to be so registered and pays a fee of 
1s. to the clerk, provided that when such estate or interest is 
vested in two or more persons jointly, one only of those persons 
can be registered as representing such estate or interest (d). 

A court of summary jurisdiction may, on the application of any 
person who proves to the court that he is entitled to be entered as 
owner of any premises in place of the person appearing on the 
register as owner, make an order substituting the name of the 
applicant, and that order must be obeyed by the clerk to the 
licensing justices, and a corresponding correction may be directed 
to be made on the licence granted in respect of the premises of 
which such applicant claims to be an owner (ec). 


273. Where a licensed person is convicted before any court of 
any offence committed by him as such, the clerk to the licensing 
justices must enter in the register of licences, in such form os may 
be prescribed by the Secretary of State, notice of any conviction 
of the holder of a justices’ licence for an offence committed by him 
as such (including an offence against the provisions of any Act for 
the time being in force relnting to the adulteration of drink (f)), 
and the clork of the court before whom the conviction takes place 
(if he is not the clerk to the licensing justices) must forthwith send 
notice thereof to the clerk to the licensing justices (9). 


274. If it appears to the court by which any person holding a 
justices’ licence is convicted of the offence of bribery or treating 
atan election that such offence was committed on his licensed 
premises, the court must direct such conviction to be entered in 
the proper register of licences (h). 


275. When a conviction of a holder of o justices’ licence for an 
offence committed by him as such is entered in the register of 
licences the clerk to the licensing justices must serve notice of the 
conviction on the owner of the premises (i). 

In any case where the conviction of the holder of a licence 
involves the disqualification of the licensed premises, the court 


c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 51 (1). 
d) Ibid., 8. 51 (2). 


e) I bid., 8. 51 (3 F 
G ) As to adulteration of dyink generally, see title Foop anp Druas Vol. 
_ Voy Py 5 et oeg., 45,46. g 
(9) ST eOMne (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
s. 50 


(4) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Vict. c. 51). 
s. 38 (8) (a). As to suffering bribery and treating to take place upon licensed 
premises, see title ExEctions, Vol. XTI., pp. 471, 485, 525. 

(8) ae (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0, 24), s. 86 (1); 
as tc service of uotices, sce tid. a. 108, and p. 40, anée, 
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before whom the conviction takes place must cause notice of the 
disqualification to be served on any registered owner of the pre- 
mises if that owner is not the occupier (k). 


276. Any ratepayer, any owner of premises to which a justices’ 
licence is attached, and any holder of a justices’ licence within the 
licensing district for which the register is kept is, upon payment 
of a fee of 1s., and any officer of police, and any officer of 
customs and excise in such district is, without payment, entitled at 
any reasonable time to inspect and take copies of or extracts from 
the register (i). If the clerk to the licensing justices or any other 
person prevents the inspection or taking copies of or extracts from 
the register of licences, or demands any unauthorised fee therefor, 
he is liable in respect of each offence to a penalty not excecding 
£5 (m). 


277. The licensing justices may, if they think fit, cause the 
register of licences to be divided into parts, and assign a part to 
any portion of the licensing district (n). 

Where a justices’ licence is granted (whether as a new licence or 
by way of renewal or transfer) or removed, a fee of 1s. must be paid 
by the holder of the licence to the clerk to the licensing justices in 
respect of the register of the transaction (0). 


278. The register of licences is receivable in evidence of the 
matters required to be entered therein, and a copy of an entry 
made in the register, purporting to be signed by the clerk to the 
licensing justices and to be certified as a true copy, is evidence 
of such matters stated in such entry, without proof of the signature 
or authority of the person signing the same ( p). 


Part XIV.—Forms of Licences. 


Secr. 1.—Excise Liccnees. 


279. Licences for the manufacture or sale of any intoxicating 
liquors are to be in such form as the Commissioners of Customs 
and Excise direct (q), and must be in accordance with the provisions 
of the Excise Licences Act, 1825 (r). 


@) as (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
8 ; 


8. 
bid., a. 5S (1). 
2, [bid., 8. 53 ( 
n) Ibid., 8. 50 
o) Jbid., a. 60 (4 
Thid., &. 53 (3); and as to evidence generally, see title EvinEnce, 
V III., pp. 415 ef seg. 
q) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 88. 49 (1), 96 (2). 
r) Excise Licences Act, 1825 (6 Geo. 4, & 81), @. 7. to cullection of 
excise duties, sce title Revanvz. 


Part XIV.—Forms or LICENCES. 


Sect. 2.—Justices’ Licences. 


280. A justices’ licence must be in such form as may from time 
to time be prescribed by the Secrctary of State (s). 

A renewal of a justices’ licence may be made by an indorsement 
on the licence, or by the issue of a copy of the old licence (¢). 


Part XV.—Sale of Intoxicating Liquors 
in Passenger Ships, Railway Cars, 
Canteens, and Theatres. 


Sect. 1.—Passenger Ships. 


281. An excise licence may be taken out annually (a) or for 
one day only (b) in respect of a passenger vessel by the master or 
other person belonging to the vessel nominated by the owner of 
the vessel. 

Hither of such licences authorises the sale by retail, while the 
vessel is engaged in carrying passengers, of any intoxicating liquor 
on the vessel to passengers for consumption on the vessel(c). It 
also authorises the sale of tobacco(c). No justices’ licence is 
necessary in order to obtain the excise licence (d). 


282. In the event of any person to whom 4 passenger vessels’ 
licence has been granted ceasing to be master of or to belong to 
her, the licence may be transferred to any other person who 
is for the time being master of the vessel, or is for the time being 
a person belonging to her and nominated by her owner for the 
purpose (¢). 

In the event of the transfer of the vessel to some other owner, 
the licence ceases to have effect as respects that vessel, but 
may, in that event and in the event of the loss of the vessel, be 
transferred, on the application of her owner, to the master of some 
other vessel belonging to him or to some person belonging to such 
other vessel and nominated by her owner for the purpose (/). 


283. For the purpose of giving jurisdiction, any sale of liquor ono 
passenger vessel is deemed to have taken place either where it 
actually took place or in any place in which the vessel is found (f). 


rape a Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 42 (1). 
- & : 

2 Duty £10 (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched I., D. 
b) Duty £2 (e/#d.). 
c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., D. As to tobacco, 
see titles REVENUE; TxaDE AND TrabE Unions. 

(d) Tid (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 6. 24), 
a. 


1 (2) (f). 
() £0, ae 10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., D. 
ag) to the transfer of vessels, see, generally, title Saiprina AND 
ON. 
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All such licences may be granted by the Commissioners, 
or by any officer of excise authorised by them, and all licences 
granted by any officer so authorised are valid, anything in any Act 
contained to the contrary notwithstanding (9). 

Nothing in the Licensing (Consolidation) Act, 1910(h), affects or 
applies to the sale of intoxicating liquor in passenger vessels in 
pursuance of the Acts in that behalf (h). 


Sror. 2.—Railway Restaurant Cars. 


284. An excise licence may be taken out annually in respect of a 
railway restaurant car by the railway company or other person 
owning the car (t). 

Such licence may be granted without the production of a justices’ 
licence (7), and is granted in respect of a car in which passengers 
ean be supplied with meals, and authorises the sale by retail to 
passengers on the car of any intoxicating liquor for consumption on 
the car (/). 

Sect. 8.—Canteens. 


285. Nothing in the Licensing (Consolidation) Act, 1910 (J), 
affects or applies to the sale of spirits in canteens in pursuance of 
any Act regulating the same(). 

Notwithstanding any enactment to the contrary, it is not neccs- 
sary for a person holding a canteen under the authority of a Secre- 
tary of State, or of the Admiralty, to obtaiu a justices’ licence to 
enable him to obtain or hold any excise licence for the sale of any 
intoxicating liquor, and an excise licence may be granted to such 
person accordingly (m). 

The holder of an authorised canteen, who holds an excise licence 
for the sale of beer in the canteen, is entitled to sell beer in the 
canteen to a civilian (7). 


Sror. 4.—Theatres. 


286. The Commissioners and Officers of Customs and Excise (0) 
may grant retail licences to any person to sell beer, spirits, and wine 
in any theatre established under a royal patent, or in any theatre or 
other place of public entertainment licensed by the Lord Chamber- 
lain or by the county council or other authority for the public 
performance of stage plays, without the production by the person 

(y) Excise Act, 1834 (4 & 5 Will. 4, o. 75), 8.10, As to the Commissioners, 
ace note (a), p. 17, ante. 

(4) licensing (Consolidation) Act, 1910 Wy Edw. 7 & 1 Geo. 5, o. 24), 
s.111 (2) (f). Asto vessels within the m+ trepolitan police district, see p. 90, ante. 
i uty £1 Se iar (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., ). 

J) I bid., Sched. 1.,1,1. Nothing in the Licensing (Consolidation) Act, 
1910 410 Edw. 7 & 1 Geo. 5, c. 24), affects or applies to the sale of intoxicating 
liquor for consumption on a restuurant car, in pursuance of the Acts in that 
behalf waht (Cunsolidution) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
s. 111 (2) (m)). 

(&) Finance (1909-10) Act. 1910 (10 Edw. 7, c. 8), Sched. I., E, 2. As to rail- 
ways penerully, see title RAILWAYS AND CANALS. 

Q) 10 Edw. 7 & 1 Geo. 5, c. 24. 

(tn) Tbid., 8. 111 (2) (1). 

(n) Dicken & Co. v. Mayes, [1910] 1 K. B. 452. As to canteens, see title 
Roya Forces. 

(0) As to the Commissioners and Officers, see note (a), p. 17, ante. 


Part XV.—SALe or Introxicatina Liquors IN SHIPS ETC, 


applying for such licence or licences of any certificate or authority 
for such person to keep a common inn, alehouse, or victualling 
house, anything in any Act to the contrary notwithstanding (7). 

Only theatres licensed in the manner before described, and not 
music-halls, even if called theatres, can obtain this licence for the 
sale of intoxicating liquor (q). 

Nothing in the Licensing (Consolidation) Act, 1910 (7), affects or 
applies to the sale of intoxicating liquor by proprietors of theatres 
in pursuance of the Acts in that behalf (r). But the hours of 
closing licensed premises apply nevertheless to the sale of 
intoxicating liquor by proprietors of theatres (s). 


Sect. 5.—Clubs. 


287. The law relating to the sale of intoxicating liquor in clubs 
is dealt with elsewhere (¢). 


Part XVi.—Offences. 


Sscr. 1.—Relating to Sale of Intoxicating Liquors. 
Sun-Secr. 1.—Sale without Licence. 


(i.) Without Justices’ Licence. 
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288. Any person selling or exposing for sale by retail any Sale without 


intoxicating liquor, unless he holds a justices’ licence authorising 
him to hold an excise licence for the sale of that intoxicating liquor, 
or at any place except that for which the justices’ licence authorises 
him to hold an excise licence for the sale of that liquor, is liable 
for the first offence to a fine not exceeding £50, or to imprison- 
ment, with or without hard labour, for a term not exceeding one 
month; for the second offence to a fine not exceeding £100, or 
to imprisonment, with or without hard labour, for a term not 
exceeding three months, and he may, by order of the court before 
whom he is convicted, be disqualified for any term not exceeding 
five years from holding any justices’ licence (wv); and for any 


(y) Excise Act, 1835 (5 & 6 Will. 4, c. 39), 8.7; Theatres Act, 1543 (6 & 7 
Vict. c. 68), ss. 2, 5; Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 7. 
As to what is public entertainment, see Taylor vy. Oram (1862), 1 H. & C. 
370; and as to theatres and music-halls generally, see title TmeaTRES AND 
OTHER PLACES OF ENTERTAINMENT. 

(q) A. v. Inland Revenue Commissioners (1888), 21 Q. B. D. 669. 

ay ied (Consolidation) Act, 1910 (10 dw. 7 & 1 Goo. 5, c. 24), 
8. 2) (8). 

(s) Gallayher v. Rudd, [1898] 1Q. B. 114; but sce 2. v. Jenkins ye 61 

a. M. ©.). 5 e exemption only means that the holders of theatre 
licences need not obtain a justices’ licence. As to closing hours, sec pp. 88, et s¢q., 
ante, and as to theatres and music-halls generally, see title THEATRES AND 
Orner P..aces OF ENTERTAINMENT. 

(t) See title CLuns, Vol. IV., pp. 429 ef seg., and Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), 88. 9198, 

“) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 24), 8. 65 
(1), (2), (4). A second offence means a second offence of the sume description 
and under the same statute, and must be an offence committed after the 


justiccs’ 
licence, 
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subsequent offence toa penalty not exceeding £100, or to imprison- 
ment, with or without hard labour, for any term not exceeding six 
months, and may, by order of the court by which he is tried, be 
disqualified for any term of years or fur life from holding any 
justices’ licence (r). Any person so convicted for a second or 
any subsequent offence, if he be the holder of a licence, forfeits 
such licence (a). On a conviction for any of the above offences, 
the court may, if it thinks fit, declare all intoxicating liquor found 
in the possession of the convicted person, if he is the holder of a 
justices’ licence, and the vessels containing the liquor (if the liquor 
and vesscls are not otherwise forfeited under the Licensing (Con- 
solidation) Act, 1910(b) ), to be forfeited (c). 

Although the punishment may be either a fine or imprisonment, 
it may perhaps not be a fine and, in default of payment, imprison- 
ment, except after default of distress (d). 


289. Every occupier of premises on which any intoxicating 
liquor is so sold is subject, if proved to be privy or consenting to 
the sale, to the penalties imposed upon persons for the sale of 
intoxicating liquors without a justices’ licence (e). 


290. If a person who is neither the licensee, nor the agent nor 
servant of the licensee, sells in licensed premises liquor which is 
his own and which he is selling for his own benefit, he sells it 
without a licence, notwithstanding the fact that there is an existing 
licensee living on the licensed premises, and in such circum- 
stances the licensee may be convicted of aiding and abetting such 
sale (f). 

291. In proving the sale or consumption of intoxicating liquor 
for the purpose of any proceeding relative to any offence under the 
Licensing (Consolidation) Act, 1910(b), it is not necessary to show 
that any money actually passed or that any intoxicating liquor was 
actually consumed, if the court hearing the case is satisfied that a 
transaction in the nature of a sale actually took place, or that any 
consumption of intoxicating liquor was about to take place (q). 

Proof of consumption, or intended consumption, of intoxicating 
liquor on premises to which a justices’ licence is attached, by 
some person other than the occupier of or a servant employed 
on the premises, is evidence that the liquor was sold by or on behalf 





conviction for the first offence (Re Authers (1889), 22 Q. B. D. 345; compare 
7 ee Shoré (1870), L. B. 5 Q. B. 174; BR. v. South Shields Justices, [1911] 


(v) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, « 24), 
8. 65 (1), (2), (4). 
(a) /béd., 8. 65 (3). 
10 Edw. 7 & 1 Geo. 5, c. 24. 
I bid., 8, 65 (5). 
_, Re Brown (1878), 3 Q. B.D. 545; Re Clem (1881), 8 Q. B. D. 511; but 
seo now the Summary Jurisdiction Act, 1884 (47 & 48 Vict. c. 43), a. 3. 
e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8, 65 (6), 
SJ) Peckover vy. Defries (1906), 95 L. T. 883. 
) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 85(1). A “transaction in the nature of a sale” seems to mean a case of 
barter, or of equivalent other than money being given in exchange for the 
liquor ; see the repealed Alehouse Act, 1828 (9 Geo. 4, c. 61), 8. 18 
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of the holder of the licence to the person consuming, or being 
about to consume, or carrying away the same (h). 


292. An indictment will not lie for selling ale without a licence, 
the offence being a statutory one, and the remedy being prescribed 
before a court of summary jurisdiction (i). 

It is no defence to a prosecution for selling without a justices’ 
licence that the person charged holds an excise licence for the sale 
of the liquors in question (4). 

The burden of proving the existence of a licence appears to be on 
the defendant ((). 

In some cases very careful attention hns to be paid-to the 
circumstances in order fo decide whether or not the sale takes 
place on the licensed premises (m). 


h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 8. 85 (2). 

t) Anon. (undated), 3 Salk. 25; Slenhen Watson's Case (1701), 3 Salk. 26; 
R. v. Edwards (undated), 3 Salk. 27 (lout, O.J., dissenting). For courts of 
eummary jurisdiction, see title MAGIsTRraTES. 

k) R. vy. Downs (1790), 3 Term Rop. 560. 

tr Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), s. 39. Seo Turner 
vy. Johnson (1886), 51 J. P. 22; a. v. Neville (1830), 1 B. & Ad. 489; 22. v. Z'urner 
(1816), 5 M. &S. 206; Apothecaries Co. v. Bentley (1824), Ry. & M. 189; Huyyine 
vy. Ward (1873), L. BR. 8§Q. B. 521. 

(m) Pletts v. Camplell, [1895] 2 Q. B. 229. In this caso the holder of a beer 
off-licence sent out his cart in the charge of a driver, who solicited orders for 
jars of beer, the driver taking down notes of the orders, and, on returning to 
the licensee’s house, telling him the orders. Subsequently the jars ordered 
were put into a cart and delivered at the respoctive purchasers’ premises, and 
the respective purchasers paid on delivery. The jars were not distinguished by 
any label or mark, although the driver placed them in the cart in the order in 
which he would arrive at the houscs of the customers, so that he could tell 
which jar wasintended for each customer. It was held that the liccusee was 
properly convicted of selling at a place not authorised by his licence. In Letts v. 
Beuttie, [1896] 1 Q. B. 519, the holder of a beer off-licence sent his traveller 
round to customers for orders, and the traveller carricd postcards addressed to 
the licensed premises, stating the amount and kind uf liquor to be ordered, and 
that the customer assented to the appropriation by the licensee to the order at 
the licensed premises, of goods of the amount and kind described, and in a 
deliveruble state, and the customer sivned tho postcard which the traveller 
then posted, and after receipt of the postcard at the licensed premises the 
traveller, in execution of the order at the licensed premises, placed the 
requisite number of bottles of beer for the customer in a box on a lorry for 
delivery, one of these bottles being labelled with the customer’s name and 
address and the others being near it. The sale in this case was held to have 
taken place on the licensed premises, where the goods were ordered by receipt 
of the postcard, and were, with the consent of the owner, sufficiently appro- 
priated to the order. In Cocker v. McMullen (1900), 81 L, T. 784, a traveller for 
the holder of a beer off-licence called at the house of a customer and obtained 
an order for beer, which order the traveller entered in a book, and subsequently 
the beer was delivered by the carter of the licence-holder, who, at the time 
of delivery, took the bottles from a box containing only the requisite number, 
although constructed to contain more, but the bottles were not marked in any 
way indicating ar propHescn: and there was no address or label ox the box. 
The beer was paid for on delivery. The place of sale in this case was held to 
be the customer's house and not the licensed premises. In Walker y. Walker 
(1903), 90 L. T. 88; Hewstt v. Jarvis (1903), 68 J. P. 54; and Strickland v. Whit. 
taker (1904), 20 T. L. R. 224, a traveller for a licensed person took an order 
for beer at a customer’s house and handed the order to the licensee at the 
licensed premises. The licensee appropriated beer at the licensed premises 
by placing it in a box together with a piece of paper on which was the 
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293. If a completed sale of a wholesale quantity of beer takes 
place and the liquor is duly appropriated to such sale, the fact that 
delivery of the beer takes place in retail quantities at various times 


Intoxicating does not make the sale a sale by retail, even though such delivery 


Liquors. 


Completed 
eale whole- 
sale. 


Unauthorised 


sale by 
servant, 


Sale by agent 
of unlicensed 
principal. 


is one of the terms of the sale (7). 


994. Sales without a justices’ licence by a servant against the 
orders, given bond fide, of the master, if effected without the 
knowledge or consent, direct or indirect, of the master, do not 
render tho master liable (0). 

If the servant of a licensed person makes a sale of intoxi- 
cating liquor away from tlre licensed premises, such sale being 
outside the scope of his authority and against the express instruc- 
tions of the licensee, the latter cannot be convicted of selling 
without a licence ( 9). 

If the servant of a holder of a justices’ licence, when off the 
licensed pretnises, sells for cash some intoxicating liquor for which 
no order has been received at the licensed premises, the money so 
received being accounted for to the licensee, and if the servant is 
acting outside the scope of his authority in making the sale, the 
servant has sold without a licence, and if the facts are such that 
the licensee must be taken to have known that the servant took 
with him, on a round of sales, intoxicating liquor which was not 
required for the execution of orders received, the licensee may be 
convicted of aiding and abetting the servant (q). 


295. A servant who sells intoxicating liquor, the property of his 
master, upon instructions of his master, where the master does 
not hold a justices’ licence, and the place where the sale takes 
place is not licensed for the sale of intoxicating liquor, cannot be 
convicted of selling without a licence (1). 

Where intoxicating liquor is sold by retail by an agent on behalf 
of the owner, there is a sale by the owner and not by the agent; 
and if the owner is not licensed, the fact that the agent holds 
a licence for the sale of intoxicating liquor is no defence to the 
owner (8). 


If a wife sells intoxicating liquor at her husband’s shop, neither 


customer’s name. The sale was held to have taken place at the licensed 
premises. In the last of these cases the justices convicted, holding that 
an executory contract of sale had been entered into at the customer's 
house. The court quashed the conviction on the ground that there was no 
evidence of an executory contract of sale, but left open the question whether 
an executory contract is sufficient to bring a vendor within the terms of the 
Licensing Acts. Compare Dunning v. Owen, [1907] 2 K. B. 237. 

(n) Hales v. Buckley (1911), 101 L. T. 34. But as to the sale of spirits in 
such circumstances, see Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 102 (1}. 

(0) Newman v. Jones (1886), 17 Q. B, D. 132, eub nom. Newman y. Leach, 2 
T. L. BR. 600 (a steward of club selling to non-members against orders of 
trustees and managing committee). 

p) Boyle v. Smeth, [1906] 1 K. B. 432. 

9 Stan-field & Co. v. Andrews ro} 25 T. L. RB. 259. 

(r) Willtameon v. Norris, [1899] 1 Q. B. 7 (a servant of the House of Com- 
=) i = the precincts of that House). eS 

¢) Dunning v. Owen, supra; compare cases cited in note (m), p. 109,-ante ; 
ese alzo title Aaxxcy, Vol. L, p. 218. (m) P 
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she nor her husband having a licence and there being no evidence —_Sxer. 1. 

that the husband knew of or consented to the sale, the husband Relating to 

cannot be convicted of selling without a licence (2). Sale of 
Facts may appear from which it can be concluded that liquor is Intoxicating 

sold by an agent away from licensed premises with the consent and Liquors. 

for the benefit of the licence-holder. If so, the licence-holder may = 

be convicted of selling intoxicating liquor at the place where the 

agent sold it (a). 


296. If the holder of a six-day licence sells any intoxicating Sunday sale 
liquor on Sunday to any person not lodging in his house, he ig with six-day 
deemed to be selling intoxicating liquor without a justices’ licence (b). lee 


297. A licensee, who allows a temporary authority to sell intoxi- rrect of 
cating liquor at his premises to be granted by justices at petty temporary 
sessions to another person, cannot be convicted of selling without a sera , 
licence for selling at his licensed premises after the grant but Gaaater 
before the transfer of the licence at transfer sessions, at any rate if another. 
the person holding the temporary authority has not entered the 
premises and sold intoxicating liquor under such authority (c). 

Nor does a licensee by leaving the premises for some months 
during the currency of his licence, not intending to return, and by 
seeking to transfer the licence to another person, cease to be a 
licensed person (d). 


298. For an incoming tenant of a public-house to carry on the Incoming 
business of the house for a period of nine days without a licence is ‘tenant 
a serious offence; and the facts that the outgoing tenant had been “licensed. 
duly licensed, and that, for the period in question, no sessions sat 
at which a temporary authority fo sell could have been applied for, 
do not warrant a court of summary jurisdiction in treating the 
offence as one of so trifling a nature that it is inexpedient to inflict 
any punishment or any other than a nominal punishment (e). 


299. A void licence is of no effect, so that a licence granted Void licence. 
after the statutory provision giving power to grant it had been 
repealed, although the applicant, the justices, and the excise 
authorities were unaware of the fact, would be no defence to a 
charge of selling without a licence(/). 

But if a licence is good on the face of it, evidence of fraud in the Licence good 
way in which justices’ signatures were obtained is not admissible, © face of it. 
inless it is evidence to charge the licence-holder personally with 
having fraudulently obtained the licence, and if the licence-holder 
acts bond fide under it he cannot be convicted (9). 

A licence granted privately by two justices, and not at the general 


(t) Allen v. Lumb (1893), 57 J. P. 377; see also titles AGENCY, Vol. I., pp. 217 
et seg.; HusBAND anp Wire, Vol. XVI., p. 435. 

( Seayer v. White (1884), 51 L. T. 261 (case of husband and wife}. 

(5) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24) 
s. 58 (3) (4) ; 860 p. 107, ante. 

ec) Andrews v. Denton, [1897], 2 Q. B. $7. 
d) Lawrence vy. O’ Hara (1903), 67 J. P. 369. 
¢) Barnard vy. Barton, [i908] 1 K. B. 387. 
JS) Pearson v. Broadbent (1871), 36 J. P. 485; and see algo p. 113, post. 
(9) #. v. Minshull (1833), 1 Nev. & M. (x. B.) 277. 
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annual licensing meeting, would be no defence to a charge of selling 
without a licence (h). 


300. If any person sells ale or beer or any other excisable 
liquors by retail, or permits or suffers any such liquors to be sold 
by retail in his house, outhouse or yard, garden, orchard or 
other place, without being duly licensed by the magistrates (‘) 
so to do, and is duly convicted, for every such offence he forfeits 
the sum of £20, and also the costs and expenses attending 
the conviction, to be levied and recovered as directed, and, on and 
after a second conviction for the like offence, is also rendered 
incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (k). 


301. Every person who makes any entry at any office of excise 
of any house, outhouse, cellar, vault, storehouse, or other place for 
laying or keeping of any beer or ale, or for selling the same therein, 
as an alehouse-keeper, victualler, or retailer, is deemed to be a seller 
by retail of such liquors to all intents and purposes. Any justice 
of the peace may from time to time summon before him or before 
any other justice any entry-keeper, gauger, or other excise officer 
having the custody of entries made by innkeepers, victuallers, and 
retailers of beer or ale within his division, who must, when required, 
produce before such justice every entry made at the office of excise 
by any person within the division of such officer, and also the stock 
books or other accounts of survey of such person. Such justice 
must examine on oath such officer respecting any such entry 
of any such places as aforesaid for keeping beer or ale, or 
respecting any stock of any person making such entries. If it 
appears that any person has made entry at the office of excise of 
any such place for laying or keeping any ale or beer therein, or for 
selling the same as an alehouse-keeper, victualler or retailer, or if 
it appears that any such person is surveyed as an alehouse- 
keeper, victualler or retailer, and has not received or is not 
entitled to receive the abatement of duty allowed to common 
brewers, then such justice may summon before him such person 
to produce to the justice his licence to sell beer and ale. If 
such person does not at the return of such summons appear 
before the justice, or, appearing, does not produce to him a 
licence duly obtained and in force, the justice may (proof being 
made of due service of the summons, in case the party does not 
appear) adjudge the party guilty of selling beer or ale by retail 


h) BR. v. Downs (1790), 3 Term Rep. 560. 

$) &. v. Drake (1817), 6M. & S. 116; Ash v. Lynn (1866), L. B.1 Q B. 270. 

k) Sale of Beer Act, 1795 (35 Geo. 3, c. 113), 8. 1; which is a police law and 
not a revenue law (2. v. Hanson (1821), 4 B. & Ald. 619, per Ansort, C.J., at 
p. 521). Provision is made for the determination of complaints under this 
enactment by justices and the levying of unpaid penalties, with costs, by distress 
(Sale of Beer Act, 1795 (35 Geo. 3, c. 113), 8. 2), and for the sale of goods dis- 
trained (<did., 8. 3), allowance to officers executing the distress warrants (ibid., 
8. 4), application of penalties, and imprisunment in default of sufficient distress 
(ibéd., 8. 5), and what shall be deemed legal notice to persons summoned to 
ate as to information for selling liquors by retail without licence (iid., 
a. 6). 
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without licence, and the party so adjudged is liable to the penalties 
imposed on persons retailing beer or ale without licence (/). 
(ii.) Without Eacise Licence, 

$02. If any spirits are sold or delivered in any quantity less 
than two gallons, or if any beer, wine, cider, perry, sweets, mead or 
metheglin, or vinegar, or any other goods for the retail of which a 
licence is required by the Excise Licences Act, 1825 (m), are sold by 
retail in any premises, or in any part of any premises, by any 
person unknown, or who is not licensed for that purpose accord- 
ing to that Act, every occupier of such premises, or part of 
such premises, being privy or consenting thereto, is deemed to be 
the retailer of such liquors or goods, and, as such, is liable to 
the penalties imposed upon persons for the sale of such liquors 
or goods, by retail, without licence (x). 

Provision is made for the reward of informers (0). 


303. In order that a person may be convicted of selling at a 
place without having a licence to sell at that place, the contract to 
supply must he at that place; and if the contract is not made at 
that place, the fact that unlicensed premises are kept for the 
purpose of taking orders merely for transmission to the premises 
does not justify a conviction for selling (p). 

Intoxicating liquor brought for a customer to a restaurant with- 
out a licence from licensed premises elsewhere may, in certain 
circumstances, justify a finding that the sale took place at the 
restaurant and not at the licensed premises (q). 


304. Any person who makes or manufactures any intoxicating 
liquor, for the making or manufacture of which he is required to 
take out a licence under the Finance (1909-10) Act, 1910 (7), with- 
out taking out such a licence, is liable in respect of each offence to 
an excise penalty of £500 (s). 

Any person who deals (¢) wholesale in any intoxicating liquor, for 
the wholesale dealing in which he is required to take out a licence 
under that Act(r), without taking out such a licence, is liable in 
respect of each offence to an excise penalty of £100 (u). 

Any person who sells by retail any intoxicating liquor, for the 
retail sale of which he is required to take out a licence under that 
Act (r), without taking out such a licence, is liable in respect of 
each offence, at the election of the Commissioners of Customs and 
Excise, either to an excise penalty of £50, or to an excise penalty 
equal to treble the amount of the full duty (v). 


t) Sale of Beer Act, 1795 (35 Geo. 3, o. 113), 8. 9; see p. 112, ante. 
m) 6 Geo. 4, c. 81. 
n) Ixcise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 27. 
0) Ihid., 8. 29. 
p) Stephenson vy. Rogers (W. J.), Ltd. (1899), 80 L. T. 193; and compare 
note (m), p. 109, ante. 
(9) Pasquier vy. Neale, [1902] 2 K. B. 287. In this case the restaurant 
proprietor was in partnership with the licensee of the licensed premises. 
fr 10 Edw. 7, ¢. 8. 
8) Ibid., 8. 50 (1). 
See 2. v. Excise Commissioners (1788), 2 Term Rep. 381. 
* Finanoe (1909-10) Act, 1910 (10 Edw. 7, 0. 8), 8. 50 (2). 
v) Ibid., 8. 50 (8). 
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Bsc. 1. If any person holding any of the excise licences in respect of 
Relating to intoxicating liquor (a) contravenes the terms of the licence, or sells 
Saleof otherwise than os he is authorised by the licence, or contravenes 
Intoxicating any of the provisions applicable to the licence, he is liable in 
Liquors. —;gspect of each offence, if the offence is not an offence for which 
any specific penalty is imposed by any Act relating to excise duties 

or licences, to an excise penalty of £50 (0). 


Effect of 305. Where an excise licence for the sale of beer, cider, or perry 
retail licence by retail, to be consumed on the premises, becomes void, and the 
becoming —-_ person to whom the licence was granted thereupon disabled from 
selling beer, cider, and perry, the excise licence for the sale of any 
spirits or foreign wine, or sweets or made wines, or mead or metheglin, 
hy retail to be consumed on the premises thereupon granted, 
becomes null and void also. In such case, if the licensee sells any 
spirits or foreign wine, or any sweets or made wines, or any mead or 
metheglin respectively by retail, to be consumed on the premise; 
after such conviction has taken place, and every excise licence has 
thereby become void, such person incurs the penalty for selling 
spirits or foreign wine, or sweets or made wines, or mead or methe- 

glin, to be consumed on the premises, by retail without licence. 

In all such cases, in the prosecution for the recovery of the 
penalty, the conviction may be proved by a certificate just as in the 
case of a prosecution for selling beer, cider, or perry without licence 
under similar circumstances(c). 

Selling after © Livery person who, after being convicted of felony or of selling 

conviction, gpirits without licence (d), sells any beer or cider by retail, in any 
manner whatsoever, incurs the penalty for so doing without licence, 
and in all such cases in the prosecution for the recovery of such 
penalty a certificate from the clerk of the peace (e) of such 
conviction is, on the trial in such prosecution, legal evidence 
thereof (/). 

Every person who, after being convicted as aforesaid (g), sells any 
wine by retail in any manner whatsoever, incurs the penalty for 
so doing without licence; and in all such cases, in the prosecution 
for the recovery of such penalty, a certificate from the clerk of 
assize or the clerk of the peace (i) of any such conviction is on the 
trial legal evidence thereof (i). 


(a) The licences specified in the Finance (1909-10) Act, 1910 (10 Edw. 7, 
¢. 8), Sched. I. 

(b) 7 bid., 8. 50 (4); see R. v. Smith (1859), 7 W. BR. 162. 

(c) Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8. 23. As to proof of con- 
viction, see p. 55, ante. fo 

(d) That is, apparently, without excise licence ; see Excise Licences Act, 1828 
(6 Geo. 4, c. 81), 8s. 26, 27. 

¢) Or person acting as such. 

J) Beerhouse Act, 1840 (3 & 4 Vict. ¢. 61), 8. 7; and as to disqualification 

generally, see p. 54, ante, ae 

(g) That is, apparently, without excise licence; see Excise Licences Act, 
1825 (6 Geo. 4, c. $1), a8. 26, 27. 

(h) Or person acting as such. 

(t) Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), a, 22; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. VI. 
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$06. Any porson who solicits, takes, or receives any order for 
epirits, wine, or other article for the dealing in, retailing, or selling 
whereof an excise licence is required, without having in force 
® proper excise licence authorising him to do so, forfeits the 
statutory penalty for so doing (k); and in any case in which the 
place of business or residence of the offender is not known to the 
officer of excise who exhibits an information for the recovery of such 
penalty, or, if known, is out of the United Kingdom, the notice and 
summons required to be given to a defendant by any law of excise 
are sufficiently served if they are left, at the house or placo where 
the offender has solicited, taken, or received any such order as 
aforesaid, addressed to such offender (i). 

The above provision, however, does not apply to the sale of 
any spirits or foreign wine while they remain in the warehouse 
in which they have been deposited, according to law, before pay- 
ment of duty upon the importation thereof, where such spirits or 
foreign wine are sold in a quantity not Jess than 100 gallons at one 
time; nor does it impose a penalty upon a bond fide traveller 
taking orders for goods which his employer is duly licensed to deal 
in or sell (/). 


307. If a person, having several shops, in respect of one of which 
he holds an excise licence for the sale of beer, takes an order for 
beer at another of his shops in respect of which he has no such 
licence, he is liable to conviction (m). 

In the case of agencies in other towns or places the rule seems 
to be that if the principal keeps premises elsewhere, and his agent 
there enters into a contract to supply the liquor, an excise licence 
is required for those premises(n); but if the agent, whether he has 
premises or not, takes orders only as a traveller, then orders taken by 
the agent are covered by the licence for the principal’s premises (0). 

Whether a person is acting as a bond fide traveller for a person 
licensed to sell wine and spirits appears to be a question of fact(o). 


308. If any person hawks, sells, or exposes for sale any spirits 
otherwise than in premises for which he is licensed to sell spirits 
he incurs a fine of £100, and the spirits are forfeited (7). 

In default of payment of the fine on summary conviction, the 
offender must be imprisoned with or without hard labour (9). 

Any person may arrest a person found committing an offence 
against this provision (r). 


(F) This prohibits the purchase of wine wholesale with the intention of 
subsequently reselling it, unless a wine dealer’s licence bas been taken out 
before such purchase, as buying is an act of dealing (2. v. Hacise Commtastoners 
(1788), 2 Term Hep. 381). : 

(2) Revenue Act, 1867 (30 & 31 Vict. c. 90), 8.17. As to who is a bond fide 
traveller within the terms of this section, see Killick y. Gruham, Lintern v. 
Burchell, [1896] 2 Q. B. 196; and see note (0), infra. 

m) Elias v. Dunlop, [1906] 1 KX. B. 266, 

" Stallurd vy. Marks (1878), 3Q. B. D. 412. 

0) Stuchbery v. Spencer (1886), 55 L. J. (M. c.) 141. 
Pp) Spirita Act, 1880 (43 & 44 Vict. c. 24), 8. 146 (1). 
x Tbid., «. 146 {eh 

¢) Tbid., a. 146 (4 
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If any person knowingly sells or delivers, or causes to be sold or 
delivered, any spirits to the end that they may be unlawfully 
retailed or consumed or carried into consumption, he incurs, in 
addition to any other penalty, a fine of £100(s). 

If any person receives, buys, or procures any spirits from a 
person not having authority to sell or deliver the same, he incurs 
a fine of £100 (¢). 


309. Certain relatives of persons who were engaged in the Penin- 
sular War may carry on trades in any city, town, or place, notwith- 
standing any statute, law, ordinance, custom, or provision to the 
contrary (a), but this only gets rid, so far as they are concerned, of 
the difficulties imposed by charter, custom, or local Act of Parlia- 
ment, and does not enable them to sell intoxicating liquors without 
an excise licence ()). 


310. Where a justices’ licence is required, an excise licence 
under which intoxicating liquor may be sold by retail cannot be 
granted except to a person who holds a justices’ licence duly 
granted authorising the grant of the excise licence to that person, 
and any excise licence granted in contravention of this provision 18 
void (c). 

Where persons disqualified by certain convictions from holding 
certain excise licences nevertheless take out such excise licences, 
these licences are void (da). 

Where a justices’ licence is forfeited in pursuance of the Licensing 
(Consolidation) Act, 1910(e), or becomes void under any of the pro- 
visions of that Act, any licence for the sale of intoxicating liquors 
granted by the Commissioners of Customs and Excise to the holder 
of the justices’ licence in pursuance of that licence is void (/). 


Sun-Secr. 2,.—Drinking on Premises contrary to Terms of Licence. 
(i.) Justices’ Licence. 


311. If any person purchases any intoxicating liquor from the 
holder of a justices’ licence whose licence does not cover the sale of 
that liquor for consumption on the premises, and drinks the same 
on the premises where it is sold, or on any premises adjoining or 
near to those premises, if belonging to the seller of the liquor or 
under his control or used by his permission, or on any highway 
adjoining or near to such premises, and it appears to the court that 
the drinking was with the privity or consent of the holder of the 
licence, the latter is liable in respect of each offence to a fine not 


(s) Spirits Act, 1880 (43 & 44 Vict. o. 24), 8, 147. 

(¢) /tad., 8. 148. 

(a) Stat. (1816) 56 Geo. 3, c. 67, repealed with savings by the Statute Law 
Revision Act, 1873 (36 & 37 Vict. c. 91). 

b) Asin y. Swation (1896), 76 L. T. 55, 

c) Excise Licences Act, 1825 (6 Geo. 4, c. 81), & 18; Licensing (Consolida- 
tion) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), a 1. 

(d) Excise Licences Act, 1825 (6 Geo. 4, c. 81), as. 22, 23; Beerhouse Act, 
1840 (8 & 4 Vict. o. 61), 8.7; Refreshment Houses Act, 1860 (23 & 24 Vict 
c. 27), 8. 22; and see also p. 114, ante 

e) 10 Edw. 7 & 1 Geo. 8, « 25. 

) Tbid., s. 106. 
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exceeding in the case of the first offence £10; and in the case of 
any sulsequent offence £20 (4). 

But if intoxicating liquor consumed on a highway near to licensed 
premises to which an off-licence is attached has been purchased 
at, and taken by the purchaser from, the licensed premises, and 
there is nothing to show that the licence-holder knows where the 
liquor is to be consumed, there is no evidence on which to convict 
the licence-holder (/). : 


312. If the holder of a justices’ licence, whose licence does not 
cover the sale of liquor to be consumed on the premises, himself takes 
or carries, or employs or suffers any other person to take or carry, 
any intoxicating liquor out of or from his premises for the purpose 
of being sold on his account, or for his benefit or profit, and of 
being consumed in any place whatsoever (whether inclosed or not, 
and whether or not a public thoroughfare) other than the licensed 

remises, with intent to evade the conditions of the licence, he 
18 liable in respect of each offence to a fine not exceeding £10, and 
in the case of any subsequent offence £20, and if the place is any 
house, tent, shed, or other building of any kind whatever belonging 
to him, or hired, used, or occupied by him, he is deemed, unless 
the contrary is proved, to have intended to evade the conditions of 
the licence(i). 

(ii.) Lacise Licence. 


313. If any person holding any of the excise licences specified 
in the First Schedule to the Finance (1909-10) Act, 1910 (7), con- 
travenes the terms of the licence or sells otherwise than as he is 
authorised by the licence, or contravenes any of the provisions 
applicable to the licence under that schedule, he is liable in respect 
of each offence, if the offence is not one for which any specific 
penalty is imposed by any Act relating to excise duties or licences, 
to an excise penalty of £50 (4). 


314. The holder of an excise retail off-licence may be convicted 
if the liquor sold is consumed by the customer whilst sitting ona 
bench outside the door of the house but touching the walls of the 
house, the bench having been there for some time for the purpose 
of being used by the customers to sit upon and drink their liquor (l). 

But if the licence-holder hands liquor through a window to a 
customer who drinks it on the highway he cannot be so convicted (m). 


Sub-Secr. 3.—Permitiing Drunkenness. 


$15. If the holder of a justices’ licence permits drunkenness or 
any violent, quarrelsome, or riotous conduct to take place on his 


ih eres | (Consolidation Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), u. 66 (1). 
(h) Bath vy, White (1878), 3 C P. D. 178, 

(t) Licensing (Consolidation, \ct, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), & 66 (2). 
J) 10 Edw. 7, c.8. ; 

k) Ibid., s, 50 (4). 

(1) Cross v. Watts (1862), 13 O. B. (w. 8.) 239 ee under Beerhouse 
Act, apr & 5 Will 4, c. 84), s. 17, now repealed). 

(m) Deal y. Schofield (1867), L. B. 3Q. B, 8. 
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premises, or sells any intoxicating liquor to any drunken person (n), 
he is liable in respect of each offence to @ penalty not exceeding for 
the first offence £10, and for any subsequent offence £20 (0). 

The holder of a justices’ licence includes for this purpose an heir, 
executor, administrator or assign of a licensed pergon dying before 
the expiration of his licence, or the trustee of a licensed person who 
has been adjudged bankrupt, or whose affairs have been liquidated 
by arrangement, while carrying on the business of the licensed 
premises (p), until the next special licensing sessions held after 
fourteen days from such death or bankruptcy <q). 


316. A licensed person may be convicted of permitting drunken- 
ness on his premises upon evidence that a person who had been 
drinking on such premises was found drunk some time afterwards 
at a little distance therefrom (7). 

But a licensed person cannot be convicted of permitting drunken- 
ness to take place on his premises where a person on such premises 
is in fact drunk, but the licensed person does not know that such 
person is drunk (s), provided that the licensed person and the 
persons employed by him took all reasonable steps for preventing 
drunkenness on the premises (t). It lies on the holder of the 
licence to prove that he and the persons employed by him took 
such steps (a). 

A licensed person who sells intoxicating liquor to a drunken 
person may be convicted of permitting drunkenness on his 
premises ()), but serving the drunken person with drink is not 
essential to the offence (c). 

If the manager of an hotel-keeper accepts a person who is drunk 
as & lodger and allows him to remain in a public room, the hotel- 
keeper may be convicted of permitting drunkenness (d). 

If the private guests of a licence-holder are, even after closing 
hours, drunk on the premises to the knowledge of the licensee or 
of the person in charge on his behalf, the licensee may be convicted 
of permitting drunkenness (e). 

But a licensed person cannot be convicted of permitting drunken- 
ness by reason of being drunk on his own premises (/). 


317. Upon a charge of selling to a drunken person the fact that 
the licence-holder did not know, and had no means of knowing, 


B ayvane (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
nder ibid., , 65 


4 See the text, tr/ra; and P 119, post 
8. 


(g) Af*Donald v. Hugh [1902] 1K. B. 94 

(r) Ethelstane v. Oswestry Juatives (1875), 33 L. T. 339 (three-quarters of an 
hour in this case, and 100 yards from the licensed premises). 

8) Somerset v, Ware, (1894]1 Q. B. 574. 

¢ pacenming (Consolidation) Avt, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 21), 8. 75 (3). 


Qa e 
b) Kdmunde v. James, [1892] 1 Q. B. 18; and as to the offence of selling to 

runken person, see notes (y)}—(f), p. 119, post. 

q Hope vy. Warbu-ton, (1892) 2 Q. B. 134. 

) Thompson vy. McKenzie, (1908) 1 K. B. 905. 
¢) Lawson v. Edmtnson, [1908] 2 K. B. 952 (where the wife of the licensee 
supplied the oar 
ty ) Warden v. Tye (1877), 2 C. P. D, 74. - 
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that the person served was drunk, is immaterial, exccptasa matter Sxer. 1. 
for mitigation of penalties (9). Relating to 
When the sober companion of a drunken person orders and pays _ Sale of 
for intoxicating liquor, which is supplied to the drunken person, the Itoxicating 
licence-holder may be convicted of selling to the drunken person (/:). Liquors. 
Nor is it a defence that the sale was the act ofa servant done in 

the absence of the licensee and against his express instructions 
given bond fide, so long as the sale was an act within the general 
scope of the servant’s authority or employment (t). 


$18. A charge of permitting “ drunkenness and other disorderly procedure. 
conduct,” not naming the parties permitted to misbehave, is 
apparently not too vague; nor is the conviction following on such 
charge bad for duplicity (a). 

In such a conviction the words “this being adjudged to be his 
second offence against the provisions of the aforesaid statutes" are 
a sufficient adjudication upon the point of the second offence (a). 

When two different charges are preferred aguinst a person upon 
the same facts, the justices must give their decision upon one 
charge before hearing the other charge, the defendant having a 
right to be put in a position to set up, as a defence to the second 
charge, the fact that he has already been either convicted or 
acquitted, as the case may be, on the same facts (b). The test is to 
take the evidence on the second charge and see whether it would 
be sufficient to convict if brought forward on the first (c). 


Sus-Secr. 4.—Procuring Drink for Drunken Person. 


319. Any person who, being on premises licensed for the sale Procuring 
of any intoxicating liquor, whether for consumption on or off sant 
the premises, procures, or attempts to procure, any intoxicating Jerson, 
liquor for consumption by any drunken person, or who aids and 
abets any drunken person in obtaining or consuming any intoxicating 
liquor on premises so licensed, is liable on summary conviction 
to a fine not exceeding 40s., or to imprisonment, with or without 


hard labour, for any period not exceeding one month (d). 


Sus-Secr. 5.—Liquor Unlawfully on Premises, 
(i.) Without Authority from Justices. 


320. If the holder of a justices’ licence has in his possession, Uuauthoriscd 


on the premises in respect of which his licence is granted, any Sl th 


i Cundy v. Le Cocg (1884), 138 Q. B. D. 207; and see p. 118, ante. 
h) Scatchard y. Juhnson (1888), 57 L. J. (M. ¢.) 41; and as to the offence of 
procuring drink for a drunken person, see the text, infra. 

(i) Police Commissioners vy. Cartman, [1896] 1 Q. B. 655; Worth 7. Brown 
(1896), 62 J. P. 658 ; and compare Pp. 108 et seq., ante. 

(a) Wray vy. Toke at 848), 12 Q. B. 492 (decided under the Beerhouse Act, 
1830 (11 Geo. 4 & 1 Will. 4, c. 64), 8.13, now repealed). As to what constitutes 
&® second offence, see p. 159, post. 

( Hamilton ¥. Walker, ae 2 Q. B. 26. 

¢) [bid., per Vauanan WILtiIAMs, J., at pp. 28, 29. 
‘ Licensing Act, 1902 (2 Edw. 7, c. 28), 8. 7; and see note (A), supra. 
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description of intoxicating liquor which he is not authorised to sell, 
unless he accounts for the possession of the same to the satisfaction 
of the court by which he is tried, he forfeits such liquor and the 
vessels containing the same, and is liable to a penalty not exceeding 
for the first offence £10, and for any subsequent offence £20(e). 

Any justice of the peace, if satisfied by information on cath that 
there is reasonable ground to believe that any intoxicating liquor is 
sold by retail, or exposed or kept for sale by retail, at any place 
within his jurisdiction, whether a building or not, in which that 
liquor is not authorised to be sold by retail, may in his discretion 
grant a warrant under his hand, by virtue whereof any constable 
named in such warrant may, at any time or times within one month 
from the date thereof, enter, and if need be by force, the place 
named in the warrant, and every part thereof, and examine the 
same and search for intoxicating liquor therein, and seize and 
remove any intoxicating liquor found therein which there is 
reasonable ground to suppose is in such place for the purpose of 
unlawful sale at that or any other place, and the vessels containing 
such liquor (f). 

In the event of the owner or occupier of the premises being con- 
victed of selling by retail, or exposing or keeping for sale by retail, 
any liquor which he is not authorised to sell by retail, the liquor so 
seized and the vessels containing such liquor are forfeited (g). 


321. When a constable has entered any premises in pursuance 
of any such warrant and has seized and removed liquor as aforesaid, 
any person found at the time on the premises, is, until the contrary 
is proved, deemed to have been on them for the purpose of illegally 
dealing in intoxicating liquor, and is liable to a penalty not 
exceeding 40s. (h). 

The constable may demand the name and address of any person 
found on any premises on which he seizes or from which he removes 
liquor as aforesaid, and, if he has reasonable ground to suppose that 
the name or address given is false, may examine the person further 
as to the correctness of such name and address, and may, if the 
person fail upon that demand to give his name or address, or to 
answer satisfactorily the questions so put to him, apprehend him 
without warrant and tuke him as soon as practicable before a justice 
of the peace (t). 

Any person so required by a constable to give his name and 


eoacas 


(e) T.icensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 8. 73, 
It was held under the Wine and Beerhouse Act Amendment Act, 1870 (33 & 
34 Vict. c. ee! s. 15 (now repealed), that the licensed person must have an 
opportunity of explaining the fact of having the liquor on his premises before 
liquor seized could be sold ((/#/2 v. Bright (1871), 41 L. J. (a. c.) 22). 

(/) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 
s. 82 (1). As to search warrants, generally, seo title CnmunaL Law anpD 
Procepure, Vol. IX., p. 310, 

\) 7 ieee (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
8. 82 (2). 

(i) ba, s. 82 (3). ‘‘ Dealing in” includes buying as well as selling 
c 








enzie v. Day, [1893] 1 Q. B. 289; and see &. vy. Eacise Commissioners 
1788), 2 Term Rep. 381). 
(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 &1 Geo. 5,0. 24), 8. 82 (4). 
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address, who fails to give the same, or gives a false name or address, 
or false information with respect to his name and address, is liable 
to a penalty not exceeding £5 (k). 


(ii.) Without Authority from Eacise. 


322. It any person licensed to sell beer or cider permits or suffers 
any wine or spirits, sweets or made wines, mead or metheglin, to be 
brought into his house or premises to be consumed there, or suffers 
any wine, spirits, sweets, mead, or metheglin to be consumed in his 
house or premises by any person, he forfeits, over and above any 
excise penalties to which he may be subject, £20 (i). 


323. If any person licensed to retail wine receives into, or keeps, 
or has in his possession, in any cellar, room, or place entered for 
storing, keeping, or retailing wine, any spirits, he forfeits, in addi- 
tion to all other penalties, the sum of £50, which is denominated 
an excise penalty; and all spirits found in any such entered cellar, 
room, or place are forfeited (m). On conviction of any such 
licensed person in any penalty for having spirits in his possession, 
or for selling or retailing spirits, his licence for retailing wine 
becomes null and void, and must be so adjudged (m). 

If any person knowingly buys or receives, or has in his possession, 
any spirits after they have been removed from the place where 
they ought to have been charged with duty and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the spirits have been condemned as forfeited, he forfeits the 
spirits and incurs a fine equal to treble their value (n). 


Sun-Seor. 6.—Sale or Delivery to Children. 


324. Every holder of a justices’ on-licence who sells or allows 
any person to sell, to be consumed on the premises, any descrip- 
tion of spirits to any person apparently under the age of sixteen 
years, is liable in respect of each offence to a fine not exceeding 
20s. for the first offence, and 40s. for any subsequent offence (0). 

Every holder of a justices’ licence who knowingly sells or delivers, 
or allows any person to sell or deliver, save at the residence or work- 
ing place of the purchaser, any description of intoxicating liquor to 
any person under the age of fourteen years for consumption by any 
person on or off the premises, excepting such intoxicating liquors 
as are sold or delivered in corked and sealed vessels in quantities 
of not less than one reputed pint for consumption off the premises 


cr re aie 


k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 82 (5). 

t) Beerhouse Act, 1834 (4 & 5 Will. 4, c. 85), 8. 16; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), s. 51 (1). The penalty is to be recovered, levied, 
sate PONY and applied in the same manner as other penalties (not beiuxg excise 
pone ties) are by the Beerhouse Act, 1834 (4 & 5 Will. 4, c. 85), to be recovered, 
evied, mitigated, and applied. 

(m) Refreshment Houses Act, 1860 (23 & 24 Vict. c. 27), 8. 26; Finance 
(1909-10) Act, 1910 (10 Edw. 7, 0. 28), Sched. VI. 
Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 149. 
0) Licensing (Consolidation) Act, 191 n° Edw. 7 & 1 Geo. 6, c. 24) s. 67. 
See as to other offences in connection with children, Chi Act, 1908 (8 
Edw. 7, 0. 67), a. 119, and title Inrants axp CuitpnEn, Vol. XVIL., p. 172. 
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only, is liable in respect of each offence to a fine not exceeding 40s. 
for the first offence, and £5 for any subsequent offence ( 7). 

But a licence-holder cannot be convicted if he has no knowledge 
of the sule, and the servant who sells the liquor honestly believes 
that the child is above the age of fourteen years (q), or if he has 
not delegated his authority to the servant and does not know of 
or connive at the sale (7). 

Every person who knowingly sends any person under the age of 
fourteen years to any place where intoxicating liquors are sold, or 
delivered, or distributed, for the purpose of obtaining any descrip- 
tion of intoxicating liquors, except such intoxicating liquors as are 
sold or delivered in corked and sealed vessels in quantities not less 
than one reputed pint (s), for consumption by any person on or off 
the premises, is liable to like fines (t). 

If a person knowingly sends a child under the age of fourteen 
years to a public-house for intoxicating liquor, it is not sufficient, 
to bring him within the exception, that the vessel is capable of 
being corked and sealed by the vendor, unless there is evidence 
that the sender intended the vessel to be corked and sealed before 
the delivery of the liquor to the child (u). 


325. The exception giving a right to sell in properly corked and 
sealed vessels is not confined to the sale of such liquors as are 
ordinarily sold in corked and sealed vessels, but includes the sale 
of any intoxicating liquor which is in fact in a corked and sealed 
vessel (a). 

If a properly-corked bottle is not in fact properly sealed, it is 
no defence that the licence-holder honestly believed it to be 
properly sealed (0). 

If a bottle is so sealed with a label that the label can be removed 
without being torn, there is evidence on which justices are entitled 
to find that the bottle is not sealed (c). But, in order to convict, 
the justices must have some evidence before them that the par- 
ticular label in question can be removed without being destroyed, 
unless at least it is a matter of common knowledge (¢). 

326. The holder of a justices’ licence may employ a member of 
his family or his servant or apprentice, even if under the age of 
fourteen years, as a messenger to deliver intoxicating liquor (e). 





(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), 
s. 68 (1), (4). The expression “corked” means closed with a plug or stopper, 
whether it 1s mado of wood, or glass, or some other material. The expression 
‘‘ sealed ’? means sccured with any substance without the destruction of which 
the cork, plug, or stopper cannot be withdrawn (Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 8, ¢. 24), 8. G8 (5)). 

" Groom v. Grimes (1903), 89 1.. T. 129. 

; r rege v. Noll-th, [1903] 21. B. 264; McKenna v, Harding (1905), 69 

(s) Seo p. 121, ante 

) ara. (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 
@. : 

uw) Farndale y, Dillon, [1907] 2 K. B. 518. 
a) Jones v. Shervington, [1908] 2 K. B. 639. 
b) Brooks vy. Mason, [1902] 2 K. B. 743, 
c) Afttchell v. Crawshaw, [1903] 1 K. B. 701. 
Macey v. McKenzie (1903), 88 L. T. 631. 
¢) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), «. 68 (8). 
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327. In the City of London, every person licensed to deal in 
excisable liquors who knowingly supplies any sort of distilled 
excisable liquor to any boy or girl apparently under the age of 
sixteen years to be drunk on the premises, is liable to a penalty 
not exceeding, for the first offence, 20s., for a second offence, 40s., 
for a third offence, £5 (/). 


328. The holder of the licence of any licensed premises must not 
allow a child under the age of fourteen years to be at any time 
in the bar of the licensed premises, except during the hours of 
closing (y), and if a child is found in the bar as aforesaid, the 
licence-holder is deemed to have committed an offence under this 
provision unless he shows that he has used due diligence to prevent 
the child being admitted to the bar or that the child was apparently 
@ person over the age of fourteen (i). 

If the licence-holder acts in contravention of this provision, 
or if any person causes or procures, or attempts to cause or pro- 
cure, any child to go to or to be in the bar of any licensed premises 
except during the hours of closing, he is liable, on summary con- 
viction, to a fine not exceeding, in respect of the first offence, 40s., 
and in respect of any subsequent offence, £5 (¢). 

But a licensee is not in all circumstances liable if without his 
knowledge his wife allows a child to be in the bar of licensed 
premises () 

No offence is, however, committed in the case of a child of the 
licence-holder or in the case of a child who is resident but not 
employed in the licensed premises, or who is in the bar of licensed 
premises solely for the purpose of passing through in order to obtain 
access to, or egress from, some other part of the premises, not being 
a bar, where there is no other convenient means of access to, or 
ecress from, that part of the premises, or in case of railway refresh- 
ment rooms or other premises constructed, fitted, and intended to 
be used in good faith for any purpose to which the holding of a 
licence is merely auxiliary (2). 


Sous-Secr. 7.—Sale not by Standard Measure. 


329. All intoxicating liquor which is sold by retail and not in 
cask (m) or bottle, and is not sold in a quantity less than half a 





merece. ane ee ee ee 








(f) City Police Act, 1839 (2 & 3 Vict. c. xciv.), 6. 27. “The groater: part of 
this statute (including s. 27) is unrepealed. (For short title see 62 & 53 Vict. 
c. cxxvii., Preamble.) Compare title INFANTS AND CuILDREN, Vol. XVIL, 


p. 172. 
(g) Children Act, 1908 (8 Edw. 7, c. 67), 6. 120 (1). For closing hours, see 


p. 88 ef ot ante. 
h) Children Act, 1908 (8 Edw. 7, c. 67), 8. 120 (2). 

$) Ibid., s, 120 (3). 

k) Russ vy. Dutton (No, 1) (1911), 104 L. T. 599. ; 

1) Children Act, 1908 (8 Edw. 7, c. 67), 8. 120 (4). The bar of licensed 
premises means any open drinking bar or any part of the premises exclusively 
or mainly used for the sale and consumption of intoxicating liquor, and the 
expressions “licence” and ‘licensed premises’”’ have the same meaning as 
in the Licensing Acts, 1828 to 1906 (Children Act, 1908 (8 Edw. 7, c. 67), 
8, - £5) ) For the definitions of ‘licence’? and “licensed premises,” see 
pp. 7, 8, ante. 

L? an to the use of an unstampod cask, see Hayley v. Taylor (1900), 83 
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pint, must be sold in measures marked according to the imperial 
standards (n). 
Every person who sells, or suffers any person under his control 


Intoxicating or in his employment to sell, any intoxicating liquor so as to 
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Penalty. 


Transfer of 
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Three 
offences. 


contravene this provision is liable, in respect of each offence, to 
a fine not exceeding for the first offence £10, and not exceeding 
for any subsequent offence £20, and is also liable to forfeit the 
illegal measure in which the liquor is sold (n). 

A notice that the vessel in which the liquor is sold is not repre- 
sented either as containing any amount of imperial measure, or 
as being a measure of imperial standard, or secondary imperial 
measure of capacity, is not a defence (0). 


330. If a licensee draws beer into a marked mensure and 
pours it thence into an unmarked vessel, which he then brings to 
the customer, who, however, cannot see the beer drawn and never 
sees it in the measure, the licensee may be convicted ( p). 

But no offence is committed if the quantity purchased is 
mensured into & measure marked according to the imperial 
standard in the sight of the purchaser and is thence poured into 
an unmarked vessel and a further quantity is then added without 
being measured, if the further quantity is not charged for (q). 


Sun-SEor. 8.—Offences relating to Closing. 
(i.) Infringing Closing Hours. 


$31. Any person who, during the time at which premises for 
the sale of intoxicating liquors are directed to be closed (7), sells 
or exposes for sale in such premises any intoxicating liquor, or 
opens or keeps open those premises for the sale of intoxicating 
liquors, or allows any intoxicating liquors, although purchased 
before the hours of closing, to be consumed on those premises, is 
for the first offence liable to a penalty not exceeding £10, and for 
any subsequent offence to a penalty not exceeding £20 (8). 

There are three distinct offences under this section—(1) sale 
or exposure for sale; (2) opening or keeping open for sale; 
(8) allowing consumption on premises (¢); and a conviction must 


(n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 5, 69. 
As to the imperial standards and measures generally, see title WEIGHTS AND 
MEASURES. 

o) Payne v. Thomas (1890), 60 L. J. (at. c.) 3. 
Pp fady v. Blake (1887), 19 Q. B. D. 478; see also R. v. Aulton (1861), 3 
q) Pennington v. Pincock, 1908] 2K. B. 244. 

¢ By or in pursuance of the Licensing (Consolidation) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, c. 24). cheat 

(e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 61 (1). 
The closing hours prescribed in the Licensing Act, 1872 (35 & 36 Vict. c. $y 
s. 24 (now repealed), were held to apply to a licensee whose licence was granted 
in 1871 and was still current after that Act came into foree (Jones v. Cooper 
(1873), 28 L. T. 496). As to a plea of a local custom to be open during 
statutory closing hours, see p. 89, ante. 

(t) Tennant v. Cumberland (1859), 1 E. & E. 401 ; Newmanv. Dendyshe (1839), 
10 Ad. & El. 11; Police Commissioner v. Roberts, [1904] 1 K. B. 369, 372; and 
eco the argument in Peache y. Colman (1866), L. BR. 10. P. $24, $26. 
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state for which offence the conviction takes place, and if it includes 
all these offences it is bad for uncertainty (a). 


$32.. A licensee whose servant is paid for intoxicating liquor 
during permitted hours upon promising to have it delivered at the 
purchaser's house may be convicted of selling during prohibited 
hours if, the promise not being kept, he subsequently hands the 
liquor to the purchaser at the licensed premises during closing 
hours (b). 


333. If a person purchases and pays for intoxicating liquor at 
licensed premises during permitted hours of sale, and the liquor is set 
aside for him on his promise to return for it during permitted hours, 
and he subsequently takes it away during closing hours, there is 
no evidence to support a conviction for keeping open during pro- 
hibited hours for the sale of intoxicating liquor (c). 

But a licence-holder keeps open for sale during prohibited 
hours if he accepts payment for intoxicating liquor during per- 
mitted hours, bu&é promises to deliver it subsequently during 
closing hours at a place other than the licensed premises, even 
though the intoxicating liquor is at once set aside, if it is kept 
until after closing time in a building within the curtilage of 
the licensed premises, and is subsequently taken therefrom by 
the servant of the licence-holder during prohibited hours and 
delivered to the purchaser as promised (d). 


334. An innkeeper does not keop open for the sale of becr by 
entertaining his friends at his own expense, and supplying them 
with beer, during closing hours (c). 

The holder of a justices’ licence is not liable to any penalty for 


(a) Newman v. Benidyshe (1839), 10 Ad. & El. 11. As tothe form of con- 

gl under the former law, seo Newman vy. llardwicke (Karl) (1838), 8 Ad. 
. 124, 

(b) Saunders v. Thorney (1898), 78 L. T. 627 (where sale was by wife, and 
delivery was to purchaser's scrvunt). 

(c) Mackenzie vy. Spear (1902), unreported, but noted at 74 L. J. (kK. B.) 
546, and referred to [1905] 2K. B. 220. 

(d) Noblett v. Hopkinson, [1905] 2 K. B. 214. All three judgos held that 
there had been no sufficient appropriation of the beer to the purchasers on the 
licensed premises on the Saturduy, but Lord ALvenrsrone, (.J., and 
KENNEDY, J. (RIDLEY, J., dissenting), further held that assuming there had 
been a complete appropriation of the beer on the Saturday, the licensee was 
nevertheless liable to be convicted, on the ground that delivery of the becr on 
Sunday was an essential condition of the purchase, and that by opening his 
premises on that day for the carrying out of a material part of the contract of 
sale he had opened them during probibited hours within the meuniug of 
the Licensing Act, 1874 (37 & 38 Vict. c. 49), 8. 9. 

(e) Overton v. Hunter (1859), 1 L. T. 866. Under a provision (now repealed) 
a beerseller was convicted of opening her house and selling beer after closing 
hours, on evidence that she refused to sell the beor, but gave it, declining the 
money offered, adding, however, that the recipient of the beer might send her 
some greens. The recipient did send some greens, which she would not have 
sent if she had not received the beer. The court quashed the conviction, 
WicnTman, J., saying: “The evidence here did not justify the conviction. 
Whether or not it was a gift, no fraud was intended, and there was nothing 
which amounted to a selling” (Petherick v. Sargent (1862), 6 L. T. 48). 
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supplying intoxicating liquors, after the hours of closing, to private 
friends bond fide entertained by him at his own expense (/). 


335. Where licensed premises are kept open for a short time 
after the legal closing hour, but the justices do not find as a fact 
that they are kept open for the sale of mtoxicating liquor, and 
the judges do not think they can draw that inference from the 
evidence, & conviction for keeping open for the sale of intoxicating 
liquors will be quashed (9). 


336. There is, however, evidence to support a conviction for 
keeping open during closing hours for the sale of beer where 
a licence-holder lets a room in his licensed premises for a meeting 
and, three-quarters of an hour after the house should have been 
closed, a side door is found unfastened and several persons are 
sitting in the room transacting their business, with glasses, some of 
which contain beer, before them (/.). 

So, too, there is evidence to support a conviction for keeping 
open if, after closing time, the door of licensed premises is partially 
open and several men are inside, with glasses containing intoxi- 
cating liquor before them, though they are not seen to consume 
anything (7). 

A licence-holder may be convicted of keeping open for sale 
during prohibited hours upon evidence that o man, during 
prohibited hours, went to the house and came out with a bottle 
of intoxicating liquor (i). 

A conviction for keeping open can be supported on evidence of 
a witness that, during prohibited hours, the front door was closed, 
but that he knocked and was admitted, that he saw the licensee in 
the house, and that he found persons on the premises and indica- 
tions that liquor had just been supplied to them (I). 

So, too, a licence-holder may be convicted of keeping open 
during prohibited hours if the outer door of licensed premises 
is, during prohibited hours, open and entrance is free to anyone 
from the street, the public rooms being open, and persons in them 
with intoxicating liquor before them (m). 

But in order to constitute the offence of keeping open, there 
must be a keeping open of the premises in the sense that people 
can get in from the outside to have intoxicating liquor, or can get 
it supplied to them when outside (x). 


337. A conviction for keeping open cannot be supported by evi- 
dence that during closing hours several persons came out of a side 
door of licensed premises, which was opened to let them out, the 
front door being shut, and that shortly afterwards another person 


eee 


(J) var (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
@. 61 (1) (a). 
ates v. South (1859), 1 L. T. 365. 

Pearse v. Gill ( ty, 41 J. P. 742. 
t) Thompson v. Gretg (1869), 34 J. P. 214, 
p} Brewer vy. Shepherd (1872), 36 J. P. 373. 
4) Finch v. Blundell (1862), 5 L. T. 672. 
m) Smith v. Vaux (1862), 6 L. T. 46; and i ses p. 127, post. 
n) Police Commissioner v. Roberts, [1904] 1 K. B. 369. 
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eame out drunk; but this evidence might perhaps support a con- 
viction for selling intoxicating liquor during closing hours (0). 

Nor can a conviction for keeping open be supported upon evi- 
dence that after the closing hour the front door of the licensed 
premises is open, and there are men drinking intoxicating liquor 
on the licensed premises, if none of the men entered the premises 
after closing time, and the liquor was sold before closing time, and 
if no one would have been supplied had he entered after closing 
time (7). 

The is no evidence of keeping open for the sale of intoxicating 
liquor where, during prohibited hours, a man is drinking intoxicating 
liquor on the licensed premises with the licence-holder and is 
afterwards let out (gq). 

Nor is evidence that, the outer doors being kept closed, customers 
who were on the premises before closing time remained after 
closing time and were served with liquor, sufficient to support a 
conviction for keeping open for sale during prohibited hours, 
though it would justify a conviction for selling during prohibited 
hours (r). 


338. If the holder of a justices’ licence has two shops which 
are under the same roof, in respect of one of which he holds the 
justices’ licence, thera being internal communication from one 
shop to the other, but at closing time partitions are put up and 
all means of communication with the shop in respect of which 
the licence is held are stopped, the licensee cannot be convicted of 
keeping open his shop for the sale of intoxicating liquors, even 
though the other shop is kept open after the closing hour for 
licensed premises (8). 

If a shopkeeper who holds a justices’ licence keeps open his 
shop during closing hours, but locks up and keeps out of sight 
all intoxicating liquor, and refuses to sell any intoxicating liquor 
during closing hours, he cannot be convicted of keeping open his 
shop for the sale of intoxicating liquor (a). 

But if a shopkeeper who holds o justices’ licence keeps intoxi- 
cating liquors during prohibited hours within sight of customers as 
though for sale, even though they are under lock and key, there is 
evidence from which justices may infer that the shop is open for 
the sale of intoxicating liquor (0). 


339. If in the course of any proceedings taken against the 
holder of a justices’ licence for contravening the provisions as to 
closing hours the licence-holder fails to prove that the person to 
whom the intoxicating liquor was sold is a Lond fide traveller, but 
the court is satisfied that the licence-holder truly believed that 


i") Jeffereon vy. Richardson oP 35 J. P. 470. 

p) Lloyd v. Barnett (1900), $2 1. T. 804. 

(g) Tennant v. Cumberland ie 1E. & E. 401. 

(r Jeffrey v. Weaver, [1890] 2 Q. B. 449. 

8) Brigden v. Heighes (1876), 1 Q. B. D. 330; and as to internal com- 

munication, see also p. 131, post. 
a Tassell vy, Ouenden (1877), 2 Q. B. D. 383. 
(b) He parte Joyné (1874), 38 J. P. 390. 
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such person was & bond fide traveller, and further that the licence- 
holder took all reasonable precaution to ascertain whether or not 
such person was a bond fide traveller, the court must dismiss the 
case as against the licence-holder, and if it thinks that such person 
falsely represented himself to be a bond fide traveller, the court may 
direct proceedings (c) to be instituted ogainst such person for s¢ 
representing himself (d). 

The burden of proof that a person supplied with liquor is a 
traveller or lodger lies on the licensed person (e). 


340. If a very large number of people is supplied with intoxi- 
cating liquor on licensed premises during closing hours, the 
great majority being bond fide travellers, the licence-holder may 
nevertheless be convicted for keeping open for the sale of intoxi- 
cating liquor, if the court concludes from the evidence that all the 
people were not bond fide travellers (f). Evidence that some bond 
Jjide travellers and some persons not travellers or lodgers are on 
licensed premises is sufficient to support a finding by justices that 
the premises were kept open for the sale of intoxicating liquor to 
persons other than travellers and lodgers (g). 

But it seems that where an innkeeper has opened his house 
during prohibited hours for the bond fide supply of refreshment to 
travellers arriving at an adjacent railway station, the mere fact 
that intoxicating liquor is supplied to one or two persons not 
travellers will not justify a conviction for keeping open for the sale 
of intoxicating liquor, if the innkeeper does not intend to supply 
tees Gp non-travellers, and does not know that it is supplied to 
them (i). 


(iul.) Consumption of Intoxicating Liquor in Refreshment House. 


341. If any person, licensed to keep premises licensed as a 
refreshment house but not for the sale of intoxicating liquor, 
allows any intoxicating liquor to be consumed on the premises 
during the hours during which the same premises would, if 
licensed victualler’s premises, be closed by law for the sale and 
consumption of intoxicating liquor, he is liable to a penalty not 
exceeding for the first offence £10, and for any subsequent 
offence, £20 (:). 


c) Under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 


0 a 
d) Tbid., 8. 61 (2). As to who is a traveller, see p. 94, ante. 
¢) Roberts vy. Humphreys (1878), L. BR. 8 Q. B. 483; Stacey v. Aft/ne (1875), 89 
J. P. 103; Gallimore v. Goodall (1874), 38 J. P. 597; Summary Jurisdiction 
Act, 1879 (42 & 43 Vict. o. 49), a, 39; and see Taylor vy. Humphries Sigel 
17 C. B. (nN. 8.) 539; Davis v. Scrace Mir L. B.40. P. 172; the law as 
laid down in Copley vy. Burton (1870), L. B. 50. P. 489, under stat. (1848) 11 & 
12 Vict. c. 49, 8. 1 (now repealed), being now altered. : 
JS) Gallimore v. Goodall, supra. 
Wait v. Glenister (1875), 32 L. T. 856. 
Peache vy. Colman (1868), L. BR. 1 O. P. 824 (decided under the repealed 


atat. (1848) 11 & 12 Viet. 0. 49, «. 1). 
(s) Licensing n Act, 1872 (38 & 36 Vict. 0. 04), 8.27. As to refreshment houses, 
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(i1i.) Consumption of Intoricating Liquor in Refreshment House Licensed for 
Sule of Wine. 


342. If any person, keeping a refreshment house licensed for 
the sale by retail of foreign wine, and bound to close at 10 p.m., 
sells or exposes for sale in such refreshment house, or opens or 
keeps open any such refreshment houso, for the sale of intoxicating 
liquors during the timo that such house is directed to be closed, or 
during such time as aforesaid allows any intoxicating liquors to be 
consumed on auch premises, he is liable for the first offence to a 
penalty not exceeding £10, and for any subsequent offence to a 
penalty not exceeding £20 (A). 


(iv.) In cases of Riot. 


343. Any person who keops open his premises for the sale of 
intoxicating liquors during any time at which the justicos have 
ordered them to be closed in cases of riot (l) is liable to a penalty 
not exceeding £50 (2). 


Sus-Secr. 9.—Offences reluting to Production of Licence, 
(i.) Buctse Licence. 


344. If any person licensed to carry on any trade or business, 
or make or sell any goods for which an exeiso leence is required, 
does not produce and deliver such licence to be read and examined 
by any officer of Custems and Iixcise, within & reasonable time 
after such officer has demanded tlie production thereof, such person 
for each such offence forfeits the sum of £20 (n). 


(il.) Justices’ Licence. 


345. Every holder of o justices’ licence, or of a general or 
special order of exemption made by a local authority (0) in relation 
to closing hours, must, by himself, his agent, or servant, produce 
the licence within a reasonable time after the production thereof 
is demanded by a justice of the peace, constable, or officer of 
customs and excise, and deliver the same to be read and examined 
by him. Any person who fails to comply with this enact- 
ment is liable in respect of each offence to a penalty not 
exceeding £10 (p). 


Suns-Secr. 10.—Jorgery of Justices’ Licence, 


346. If any person forges or tenders, knowing the same to 
have been forged, any justices’ licence, he is liable in respect of 
each offence to a fine not exceeding £20, or, in the discretion 


k) Licensing Act, 1872 (35 & 36 Vict. c. 94), a. 28, 

1) See p. 93, ante. 

'm) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), a. 63. 

'n) Excise Licences Act, 1825 (6 Geo. 4, c. 81), a. 28. As to such officers, see 
note (¢) P. 17, ante. ee 

(o) Under the Licensing (Consvlidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
c. 24). 

(p) Ibid., a. 8A. 
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of the court, to imprisonment for any period not exceeding «iz 
months with or without hard labour (q). 

If any unauthorised person imitates or affixes an impression of 
any official sex! or stamp on avy justices’ licence or imitation of 8 
justices’ licence, or knowingly uses a justices’ licence or imitation 
of a justices’ licence falsely purporting to be sealed, he is guilty 
of forgery, and is on conviction on indictment punishable 
accordingly (7). 


Secr. 2.—Helating to the Regulation of Licensed Premises. 
Sup-Secr. 1.—.1 firing Name ete. 
(i.) By Holder of Lactse Licence. 


$47. Every person required by any law of excise to make 
entry of his premises, in order to carry on therein any trade or 
business for which an excise licence is required, and who has 
tuken out such licence, must paint or cause to be painted, or 
place and fix in letters publicly visible and legible, and at least one 
inch Jong, in and upon his entered premises, his name at full Jength 
(or where there are partners or more than one person engaged 
in carrying on jointly the same trade or business, the name or 
style of the firm or partuorship), and after such name the word 
“licensed,” adding thereto the words necessary to express the 
purpose for which such licence has been granted; and must cause 
stich letters to be painted or placed, and fixed in such conspicuous 
place on the outside of the front of the premises, over the principal 
outward door or gate, or entrance door thereto, and not more than 
a feet from the top of such outward door or gate, or entrance 

oor (s). 

No person who is not licensed to carry on any trade or business 
for which a licence is required(¢) may put or have any such letters 
as uforesaid upon his premises, or any letters importing that he 
curries on any such trade or business, or is licensed so to do (s). 

Every person who fails to paint or place and fix such letters or 
to keep them so painted, placed or fixed, or to renew the same when 
necessary during the continuance of his licence, or acts in contra- 
vention of the above provisions, for every such offence forfeits the 
sum of £20 (s). 


(u.) By Holder of Justices’ Licence. 


348. The holder of a justices’ licence must cause to be painted 
or fixed, and must keep painted or fixed on the premises in respect 
of which his licence is granted, in a conspicuous place and in such 
form and manner as the licensing justices direct, his name, with 
the addition after the name of the word “licensed,” and of words 
sufficient, in the opinion of the justices, to express the business for 
which his licence has been granted, and in particular (1) of words 





(q) T.icensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0. 24), 8. 44 (2). 

(rv) Jdid., 6. 44 (1). And see as to forgery generally, title CrimixaL Law 
axD Procepunre, Vol. LX., pp. 711 e¢ seg. 

( Excise Licences Act, 1825 (6 Geo. 4, c. 81), a. 25. 

¢) That is, by the Excise Licences Act, 1825 (6 Geo. 4, c. 81). 
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expressing whether the licence authorises the sale of intoxicating 
liquor to be consumed on or off the premises only, as the case may 
be; and (2), in the case of a six-day licence, of words indicating 
that the licence is for six days only; and (8) in the case of an 
early-closing licence, of such words as the licensing justices may 
order for giving notice to the public that the licence is an early- 
closing licence. 

No person may have on his premises any words or letters 
importing that he is authorised, as the holder of a justices’ licence, 
to sell any intoxicating liquor which he is not in fact duly autho- 
rised to sell. 

Kivery person who fails to comply with or acts in contravention 
of the above provisions is liable to a penalty not exceeding, for the 
first offence, £10, and for any subsequent offence, £20 (wu). 


Sus-Secr. 2.—Notice of Mxemption Order. 


349. A notice in such form as may be prescribed by the local 
authority (v), stating the days and hours during which the premises 
are permitted to be open under a general order of exemption, must 
be affixed and kept affixed in a conspicuous position outside the 
premises; and if the holder of the order of exemption makes 
default in affixing or in keeping affixed the notice in manner 
above mentioned, during any part of the time for which his 
exemption is granted, he is liable, in respect of cach offence, to 
fine not exceeding £5. 

Every person who keeps affixed to his premises any such notice 
when he does not hold a general order of exemption is liable to a 
penalty not exceeding £10 (a). 


Sub-Secr. 3.—Internal Communication with T'lace of I'ublic Resort. 


350. Every person who makes or uses, or allows to bo made or 
used, any internal communication between any licensed premises 
and any unlicensed premises which are used for public entertain- 
ment or resort, or as a refreshment house, is liable to a fine not 
exceeding £10 for every day during which such communication 
remains open; and in addition, if he is the holder of a justices’ 
licence, forfeits that licence (b). 

In the metropolitan police district, every person who makes or 
uses, or allows to be made or used, any internal communication 
between any house, shop, room, or place of public resort not 
licensed for the salo of wine, spirits, beer, or other excisable 
articles, and any house, shop, room, or place licensed for the sale 


u) Ticensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo, 5, ¢. 24), 8, 74. 
v) As to the local anthority, see note (7), p. 95, ante. 

{a) Licensing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Geo. 5, c. 24), 
s. 65 (2). As to general exemption orders, see p. 9, antr. ; 

(b) Licensing (Consolidation) Act, 1910 (10 Ikdw. 7 & 1 Goo. 5, c. 24), 
e. 70. As to the meaning of ‘‘place of public resort” undor tho statutes, 
see Sewell v. Taylur (1859), 7 U. B. (N. 8.) 160; Davys v. Douglas (1859), 
4H. & N. 180; £z parte Davis (1857), 2H. & N. 149; Kitson v. Ashe, 11388] 
1 Q. B. 425, See also dofinition of ‘‘ place of public resort’’ in tho Public 
Health Acta Amendment Act, 1890 (53 & 54 Vict. c. 59), 8. 36 (6); and us toa 

luce to which the public have access, see also Varnbull vy. Ajgileten (UNS1), 45 
. P. 409. Compare also, as to internal communication, p. 127, ante. 
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of wine, spirits, beer, or other excisable articles, or in which wine 
is suld by a free vintner, is liable to a penalty of not more than £10 
for every day that such communication is open (c). _ 

There is an almost exactly similar provision relating to the City 
of London (d). 


Sub-Secr. 4.—Refusing Admission to Constable, 


351. Any constable may, for the purpose of preventing or 
detecting the violation of any of the provisions of the Licensing 
(Consolidation) Act, 1910(¢), which it is his duty to enforce, at 
all times enter on any liceused premises. 

L:very person who himself, or by any person in his employ or 
acting by his direction or with his consent, refuses or fails to 
admit any constable in the execution of his duty demanding to 
enter in pursuance of this provision, is liable to a penalty, not 
exceeding for the first offence £5, and for any subsequent offence, 
£10 (/). 


352. If on demanding admission a constable gives as his only 
reason for demanding entry that he wishes to visit the house, and 
he does not, before demanding entry, suspect the commission of 
an actual offence against the Ticensing Acts, and the licence- 
holder refuses the constable admission for a short time, the 
licence-holder may be convicted (1). 

If the servant of a licensed person refuses admission to 1 con- 
stable when the licensed person himself is at the time managing the 
business of the house and is unaware of his servant's action, and 
has never given any directions to his servant to refuse a constable 
admission, the licensed person cannot be convicted (i). But if the 
act of the servant is within the general scope of his employment, or 
if he has been expressly or impliedly authorised by the master to 
do such an act, the master 1s liable, but not otherwise (1). 


353. An outhouse in the yard of an alchouse, though only used 
as n cellar, is, if part of the licensed premises, a place to which a 
constable has a right of entry (k). 

But a constable is not entitled to enter a room in an inn, which 
room has been let by the innkeeper for specified times under an 
agreement of tenancy, upon one of the times during which it is in 
occupation of the tenant, at any rate unless the constable has 


(c) Motropolitan Police Act, 1839 (2 & 3 Vict. c. 47), 8. 45. The words 
“house, shop, room, or placo” aro all qualified by the words “ public resort” : 
eco thid., 6. 44, and preceding recital; City Police Act, 1839 (2 & 3 Vict. 
c. aay.) 8s. 28, and preceding recital; (freat Western Rail. Co. y. Swindon and 
Cheltenham Rail, Co, (1884), 9 App. Cas. 787, per Lord BrawweEt, at p. 808. 

d) City Police Act, 1839 (2 & 3 Vict. c. xciv.), 8. 29, 

e) 10 Iulw. 7 & 1 Geo. 5, c, 24. 

) fbid., 8. 81. 

) R. v. Dobbins (1883), 48 J. P. 182. 

A) Caswell v. Hundred House Justices (1889), 54 J. P. 87. 

t) Abrahams v. Deakin, [1891] 1 Q. B. 516, C. A.; Stedman y. Baker & Co. 
(1896), 12 T. L. RB. 451, C. A.; see Hanson v. Wailer, {1901} 1 K. B. 390; and 
compare Massey v. jMorriss, (1894) 2 Q. B. 412, 414. Soe, generally, title 
Aaency, Vol. I., p. 166. 

(A) ov. Tutt (1x61), $0 L. J. (a. c.) 197, 
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reason to suppose that some offence against the Licensing Acts is 
being committed ((). 

A constable has no right of entry upon the premises of the 
holder of an excise retail licence if the holder has not and dues not 
require @ justices’ licence (2). 


354. Any officer of excise may, at all times during the hours in 
which any house licensed for the retail of beer or cider is kept 
open, enter into every house, cellar, room, or place entered for the 
storing, keeping or retailing of beer or cider, and make search for 
and seize all wine, spirits and sweets which may be found in any 
such place, and examine all beer or cider kept therein (n). 

Any officer of excise may, during the hours which any house is 
kept open for the sale of beer after the rate of 14d. or after a less 
rate the quart, enter into every such house, cellar, room, or place 
for the keeping or retailing such beer, and make search for aud 
seize all wines, spirits, swects, and all beor which may not lawfully 
be sold there (0). 


355. All constables and officers of police may, when and so 
often as they think proper, enter into all houses licensed as 
refreshment houses and into and upon the premises belonging 
thereto; and if any person licensed to keop a refreshment house, 
or any servant or other person in his employ or by his direction, 
refuses to udmit or does not admit any constable or officer of police 
demanding admittance into such refreshment house or upon such 
premises, the person so licensed must, for the first offence, forfeit 
and pay any sum not exceeding £5, together with the costs of 
conviction, to be recovered before one or more justices of the peace, 
on information or complaint made within seven days next after the 
day on which such offence was committed. Any two or more 
justices before whom any such person is convicted for the second 
time of any such offence may adjudge (if they so think fit) the 
licence or licences of such offender in respect of such refreshment 
house to be forfeited, and that he be disqualified from having any 
licence granted to him under the Refreshment Houses Act, 1860(>), 
in respect of such house for the space of two years, or for such 
shorter space of time as they may think proper to adjudge (q). 


356. An officer of customs and excise may at all reasonable 
times enter and inspect any premises used for the purposes of 
brewing by a brewer other than a brewer for sale, and examine 
the vessels and utensils used by him for the purposes of brewing (’). 


RN ee te ements Pd au, hina tensa nnne Oe AEE ar PAI nee AE ane at Ra 





(1) Duncan y. Dowding, [1697] 1 Q. 1. 75. 

m) Harriamy, Mcl, Meel (1884), 501. T. 210. 
n) Beerhouse Act, 1840(3 & 4 Vict. c. 61), 8. 11. 
o) {bid., 8. 12. 

(p) 23 & 24 Vict. c. 27. 

(q) Jlid., s, 18, which is repealed, ev fur as it relates to the salo of intoxicating 
liquors or any offences connected therewith, by the Licensing Act, 1872 (35 & 
36 Vict. c. 94), 8. 75 and Sched. I1. 

(7) Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), 8. 35. Officer” is 
defined as “ officer of Juland Revenue” (tbid., 8. 2), but by the effect of the 
Finance Act, 1908 (8 Edw. 7. c. 16), 8. 4, und the Hxcise Transfer Order, 1909 
(Landon Guzette, 1909, 16th February, 1212), the duties referred to in the text 
are now carried out by the Commissioners of Customs and Excise. See also 
note (a), p. 17, ante. 
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An officer of Inland Revenue (s) may at any time enter the 
preinises of a dealer in or retailer of spirits and inspect and examine 
the spirits in his stock or possession, and take samples of any such 
spirits, paying the usual price thereof for any sample so taken (é), 


Sun-Secr. 5.—Jlolding Seditious Meetings. 


357. Any two or more justices of the peace acting for any place 
may, upon evidence on oath that any meeting of any society (u) 
or club (r} declared to be an unlawful combination and confederacy, 
or any meeting for any seditious purpose, has been held at any 
house, room, or place licensed for the sale of ale, beer, wine, or 
Kpirituous liquors, with the knowledge and consent of the person 
keeping such house, room, or pluce (a), adjudge and declare the 
licence or licences for selling such liquors granted to the person 
keeping such place to be forfeited, and the person so keeping such 
place is, from and after the day of the date of such adjudication 
and declaration, and notice thereof given to him («), Hable to all 
the penalties and forfeitures for any act done after that day to 
Which such person would be liable, if such licence or licences had 
expired or otherwise determined on that day (0). 


Scn-Sect. 6.—Offences in relation to Constables. 


358. Any holder of a justices’ Hieence (1) who knowingly harbours 
or knowingly suffers to remain on his premises any constable during 
any part of the time appointed for his being on duty, unless for the 
purpose of keeping or restoring order or in execution of his duty; 
or (2) supplies any liquor or refreshment, whether by way of gift or 
bale, to any constable on duty unless by authority of some superior 
officer of the constable; or (3) bribes, or attempts to bribe, any con- 
Btable, is liable to a penalty not exceeding for the first offence £10, 
and not exceeding for the second or any subsequent offence £20 (c). 

Ifa police constable is served with liquor while on duty, but the 
licensed person is not awaro that he is on duty, and is naturally 
led to suppose he is not on duty by his dress, the licensed person 
cannot be convicted («d). 

If the servant of a licensed person knowingly supplies liquor to a 
constable on duty, the licensed person may be convicted, although 
he did not know of his servant's act (e). 


359. Any victualler, or keeper of any house, shop, room, or 
other place for the sale of any liquors, whether spirituous or 


8) See note (a), p. 17, ante. 
t) Spirits Act, 1880 (43 & 44 Viet. c. 24), 8, 141. 

a) By the Unlawful Societies Act, 1790 (39 Geo. 3, 6. 79), 8. 14. 

v) By the Seditivus Meetings Act, 1817 (57 Geo. 3. e@ 19). The word 
‘‘club” dues not appear in the Unlawful Societies Act, 1799 (39 Geo. 3, c. 79), 
e. 14. 

(a) The provisions as to “ knuwledge and consent” and “notice” do not 
appear in the Unlawful Socictivs Act, 1799 (39 Geo. 3, c. 79), 8, 14. 

b) bid. ; Seditious Mectings Act, 1817 (57 Geo, 3, c 19). As to unlawful 
sucietios, see title CRIMINAL LAW AND Procepvrk, Vol. EX., pp. 466, 467. 

(c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 6. 78. 
Ae to constables generally, see title PuLice. 
id) Sherras vy. De Rutzen, [1895] 1 Q. BH. 918, 
te) Mulling y. Collinge (A874), L. KY Q. BL 292, 
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otherwise, who knowingly harbours or entertains any constable, or 
permits the constable to abide or remain in such house, shop, room, 
or other place during any part of the time appointed for his being 
on duty, is liable for every such offence, upon conviction before 
two justices, to a penalty not exceeding £5 (f). 

360. In places where the Towns Police Clauses Act, 1817 (q), 
applies, every victualler or keoper of any public-house, or any person 
licensed to sell wine, beer, cider, or other fermented or distilled 
liquors by retail to be consumed on the premises, who knowingly 
harbours, or entertains, or suffers to remain in his public-house or 
place wherein he carries on his business, any constable during any 
part of the time appointed for bis being on duty, unless for the 
purpose of quelling any disturbance or restoring order, is liable for 
every such offence to a penalty not exceeding £20 (1). 


Sun-sSecr. 7.—J//arhouring Thieves. 


361. It scems that at common law innkeepers may bo indicted 
and fined as being guilty of a public nuisance if they usually 
harbour thieves, or persons of scandalous reputation, or suffer 
frequent disorders in their houses (i). 


362. Every person who occupics or keeps any house or place 
where intoxicating liquors are sold, or any place of public enter- 
tainment or public resort, and knowingly lodges or knowingly 
harbours thieves or reputed thicves, or knowingly permits or 
knowingly suffers them to meet or assemble therein, or knowingly 
allows the deposit of goods therein having reasonable cause for 
believing them to be stolen, is liable to a penalty not exceeding 
£10, and in default of payment to be imprisoned for a period not 
exceeding four months with or without hard labour, and the 
court before which he is brought may, in addition to or in licu of 
any penalty, require him to enter into recognisancos, with or 
without sureties, for keeping the peace or being of good behaviour 
during twelve months, provided that (1) no p:rson must be 
imprisoned for not finding sureties In pursuance of this enactinent 
for a longer period than three months; and (2) the security 
required from a surety must not exceed 420 (9). 

Any licence for the sale of intoxicating liquors which has been 
granted to the occupier or keeper of any such place may, in the 
discretion of the court, be forfeited on his first conviction, and on 
his second conviction his licence must be forfeited, and he is dis- 
qualified for a period of two years from receiving any such licence. 

Where two such convictions have taken place within a period 
of three years in respect of the same premises, whether the 
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J) County Police Act, 1889 (2 & 3 Vict. c. 93), 8. 16. 
) 10 & 11 Vict. c. 89. 
h) Ibid., 8, 34. 
(s) 3 Bac. Abr., tit. Inns and Innkeepers (A.), 6th ed. (1807), by Gwillim, 
R 660. As to the liabilities of innkeepers, sce title INNS AND INNKEEPERS, 
ol. XVIL., pp. 306 et seq. 
(7) Prevention of Crimes Act, 1871 (34 & 34 Vict. c. 112), 5. 10. As to 
laces of public entertainment generally, see title THEATRES AND OTHER 
"LACES OF ENTERTAINMENT ; a8 to racecourses, see also title GAMING AND 
WaGERING, Vol. XV., pp. 286, 287. 
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persons convicted were or were not the same, the court must direct 
that for a terin not excecding one year from the date of the last of 
such convictions no such licence shall be granted to any person 
whatever in respect of such premises (i). Any licence granted in 
contravention of this provision is void (/). 


363. Any licensed person brought before a court in pursuance 
of the provisions referred to in the preceding paragraph must 
produce his licence for examination, or if it is forfeited must deliver 
it up altogether, and if he wilfully neglects or refuses to produce his 
licence he is, in addition to any other penalty under these provisions, 
liable on summary conviction to a penalty not exceeding £5 (/). 

Any person convicted under these provisions has a right of 
appeal (/). 


364. If the occupant of a place where intoxicating liquors are 
sold allows a meeting to be held there for the purpose of getting 
up a subscription in aid of the family of a man charged with an 
offence, and of procuring means for his defence, and several thieves 
or reputed thieves, known by the occupant to be such, are present, 
the ocenpant appears to be guilty of an offence under the pro- 
visions referred to above (m). 


Sun-Secr. 8.— Disorderly Tlouses. 
(1.) Neeping Disorderly House. 


365. Any holder of a justices’ licence who knowingly permits his 
premises to bo the habitual resort of or place of meeting of reputed 
prostitutes, whether the object of their so resorting or meeting is 
or is not prostitution, is liable, if he allows them to remain 
theroon longer than is necessary for the purpose of obtaining 
reasonable refreshment, to a penalty not exceeding for the first 
offence £10, and for any subsequent offence £20 (1). 

Thore is sufficient evidence to support a conviction if a large 
number of prostitutes are on licensed premises, many of them 
taking refreshments and talking with men, and the licence-holder 
is told what they are, and a short time afterwards some of the 
women are there with other prostitutes, only a few of them taking 
refreshments, and they are going out and coming in with men (0). 

When it has been proved that a number of prostitutes assembled 
at the house of a licensed person, it is admissible evidence against 
him, for the purpose of proving that he knew they were prostitutes, 
that on a previous occasion several of the same women met together 
at his house (>). 

(k) Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), 8. 10. 

(2) Statute Law Revision (Substituted Enactments) Act, 1876 (39 & 40 Vict. 
6. 20), 8.5. Asto procedure on appeal from courts of summary jurisdiction, 
eco title MaGisTRATES. 

(m) Marshall v. For (1871). L. R. 6 Q. B. 370, decided under the repealed 
Habitual Criminals Act. 1869 (32 & 33 Vict. c. 99). 8. 10. 

(n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 76. 
As to disorderly houses, see title CrimmnaL Law anp Procepursg, Vol. IX., 
pp. 541 et ecg. 

(°) Wattfeld v. Bainbridge (1866), 30 J. P. G14, decided under a somewhat 
similar local statute. 

(p) J’arker v. Green (1862), 2 B. & 8, 299. 
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But a conviction cannot be supported if all that is proved is that 
a known prostitute is seen on the premises and the licensee speuks 
to her when a policeman enters, and that the prostitute, who has 
then no refreshment in front of her, leaves immediately (¢). 

The point that there is no evidence of knowledge on the part of 
the licensed person, if not taken at the hearing, cannot bo taken 
on appeal by special case (7). 


366. Every person licensed to keep a refreshment house who 
knowingly suffers any unlawful games or gaming thercin, or 
knowingly suffers prostitutes, thieves, or drunken and disorderly 
}ersons to assemble at or to continue in or upon his premises, or 
does, suffers, or permits any act in contravention of his licence, 
must, upon conviction thereof before two justices, pay for the first 
offence a fine not exceeding 40s., for the socond offence a fine not 
exceeding £5, and for every subsequent offence a fine not exceeding 
£20, or be subject to a forfeiture of his licence, at the discretion of 
the justices before whom he is convicted; and in case of such 
forfeiture of his licence such person is disqualified for the space of 
one year then next ensuing from obtaining a fresh licence; such 
fresh licence, if obtained within the said year, being absolutely 
null and void to all intents and purposes (s). 

It appears to be necessary to support a conviction that the 
prostitutes should assemble on the premises in their capacity of 
prostitutes, though not necessary that they should be there for the 
purpose of prostitution, and the question of the capacity in which 
the prostitutes are on the premises 1s one of fact for the justices (f). 


367. In places where the Towns Police Clauses Act, 1847 (1), 
applies, every person keeping any house, room, shop, or other place 
of public resort for the sale or consumption of refreshments of any 
kind, who knowingly suffers common prostitutes or reputed thieves 
to assemble at and continue on his premises, is for every such 
offence liable to a penalty not exceeding £5 (4); the kceper of a 
licensed alehouse is within this provision (0). 

If the Towns Police Clauses Act, 1847 (u), is incorporated in a 
local Improvement Act which gives the penalty to the Improve- 
ment Commissioners, their authority 1s not necessary to the laying 
of the information (J). 


368. Every person who has, or keeps, any house, shop, room, or 
place of public resort in the metropolitan police district (c), or in 


q) Miller vy. Dudley Justices (1898), 46 W. BR. 606. 

r) Purkis v. Huztuble (1859), 138. & I. 780. 

§) Refreshment Houses Act, 1560 (23 & 24 Vict. c. 27), 8. 32 frepealed so 
far as regards intoxicating liquors; see p. 143, ante). As to permitting gaming, 
see also p. 148, post ; as to refreshment houses generally, see p. 92, ante. 

(t) Belasco v. Hannant, Barton v. Hannant (1862), 3 B. & S. 13; Greiq 9, 
Bendeno (1858), E. B. & E. 133, decided under a local stutute (1842), 5 & 6 Vict 
©. cVL, containing sunilar words, 

i 10 & 11 Vict. c. 89. 

a) lbid., 8. 35. 
b) Cole v. Cinuslton (1860), 2 E. & BE. 695. 
(c) Metrupolitan Police Act, 1839 (2 & 3 Vict. c. 47), s. 44, 
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the City of London and the liberties thereof (d), wherein provisions, 
liquors, or refreshments of any kind are sold or consumed (whether 
the same are kept or retailed therein or procured elsewhere), and 
who wilfully or knowingly permits drunkenness or other disorderly 
conduct in such house, shop, room, or place, or knowingly suffers 
any unlawful games, or any gaming whatsoever, therein, or know- 
ingly permits or suffers prostitutes or persons of notoriously bad 
character to meet together and remain therein, is liable to a 
ponalty of £5 for every such offence (ec). 

If the offender be a licensed victualler, or licensed to sell beer by 
retail to be drunk on the premises in the City of London or the 
liberties thereof, he is not exempted from the penalties or penal 
consequences to which he may be liable for committing an offence 
against the tenor of his licence (/). 

If the keeper of a place of public resort instructs his servant to 
manage it in such a way as to be a violation of the above-mentioned 
provisions, and the servant does so, the master may be convicted, 
and the servant may be convicted of aiding and abetting him (9). 


(ii,) Permitting Premises to be a Brothel. 


369. Any holder of a justices’ licence who is convicted of per. 
mitting his premises to be a brothel is liable to a penalty not 
exceeding £20, and forfeits his licence (1). 

If during the absence of a licensed vietualler two prostitutes and 
two men enter his premises, where they a little later occupy a 
double-bedded room, and the police after some time enter the house 
and find the two women concealed with the licensee’s wife, and the 
men elsewhere on the premises, there is evidence, in the absence 
of explanation, upon which the licensee may be convicted of permit- 
ting the premises to be a brothel, and the justices are not bound to 
state a caso, there being no point of law raised before them (i). 


Subp-Seer. 9.-- Permitting Gamany. 


370. The holder of a justices’ licence who (1) suffers any 
gaming (4) or any unlawful game to be carried on on his premises ; 
or (2) opens, keeps, or uses, or suffers his house to be opened, kept, 
or used in contravention of the Betting Act, 1853 (/), is liable in 
respect of each offence to a penalty uot exceeding for the first 
ofenee £10, and for any subsequent offence £20 (an). 

(a) City Police Act, ISO \2& 5 Viele sci Be” 

(e) See note (c), p87, uate, and note (d), supra. As to permitting gaming, 
soo further the text, degra, and po 189, psd, 

(7) Waelson ve Sterart (seg), 3 BOX S918, 

(y) City Police Act, 1830 (2 & 3 Viet. eo. xeiv.), s, 28, 

(4) Licensing (Consohidation) Act, 1910 (10 Kdw. 7 & 1 Geo. 5, ¢. 24), 8. 77. 
He forfeits his heence whether the conviction for permifting his premises to le 
a brothel tukes place under this provision or otherwise. As to brothels geveraliv, 
see title CriminaL Law anp Procrpunr, Vol. LNX., pp. 542 et seq. : 

ie Riv. Parts ef Helland, Lincolnshire, Tustives (1882), 46 J.P. 319. 

k) As to what constitutes gaming, sve title GAMiInc axnp WacErino, Vol. 
XV., p. 278, note (4); aud as to unlawful games gee thid., pp. 284 ef sey. 

(2) 16 € 17 Viet. c. 119; see tle Gaming AND WaGEnina, Vol XY., pp. 221 
ef sry. 

ee (Consulidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢. 24), 8.79; and 
nee tulle Gaming anp WaGERING, Vol. AYV., pp. 291, 245, note (n). 
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The offence of permitting gaming on licensed premises may 
in some circumstances be of such a trifling nature as to justify 
justices in refusing to convict (n). 

A licensed person suffers gaming on his premises if he 
plays cards for money with his private friends in his own private 
room (o), or if his private friends, bond fide entertained at his 
own expense, play cards for money in his company after closing 
hours (7). 

So, too, & licensed person suffers gaming if he and others play 
shittles on the licensed promises for liquor, paid for by tho loser (q), 
and it makes no difference that the liquor is not consumed on the 
pkittle-cround (7). 

The game of dominoes is not in itself unlawful (s), and an 
information charging a licensed person with knowingly suffering 
a certain unlawful game, to wit the game of dominoes, to be 
played in his licensed house discloses no offence (4). 


371. If gaming takes place on licensed premises suddenly and 
without premeditation, when the licensed person is out of the way, 
and there is no evidence that the person left in charge knew of the 
game, the licensed person cannot be convicted (w); for though it is 
not necessary to prove actual knowledge on the part of a licensed 
person or his servants, some circumstunces inust be proved from 
which it can be inferred that they connived af what was going 
on(a). Such an inference may be drawn from the fact that a 
servant left in charge by the licensed person late at night removes 
as far as possible from the room where the gaming takes place ()). 

If a servant is Icft to attend to the house, his knowledve of the 
gaming is sufficient to convict the licensed person(c). So, too, 
is the knowledge of a servant in charge of a skittle-alley attached 
to licensed premises, when the gaming takes place in the skittle- 
alley (d). But the knowledge of a servant who does not appear to 
be in charge of the room where the gaming takes place is not 
sufficient ground fur convicting the licensed person (c). 


372. A licensed victualler is still liable to be convicted under 
the Betting Act, 1854 (/). 


eines a emeemie 





(n) Ex parte Marshall (1907), 71 J.P. 501; seo Phillips v. vans (1896), 60 
J. P. 120; and compare title GAMING AND WaGERING, Vol. XV., p. 289. 
(0) Putten v. Ithymer (1860), 3 15. & 15. 1. 
(p) Hare v. Osborne (! 876), 34 L. T. 294. As to games whero prizes aro given 
by third parties, see title GAMING AND WaGERING, Vol. XV., p. 288. note (a). 
(q) Panford v. Taylor (1869), 20 L. T. 483. See title GaMina AND WAGERING, 
Vol. XV., p. 287. 
r) Luff vy. Leaper (1872), 36 J. P. 773. 
&) Ht. v. Ashton (1852), 1 BE. & B. 286, 
t) Tbid, 
' Avards y. Dance (1862), 26 J. P. 437. 
Bosley vy. Davies (1875), 1 Q. B. VD. 84. 
Redgate v. Haynes (1876), 1 Q. B. D. 89. 
Redgate vy. Huynes, supra; Crabtree y. Hole (1879), 43 J. P. 799. 
| Bond vy. Evans (1888), 21 Q. B. D. 249. 
, Somerset v. Hurt (1884), 12 Q. B. D. 360. scat Gs 
(7 ) Sims v. Pay (1889), 68 L. J. (mt. c.) 39; the Licensing (Consolidation) Acf, 
1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 79 (see note (m), p. 138, ante), not 
implying any repeal of the earlier statute. For the Betting Act, 1853 (16 & 17 
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Sun Sect. 10.—-Using for Parliamentary or Municipal Election, 


373. Licensed premises may not be used as a committee room 
in connection with a parliamentary election (9), or 28 & committee 
room or for holding a meeting in connection with a municipal 
election (h). The offence of illegal hiring may be committed either 
by the person hiring the premises or by the person letting them for 
hire (2). 


Sun-Secr. 11.—DPossession of Sugar by Dealer in or [Retailer of Beer. 


374. No dealer in nor retailer of beer may receive or have in 
his custody or possession any sugar, saccharine substance, extract, 
or syrup (except for domestic use, the proof whereof lies on him), 
or any preparation for increasing the gravity of beer (hk). If he 
contravenes this provision the article is forfeited, and he incurs a 
fine of £20 (2). 

This provision does not apply to sugar and other preparations 
deposited (a) in the entered sugar store of a brewer of beer for sale, 
nor to sugar or syrup kept for sale in the ordinary course of trade 
of a grocer, where the brewer or grocer carries on upon the same 
premises the trade or business of a dealer in or retailer of beer (J). 


Sect. 83.—Offences by the Public. 
Sun-Secr. 1.—Lersuns found Drunk. 


375. Every person found drunk in any highway or other public 
place, whether a building or not, or on any licensed premises, is 
liable to a penalty not exceeding 10s., and, on a second conviction 
within a period of twelve months, to a penalty not exceeding 20s., 
and, on a third or subsequent conviction within such period of 
twelve months, to a penalty not exceeding 40s. (c). 

For this purpose “licensed premises” means licensed premises 
while they are open to the public for the purposes of the licence, 
80 that a licensed person who is found drunk on his own licensed 
promises during closing hours and when the premises are closed to 
the public cannot be convicted, although a licensee is not less 
amenable to the enactment than any other person (d). 


Ce eeatetehrentetpmeemtion ent 





Vict. c. 119), and decisions as to what facts constitute contraventions thereof, 
see title GAMING AND WAGEKING, Vol. XV., pp. 289, note (g), 291 ef seg., 296, 
297, aud Pradford vy. Dawson, [1897] 1 Q. B. 307; Belton v. Busby, [1899] 
2 Q. B. 380. 

\) See title E.xcrioxs, Vol. XIT., p. 304. 

1) See thid., pp. 348, 349. 

(¢) pals and Illegal Practices Act, 1883 (46 & 47 Vict. c. 51), 8. 20; 
Municipal Elections (Corrupt and Illegal Practices) Act, 1984 (47 & 48 Vict. 
oc. 70), 8. 16 (1), As to the penalties for these offences, sce tithe ELECTIONS 
Vol. XIT., p. 534, notes (c), (d). : 

Finance Act, 1896 (59 & 60 Vict. c. 28), 8. 11 (1). 

l) [bid., 8. 11 (2). 
ye areas with the Customs and Inland Revenue Act, 1885 (48 & 49 

ict. c. 1), 8. 7. 
fs Finance Act, 1896 (59 & 60 Vict. c. 28), 8. 11 (3) 

(c) Taicensing Act, 1872 (35 & 36 Vict. c. 94), 8. 12. See also title CrrmInar 
Law axp Procepurg, Vol. IX., p. 300, note (2). As to habitual drunkards, 
nee idid., pp. 553, 554; and title INFANTS aND CHILDREN, Vol. XVIL, pp. 169, 
a, pass ge sae (Itt ar - et a ae see ibid, 

v. Torrens : . D. 408. As to permitting drunkenness 
on licensed premises, seo p. 118, ante. = 
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But if a person enters licensed premises for the purpose of 
using them as such, and remains upon the premises until after 
closing tine, and is then found drunk upon them, he may be 
convicted (e). 

Any person committed to prison for non-payment of a penalty 
under this provision may be imprisoned with hard labour (/). 


Sus-Secr. 2.—Drunk and Disorderly or in Charge of Carriaye ete. 


376. Every person who in any highway or other public place, 
whether a building or not, is guilty while drunk of riotous or dis- 
orderly behaviour, or who is drunk while in charge, on any highway 
or other public place, of any carriaze (9), horse, cattle (4), or steam 
engine, or who is drunk while in possession of any loaded firearms, 
may be apprehended, and is liable to a penalty not exceeding 40s., 
or in the discretion of the court to imprisonment, with or without 
hard labour, for any term not exceeding one month (). 

A person charged with being drunk and disorderly cannot be 
found guilty upon the same summons of a different offence, 
such as that of being drunk on licensed premises or in a public 
place (/:). 


Sun-Secr. 3.—Iiefusing to Quit. 


377. The holder of a justices’ licence may refuse to admit to, 
and may turn out of, the premises in respect of which his licence is 
granted, any person who is drunken, violent, quarrelsome, or dis- 
orderly, and any person whose presence on his premises would 
subject him to a penalty under the Licensing (Consolidation) Act, 
1910 (Z). 


e) Rov. Pelly, [1897] 2 Q. B. 33. 

Sf) Ticensing Act, 1872 (35 & 36 Vict. c. 94), 6. 12. 

) * Carriage ” appears to include a bicycle (see Taylor v. Goodwin (1879), # 
Q. B. D. 228 (case of furious driving); /t. v. Parker (1895), 49 J. P. 793. But 
see Simpson v. Teignmouth and Shaldon Lridge Co., ars 1K. 13. 405, C. Aus 
Williams v. Lilis (1880), 5 Q. B.D. 175; Cannan v. Abingdon (Larl), (1900) 2 
Q. B. 66; Hatton v. Treeby, Hoe 2Q. B. 452; Local Governmont Act, 1888 
(51 & 52 Vict. c. 41), 8.85; Plymouth, Stonehouse and Devonport Tramways Co, 
v. General Tolls Co, (1898), 14 T. L. BR. 531, UW. T.; Smith v. Kyunersley, io 
1K. B. 788, ©. A.; O'Donoghue v. Moon (1904), 68 J. P. 349 (motor bicycle)). 
aM Te " appears to include pigs (see Citld v. Hearn (1874), L. RB. 9 

xch. 176). 

(t) Licensing Act, 1872 (35 & 36 Vict. c. 94), 8. 12, and see note (/), supra. 
There are similar enactments with regard to being drunk while driving a 
hackney carriage etc., in the Towns Police Clauses Act, 1847 (10 & 11 Vict. c. 89), 
s. 61, and in the London Hackney Carriages Act, 1843 (6 & 7 Vict. c. 56), 8. 28 ; 
and similar enactments with regard to disorderly conduct while drunk, under 
the Towns Police Clauses Act, 1847 (10 & 11 Vict. c. 89), s, 29; and in the 
me litan police district (Metropolitan Police Act, 1839 (2 & 3 Vict. o. a 
e. 58), and in the City of London (City Police Act, 1839 (2 & 3 Vict. o. xciv.), 
s. 37). As to similar offences under the Inebriates Act, 1898 (61 & 62 Vict. 
c. 60), see title CarmrnaL Law AND Procepounre, Vol. IX., p. 532. 

k) See Martin v. Pridgeon (1859), 1 E. & E. 778; Soden v. Cray (1862), 
7 L. LT. 324, sub nom. Loadman vy. Cragg, 26 J. P. 743. As to persons found 
drunk on licensed ises Or in public places, see p. 140, ante. 

Y Licensing (Consolidation) Act, 1910 (10 Ew. 7 & 1 Geu. 5, c. 54), 8. 80 (1); 
and see Howell v. Ja kevn (1831), 6 OC. & P. 723. 
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Any such person who, upon being requested by such licensed 
person, or his agent or servant, or any constable, to quit the 
premises, refuses or fails to do 80, 18 liable to a penalty not exceed- 
ing £5, and all constables are required, on the demand of the 
licensed person, or his agent or servant, to expel or assist in 
expelling every such person from the premises, and may use such 
force as may be required for that purpose (™). 

The court committing any person to prison for non-payment of 
any such fine may order him to be imprisoned with hard labour (n). 

But a person who is not drunk or disorderly at the time when 
he is requested to leave does not come within the above penal 
provision (0). 

Even apart from the above penal provision, it seems that, where 
& person is in an unfit condition to be on the premises, the licensed 
person is justified in insisting upon his leaving (p); and if the 
licensee calls in a police officer, the licensee is not liable for any 
excess of violence that may be used by such officer in removing the 
objectionable person (p). 


378. Tho licensee of licensed premises which are not at common 
Inw an inn may request a person who is not a traveller to leave 
the premises, and may eject him if he refuses to go (q). 


379. Any person who is drunk, riotous, quarrelsome, or dis- 
orderly in any premises licensed as a refreshment house (7), and 
refuses or neglects to quit the same upon being requested to do so 
by the manager or occupier, or his agent or servant, or by any 
constable, is liable, on conviction before one justice, to pay a fine not 
exceeding 408, All constables must, on tle demand of such manager, 
occupier, ugent, or servant, assist in expelling such drunken, 
riotous, quarrelsome, and disorderly persons from the premises (8). 

If several persons are charged in one information, and the objec- 
tion that each case ought to be taken separately is waived, a 
separate conviction against each is good (t). 


Sus-Sxcr. 4.—Being on Licensed Premises during Closing ours, 


$80. If, during any period during which any premises are 
required under the provisions of the Licensing (Consolidation) Act, 
1910 (a), to be closed, any person is found on such premises, he 


fe errr ee nemceriettt 








r emmamniad 
eemmdineeibie etme ead 


() oe (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, ¢ 24) 
s. 80 (2). ee 
tn) Jbid., 8. 80 (3). 
") roi andy He age vor oe 469. 
») Pidgeon vy. Legge (1857), 21 J. P. 743 (a chimney sweep in hi i 
sa ee ; Fale ag mi ay ISyMREP ES, Vol. XVII., Atte $10, 31 aaa 
q) Sealey v. Tandy, [1902] 1 K. B. 296; and eee title Inn : 
KEEPERS, Vol. XVII., pp. 308, 309. Oren 
(r) Under the provisions of the Refreahment Houses Act, 1860 (23 & 24 Vict. 


© 27). 

(e) Idid., 8, 41 (repealed, so far as it relates to the sale of intoxicating liquo 
or any offences connected therewith, by the Licensing Act, 1872 (35 & 36 ict, 
©. 94), a. 75, Sched. IT. ; see p. 133, ante, and note (s), p. 187, ante). 

“ Welle v. Cheyney (1871), 36 J. P. 198. 

¢) 10 Edw. 7 & 1 Geo. 5, c. 24. As to closing hours, see pp. 88 ef seq., ante. 
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is, unless he satisnes the court that he was an inmate, sorvant, or 
lodger on such premises, or a bond fide traveller, or that otherwise 
his presence on such premises was not in contravention of such 
provisions, liable to & penalty not exceeding 40s. (b). 

Any constable may demand the name and address of any person 
found on any premises during such period, and, if he has reason- 
able ground to suppose that the name or address given is false, 
may require evidence of the correctness of the name and address, 
and may, if the person fail upon his demand to give his name or 
address, or the required evidence, apprehend him without warrant, 
and take him, as soon as practicable, before a justice of the pence. 
Any such person failing to give his name and address, or giving a 
false name or address, or giving false evidence with respect to 
them, is liable to a fine not exceeding £5 for each offence (c). 

Any person who, by falsely representing himself to be a traveller, 
or a lodger, buys or obtains, or attempts to buy or obtain, at any 
premises, any intoxicating liquor, during closing hours, is liable to 
& fine not exceeding £5 for each offence (cd). 


381. A private friend of a licensed person, bond fide ontortained 
by the licensed yerson during closing hours at his own expense, 
cannot be convicted under the provisions roferred to in the 
preceding paragraph, even though he play cards for money during 
that time (e). 

But where a person entertains some friends to dinner on licensed 
premises until closing hour, and after that time the licensee invites 
that person and his guests to remain and have somo intoxicating 
liquor at the licensee’s expense, and they do so, they may be con- 
victed, as they are not really the private friends of the licensee, 
although he pays for the liquor consumed after the closing hour (f). 

If a person goes into licensed premises during closing hours and 
comes out again with intoxicating liquor, there 1s evidence on which 
to convict him of being found on licensed premises (9). 

If certain persons hire a room in licensed premises to transact 
business, and some time after the hour of closing they are 
sitting in the room with glasses befure them, some of which con- 
tain intoxicating liquor, even though they are transacting their 
business, they can be convicted of being found on licensed premises 
during closing hours (i). 

A person, who goes on fo licensed promises during closing hours 
in order to obtain, as guest of a bond fide traveller, intoxicating 
liquor to be paid for by such bond fide traveller, may be convicted 
of being unlawfully upon the licensed premises (:). 


(b) Licensing (Consvlid:tion) Act, 1910 (19 Kilw. 7 & 1 Geo. 5, 0 24), 
8. 62 (1 


c) Ibid., 8. 62 (2), (3). 

d) Ibid., a. 62 (4). 

€) Cooper v. Usborne (1876), 35 I. T. 347; and compure p. 134, ante. 
JS) Corbet v. Haigh (1879), 5 C. P. J). 50. 

(g) Thomas vy. Powell (189:3), 57 J. P. 329; and compare p. 126, ante. 
(h) Harbottle vy. Gill (1877), 41 J. P. 742; aud compare p. 126, ant: 

(i) Jones v. Jones, [1910] 2 K. B, 262; and compare pp. 125, 125, unts, 
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INTOXICATING LIQUORS. 


Bus-Secr. 8.—Sale of Pistol to Intoxicated Person. 


382. Any person who knowingly sells a pistol to any person 
who is intoxicated is liable to a penalty not exceeding £25, or to be 
imprisoned, with or without hard labour, for a period not exceeding 


three months (7). 
Srcr. 4.—Offences by Brewers for Sale. 


383. Every brewer for sale must keep a book, which is delivered 
to him by an officer (k), and enter in it full particulars of all 
brewing, with times and dates, and particulars must be sent to 
the proper officer (x) before the next brewing if so required. For 
contravention of these regulations a fine of £100 is imposed upon 
the brewer (1). 

384. Every brewer of beer for sale must mark in manner pro- 
vided all vessels used in his business and every room and place 
wherein any part of his business is carried on, and for contraven- 
tion of these provisions he incurs a fine of £100 (m). An entry 
must be made of the vessels, marks, and rooms before beginuing 
to brew, and signed and delivered to the proper officer (7). 


385. Provisions are made with respect to grains in a mash tun, 
the removal of worts in the customary order of brewing, and the 
conduct of the operations in brewing, and on contravention of any 
of these provisions the brewer incurs a fine of £50 (0). 


386. Every brewer of beer incurs a fine of £100 if he contra- 
venes certain provisions as to keeping the produce of each brewing 
separate from the produce of any other brewing for a certain time 
and not mixing them except under certain specified conditions (p). 


387. Any brewer for sale, who conceals any worts or beer so as to 
prevent any oflicer(qg) from taking an account thereof, or mixes 
any sugar with any worts or beer so as to increase the quantity or 
gravity thereof after an account of such worts or beer has been 
taken by an officer (q) and the duty has been charged thereon, for 
every such offence incurs a fine of £100, and the worts or beer in 
respect of which the offence is committed, together with the vessels 
containing the same, must be forfeited (r). 


388. Every brower for sale must provide and maintain sufficient 
and just scales and weights and other necessary and reasonable 
appliances to enable the officers (7) to take account of, or check by 
weight, yauge, or measure, all materials and liquids used or produced 
in brewing (8). 

(7) Pistols Act, 1903 (3 Edw. 7, ¢. 18), 8.5. There is a special definition of 
* pistol” for the purposes of this Act (seo ibid.,ss. 2,8). As tu the sale of pistols, 
sce title TRADE AND Trang Unions. 

(k) Seo note (a), p. 17, unfe. und note (r), p. 133, anfe; and as to the definition 
of ‘proper officer,” see clso mand Revenue Act, 1880 (43 & 44 Vict. c. 20), 8. 2. 

ty Inland Revenue Act, 1850 (43 & 44 Vict. c. 20), 5. 20; Customs and 
Inland Revenue Act, 1885 (48 & 49 Vict. ¢. 51), 5. 6. 

‘m) Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), 8, 21. 

in) [did., 8. 22; and eee note (i), supra. 

o) Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), a. 23, 

p) Jbid. 0. 25. 

q) See note (a), p. 17, ante, and note (r*. p. 133, ante, 

r) Inland Revenue Act, 1830 (43 & 44 Vict. c. 20), a. 27. 

la) Tbid., a. 28 (1). 
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Every brewer must also render all necessary assistance to the 
officers (¢) in the taking of sucl: accounts («), and, if required by the 
offcer, provide sufficient lights, ladders, and other conveniences (1). 

For every contravention of these provisions the brewer incurs a 
fine of £100 (). 


389. An officer (a) may at any time, either by day or night, enter 
any part of the entered premises of a brewer for sale to take an 
account of the materials used or to be used in brewing, and of the 
worts and beer produced (0). 

If an officer (a), afler having demanded admission into the entered 
premises of a brewer for sale, and declared his name and businoss 
at any entrance or window thereof, is not immediately admitted, 
the oflicer, and any person acting in his aid, may at any time, either 
by day or night (but at night only in the presence of an officer of 
the peace), break open any door or window of the premises or 
break through any wall thereof, for the purpose of obtaining 
admission, and the brewer incurs a fine of £100 (c). 


390. If any officer (2) has reason to suspect that any private or 
conceuled pipe, or conveyance, or vessel is kept or made use of by 
a brewer for sale, he may, either by day or might (but at night only 
in the presence of an officer of the peace) break open any part of 
the premises of such brewer or forcibly enter therein, and may 
break up the ground in or adjoining such premises, or any wall 
thereof, to search for such private or concealed pipe, or conveyance, 
or vessel (cd). 

If such officer (a) finds any such pipe or conveyance, he may enter 
any house in the possession of any other person into which such 
pipe or conveyance may lead, and may break up any part of 
such house or premises to search for the vessel communicating 
with such pipe (e). Every such pipe, conveyance, or vessel, and 
all beer, worts, or materials for brewing found therein must be 
absolutely forfeited, and the brewer incurs a fine of £100 (/). 

Any damage done in the search, if unsuccessful, must be made 


good (9). 


391. Detailed regulations exist as to the use of sugar of any 
description, whether cane sugar, saccharine, glucose, or other 
saccharine substance, or extract or syrup, by a brewer of beer for 
bale, and a penalty of £50 is imposed for breach thereof (/). 


(t) Sco note (a), p. 17, ante, and note (r), p. 133, ante. 
(w) Inland Revenue Act, 1850 (43 & 44 Vict. c. 20), 8. 28 (2). 
(w) Jbid., 8. 28 (3), 
I bid., 8, 28 (4). 
See note (a), p. 17, ante, and note (r), p. 183, ante. 
Inland Revenue Act, 1880 (43 & 44 Vict. c. 20), s. 29 (1), 
I bid., s. 29 (2). 
Lbid., 8. 30 (1). 
e) Jbsd., 8. 30 (2), 
S) Tbdid., 8. 30 (3). 
y) 1 bid., 8. 30 (4). 
h) As to adding sugar to beer and adult-ration of beer generally, see title 
Foov anv Drvas, Vol. XV., p. 45; Custums and Inland Revenue Act, 1885 
(48 & 49 Vict. c. 51), os. 7, &. 
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Secr. 5.—Offences by Brewers other than Brewers for Sale. 


392. A paper in the prescribed form must be delivered by an 
officer (i) to every brewer, other than a brewer for sale, if chargeable 
to the duty on beer, and the brewer must, before commencing to 
brew, enter in the paper the quantity of malt, corn, and sugar 
which he intends to use in the brewing (7). 

The brewer must, on demand (i) by an officer, produce the paper 
for his inspection, and must not cancel, obliterate, or alter any 
entry in the paper, or make any entry which is untrue in any 
particular (J). 

For any contravention of these provisions the brewer incurs 
a fine of £10 ()). 


393. A brewer, other than a brewer for sale, must only brew 
beer for his own domestic use, or for consumption by farm labourers 
employed by him in the actual course of their labour or 
employment (jh). 

He may only brew on premises occupied by him, or, in case he 
occupies & house of an annual value not exceeding £10, on 
premises gratuitously lent to him by a brewer other than a brewer 
for sale (l). 

Any brewor who contravenes either of the foregoing provisions or 
sells, or offers for sale, any beer brewed by him, incurs a penalty 
of £10 (m). 


Sect. 6.—Offences against Excise Regulations as to Spirits. 


394. No person may, without being licensed to do so, or on any 
premises to which his licence does not extend, have or use a still 
for distilling, rectifying, or compounding spirits, or brew or make 
wort or wash, or distil low wines, feints, or spirits, or rectify or 
compound spirits (7). 

Any person who contravenes these provisions incurs for each 
offonce a fine of £500, and all spirits and vessels, utensils, and 
materials for distilling or preparing spirits in his possession must 
be forfeited (0). 


395. A distiller who koeps or uses a still of which the body with- 
out the head is of less capacity than 8,000 gallons must not keep 
or use in his distillery at the same time more than two wash stills 
and two low wino atills (»). 


For every still kept or used in contravention of this provision 
the distiller incurs a fine of £100, and a further fine of £100 for 


(i) See note (a), p. 17, ante, and note (r), p. 153, ante, 

(J) Inland Kevenue Act, 1880 (43 & 44 Vict. c. 20), 8.32.‘ Prescribed ” 
and ‘approved ” mean respectively prescribed or approved by the Commissioners 
(idid., 8. 2); see also nute («), p. 17, ante, and note (r), p. 183, ante, 

k) Inland Revenue Act, 1850 (43 & 44 Vict. c. 20), 8. 34 (1). 

1) Lbid. a. 34 (2). 

m) [bid., 8. 34 (3). 

n) Spirita Act, 1880 (43 & 44 Vict. c. 24), a. 5 (1). 

(o) Tbid., w. 5 (2); and see p. 153, post. 

(p) Spirita Act, issu (43 & 44 Viet. c. 24), 8.7 (1). 
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every time that any such still is used ; and every still kept or used 
in contravention of this provision must be forfeited (q). 


396. There are general provisions, subject to certain exceptions, 
prohibiting proximity within a quarter of a mile between any 
premises used for distilling and a rectifier’s premises (r). 


397. No distiller(s) or rectifior keeping a still (¢) may carry on 
upon his premises the businoss of a brewer of beer, or of a maker of 
sweets, vinegar, cider, or perry, or of a refinor of sugar, or of a 
dealer or retailer of wine (s). 

No person may carry on the business of a distiller (w), or rectifier 
keeping a still (x) upon premises communicating otherwise than 
by an open public street or carriage road with any premises used 
by a brewer of beer, or a maker of sweets, vinegar, cider, or perry, 
or a refiner of sugar, or a dealer in or retailer of spirits (y), or a 
dealer in or retailer of wine. 

Any person who contravenes any of these provisions incurs a 
fine of £200 (a). 


398. A large number of detailed technical rules exist, for breaches 
of which distillers, rectifiors, and dealers and retailers are subject to 
specified penalties (). 


399. A distiller (c) or rectifier (d) may, on giving to the proper 
officer (e) two days’ previous notice in writing of his intention, 
specifying the vessel, utensil or pipe intended to be altered, moved 
or added, alter or move any entered vessel, utensil or pipe, or add 
a new vessel, utensil or pipe (c). 

Every such new vessel, utensil or pipe must be duly entered ( /). 

A distiller who, without giving such notice, alters, moves or adds to 
the vessels, utensils or pipes on his premises after entry has been 
made thereof, or the capacity thereof has been ascertained by the 
proper officer, for each offence incurs a fine of £200 (gy). 

The Commissioners (1) may permit any distiller (t) or rectifier (7) 
to fix and use, subject to such regulations as they prescribe, any 


q) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 7 (2). 
r) Ibid., ss. 10, 87, 162. 
0) Ibéd., 8. 11 (1). 
t) Tdid., 8. 88 (1). 
Tbid., 8. 11 (2). 


Uu 
x) Tbed., s. 88 (2). a 
y) A similar less extensive provision applies to dealers and retailers of spirits 
(sbed., 8. 101 (1) ). 
(a) Ibid., ss. 11 (8), 88 (3). 
(b) See sbid., ss. 14, 86, 96, and Sched. L 
(c) Lbid., 8. 15 (1). 
(d) Ibid., s. 86 (a). : 
(e) “Proper officer” means the officer of the division or ride in which the 
ess of an excise trader is carried on, or in which anything is by the Spirite 
Act, 1880 (43 & 44 Vict. c. 24), required to be done by, or any notice to be given 
to, such officer, and includes a person acting as such officer, and also ret 
officer superior in matters of excise to such o (ibid., a. 3; and see note {a), 
p- 17, ante, and note (r), p. 133, ante). 
Sf) Tbid., 8. 15 (2). 
1 dbid., a. 15 (3). 
h) See tbid., 8. 3, and note (a), p- 17, ante, and note (r), p. 133, ante, 
‘) apr Acts, 1880 (43 & 44 Vict. c, 24), a, 16. 
) Tbid,, a. 86 (b). 
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vessel, utensil or ficiing, in addition to or instead of any of those 
required by statute, and may from time to time withdraw any such 
permission. THe statutory provisions apply to any such additional 
or substituted vessel, utensil or fitting as if its use were permitted 
or required (k). 

400. A fine of £200 is provided in wide terms for any attempt 
on the premisos of a distiller, rectifier or dealer and retailer to 
defeat gauging (/). 

401. A distiller (1), rectifier (n), or dealer and retailer (0), who 
places, aflixes or makes any cock, plug, pipe or opening in, on, to, 
into or from any vessel or utensil in contravention of the Spirits 
Acts, 1880 (p); or cuuses or procures any cover, fastening, cock, plug, 
pump or pipe to be so made or used that any vessel or utensil may 
be employed, opened, removed, filled or empticd in the absence of 
an officer, or as in any manner to avoid or defeat the security 
intended to be provided by that Act(p), for each offence incurs a 
fine of £500 (2m). 


402. There are provisions for entry, with full specified details of 
houses, rooms, utensils, and vessels, both by a distiller and by 
a rectifier, and penalties are imposed for breaches of these 
provisions (q). 


403. A distiller must not distil spirits except from wort or wash 
brewed or made in his distillery (7). 

If adistiller has in his possession any wort, wash, low wines, feints 
or fermented liquor not brewed, made or distilled in his distillery 
he forfeits them, and also incurs a fine of £200 (s). 


404. A distiller must not, without the consent of the Commis- 
sioners (¢), remove any sugar from the place entered as a sugar store, 
except for use in the manufacture of spirits (uv). 

Not less than four hours before removing any sugar for this 
purpose he must give thie officer in charge of the distillery written 
notice, specifying the time of the intended removal and the quantity 
to be removed(r). At the time so specified the distiller must 
convey the specified sugar immediately from the sugar store to the 
mash tun or other entered vessel, to be there immediately used in 
the manufacture of spirits(zr). He must forthwith deposit again in 
tho sugar store all sugar so removed and not so used(zx). A distiller 





k) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 16. 

l) Lded., ss. 17, 86 (vc), 96 (a). 

(m) J tid., 8. 18. 

n) /bid., 3. 86 (a). 

o) 1 bid., a. 96 (b). 

p) 43 & 44 Vict. c. 24, 

9) J bid., as. 19, 86 (e); as to the application of those provisions to a dealer 
and retailer, see ilid., s, 96 (a). 


t. 
t) See Spirits Act, 1880 (43 & 44 Vict. c, 24), 8. 3, and note (a), p. 17, ante, 
and note (r), p. 133, ante, 


Spirita Act, 1880 (43 & 44 Vict. c. 24), 8. 23 (1 
Wh Ihde 38(3), 


fee) Idid., 8. 23 (3), 
(a) Jbid., s. 23 (4 


r) Jbid., 8. 22 (1). 
8) did., a. 22 (2); and see p. 158, 


Part XVJ.— Orrences. 


who contravenes these provisions for each offence incurs a fine of 
£50 (7). 


405. A distiller (a) or rectifier (}) must not mash any materials, 
or brew, or make wort or wash, or uso a still, between 11 p.m. 
on Saturday and 1 a.m. on Monday. A distiller who contravenes 
this provision incurs a fine of £50 (u). 


406. The periods of brewing and distilling (-), and modo of 
distilling (d), are provided for in detail, and contravention of the 
statutory provisions relating thercto entails a fine of £500 (¢), or 
£200 (d) respectively. 


407. Every distiller must, at least six days before beginning 
to brew wort, or, if he has discontinued brewing wort for more than 
one month, before recommencing to brew wort, give the proper 
officer (¢) & written notice specifying tho day on which ho intends 
so to brew or recommence brewing (/). 

If a distiller contravenes this provision, or if any wort or 
wash is found in the distillery or possession of a distiller 
before the required notice, or before the day specified in the notice 
given by him, or if there is found in his possession any wort or 
wash which he may not lawfully have in his possession, he for 
each offence incurs a fine of £200, and forfeits all wort or wash so 
found (9). 


408. A distiller must at least four hours before he mashes 
any materials or brews for making wort give the officer in 
charge of the distillery written notice specifying the day and hour 
when the mashing or brewing is to be commenced. If a distiller 
mashes or brews without giving such notice he incurs a fine of 

750 (ht). 


409. All wort must be collected into the fermenting back within 
eight hours after it has begun to run into the back (i). Immediately 
after the wort is so collected the distiller must deliver to the officer 
in charge of the distillery a written declaration specifying the 
number of the back in which the wort is contained, the gravity or 
(if yeast has been added) the original gravity of the wort, and the 
quantity thereof as measured by the number of dry inches, that is 
to say, by the number of inches between the dipping place of the 
back and the surface of the wort contained therein (1). 

If a distiller makes’default in complying with these provisions, or if 





(y) Spirits Act, 1880 (43 & 44 Vict. c. 24), s. 23 (5). 

a) 1bid., 6. 24. 

b) 1 bid., 8. 86 (1). 

c) Ibid., 8. 25. 

ad) Tbid., s. 38. 

e) See note (a), p. 17, ante, note (r), p. 133, ante, and note (c), p. 147, ante 

f) Spirits Act, 1880 (43 & 44 Vict. c. 24), a 26 (1). 
Tbid., 8. 26 (2); and see p. 158, post. 

h) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 27. 

§) Tbid., a. 28 (1). 
I bid., 6. 28 (2). 
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the declaration delivered by him contains any untrue statement, f:6 
fur each offence incurs a fine of £200 (/). 

Jf ufter the declaration has been delivered, or after an oflicer has 
tuken account of the gravity or quantity of the wort or wash in a 
fermenting back, the gravity of the wort be found to exceed the 
gravity therein spccified, or the quantity of the wort or wash be 
found to exceed by 5 per cent. the quantity of wort therein specified, 
the distiller incurs a fine of £200, and, if an account has been 
taken, there arc special provisions as to charging duty (1). 

If the original gravity of any wort or wash exceeds by more than 
two degrees the declared gravity thereof, the distiller incurs a fine 
of £200, and a further fine of 6d. for every gallon of wash contained 
in the vessel from which the sample was taken (m). 


410. A distiller must not add yeast or other matter capable of 
causing fermentation to wort or wash in any vessel except a 
fermenting back. <A distiller who contravenes this provision incurs 
a fine of £200(x). 


411. It is an offence to deal with the yeast except in specified 
ways (v), or to make or use bub or any other composition for pro- 
moting the fermentation of wort or wash except in stated ways 
and after giving w specified notice (»), and provision is made as 
to refilling bucks during the brewing period (y). 


412. When the whole of the wort or wash made in a distillery 
during one brewing period is collected into the fermenting backs or 
into the fermenting backs and wash charger, the distiller must give 
a officer in charge of the distillery a written decluration to that 
effect (v). 

If the declaration is untrue in any particular, or any still in the 
distillery is used before the expiration of two hours after the delivery 
thercof, the distiller incurs a fine of £200 (8). 


413. At the end of every distilling period the distiller, or the 
principal manager of the distillery, must sign and deliver to the 
proper officer «) a return in the prescribed form, specifying the 
quantity of each description of material used in making wort or 
wash during the brewing and distilling period, the quantity of wort 
or wash decreased or distilled during the period, the quantity of 
spirits computed at proof produced during the period, and the 
quantity of feints remaining at the end of the period. 

If the distiller fuils to make the return, or if the return is untrue 
in any particular, he incurs a fine of £200 (b). 


k) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 28 (3). 
t L bid, os, 29, 30. 

m) Jbid., 8. 30. 

an) Jbid., e. 31. 

o) Lbid., 8. 32; Revenue Act, 1898 (61 & 62 Vict. c. 46), 6. 14 (5), 

p) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 3u. 

Tbid., 8. 34. 

r) Ibed., 8. 35 (1). 

a) Tbid., B. 35 (2). 

@) See note (a), p. 17, ange, note (r), p. 188, ante, and note (e}, p. 147, ante. 
(d) Spirits Act, 1880 (43 & 44 Vict. c. 24), 6. 39. 
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414. For the purpose of testing the quantity of spirits at proof 
in any wash by distillation, the proper officer may require any 
charger or receiver in a distillory to be emptied and cleaned, and any 
quantity of the wash to be distilled, and the produce to be conveyed 
into the charger or receiver. For this purpose all persons in the 
employ of the distiller must, on request and on reasonable notico, 
provide the officer with assistance and fuel (c). All low wines, 
feints, and spirits so distilled and conveyed into a charger or 
receiver must be kept therein unmixed with any othor thing until 
the officer has taken an account of the quantity and strength 
thereof (d). 

If a distiller contravenes any of these provisions he incurs a fine 
of £200 (e). 

If the quantity of proof spirits produced from the wash exceeds 
a certain standard the distiller incurs a fine of £209, and, in 
addition, of 6d. for every gallon of wash from which the wash so 
distilled was taken (/). 


415. There must not be mixed with or added to any low wines, 
feints, or spirits in a distillery any substance which cither increases 
the gravity thereof, or prevents the true strength thereof from 
being ascertained by Sykes’s hydrometer (gy). 

If this provision is contravened, the distiller for each offence 
incurs a fine of £200, and all low wines, feints, spirits and mixtures 
with respect to which the offence is cominitled are forfeited (h). 


416. Detailed regulations are made in respect of bringing spirits 
into a distiller’s store, the attendance of the officer in charge of the 
store, filling spirits in the store into casks, removing spirits from the 
store at particular strengths, and in particular quantities, casks 
being full or on ullage, the time for removal of spirits from the 
store, and the striking of a balance of account by the proper 
officer (i) ; and penalties are provided for tho contravention of these 
regulations (7). 

417. An account of the quantity of spirits in the store must be 
taken from time to time, and penaltics are imposed in case of 
excess or deficiency (7). 

418. In the case of « distiller’s warehouse or of an excise ware- 
house, the distiller or the proprictor or occupier must, to the satis- 
faction of the Commissioners (i), provide accommodation at the 
warehouse for the oflicer in charge thereof, subject on default to a 


fine of £50 (J). 


(c) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 40 (1). 
(d) fbid., 8. 40 (2). 
‘e) [bid., 8. 40 (33). 
Sf) Lbid., 8. 40 (4). 
q J bid., 8. 41 (1). 
x Lbid., 8. 41 (2); and see p. 158. per ~ a 
(i) Spirita Act, 1880 (43 & 44 Viet. c. 24), 8. 48. As tn the definition of 
“ proper officer,” sco note (¢), p. 147, anfe; see also note (a), p. 17, ante, and 
note (r), p. 135, ante. . 
(7) Spirits Act, 1880 (43 & 44 Viet. ¢. 21), 9.41. 
k) As to the Comuiiasiuners, see note ft), p. 17, ante. 
tr Spirits Act, 1880 (44 & 44 Vict. ve. 24), 4 Si.“ Warehouse” means any 
warehvuse approved or pruvided fur the depusit of spirite. ‘‘ Distillers ware- 
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419. A reesipt in a prescribed form must be given by the 
authorised officer of customs for spirit warehoused in @ customs 
warehouse, and for the deduction, from the quantity of spirits for 
which the distiller is chargeable with duty, of the quantity of spirits 
warehoused. Jf a distiller or any other person produces a receipt 
purporting to express that spirits have been warehoused in a 
customs warehouse, which receipt is untrue in any particular, he 
incurs a fine of £200 (m). 

420. All casks warehoused must be arranged and stowed in 
such manner that access can be easily had to each cask. Ifa 
distiller or the proprietor or occupier of 1 warehouse fails to comply 
with this provision he ineurs a fine of £5 (i). 


421. The proprietor of spirits warehoused in a distiller’s or 
excise warehouse may, in accordance with the preseribed regula- 
tions, vat, blend, or rack them in the warehouse, either on payment of 
duty or otherwise. Mvery cask containing racked or blended spirits 
must be marked and kept marked in the prescribed manner by the 
proprietor, subject on default to a fine of £50 (0). 


422. Special provisions are made as to racking spirits on which 
duty has been paid, and a penalty is imposed upon any excess (7), 


423. A rectifier keeping a still must not have in his possession 
any wort, wash, fermented liquor, or materials capable of being 
distilled into low wines or spirits (y). 

No rectifier whatever may distil or extract low wines or spirits from 
any material except spirits, or have in his possession any spirits for 
which he has not received and delivered to the proper officer (a) a 
permit or certificate, or have in his possession any foreign spirits, 
except for the purpose of being rectified or compounded by him 
as spirits of wine or as British compounds (q). 

If a rectifier contravenes these provisions he for each offence, 
In addition to any other penalty, incurs a fine of £500, or, at the 
election of the Commissioners (r), of 20s. for every gallon of wort, 
wash, fermented liquor, or other materials or of the low wines or 
spirits in respect of which the offence is committed (q). 

If a rectifier is convicted more than once of any such offence his 
licenco becomes void, and he is, during three years from the date 
of the conviction, incapable of holding a licence as a rectifier (q). 


424. Strict regulations are made as to what a rectifier is to 
do on receipt of any spirits, and penalties are imposed on their 
contravention (/). 


house”? means an approved warehouse on the premises of a distiller. “ Exeise 
warehouse ? means a warehouse approved or provided by the Commissioners 
(see note (a), p. 17, ante, and nute tr. p. 133, ante) as a general warehouse fur 
the deposit of spirits (Spirits Act, lod (43 & 44 Vict. c. 24), 8. 3). 
m) Ibid,, 5. 38 (7), (8), (4). 
n) Jbdd., 6. 60. 
0) J bid., 6. G4. 
p) Lbid., 8, 65, 
q Thid., 8. 88 
r) As tu the Commissiuners, see note (a‘, p. 17, ante. 
a) For the detiniten of “ proper officer,” see note (¢), p. 147, ante; see also 
note (a), p. 17, anfe, and note (7), p. 1383, avte. 
(6) Spirits Act, 1890 (43 & 44 Vict. c. 24), 6. 90. 
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425. There are detailed rules as to pipes, cocks, charging the 
still, and many other similar matters, and ponalties are provided for 
contravention thereof (c). 


426. An oflicer may take a sample of the contents of a still of a 
rectifier at any time before it has begun to work, or after it has 
ceased workiny, and if there is found in the still any wine or wash 
put into or mixed with low winos, feints, or spirits, the rectifier, in 
addition to any other penalty, incurs a fine of £500 (d). 


427. A rectifior must not send out any spirits except British 
compounds or spizits of wine, and must not send out any British 
compounds or spirits of wine in less quantity than two gallons, 
under a penalty of £50; and all spirits sent out in contravention 
of this provision, together with all horses, cattle, enrringes, and 
bonts made use of in conveying the same, must be forfeited (¢). 


428. Provision is made for taking from time to time an account 
of the spirits in the stock of a rectifier, dealer or retainer, and 
penalties are imposed for any excess or deficiency discovered (f). 


429. There must be legibly cut, branded, or painted with oil 
colour on some conspicuous part of every fixed cask or other vessel 
used by a dealer or retailer for holding spirits in stock, and on the 
outside of both the ends of every movable cask used by him for 
keeping or delivering spirits, the number of gallons which the 
cask or vessel is capable of containing (y). 

Svery cask or vessel which does not bear the capacity thereof so 
eut, branded, or painted must be forfeited with the contents, and 
the dealer or retailer incurs a fine of £50 (h). 

430. Where the strencth of any spirits forming part of tho 
stock of a dealer or retailer cannot be ascertained by Sykes’s 
hvdrometer, the dealer or retailer must, on being so required by an 
officer (i), cause the quantity and strength of the spirits to be legibly 
marked and kept marked on the outside of the cask or vessel 
containing them (,). 

Every cask or vessel not complying with this provision or found 
to be untruly marked, must be forfeited with the contents, and the 
denler or retailer for each offence incurs a fine of £50(4). 

But « cask or vessel is not deemed to be untruly marked if the 
strength denoted by the mark corresponds with that expressed in 
the permit or certificate with which the spirits were received into 
stock, and no alteration has since been made in the spirits (7). 


431. A distiller must not be licensed to carry on the business of 
a dealer upon any premises within two miles from his distillery 
unless those premises are first approved by tle Commissioners (A). 


c) Spirits Acts, 1880 (43 & 44 Vict. c. 24), 8. 91, and Sched. IIT. 

d) fbad., 8. 92. 

e) Jbid., 8. 93; and ace p. 158, poet. _ 

/) Spirits Act, 1880 (43 & 44 Vict. c. 24), ss. 94, 103 (2). As to distillers, 
see pp. 146 ef seq., ante. 

Spirita Act, 1880 (43 & 44 Vict. c. 24), 8. 98 (1). 

h) I bid., 8. 98 (2). 

t) See note (r), p. 133, ante. 
j) Spirits Act, 1880 (43 & 44 Vict. c. 24), 5. 99. 
k) Ibid., 8.100. For the definition of ‘‘ Commissioners,” see thid., 5. 3; see 
also note (a), p. 17, ante, and note (r), p. 133, ante, 
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If a distiller carries on the business of a dealer on any approved 
premises within two miles from his distillery, no spirits must be 
removed from such premises unless accompanied by a permit, and 
if any spirits are rernoved without a permit he incurs the same fine 
and forfviture as if the removal had been from his spirit store (I). 


432. A retailer must not be concerned or interested in the busi- 
ness of a distiller, or of a rectifier keeping a still, carried on upon 
any premises within two miles from the premises on which he is 
licensed to carry on the business of a retailer (1m). 

If a dealer or retailer contravenes this provision, he, for each 
offence, incurs a fine of £200 (7). 


433. A retailer must not, unless he is also licensed as a dealer, 
sell, send out, or deliver spirits to a rectifier, dealer or retailer, or 
buy or receive spirits from another retailer, not being also licensed 
as a dealer (0). 

A dealer or retailer must not receive, send out, or have in his 
possession any British spirits (p) of any strength exceeding that at 
which a distiller may send out spirits of the like denomination (q). 

If a dealer or retailer contravenes these provisions he, for each 
offence, incurs a fine of £50, and in case of the spirits being of 
unlawful strength they must be forfeited (7). 


434. No spirits may be sent out or delivered from the stock of 
a dealer unless accompanied by a certificate, except spirits not 
exceeding in quantity one gallon at a time sold by him under an 
additional licence or a licence to retail to a person not being a dealer 
or retuiler (8). No spirits exceeding in quantity ono gallon of the 
sume denomination ata time for the same person may be sent out 
or delivered from the stock of a retailer unless accompanied by a 
certificate (a). Except as thus provided, no spirits exceeding the 
quantity of one gallon of the same denomination at atime for the 
same person may be sent out, delivered, or removed from any one 
place to any other place unless accompanied by a permit (b). 

All spirits found to have been sent out, delivered, or removed, or 
in the course of being sent out, delivered, or removed, in contraven- 
tion of these provisions, together with all horses, cattle, carriages, 
and boats made use of In conveying the same must be forfeited, 
and every person in whose possession the same are found incurs a 
fine of £100, or at the election of the Commissioners of Inland 
Revenue or the Commissioners of Customs and Excise a fine equal 
to treble the value of the spirits (¢c). 


m) Ibid., 8. 101 (2), 
n) Ibid., 8. 101 (3). 
o) [birt., 8. 102 (2). . 
) That is, spirits liable to a duty of excise (ébid., s. 3). 
Tbid,, 8, 102 a 
¢) Jbtd., 8. 102 (4). 
i I bid., 8. 105 (5). 
a) Ibid., 8. 105 (6). 
% Tbid., 8. 105 (7). As to obtaining a permit, and the form of it, see iid., 


s. 106 
(c) Jbid., a. 105 (8); and see note (a), p. 17, ante, and note (r), p. 133, ante, 


‘ Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 100. 


Part XVI.—OFFENCES, 


The onus of proving that spirits correspond to the description in 
a permit or certificate is cast upon the claimant of the spirits, and 
has to be discharged by export evidence in a particular way (d). 


435. Failure to obtain o permit or to comply with the conditions 
Jaid down, or its improper use, renders the offender liable to a fine 
of £500 in addition to any other penalty or forfeiture (ec). 

If a beerhouse-keeper, having been asked by a third person to got 
him two gallons of rum from an hotel-kecper, receives the rum 
from the hotel-keeper without a certificate and sends it on to the 
third person without a permit, he is guilty of removing spirits 
without a permit (f). 

If any distiller, rectifier, dealer, or rotailer is convicted of an 
offence against these provisions he forfeits his licence, and no new 
licence must be granted to him for the remainder of tho year for 
which such forfeited licence would have heen in force (7). 


436. There are detailed provisions as to keeping and using a cer- 
tificate book (h), removing spirits without a certificate (i), fraudulent 
use of certificate (/:), cancellation and delivery up of certificates and 
permits (J), keeping and using astock book (m), and offences relating 
to certificate books and stock books (x), and many other cognate 
matters (0). 


437. If any person knowingly buys or reccives, or has in his 
possession, any spirits after they have been removed from tho place 
where they ought to have been charged with duty, and before the duty 
payable thereon has been charged and paid or secured to he paid, 
or the spirits have been condemned as forfeited, ho forfeits the 
spirits and incurs a fine equal to treble the value of the spirits (7). 


438. A person incurs a fine of £500 if he assaults an officer 
acting under the Spirits Act, 1880(q), or any person acting in his 
aid, or any person who has discovered or given, or is about to 
discover or give, information or evidence against, or has seized, or 
ig bringing to justice, any offender against that Act, or any person 
who has seized or is abont to seizo or examine any goods as 
forfeited under that Act, or forcibly opposes the execution of any 
of the powers given, or being armed with an offensive weapon, or 
in a violent manner, rescucs an offender arrested or goods seized 
under that Act, or prevents the arrest of any such offender or 


d) Spirits Act, 1880 (43 & 44 Vict. c, 24), 8. 105 (9), 
e) Alid., 8. 107 (1), (2). 
S) Leese y. Jennings ? 1898), 79 I.. T. 300. Tho beerhouse-keeper and hutel- 

keeper were brothers. 

(g) Spirits Act, 1880 (43 & 44 Vict. c. 24), 8. 107 (2). 
(h) See thid., 8. 108. 

(i) See sbid., 8. 109. 

(k) See tbid., 8. 110. 

(l) See thid., 8. 111. 

i See sdid., 8. 112. 

n) See thid., 6. 113. 

(0) See shid., sa. 133—145. 

Cp) bid. 3. 149. 

(g) 43 & 44 Vict. ¢. 24; see sled, 8, 150. 
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seizure of any such goods, or offers or threatens to oppose the 
execution of any of the powers given by that Act (r). 


439. If any person himself, or by any person in his employment, 
obstructs, hinders, or molests an officer of inland revenue or an 
officer of customs and excise in the execution of his duty, or any 
person acting in the aid of any such officer, le incurs a fine of 
£200, and, if the offender is a distiller, the Commissioners may, 
upon his conviction, suspend or revoke his licence (8). 


440. If any officer of the peace wilfully refuses or neglects to 
aid in the execution of the Spirits Act, 1880 (¢), he, on summary 
conviction, incurs a fine of £20. 


441. A person must not subject any cask to any process for 
the purpose of extracting any spirits absorbed in the wood thereof, 
or have on his premises any cask which is being subjected to any 
such process, or any spirits intentionally (a) extracted from the 
wood of any cask (0). 

If any person contravenes these provisions, he for each offence 
incurs a fine of £50 (c). 

All spirits extracted in contravention of these provisions are 
deemed to be spirits unlawfully kept or deposited, and every cask 
which is being subjected to such process, or which, being upon 

remises upon which spirits so extracted are found, has been sub- 
jected to any such process, is forfeited («). 


Sect. 7.—Legal Proceedings and Penalties. 


Sun-Secr. 1.—Under Licensing (Consolidation) Act, 1910, and Refreshment 
TTouses Act, 1860, 


442. Ixcept as otherwise expressly provided, every offence under 
the Licensing (Consolidation) Act, 1910(e), may be proseeuted, and 
every fine and forfeiture may be recovered and enforced, in manner 
provided by the Summary Jurisdiction Acts (/). 

Any oflicer appointed by the Commissioners of Customs and 
Excise may sue for any penaltics under the Licensing (Consoli- 
dation) Act, 1910(¢), and when so sued for any fines which may be 
recovered must be applied in the manner in which excise penaltics 
are for the time being applicable by law (a). 

All forfeitures must be sold or otherwise disposed of in such 
manner as the court directs, and the proceeds of such sale or dis- 
posal (if any) must be applied in the like manner as fines, but the 
court may direct that such proceeds may be applied in the first 


oe re eweees = ete eee erento 





i" Spirits Act, 1880 (43 & 44 Vict. c. 24), s. 150. 
a7 bid, 8, 152; and see nvte (a), p. 17, ante, and note (r), p. 133, ante. 

t) 43 & 44 Vict. c. 24, 8. 153. As to officers of the peuce, see title PoLicg. 
As to orders of courts of summary jurisdiction, sce title MAGISTRATES. 

a) Robinson Brothers v. Diron, [1903] 2K B. 701, 

b) Finance Act, 1898 (61 & 62 Vict. c. 10), 8, 4 (1). 

c I bid., 8. 4 (2). 

Tbid., 8. 4(8), 

e) 10 Edw. 7 & 1 Gov. 5, c. 24. 

J) Thed., 8, 99 (1). As to the Summary Juiisdiction Acts, see note (r), 
p. &7, ante, and title MaaisruaTes, 

(g) Licensing (Conzelidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 6. 103 (1), 


Part XV1.—OFFENCES, 


instance in paying the expenses of and incidental to any search and 
seizure which resulted in such forfeiture (hk). 

Where fines imposed by a court of summary jurisdiction for 
offences under the Licensing (Consolidation) Act, 1910 (i), or the 
Licensing Acts, 1828—1906, are not carried to the pension fund 
of the police area in which the offence is committed (i), the court 
imposing the fine may direct any part, not exceeding a moicty, of 
the fine to be paid to that pension fund (A). 

Fines and forfeitures are not, for the purpose of any Act 
respecting the application of such penalties, or the costs, charges, 
and expenses attending proceedings for recovery of such penalties 
or of forfeitures, deemed to be penalties under any Act relative 
to excise (/). 

443. If any person feels aggrieved by any order or conviction 
made by a court of summary jurisdiction, he may appeal therefrom 
to quarter sessions (v1). 

Detailed provision 1s made for an appeal to quarter sessions 
against a second or third conviction for offences under the Refresh- 
ment Houses Act, 1860 (7). 


444. For all the purposes of the Licensing (Consolidation) Act, 
1910 (v), any plier, quay, jelly, mole or work extending from any place 
within the jurisdiction of any licensing justices or court of summary 
jurisdiction into or over any part of the sea, or any part of a river 
within the ebb and flow of the tide, is deemed to be within the 
jurisdiction of such justices and court (p). 

For the purpose of jurisdiction in any proceeding under that Act, 
any water or river which runs between or forms the boundary of 
two or more licensing districts, or of the jurisdiction of two or more 
courts of summary jurisdiction, 1s deemed to be wholly within each 
of those licensing districts and the jurisdiction of each of those 
2ourts (77). 

445. Where tho holder of a justices’ licence is convicted of any 
offence against the Licensing (Consolidation) Act, 1910 (0), the court 
may not, except in the case of a first offence, impose a penalty 
less than a fine of 20s., or in cases where any other Act makes 


provision for a minimum penalty, less than the minimum penalty 
so provided (q). 

(4) Licensing (Consolidation) Act, 1910 (7 Edw. 7 & 1 Geo. 5, c 24), 8. 1085, 

$) 10 Iedw. 7 & Geo. 5, c. 24. 
J) Police Act, 1890 (53 & 54 Vict. c. 45), 8. 16. 
k) Licensing (Consulidution) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 6, 24), 6. 104. 

(4) J bid., 8. 10:3 (2). 

(m) Ibid., ss. 99 (2), 112 (2); as to the effect of this provision, seo pp. 78 
et aeq., ante. 

(n) 23 & 24 Vict. c. 27, 88. 34, 35, 36, which uro repeuled so far as they relate 
to the sale of intoxicating liquors or any offences connected therewith (see 
p. 133, ante). 

o) 10 Edw. 7 & 1 Geo. 5, c. 24. | : 

p) Tbid., 8. 107 (1), (2). Nothing in theso provisions limits any jurisdiction 
which licensing justices or a court of rare | eaten ie have by virtue of 
the Suinmary Juridicton Act, 1879 i & 43 Vict. c. 49), #. 46, or otherwise 
(Licensing (Consolidation) Act, 1910 (7 Edw. 7 & ! Geo. 5, 24), 6. 107 (3)). As 
to courts of summary julixdiction, see title MAGISTRATES, 

(y) Licensing (Consolidation) Act, 1910 (10 Edw. 7 &@ 1 Geo, 5, c. 24) 
a. 100; and see Osborn y. Wood Brothers (1896), 78 L. T. 60. 
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The justices before whom any person is convicted of any 
offence against the Refreshment Houses Act, 1860 (r), may mitigate, 
if they see cause, any penalty incurred for such offence, provided 
that where any conviction takes place on any information exhibited 
under the laws of excise such penalty must not be mitigated to any 
sum less than one-fourth part thereof (s). 


446. A conviction under the Licensing (Consolidation) Act, 
1910 (t), is not, after five years from the date of the conviction, 
receivable in evidence against any person for the purpose of 
subjecting him to an increased fine or to any forfeiture (wu). 

No conviction or order made in pursuance of that Act, originally 
or on appeal, relative to any offence, penalty, fine, forfeiture or 
summary order, can be quashed for want of form, or if made by 
& court of summary jurisdiction, be removed by certiorari or other- 
wise, either at the instance of the Crown or of a private party, into 
any superior court (v). 

Costs may be given for or against the Crown upon an informa- 
tion (2). 

Sun-Sect. 2.—Under Sale of Beer Act, 1795. 


447. If it is proved to the satisfaction of the justices before 
whom any person is convicted of any offence against the Sale of 
Beer Act, 1795 (x), that such person has not before been convicted of 
any offence against that Act, such justices may mitigate and lessen 
the penalty thereby imposed in case of such first offence but not 
otherwise, 80 that the penalty so mitigated and lessened shall not 
be less than £10 (y). 

All penalties within the Sale of Beer Act, 1795 (x), must be sued for 
and determined within six months after the offences are committed (z). 


Son-Sectr. 3.—Under Spirits Act, 1880. 


448. Where any spirits or goods are forfeited under the Spirits 
Act, 1880 (a), they may be seized by an officer of inland revenue or 
an officer of customs and excise (i). 

Where any spirits or materials for making spirits are forfeited 
under that Act(a), all casks or other utensils containing the same 
are also forfeited. 

Where any spirits are forfeited by an excise trader, the Commis- 
sioners may take from his stock, instead of the spirits forfeited, the 
same quantity of any other spirits (c). 

(7 23 & 24 Vict. ©. 27. 
a) 1 bid., 8, 33, which is repealed so far as it relates to the sale of intoxicating 
liquors or any offences connected therewith, 

t) 10 Edw. 7 & 1 Geo. 5, 0. 24. 

u) Tbed., 8. 101. 

v) Tbad., a, 102, 

w) Thomas y. l’vitehard, [1903] 1K. B. 209. 

a 35 Geo. 3, « 113. 





| oe 8. 14; compare Summary Jurisdiction Act, 1879 (42 & 43 Vict. 
@ 49), 8. 4. 
s) Sale of Beer Act, 1795 (35 Geo. 3, ¢. 113), a 16, 
a) 45 & 44 Vict. o. 24. 
R fbid., sa, 3, 154; and see note (a), p. 17, ante, and note (r), p. 133, ante. 
c) Spirits Act, 1880 (48 & 44 Vict. c. 24), 8, 164.“ Excise trader” means any 
person carrying on a business subject to any of the regulatiuns of the Spirita 


Part XVIL—Orrencers, 


449. On the commission of any offence against the Spirits Act, 
1880 (d), the offender who, before any information is lodged against 
him in respect of the offence, first discovers and informs against 
any other offender, must, on the conviction of the persqn against 
whom the information is given, be discharged and acquitted from 
all penalties or disqualification to which at the time of giving the 
information he may be liable by reason of the offence committed 
by him (e). 


450. Any fine for any offence against the Spirits Act, 1880 (), may 
be sued for and recovered, and any goods, chattels, or commodities 
forfeited under that Act may be returned for condemnation and 
condemned in the manner provided by law for the recovery of fines 
and penalties and the condemnation of goods forfeited under any 
Act or Acts for the time being in force relating to the revenue of 
excise or customs (/). 


451. The several entries, notices, declarations, books, accounts, and 
returns under the Spirits Act, 1880 (:/), must be in the prescribed 
form. But in any proceeding against an excise trader for an offence 
against that Act any notice given or declaration made by him or 
on his behalf is valid as against him, notwithstanding any imper- 
fection or defect in the form thereof, or in the giving, making, 
or service thereof (9). 

Where any enactment or document refers to any Act or enact- 
ment repealed by the Spirits Act, 1880(d), it is to be construed 
as referring to that Act, or to the corresponding enuctment of 
that Act (i). 


Part XVII.—-Habitual Drunkards and 
Inebriate Homes. 


Sect. 1.—Ietrvats. 
Sus-Secr. 1.—Z'he letreat. 


452. The local authority may, subject to any conditions which 
it deems fit, grant to any applicant, or to two or more persons 
jointly, a licence for any period not exceeding two years (i) to keep 
a retreat; and may, from time to time, revoke or renew such 
licence. The application and licence must be in the prescribed 


Act, 1880 (43 & 44 Vict. c. 24), and includes a maltster who makes mult duty 
free for distillation and any proprietor or occupier of an excise warehouse (ibid, 
s. 3). As to the Commissioners, see note (u), p. 17, ante, and note (r), p. 183, 
ante. 

(d) 43 & 44 Vict. c. 24, 

e) Ibid., 8. 158 (1). 

SJ) Toid., s. 156. 

g) Ibid., s. 157. 

h) Ibid., 8. 161. 

$) Inebriates Act, 1898 (61 & 62 Vict. c. 60), 8.15. As to the local authority, 
see note (&), p. 160, post. No licence may be given to any person who is licensed 
to keep a house for the reception of lunatics (Habitual Drunkards Act, 1879 
(42 & 43 Vict. c. 19), 6. 7). As to lunatics, see titl Lunarics anp PERSONS 
or Unsounpd Minp. 
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form (j) or to the like effect. One at least of the licensees must 
reside in the retreat and be responsible for its management. A 
duly qualified medical man must be employed a8 medical attendant 
of such retreat, provided that when the name of the licensee 
is on tho medical register he may himself act as such medical 
attendant (/). 

Subject to the approval of the local authority granting the licence 
a licensee may from time to time appoint a deputy to act for him 
during his temporary alsence, and such deputy during the absence 
of the licensee has and exercises all powers, and is subject to all 
the duties, disabilities, prohibitions, and penalties imposed upon 
the licensee (/). Lut the deputy may not act for the licensee for 
more than six weeks in any one year (1). 


453. If the licensee of any retreat becomes incapable from 
sickness or otherwise of keeping such retreat, or dies, or becomes 
bankrupt, or has his affairs liquidated by arrangement, or becomes 
mentally incapable or otherwise disabled, the local authority, by 
writing under hand, indorsed on the licence, may, if it thinks fit, 
transfer the licence to another person (2). 


454. If any retreat becomes unfit for the habitation of the 
persons detained therein, or otherwise unsuitable for its purpose, 
the local authority or the inspector of retreats (v9) must, by order 
signed by the clerk of the local authority or by the inspector as the 
ease may be, order their discharge from such retreat on a day to 
be mentioned in the order (p). 

The licensee must in such case, with all practicable speed, send 
by post a copy of such order to the person by whom the last pay- 
ment for each person s0 to be removed from the retreat was made, 
or one at least of the persons who signed the statutory declaration 


that the applicant for admission to the retreat was an habitual 
drunkard ()). 








en eee 





A mh ot 





(7) Forms prescribed by Sceretury of State under Inebriates Act, 1898 (61 & 62 
Vict. c. GO), a. 20 (2), in substitution for Forms Nous. 1 and 2 in the Habitual 
Drunkards Act, 1870 (42 & 483 Vict. ¢. 19), Sched. II. For forms of application, 
liconce, renewal and revucation, see Encyclopredia of Forms and Precedents 
Vol. VI., pp. 411 et aeq. 

(A) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8.6. The “local 
authority’ and the clerk of the local authority are, in a borough, the 
borough council and the town clerk, and elsewhere, the county council ‘and the 
clerk of the county council respectively, and a county council may delegate any 
of its powers a8 such local authority to a committee (Inebriates Act. 1898 
(61 & 62 Vict. c. 60), 8. 18). A ‘retreat’ means a house licensed by the 
livensing authority named in the Habitual Drunkards Act, 1879, for the recen- 
tion, control, care, and curative treatment of habitual drunkards (Habitual 
Drunkarda Act, 1879 (42 & 43 Vict. c. 19), s. 3). 

() Under the provisions of the Habitual Drunkards Act, 1879 (42 & 43 Vict. 


19). 

(m) Inebriates Act, 1888 (51 & 52 Vict. c. 19), s. 8. 

(n) Habitual Drunkards Act. 1879 (42 & 43 Vict. c. 19), 8. 8. 

(" Appointed under 8. 13 (d¢u.). 

p) Ibtd.,s.9. Thedeclaration is made under sdid., 8. 10. For the definition 
of, and as to the offence of being, an habitual drunkard, see title CrimmnaL 
Law anD Procepure, Vol. IX., p. 417. For form of agreement to pay for 


ais to retreat, see Encyclopedia of Forms and Precedents, Vul. V1., 
p. 527. 


Part XVII.—Hanitvat Drunkanps AND INEBRIATE HoMmEs. 


455. Any habitual drunkard desirous of being admitted into 
a retreat may apply in writing in the prescribed form to the 
licensee (q), stating the time during which the applicant undertakes 
fo remain in such retreat. Such application must be accompanied 
by the statutory declaration of two persons to the effect that the 
applicant is an habitual drunkard (r). 

The signature of the applicant to the application must be attested 
by a justice of the peace(s), who must not attest the signature unless 
he has satisfied himself that the applicant is an habitual drunkard 
within the statutory meaning (t), and has explained to him the effect 
of his application and of his reception in the retreat, and the justice 
must state in writing, and as a part of such attestation, that the 
applicant understood the effect of the application and reception. 

An habitual drunkard, after his admission and reception into 
such retreat, unless discharged or authorised by licence (1) is not 
entitled to leave the retreat till the expiration of the term 
mentioned in his application, and he may be detained therein till 
the expiration of such term; but such term must not exceed the 
period of two years (a). 

Any person so admitted into any retreat may, however, at any 
time thereafter, be discharged by the order of a justice, upon the 
request in writing of the licenseo of the retreat, if if appears to 
such justice to be reasonable and proper (d). 


456. A person who is or has at any time been detained in a 
retreat may have his term of detention extended, or be re-admitted, 


(q) Forms prescribed by the Secretary of Stute under the Inebriates Act, 1898 
(61 & G2 Vict. c. 60), 5. 20 (2), in substitution for Form No. 3 in the Habitual 
Drunkards Act, 1879 (42 & 43 Vict. c. 19), Sched, IL For forms of application 
and the accompanying declaration, see neyclopmdia of lorins and Precedents, 
Vol. VI., pp. 416, 517. 

(r) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8. 10. For the 
detinition of an habitual drunkard, see title CriminaL LAW AND PROCEDURE, 
Vol. IX., p. 417, note (7). It includes a man of whorr the evidence is that he 
is constantly drinking, very rarely sober, and that he assaulted his wife and 
threatened other people (Iubson vy. Molson (1904), G8 J. P. 416). A man does 
not cease to be an habitual drunkard merely because he is, when sober, in the 
intervals between bouts of drinking, capable of managing his own affairs 
(Eaton v. Best, (1909) 1 K. B. 632). 

(s) Inebriates Act, 1898 (61 & 62 Vict. c. 60), 8. 16. “Justice” means a 
justice or justices of the peace, metropolitan police magistrate, stipendiary or other 
mapistrate by whatever name called, having jurisdiction under the Summary 
Jurisdiction Acts in the place where the matter requiring the cognisance of a 
justice arises (Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 6.3). But 
so much of this provision and of the Habitual Drunkards Act, 1879 (42 & 43 
Vict. c. 19), s. 10, as provides that the signature of an habitual drunkard apply- 
ing to be admitted to a retreat shall be attested by two justices of the peace 
having jurisdiction under the Summary Jurisdiction Acts in the place where the 
matter requiring the cognisance of a justice amses, is repealed, and such 
attestation may be thatof any justice of the pence (Inebriates Act, 1888 (51 & 52 
Vict. c. 19), a8. 2,4; Inebriates Act, 1898 (61 & 62 Vict. c. 60), a. 16). 

(t) See note ( p), p. 160, ante. 

u) See p. 164, post. 

( Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8.10; Inebriates 
Act, 1898 (61 & 62 Vict. c. 60), 6. 16. 

(4) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8,12. Fora fourm of 
request for dischurye and discharge, see Encyclopedia uf Portus and Precedents, 
Vol. VL, pp. 519, 620. 
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in like manner as an habitual drunkard may be admitted (c), except 
that the statutory declaration is not necessary, and that the attest- 
ing justice is not required to satisfy himself that the applicant is 
an habitual drunkard (d). 


457. The Secretary of State may make regulations with respect 
to the procedure on application for adinission or re-admission 
into a retreat, or for the extension of the term of detention of a 
patient, the medical or, other curative treatinent of patients in 
retreats, including the enforcement of such work as may be neces- 
sary for their health, the inspection of retreats, and any other 
matter necessary or proper for carrying into effect the statutory 
provisions with respect to retreats (¢). 


458. Every licensee of a retreat must, within two clear days 
after the reception of any person received therein (/), send a copy 
of the application under which such person is so received, to the 
clerk of the local authority and to the Secretary of State (y). 


459. The council of any county or borough may contribute 
such sums and on such conditions as it thinks fit towards the 
establishment or maintenance of a retreat, and two or more 
councils may combine for any such purpose (/). 


460. Every licence to keep ao retreat is subject to duty, and 
must be impressed with a stamp of £5, and 10s. for every patient 
above ten whom it is intended to admit into the retreat, and every 
renewal of a licence must be impressed with a stamp of the same 
amount. These sums are deemed to be stuinp dutics, and are under 
the management of the Commissioners of Inland Revenue (i); 
and all enactments for the time being in force relating to stamp 
duties and to dies, plates, and other implements provided for the 
purpose of stamp duties, Inclading all enactments relating to 
foryery and frauds relating to stamp duties, apply accordinyly (i). 
All expense incurred by the loeal authority in connection with any 
application for the grant, renewal, or transfer of such licence 
must be borne by the applicant, together with the stamp and 


8 nF ee Neth ee eee kk = event i ae oe ee een ate mee es ee ee, 


(c) That is, under the Habitual Drunkards Act, 1879 (42 & 43 Viet. ce. 19), 
a. 10, ay umended by the Inebriates Act, ISSS (51 & 42 Vict. c. 19), 8. 4, and 
by the Inebriates Act, 1808 (61 & 62 Vict. c. 60), 5, 16. 

(2) Inebriates Act, 1598 (61 & 62 Vict. c. 60), 8. 17. Fur forms of request 
fur retontion and re-admission, see Encyclopedia of Forms and Precedents, 
Vol. VIL, pe. O17, 518. 

(e) Jiid., 8. 20(1). A regulation so made does not come into effect until it 
haa Jain four weeks on the table of oach House of Purliainent while that House 
is sitting (Inebriates Act, 1808 (61 & 62 Vict. c. 60), 8. 21 (1)). The making of 
any such regulations and the date at which they come into effect must be 
notified in the London Gazette (ilid., 8,21 (2) ). As to the powers of a Secretary 
of Stato, sco, further, pp. 163 e¢ seq., post ; see also title CONSTITUTIONAL LAW, 
Vol. VIL, pp. 82 ef seq. 
=, f ) Be is reveived therein under the Habitual Drunkards Act, 1879 (42 & 43 

act. c. 19), 

(y) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8. 31. 

(4) Inebriates Act, 1898 (61 & 62 Vict. c. 60), 8. 14; and as to similar 
provisions with regard to the maintenance of asylums, compare title Lunatics 
aay orig or Unsouxp Minp. For form of agreemeut, compare note (r), 

. 162, post, 

. (8) Soo title Revenus. 
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fee for the licence; and all fees for licences and for searches (k), 
if any, must be paid to the clerk of the local authority (/). 

The Secretary of State may, subject as therein mentioned, 
prescribe the fees to be paid in carrying out the provisions of the 
Habitual Drunkards Act, 1879 (m). 

The time during which a person 1s detained in a retreat is for all 
purposes excluded from the computation of time of residence after 
which a pauper cannot be removed from a parish (n). 

Persons who hold thoir estates, other than ecclesiastical bencfices, 
subject to any condition of residence do not incur any forfeiture 
through being detained in any retreat (). 


SuB-SECT. 2. --Jnspection of Retreata. 


461. The Secretary of State may from time to time appoint an 
inspector of retreats, who holds office during his pleasure, and may 
also, if if appears to him and to the Treasury necessary (p), from 
time to time appoint a fit person as “assistant inspector of 
retreats,” to hold office during his pleasure, and every person so 
appointed has such of the powers and duties of the inspector of 
retreats as the Secretary of State may from time to time preseribe. 

The Secretary of State may, with the consent of the Treasury, 
assign to the inspector and assistant inspector of retreats proper 
salaries or remuneration and allowances, which, with the expenses 
of the inspectors and assistant inspectors (q) to such amount as is 
allowed by the Treasury, are paid out of moneys provided by 
Parliament in that behalf (7). 

Every retreat must from time to time, and at loast twice in 
each year, be inspected by the inspector or assistant inspector of 
retreats. ‘I'he Secretary of State may at any time, on the recom- 
mendation of the inspector or assistant inspector of retreats, or in 
his own discretion, order the discharge of any person detained in 
any retreat (8). 

A judge of the High Court of Justice, on an application ex parte 
at chambers, or a county court judge within whose district the 
retreat is situated, may at any time, by order under his hand, 
authorise and direct any persons to visit and examine a person 


detained in a retreat, and to inquire into and report on any matters 


(k) That is, searches under the Hubitual Drunkards Act, 1879 (42 & 48 Vict. 


c. 19). 

{iy Hebitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8. 14. The 
expression “patient” in the Inebriates Act, 189% (61 & 62 Vict. c. 60), unless 
the context otherwise requires, means a person who has been admitted into a 
retreat, and whose term vf detention has not expired or been concluded by his 
discharge (Inebriates Act, 1598 (61 & 62 Vict. c. 60), s. 27). 

(m) 42 & 43 Vict. c. 19, 8. 34. 

(n) Iid., 8.32; see Poor Removal Act, 1846 (9 & 10 Vict. c. 66), 8.1; and 
title Poor Law. 

o) Habitual Drunkards Act, 1879 (42 & 43 Vict. ¢. 19), 8. 33. 

P) That is, for the due execution of the Habitual Drunkards Act, 1879 
(42 & 43 Vict. c. 19). 

(q) In carrying out the provisions of the Habitual Drunkards Act, 1879 
(42 & 43 Vict. c. 19). 

r) Ibid., a. 13. 

e) 1bid., 8. 15.; and see further as to discharge, p. 161, ante. 
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which sucl) judge may think fit in relation tu the person so detained. 
he judge on receiving such report may, if he thinks fit, order 
the discharge of any person so detained from any such retreat (t). 


462. The inspector of retreats must, in the month of January 
in each year, present to the Secretary of State a general report 
setting forth the situation of each retreat, the names of the 
licensees, and the number of habitual drunkards who have been 
admitted and discharged or who have died during the past year, 
with such observations as he thinks fit as to the results of 
treatment and the condition of the retreats. The Secretary of 
State must lay such report, together with the rules, before 
Parliament (a). 

Sun-Sxcr. 3.—Leave of Absence. 

463. A justice of the pence, at the request of a licensee of a 
retreat, may, at any time after the admission into a retreat of an 
habitual drunkard, by licence under his hand permit such habitual 
drunkard to live with any trustworthy and respectable person 
named in the licence willing to receive and take charge of the 
habitual drunkard for a definite time for the benefit of his health. 

Such licence is not in force for more than two months, but may 
at any time before the expiration of that period be renewed for a 
further period not exceeding two months, and so from time to time 
until the habitual drunkard’s period of detention has expired (0). 


464. The time during which an habitual drunkard is absent 
from a retreat under such licence is deemed to be part of the 
time of his detention in such retreat; but not where such licence is 
forfeited () or revoked (d). 

Any such licence may be revoked at any time by the Secretary of 
State on the recommendation of the inspector or assistant inspector 
of retreats, or by a justice of the peace, by whom such licence was 
granted, by writing under his hand, and thereupon the habitual 
drunkard to whom the licence related must return to the retreat (c). 


Sus-SEctT. 4.— Offences. 


465. If a licensee of any retreat neglects or permits to be 
neglected any habitual drunkard placed in the retreat in respect of 
which he is licensed, or contravenes or wilfully fails to comply 
with the statutory provisions or fails to observe the rules made by 
the Secretary of State, he is guilty of an offence(/). 

(¢) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19),8. 18. For procedure 
in the county court, see title Counry Courts, Vol. VIII., p. 660. 

(a) Habitual Drunkurds Act, 1879 (42 & 43 Vict. c. 19), 8.16. A printed copy 
of rules purporting to be the rules of a retreat, signed by the inspector or 
aseistant ae of retreata, is evidence of such rules; the rules may from 
time to time be cancelled or altered by the Secretary of State (sbid., 8. 17). For 
form of model rules, see Encyclopedia of Forms and Precedents, Vol. VI., p. 523. 

(6) Ibid, s. 19. For form of licence, see Eucyclopwdia of Forms and Prece- 
dents, Vol. VI., p. 520. 

__(c\ As by the patient escaping (see p. 165, post) or refusing to be restrained from 
intoxicating liquors (Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), s. 21), 

(d) Ibid., «. 20; as to the caloulatiun of time in case of an escape from a 
retreat, see p. 165, post. 

(ec) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8, 22. For form of 
revocation, see Encyclopedia of Forms and Precedents, Vol. VL, p. 521. 

(f) Jdid., as. 17, 2. 
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Any person is guilty of an offence who ill-treats, or, being an 
officer, servant, or other persun employed in or about a retreat, 
wilfully negleets, any habitual drunkard detained in a retreat, or 
induces or knowingly assists an habitual drunkard detained in a 
retreat to escape therofrom, or, without the authority of the licensce 
or the medical officer of the retreat (proof whereof Les on him), 
brings into any retreat, or, without the anthority of the medical 
officer of the retreat, except in the case of urgent necessity, gives 
or supplies to any person detained therein any intoxicating liquor, 
or sedutive narcotic, or stimulant drug or preparation (9). 


466. An habitual drunkard, who, whilo detained in a retreat, 
wilfully neglects or refuses to conform to the rules thereof, is 
deemed to be guilty of an offence and is lable upon suminary 
conviction to a penalty not exceeding £5, or, at the discretion of 
the court, to be imprisoned for any period not exceeding seven 
days, and at the expiration of lis imprisonment (if any) for such 
offence he must be brought back to such retreat to be detained there 
for curative treatment until the expiration of his prescribed period 
of detention in the retreat, and in reckoning such period the time 
during which such person was in prison must be exeluded from 
computation (hi). 


467. If an habitual drunkard escapes from o retreat, or from 
the person in whose charge he has been placed under licence as 
before mentioned (t), any justice or magistrate having jurisdic. 
tion in the place or district where he is found, or in the place or 
district where the retreat from which he eseaped is situate, may, 
upon the sworn Information of the licensee of kuch retreat, issue a 
warrant for the apprehension of such habitual drunkard at any 
time before the expiration of his prescribed period of detention ; 
and such habitual drunkard must, after apprehension, be brought 
before a justice or macistrate, and may, if such justice or nagistrate 
so order, be remitted to the retreat from which he s0 escaped (7). 
Such 8 warrant may be issued by any justice having jurisdiction 
in the place where the escaped person resides (k). If the patient 
was absent froin the retreat on licence (1) the licence 1s ipso facto 
forfeited by the escape (m2). 

If a patient escapes from a retreat, the time between his escape 
and his return to the retreat is not treated as part of his term of 
detention in the retreat (1). 


468. In case of the death of any person detained in any retreat 
a statement of the cause of the death, with the name of any person 


(y) Habitual Dbrunkards Act, 1879 (42 & 43 Vict. c. 19), 8. 24. 

kh) Lbid., 8. 20. 

t) See p. 164, ante. 

j) Habitual Drunkarda Act, 1879 (42 & 43 Vict. c. 19), s. 26. 

k) Inebriuates Act, 1898 (61 & 62 Vict. c. 60), s. 18 (2); see also Habitual 
Drunkards Act, 1879 (42 & 43 Vict. o. 19), 8. 21. 

(1) Soe p. 164, ante. 

(mn) Habitual Drunkards Act, 1879 (42 & 43 Vict. ¢. 19), 8. 21; seo nute (c), 
p. 164, ante. 

(n) Inebriates Act, 1898 (61 & 62 Vict. c. 60), a, 18 (1). 
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present at the death, must be drawn up and signed by the prin. 
cipal medical attendant of such retreat, and copies thereof, duly 
certified in writing by the licensee, must be by him transmitted 
to the coroner and to the registrar of deaths for the district, 
to the clerk of the local authority, and to the person by whom thio 
last payment was made for the deceased, or to one at least of the 
persons who signed the statutory declaration that the applicant was 
an habitual drunkard (0). 

Failure on the part of the medical attendant and licensee of a 
retreat to comply with this provision 1s an offence (0). 

469. In case of the death of a patient absent from a retreat 
under licence, a statement of the cause of the death, with the name 
of any person present at the death, must be drawn up and signed 
by a duly qualified medical practitioner, and copies thereof, duly 
certified in writing by the person in whose charge the patient had 
been placed, must be transmitted to the same persons and authoritics 
6s is the case of a death in a retreat (7). 

If the person in charge of the patient fails to comply with the 
requirements of this section, he is guilty of an offence (q). 

470. Any person, not being an habitual drunkard detained in a 
retreat, who is guilty of an offenco against the Habitual Drunkards 
Act, 1879 (r), to which no other penalty is affixed, is liable on 
Bumimary conviction to a penalty not exceeding £20, or, at the 
discretion of the court, to be imprisoned for any term not exceeding 
three months with or without hard labour (s). 


Sun-Secr. 5.—Leyal L’roceedinys. 


471. The Summary Jurisdiction Acts (t) apply to all offences in 
respect of which jurisdiction 18 given to any court of summary juris- 
diction by the Habitual Drunkards Act. 1879 (7), or which are directed 
to be prosecuted, enforced, or made before a court of summary juris- 
diction, or in & BUMIMary manner, or upon summary conviction (1). 

(0) Habitual Drunknrds Act, 1879 (42 & 43 Vict. c. 19), 8. 27; sce also title 
Coroners, Vol, VILI., p. 245. lor form of statement, see Lincyclopsedia of Forms 
and Precedents, Vol. VI., p. 521. As to the general duties of a registrar of 
deaths, see title REGISTRATION OF BinTHS, MARRIAGES, AND DEATUS. 

(p) Inebriates Act, 1898 (61 & 62 Vict. c. 60), 8. 19(1); see the text, supra. For 
form of statement, see Encyclopadia of Forms and l’recedents, Vol. VI., p. 522. 

(y) Inebriates Act, 1898 (61 & 62 Vict. c. 60), 8. 19 (2). That is, an offence 
eguinst the Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19). 

(r) 42 & 43 Viet. c. 19. 
‘ I bid., 8. 28. 





t) See note (r), p. 87, ante, and title MAGISTRATES. 

u) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8.29. The expression 
“court of summary jurisdiction’ means as regards Miugland any justice or 
justices of the pene to whom jurisdiction is given by the Summary Jurisdic- 
tion Acts (see title MaGIsTRATES); provided that the court when hearing and 
determining an information or complaint under the Habitual Drurkards 
Act, 1879 (42 & 43 Vict. c. 19), shall be constituted either of two or more 
oe of the peace in petty sessions, sitting at some place appvinted for 

olding petty sessions, or of some magistrate or officer sitting alone or with 
others at some court or other place appointed for the administration of justice, 
and for the time being empowered by law to do alone any act authorised to be 
done by more than one justice (tbid.,s. 3). As to the effect of an order under 
the Inebriates Act, 1878 (61 & 62 Vict. c. 60), on an old age pension, see title 
CriminaL Law ayp Procepure, Vol. LX., p. 454. 
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472. If any person thinks himself aggrieved by any conviction 
or order of a court of summary jurisdiction he may appeal. 

The appeal must be made to the next court of quarter sossions 
for the county, borough, or place in which the cause of app:al has 
arisen, held not less than fifteen days and (unless adjourned by 
the court) not more than four months after the conviction or 
order appealed from (¢). 


473. Any action against any person for anything dono in 
pursuance or execution or intended execution of the Habitual 
Drunkards Act, 1879 (ir), must be commenced within two years 
after the thing done, and not otherwise. 

Notice in writin of overy such action and of the cause thereof 
must be given to the intended defendant one month at least before 
the commencement of tho action (w). 


Sect. 2.—Supply of Liquor to Wabitual Drunkarda, 


474. Where, upon the conviction of an offender, the court is 
satisfied that an order of detention in an incbriate reformatory (7) 
could be made, then, whether an order of detention is made or not 
the court must order that notice of the conviction, with such par- 
ticulars as may be preseiibed by a Secretary of State, bo sent to the 
police authority (within the meaning of the Police Act, 1890 (y) ) 
for the area in which the court is situate (a). 

But a magistrate can only make such an order if the defondant 
consents to be dealt with summarily ()). 


475. Where a court in pursuance of the above provision 
orders notice of aconviction to be sent to the police authority, the 


court must inform the convicted person thut the notice is to be so 4 


sent; and if the convicled person within thrcee years after the date 
of the conviction purchases or obtains, or attempts to purchase 
or obtain, any intoxicating liquor at any premises licensed for the 
sale of intoxicating liquor by retail, or at the premises of any 
club registered in pursuance of the provisions of Part IIL of the 
Licensing Act, 1902 (¢), he is liable, on summary conviction, to a fine 
not exceeding, for the first offence, 20s., and for any subsequent 
offence, 40s.; and if the holder of any licenco authorising the sale 
of intoxicating liquor by retail, whether for consumption on or off 
the premises, or any person selling, supplying, or distributing 
intoxicating liquor, or authorising such sale, supply, or distribution 


v) Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), 8. 30. 

tr) 42.& 45 Viet. c. 19, 8.1. As to the protection of public officers gene- 
rally, see tithe PusLic AUTHOKITIES AND PUILIC OFFICERS. 

(7) Under the Inebriates Act, 1898 (G1 & 62 Vict. c. GO), 88,1, 2. See title 
CuimINAL LAw AND Procepcnreg, Vol. IX., pp. 417, 418, 554. 

y) 53 & 54 Vict. c. 45. See title PoLice. 

a) Licensing Act, 1902 (2 Edw. 7, c. 28), 8. 6 (1). 

b) Inebrintes Act, 1898 (61 & 62 Vict. c. 60), 8.2; Commessioner of Police v. 
Demoran, [1903] 1K. 1. 895. For procedure before courts of summary juris- 
diction, see title MAGISTRATES, 

(c) 2 Edw. 7, ¢. 29. 
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on the premises of a club so registered, within that period 
knowingly sells, supplies, or distributes, or allows any person 
to sell, supply, or distribute intoxicating liquor to, or for the 
consumption of, any such person, he is liable on summary convic- 
tion for the first offence to a fine not exceeding £10, and for any 
subsequent offence in respect of the same person to a fine not 
excceding £20 (d). 

Regulations are made by the police authority for the purpose of 
securing the giving of information to licensed persons and srecre- 
taries of such registered clubs of orders made under the provision 
before referred to, and for assisting in the identification of the 
convicted persons (c). 


Sect. 8.—Inebriate Reformatorics. 


476. The Secretary of State may establish inebriate reforma- 
tories (called State inecbriate reformatories), and for that purpose 
may, with the approval of the Treasury, acquire any land, or erect 
or acquire any building, or appropriate the whole or any part of 
any building vested in him or under his control, and any expenses 
so incurred are paid out of moneys provided by Parliament (/). 

The Secretary of State may make regulations for the rule and 
management of any State inebriate reformatory, and for the classifi- 
cation, treatment, employment, and control of persons sent to it in 
pursuance of the Inebriates Act, 1898 (q), and for thoir absence 
under licence; and, subject to any adaptations, alterations, and excep- 
tions made by such regulations, the Prison Acts, 1865—1898 (i) 
(including the penal provisions thereof), apply in the case of every 
such reformatory as if it were a prison. But no regulation must 
authorise the infliction of corporal punishment in any State 
inebriate reformatory (2). 


477. The Secretary of State, on the application of the council 
of any county or borough or of any persons desirous of establishing 
an inebriate reformatory, may, if satisfied as to the fitness of the 
reformatory and of the persons proposing to maintain it, certify it 
as an inebriate reformatory, and thereupon, while the certificate is 
in force, the reformatory is a certified inebriate reformatory (k). 


478. The Secretary of State may make regulations prescribing 
the conditions on which such certificates are to be granted and 
held, and the circumstances in which they may be withdrawn or 


ey eee ep meme epee re eee ee ee mm me nets ee renee en re Ce ee 


(2) Taicensing Act, 1902 (2 Edw. 7, c. 28), &. 6 (2); see also title CLubs, 
Vol. 1V., p. 433. 
e) Lbid., 8. 6 (3). As to the clubs and orders referred to, sce p. 167, ante. 
J) Inebriates Act, [8v8 (61 & 62 Vict. c. 60), 8. 3. 
y) 61 & 62 Vict. . 60. 
h) Prison Act, 1885 ae & 29 Vict. c. 126); Prison Act, 1877 (40 & 41 Vict. 
6.21); Prison (Officors Superannuation) Act, 1878 (41 & 42 Vict. c. 63); Prison 
Act, 1884 (47 & 48 Vict. c. 61); Prison (Officers’ Superannuation) Act, 1886 
(49 & 50 Vict. c. 9); Prison (Officers’ Superannuation) Act, 1893 (56 & 57 Vict. 
6 26); Prison Act, 1898 (61 & 62 Viet. c. 41); and see tithe Prisons. 
(*) Inebriates Act, 180s (61 & 62 Vict. c. 60), 8. 4. 
< (k) /bid., 9. 5(1). Within the meaning of the Inebriates Act, 189s (61 & 62 
ict. c. GO), 
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resigned (1), the establishment, management, maintenance, and Sect. 8, 
inspection of certified incbriate reformatories, the classification, Inebriate 
treatment, employment, and control of the inmates of certified Reforma- 
inebriate reformatories, and the application of their carnings, the — tories. 
transfer of such inmates from one certilicd inebriate refurmatory a 
to another, their absonco under licence, and their dischargo, and 
the transfer of inmates from a State inchriate reformatory to 
a certifiod inebriate reformatory, or in special cases from a certified 
inebriate reformatory to a State inebriate reformatory; and may 
thereby impose a fine not exceeding £20, or imprisonment for a 
term not exceeding three months with or without hard labour, for 
the breach of any such reeulations (a). 

In reckoning the period of detention of any porson detained in a Computation 
certified incbriate reformatory the tine during which he is go ae 


imprisoned is not computed (7). 

Where by any such regulations a breach of the regulations 
is made punishable by fine or imprisonment, the breach is an 
offence which may be prosecuted summarily (0). 

The Secretary of State may, with the consent of the Treasury 
as to number, appoint inspectors of certified incbriate reformatories 
and assign them such remuneration out of money provided by 
Parliament as the ‘Treasury may determine (p). 

479. The Treasury may contribute out of money provided by 
Parliainent such sums, on such conditions as the Secretary of 
State recommends, towards the expenses of the detention of persons 
in certified incbriate reformatories (q). 

The council of any county or borough may contribute such 
sums, and on such conditions, as 16 thinks fit, towards, or may 
itself undertake, the establishment or mamtenance of a reformatory 
certified or intended to be certified, and may defrny the whole 
or any part of the expenses of detention of any person in any 
certified inebriate reformatory, and two cr more councils may 
combine for any such purpose (r). 

The council of @ borough may borrow for any such purpose in 
like manner ag if it were a purpose for which it 18 authorised by 
the Municipal Corporations Act, 1882 (s), 8. 106, to borrow (1). 

The expenses of conveying a person to a certified inebriate 
reformatory must be defrayed by the police authority by whom or 
at whose instance he is conveyed, and are deemed pot of the 
current expenses of that police authority (u). 


480. Every officer of a certified inebriate reformatory authorised 
in writing by the managers of the reformatory to take charge of 





(1) Inebriates Act, 1598 (61 & G2 Vict. c. 60), 8. 5 (2). 
‘m) I led., 8. 6. 

n) 1lad. 

o) Inebriates Act, 1899 (62 & 63 Vict. c. $5), 6. 2. 
'p) Inebriates Act, 1898 (61 & 62 Vict. c. GU), s. 7. 


(r) [bid., 8. 9(1) ; compare 
veyance, see Encyclopadia of 


: 45 & 46 Vict. c. 350. 
t (61 & 62 Vict. c. 60), 6. 9 (2). 


p 162, ante. For forms of agreement and con- 
forms and Precedents, Vol. VL, pp. O28. duh. 
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any person ordered to be detained for the purpose of conveying 
him to or from the reformatory, or of apprehending and bringing 
him back to the reformatory in case of his escape or refusal to 
return, has, for the purpose and while engaged in that duty, all the 
powers, protections and privileges of a constable (a). 

If any person ordered to be detained in a certified inebriate 
reformatory eseapes therefrom, or from the -charge of any person 
in whose charge he is placed under licence, beforo the expiration of 
his period of detention, he may be apprehended without warrant 
and brought back to the reformatory (0). 

In certain circumstances a county court judge has power to 
make an order for the recovery of expenses against the incbriate’s 
estate (c). 


481. The Poor Nemoval Act, 1816 (7), 8. 1, applies to a person 
detained in or absent under licence from a State inebriate reforma- 
tory, or a certified inebriate reformatory, asif he were a prisoner 
in a prison within the meaning of that enactment (c). 


Part XVIII]—Sale of Intoxicating Liquors 
on Credit. 


Seer. 1.—Spirits. 


482. No person can maintain any action, or suit for, or recover, 
either at law or in equity, any sum of money, debt, or demand 
for or on account of any spirituous liquors (except spirituous 
liquors sold to be consumed elsewhere than on the premises 
where sold and delivered at the residence of the purchaser in 
quantities not less at any one time than one reputed quart), 
unless such debt has been bond fide contracted at one time to 
the amount of 20s. or upwards. Nor can any particular article 
or item in any account or demand for distilled spirituous liquors 
(except such as have been sold and delivered as above mentioned) 
be allowed or maintained where the liquors delivered at one time, 
and mentioned in such article or item, do not amount to the full 
value of 20s. at the least, and that without fraud or covin; and 
where no part of the liquors so sold or delivered have been 
returned directly or indirectly. Any retailer of spirituous liyuors, 


a) Inobriatos Act, 1898 (61 & 62 Vict. c. 60), 8. 11 (1). 

b) Dhid, 11 (2% 

(c) Jiid., s. 12. See title Covnry Courts, Vol. VIIT., pp. 659, 660. The 
expression ‘‘expenses"’ in relation to the detention of a person im a certi- 
fied inebriate reformatorys, in the Inebriutos Act, 1898 (G1 & 62) Vict. c. GO), 
includes, unless the context otherwise requires, the expenses of hs custody 
and maintenance, whether in the reformatory or when absent therefrom under 
licence, and any other expenses directed by that Act, or by any order made 
thereunder, to be defrayod by the managers, and also any expenses incurred by 
the managers in assisting him to return to his home or place of settlement on 
the expiration of his term of detention (tbid., «. 27). 

(i 9 & 10 Viet. ¢ GE; comprre p. 163, anfe, and seo title Toor Law, 

¢) Inebriatos Act, 198 (61 & 62 Vict. c. GU), 8. 32, 
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with or without a licence, taking or receiving any pawn or pledge 
from any person by way of security for the payment of any sum of 
money owing by such person for such liquors, forfeits the sum of 40s. 
for each pawn or pledge so taken in or received by him, to be levied 
and recovered by warrant under the hand and seal of one justice 
of the peace where the offence is committed, one moiety thereof to 
be to the use of the poor of the parish where the offence is com- 
mitted, and the other moiety to the informer or informers. The 
person to whom any such pawn or pledge belongs has the same 
remedy for recovering such pawn or the value thereof as if it had 
never been pledged ( /). 


483. If spirits are sold and delivered at onetime ton greater 
value than 20s. it is immaterial that part is one sort of spirits 
and part another sort, and that the price of each part taken 
separately is below 20s. (9). 

The prohibition against recovery of the price applies to cases 
where gpirituous liquors sre sold in small quantities for the 
purpose of resale in the purchaser's business and not for his own 
consumption (/). 

But the prohibition does not apply to spirits sold by an innkeepor 
for the consumption of a guest residing at his inn (i). 


484. If a scoro is run up for spirits, beer and food, tho value 
of the items other than the spirits can be recovered, although the 
price of the spirits cannot (i); and the price of the spirits cannot 
be recovered even if mercly incidental to othor entertainment (1). 


485. A sccurity, such as a bill of exchange, given for the price 
of spirituous liquors sold in such quantities that the prohibition 
against recovering the price applics, 18 void, and nothing can be 
rocovored in an action upon it, even though the price of the 
spirituous liquor was only a part of the consideration (m). 

But if a publican takes from a guest two securilics, both at one 
time, for his score which consists partly of a demand for spirits but 
to a less extent than the amount of either security, he can recover 
on one of the securities, though not on both (n). 

Moreover, if money has been paid on account of a debt which 
ig partly for spirituous liquors of which the price could not, 
owing to the statutory prohibition, be recovered, and the person 


(f } Sale of Spirits Act, 1750 (24 Geo, 2, ¢. 40) (commonly called the “ Tippling 
Act"), 8.12; Sule of Spirits Act, 1862 (25 & 26 Vict. c. 38), 8.1. As tu pawna 


and pledges gonerally, see tithe PAWNS AND PLEDGES, 

y) Owens vy. Porter (1830), 4 CO. & BL 367, 

h) Burnyeat v. Hutchinson (1821), 6 B. & Ald. 2015 Mughea vy. Done (1811), 1 
Q. B. 294, overruling Jackson v, Attrill oe Peake, 241 (150). 

(«) Proctor y. Nicholson (1835), 7C. & P. 67. 

") Gilpin w% Rendle (1809), 1 Selwyn, Law of Nisi Prius, 61 (13th ed., Vol. L, 
p. 795). ; 

(lt) Durnyeat v. Hutchinson, supra. 

(m) Scott y. Gillmore (1810), 3 Taunt. 226; Gaitskill v. Grenthead (1822), 1 
Dow. & Ry. (K. B.) 359. But Spencer y. Smith (1811), 3 Camp. 9, was decided 
in @ contrary sense. As to bills of exchange, see title Bir.8 oF EXCHANGE, 
Promissuxy Nores, AND NRUOTIABLE Instruments, You. [L., pp. 407 ef seg, 

(n) Crookshank v. Rose (1831), 5 U. & P. 19. 
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Sect. 1. 
Spirits, 


Cross 
accounts, 


Beer 
consumed on 
premises. 


Resale, 


InToxicatina Liquors, 


paying the money on account does not appropriate it to any portion 
of the debt, the payee is entitled to appropriate the payment to the 
price of the spirits and to sue for the other items of the debt (0). 
Where a settlement has been come to between two persons upon 
cross accounts, it is binding even on one whose debé or a part of it 
consisted of the price of spirits bought on credit, the price of which 
could not liave been recovered owing to the statute on prohibition (p). 


Sect. 2.—Beer ete. 


486. No action can be brought or is maintainable in any county 
or other court to recover any debt or sum of money alleged to be 
due in respect of the sale of any ale, porter, beer, cider, or perry 
which was consumed on the premises where sold or supplied, or in 
respect of any money or goods lent or supplied, or any security 
given for, in, or towards the obtaining of such ale, porter, beer, 


cider, or perry (q). 
Secr. 8.—For Purposes of Resale. 


487. The price of beer sold to the defendant for the purpose of 
being resold in licensed premises carried on for his benefit, but of 
which he is not the licensee, can be recovered from him, ns such a 
contract is not a fraud upon the licensing system(r); in other 
words, because the purpose is not illegal (s). 


(0) Crookshank vy. Ltcae, anpra; Philpott ve Jones (1834), 2 Ad. & El. 41; 
Dawson v. Remnant (1806), 6 Exp, 24; and seo title Contracts, Vol. VIL., 


pp. 409 ¢¢ seq. 
(p) Dawson vy. Remnant (1806), 6 Esp. 24. For the statutory prohibition 


referred to, seo pp. 170, 171, ante. 
y) County Courts Act, 1885 (61 & 52 Vict. ¢. 43), 8, 189, 
r) Brooker v. Wood (1884), 5 B. & Ad. 1052; but see Meux vy. Humphries 


(1827), Mood. & M. 182, 
(9) /lodyson v. Temple (1813), 5 Taunt. 181; but cece Dunning v. Owen, [1907] 


2K. B. 237, 
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Sce Patents aND INVENTIONS, 


INVENTORIES. 


See Brits or Sate; Execurors anp Apwinistnators; VALUERS AND 
AppRralsEeRs, 
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ISLE OF MAN. 
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JACTITATION. 


See Conriict oF Laws; Huspanp aND WIFE. 


JETSAM. 


Sce Surprpmna anp NAVIGATION, 


JEWS. 


See EcciesrasticaL Law; Hussanp anp WIFs. 


JOINDER. 


See County Courts; Practice anp Procepvurs. 
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JOINT AND SEVERAL PROMISES. 
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InstRUMENTS ; CoNTRACT ; GUARANTEE, 


JOINT STOCK COMPANIES. 


See CoMPANIES. 


JOINT TENANCY. 
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JOINTURE. 


See Husnanp anp Wire; Persona Prorerry; Reau Prorernry 
AND CraTTeLs Rea. 
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JUDGMENT CREDITOR AND JUDGMENT 
DEBTOR. 
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JUDGMENT SUMMONS. 
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Secr. 1.—Definition. 


488. The terms “judgment” and “order” in their widest sense 
may be said to include any decision given by a court on a ques- 
tion or questions at issue between the parties to a proceeding 
properly before the court (a). The terms as used in this title 








) The judgments and orders referred to in this article are judgments and 
orders of the King's Bench and Chancery Divisions of the High Court and 
orders of the Court of Appeal. For judgments and orders of the House of Lords, 
see title PARLIAMENT; for judgments (or decrees) in the Probate, Divorce, 
and Admiralty Division, see titles ADMIRALTY, Vol. I. pp. 103, 122 et seq ; 
Bxxourors axp ApministratTors, Vol. XLV., pp. 174 of seg.; HusBanp anxp 


JUDGMENTS AND ORDERS, 


ITI 


exclude decisions of a court in criminal (b) as opposed to civil Szcr.1. 
matters; and such decisions of the court in civil matters as do not Definition, 
determine the main question or questions at issue between the parties a 
for the determination of which resort has been had to the court, but 

only determine preliminary or subsidiary questions relating to pro- 

cedure, are not considered here in dotail(c). When considered 
separately, the terms overlap considerably and are incapable of 

exact definition (). An order in the nature of a judgment may be 

enforced as though it were a judgment to the same effect (¢), but this 


notwithstanding, there are distinctions between the two terms (/). 


Sect. 2.—Classification, 
Sun-Sxcr. 1.—Ja rem; In personam, 


489. A judgment may be a judgment tn rem or a judgment in 
mersoname or inter partes (1). 





Oo oe TO ee 





WIFE, Vol. XVI., pp. 543 e¢ sey. ; in bankruptcy, see titlh BANKRUPTCY AND 
INSOLVENCY, Vol. II., pp. 56 et sey., 8 e¢ sey., 241 et sey; in lunacy inatters, 
pee title LUNATICS AND PEnsoNs OF UNsoUND MIND; in county comnts 
and other courts of local jurisdiction, see title County Cornts, Vol. VII, 
pp. 533 e¢ sey.; and of tho Judicial Committee of the Privy Council, sce 
title Counts, Vol. IX., p. 48 Before tho reform of legal procedure 
effected by the Judicature Acts, 1ST3—18%4, tho “judgment.” of the 
courts of common law corresponded to the “decree” of the Court of Chancery ; 
but now the term “judyment” includes decree (sce Judicature Act, 1873 
36 & 37 Vict. c. G6), 8. 100). This, however, is only for the purposes of tho 
udicature Acts Se te Linstead, fre parte Dale, [1893] 1 Q. B. 199, CL A,, 
per Lord Ksyer, M.R., at p. 203; compare Lurrows vy. Holley (1887), 83 Ch. D. 
123, per Curry, J., at p. 124). The term “court” includes masters, district 
revistrars, and official referees, as well as judges of the court. 

(6) Yor judgments in criminal cases, see title CriminaL LAw anv Vxo- 
CEDURE, Vol. IX., p. 376. 

(c) For orders made in these matters, seo title PRAcTICE AND PROCEDURE ; 
and see also titles BANKRUPTCY AND INSOLVENCY, Vol. II., pp. 26, 50, 318; 
Companigs, Vol. V., pp. 410, 548; Country Courts, Vol. VILL, pp. 503 et aq, ; 
Husnanp AND Wire, Vol. XVI., pp. 516 e¢ eey.; Inzuncrion, Vol. XVIL, 
pp. 197 et sen. 

(2) The words have sometimes been used as though “order” wus tho genus 
of which “judgment” was a species. #.g., “To constitute an order u final 
judgment nothing more is necessary than that there should be a proper litis 
contestatio, and # final adjudication between the parties” (He Maithfull, ba parte 
Aloore (1885), 14 Q. B. D. 627, UC. A, per Lord SELBORNE, L.C., ut p. 632). 

e) RS. C., Ord. 42, r. 24. 

J) Ex parte Chinery (1881), 12 Q. B.D. 343, per Corton, LJ., at p. 345 ; 
approved in Onslow v. Inland Revenue Commissioners (1890), 25 Q. B.D. 465, 
©. A.; Le Storkton Iron Furnace Co. (1879), 10 Ch. D. 335, C. A., per JESSEL, 
M.R., at p. 349. The most important distinction has reference to the insuing 
of a bankruptcy notice; see title BaNKRUPrcY AND InsoLvENCy, Vol. II, 
P 26. The following are instances of orders which are not judgments :— 

he decision of the Ligh Court on a case stated by the Commis-ioncrs of 
Inland Revenue under the Stamp Act, 1870 (33 & 34 Vict. c. 97), 5. 19 
(Onslow vy. Inland Revenue Commissioners, supra); a consent order stuying pro- 
ceedings (Joynt v. MacCate, [1899] 1 1. R. 104); an order of a Divisional Court 
affirming an order of an alderman of the City of London upon a summons fur 
wages by a seaman under the Merchant Shipping Act, 1894 ce & 58 Vict. 
©. 60), 8. 164 (Austin Friars Steamship Co. v. Strack, [1906] 2 K. B. 499, C. A.); 
and see, further, titles BANKRUPTCY AND InsoLvENcy, Vol. IL, p. 26; Com- 
eantes, Vol. V., p. 504 ; HusBanp ANv Wire, Vol. XVL., pp. 520, 621. 

(g) For a full discussion as to judgments in rem and in personam, eee title 
EHsTOPPEL, Vol. XIII., pp. 327 ef seg., 33S ef eg. 
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Sun-Secr. 2.—Jnterlocutory ; Final. 


490. A judgment or order which determines the principal matter 
in question is termed “final” (h). An order which does not deal 


(h) Blackstone says: ‘‘ Final judgments are such as at once put an end 
to the action by declaring that the plaintiff has either entitled himself, or 
has not, to recover the remedy he sues for” (3 Bl. Com. p. 398). ‘The cases 
on tho subject are not easy to reconcile, and it has been said that the matter is 
one that ought to be determined by a new rule made by the Rule Committee 
(seo Re Croasdell and Cammell, Laird & Co, [td., (1906) 2 K. B, 669, C. A., 
per Coutins, M.R., at p. 573; Me Jerome, (1907) 2 Ch. 145, CO. A,, per 
Cozens-Hanpy, M.R., at p. 1475 Re Page, Hill v. rladgate, [1910] 1 Ch. 489, 
C.A., per Buckiey, LJ. at p. 494). Three alternative tests for ascertaining 
the finality of a Julgmont or order may be proposed: (1) Was the order made 
upon an application such that a decision in’ favour of either party would 
determine the main dispute? (2) Was it made upon an application upon 
which the main dispute could have been decided? (3) Does the order, as 
mado, determine the dispute? The weight of anthority seems to be in fayour 
of the second of theso tests. The first was adopted in Salaman vy. Warner, 
(1891) 1Q. B. 734, C. AL; Re Deeves (Herbert) & Co., [1902] 1 Ch, 29, C. A; 
and in Standard Jiacount Co. vy. La Crange (1877), 8 C. PD. 67, C. A, per 
Brett, I.d., ot p. 71, whose reasoning in this case was, however, disapproved 
in A. ye. Great Eastern Rail. Co. (1879), 27 W. R759, OC. A., by James, 
Ld., at p. 768). In Shubrook vy. Tufnell (1882), 9 Q. B. 1D. 621, C. A., the 
order in question did not decide the matter in litigation, but referred it back 
to an arbitrator. Upon the application on which it was made, however, a 
final adjudication might have been given. The order wus held to be final, 
and this was expressly approved by the court in Bozson v. Altrincham Urhan 
Council, [1903] 1K. B. 647, C. A., per Lord Hatsnury, 1..C., refusing to follow 
Saleman ve Warner, supra, In Bozson vy. Altrincham Urban Council, supra, 
however, the order did, in fact, determine the matter in litigation, and Lord 
ALVERSTONE C.J., stated the test of finality thus: ‘Docs the judgment or 
order, as made, finally dispose of the rights of the purties?’? (No. (3) above). 
It is, therefore, not perfectly clear whether the second or the third of the tests 
abovo set out is to bo preferred. Tho following definitions have been given: 
The strict aud proper meaning of “final judgment” is ‘‘a judgment obtained 
in an action by which a previously existing liability of tho defendant to the 
plaintiff is ascertained or established” (Lx parte Chinery (1884), 12 Q. B. D. 
$42, per CoTron, LJ., at p. $45). “To constitute an order a final judg- 
mont, nothing more is necessary than a proper (tis contestatio, and a final 
adjudication between the parties to it on the merits” (Re Fatthfull, kx parte 
Moore (1885), 14 Q. Bi. 1). 627, C. A., per Lord SELBorne, L.C., at p. 632). This 
proposition, subject to the omission of the words after ‘‘ parties,” was adopted 
in fe Riddell, Ex parte Strathmore (Earl) (1888), 20 Q. B. D. 512, OC. A., per 
Lord Msner, M.R.. at p. di4. His Lordship also suggested the following 
definition of a final judgment at p. 516, namely: ‘A judyment obtained in an 
action by which the question whether there was a pre-existing right of the 
plaintiff against the defendant is finally determined in favour either of the 
plaintiff or of the defendant.” An order of a Divisional Court setting aside an 
award in the form of a special case for misconduct on the part of the arbitrator 
is interlocutory, as it involves no determination of the rights of the parties 
us regards the matters in dispute in the arbitration (fe Croasdell and 
Cammell, Laird & Co. Ltd., supra). The decision of the High Court 
on a special case stated by an arbitrator, who is to make his award 
thereupon, is interlocutory, since the matter will go back to the arbitrator 
in any event (Collins v. Paddington Vestry (1880), 5 Q. B. D. 368, C. A). 
The first clause of the head-note to the report is too widely stated: see 
Shubrook v. Tufnell, supra, per JESSEL, M.R., at p. 623). An order made 
in chambers by consent, ordering that the action be diamines and the plaintiff 
pry to the defendants their taxed coste of the action, is final (Shaw v. Hertford- 
shire County Counct/, [1899] 2 Q. B. 282, C. A.); and an order dismissing an 
orizinating summons (taken out under B. 8. C., Ord 55, r. 3) is a final order 
in an action (dte Fuwsitt, Galland v. Burton (4885), 30 Uh. D. 231, C. A. ; Mareden 
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with the final rights of the parties, but either (1) is made before 
judgment, and gives no final decision on the matters in dispute, 
is merely on a matter of procedure; or (2) is made after judgment, 
and merely directs how the declarations of right already given in the 
final judgment are to be worked out, is termed “ interlocutory ” (1). 
No definition is given in the Judicature Acts and the orders and 





vy. Lancashire and Yorkshtre Rail. Co. (1851), 7 Q. B. D. 641, C. A.). A final 
order is none the less final by reason that it is subject to appexl (/untly (Mar. 
chioness) v. Gaskell, [1905] 2 Ch. 656, C. A., per Stmntina, L.3., at p. 667); 
and a judgment may be final thongh it directs inquiries (/te Meeres (/erhert) cf: 
(., [1902] 1 Ch. 29, C. A.), or deuls with costs only (Marsden y. Lancashire and 
Yori:shire Rail. Co. (1881), 7 Q. B. D. 641, 0. Avs Whe City of Mauchester (1880), 
5 P. D, 221, C. A.; Forbes-Smith v. Forbes. Smith, [1901] P. 268, C. A.); or 1s 
made on an interlocutory application (1.-(. v. Great Eastern Rail. Co. (1879), 
27 W. R.759.C. A.) An order made on an application for summary judement 
under RK. 8. C., Ord. 14, refusing unconditional leave to defend, is not to be 
deemed an interlocutory order for the purposes of appeal (Judicature (Procedure) 
Act, 1894 (57 & 58 Vict. c. 16), 8 1 (2)). Other instances of orders held to be 
final for the purposes of appeal are orders in tho ordinary form of a foreclosure 
judement made under R. 8. C., Ord. 15 (Smith vy. Davirs (1886), 8L Ch. 1). 498, 
C. A.); order on summons itn an administration action to adjust loss arising 
from a breach of trust (Chillingworth vy. Chanlers, [1895] W. IN. 136); order on 
originating summons for solicitor to pay money to his client in’ pursuance 
of un undertaking (Me Marchant, [1908] 1K. B. 998, GC. A.). 

(i) An interlocutory order, though not conclusive of the main dispute, is con- 
clusive as to the subordinate matter with which it deals (Ne Gardner, Long v. 
Gardner (1894), 71 Ta. T. 412, CL Aly Standard Discount Co. ye La Grange 
(1877), 3 OC. PLD. 67, CLA., per Corron, Td. at p. 723 Blakey ve Latham (1889), 
43 Ch. D. 23, C.A., per Corton, TaJ., at pp. 20, 26). The following cases afford 
instances of interlocutory orders mado before judgment, giving directions how 
the action is to proceed, namely :—Standurd Liscowat Co. v. La Grange, supra ; 
Re A Debtor, Kx parte the Debtor (1903), 19 T. L. RB. 152, O. A. (order 
empowering a plaintiff to sign judgment upon a specially indorsed writ 
is interlocutory because it does not become effectual against the defendant 
until it has been perfected by the further step of signing the judginent) ; 
Edisou- Bell Phonograph Co. v. Hough (1895), 98. T. Jo. 374, CL A. (order for a 
commission to examine) ; Monkawell (Lordy vo Thompson, (USUS] 1 Q. B. 353, 
C. A. (order for a special case to be stated under the Municipal Corporations Act, 
1882 (45 & 46 Vict. ¢. 50), 8. 93, following Varmon vy. Pork (18s0), 6 Q. BLD, 
$23, C. A.); Neale vy. Gurdon Lennon (Lady), (1902) 1 10. DB. 888, CLA. per Lord 
AIVERSTONE, C.J., at p. 815 (order to refer an action); Jlind vy. Hartington 
(Marquis) (1S90), 6 TL. BR. 267, OA. (order afay ing proceedings against one of 
several defendants) 5 Zuternatinal Finaneial Society vy. City of Moscone Gas Co., 
City of Moscow (ias Co. ve lutarnetional Finaneial Society (STD), 7 Cho, 201, 
©. Aw; de Page, Hilly. Pladgate, (V0) 1 Ch. 480, CL A. (order disinissing an 
action as being frivolous or vexatious) ; Jones v. [naele (1891), O11 TR T0500. ALG 
Bright (Charles) & Cov vy. River Plide Construction Co, (W904), 17 Te 1. Tt. 08, 
C. A. (order striking out a statement of claim). The following cases afford 
Instances of interlocutory orders made after judgment and giving directions 
for working’ out rights thereunder, namely: --Coamins ve Herren (US8i7), 
4 Ch. D. 787, C. A., per JESSEL, M.R., at p. 788 (order made on an applira- 
tion to vary a certificate of the amount of damages payable by tho defen- 
dant); Re Lewis, Lewis vy. Williama (1886), 31 Ch. D. 625, Co A. (order 
in an administration action directing taxation of costs and application of funds 
in court, and giving liberty to apply as to getting in assets and generally): 
Blakey v. Latham, eupra (order allowing costs, subject to any lien that a specified 
person could establish befure the taxing master); Re Johnson, Manchester 
and Liverpool Banking Co. y. Beales, Johnson vy. Ilwley (1889), 42 Ch. 1). 505, 
609 (order made in chambers on further consideration in an adiuittumtration 
action, leaving part of the funds to be dealt with thereafter and reserving 
liberty to apply); He Aldy, Rubbett y. Junaldson, [1895] W.N.12,C. A (order in 
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rules thereunder of the terms “ final ” and “ interlocutory,” and it 
is necessary to note that a judgment or order may be “final” 
for one purpose and “interlocutory” for another (kt). The 
decisions on the question whether an order is “final” or “ inter- 
locutory,” therefore, must be grouped with reference to the par- 
ticular purpose for which each was given. 

The most important matters in which the question arises are 
the issuing of a bankruptcy notice (/), and appealing to the Court 
of Appeal. 

Generally speaking, an appeal from a final judgment of a judge 
lies to the Court of Appeal without leave (m), but, with certain 
exceptions, no appeal lies from an interlocutory judgment or order 
of a judge without the leave of the judge or of the Court of 


an administration uction that the plaintiff’s claim to be a creditor was valid) ; 
Norton vy. Norton (1908), 99 LL. T. 709, C. A. (order directing partition of pre- 
mises remaining unsold made on summons taken out ina partition action under 
un judgment which gave liberty to certain es to apply). But an order 
giving costs to a party, supplemental to a final decree, must be treated as part of 
the decree, and therefore, as a final order (/orbes-Smith v. orbes-Smith, [1901] 
Pp, 258, C. A., following Muraden v. Lancashire and Yorkshire Hail. Co. (1881), 
7Q. B.D. 641, C.A., and Zhe City of Manchester (1880), 5 P. DD. 221,C. A.). Other 
instances of interlocutory orders are: order under the ‘Trustee Relief Act, 1847 
(10 & 11 Vict. c. 96) (Re Batllie’s Trusts (1877), 4 Ch. D. 785, C. A.) ; order refusing 
to remove the applicant’s name from a list of contributories (Zaylor’s (ase (1878), 
8 Ch. D. 648, C. A.) ; order on petition under the Lands Clauses Consolidation Act, 
1845 (8 & 9 Vict. c. 18), declaring the construction of a will (Ze Jacques ( Leonard) 
(1881), 18 Ch. D, 392, C. A.); order adjudicating on a claim by a creditor in an 
adininistration action (fe Compton, Norton v. Compton (i884), 27 Ch. D, 392, 
C. A.; tte Crosley, Munns v. Burn (1887), 34 Ch. D. 664, C. A.); orders 
made on the trial of interpleador issues (McAndrew vy. Darker (1878), 7 Ch. D. 
G01, C. Av; Huyhes v. Little (1886), 18 Q. B. D. 32, C.A.; McNair & Co. v. 
Audenshaw Paint aul Colour Co., [1891] 2 Q. B. 502, C. A.); order to review 
the taxation of a solicitor’s bill of costa (/te Matson, Ex parte L’hillips (1887), 
19 Q. B, D. 234, CO. A.), or dismissing summons to review (fe Jerome, [1907] 
2 Ch. 145, C.A.; but see Re Jieeres (Herbert) & Co., [1902] 1 Ch. 29, C. A.); 
order refusing leave to issuc a writ of sequestration (Spencer v. Ancoats Vule Rubber 
o., Ltd. (1888), 58 LL. T. 363, C. A.); order in administration action declaring 
rights, and giving leave to make payments to an annuitant (/?e Gardner, Long v. 
Gardner (1894), 71 L. T. 412, C. A.); order for compulsory winding up of a 
company (/fe Naval, Military, and Cinl Service Co-operative Society of South 
Africa, Ltd., [1903] W. N. 120, C. A.), or refusing to sanction a reduction of 
capital (die Allsopp (Samuel) & Sons, Ltd., [1903] W. N. 132, C. A.); order 
to enter a cause in the commercial list (Sea Insurance Co. v. Carr, [1901 
1K. B.7,C.A.); refusal of application for committal (Bowden y, Forall, b9014 
1 Ch. 1, C. A.); see also note (4), p. 178, ante. 

(A) Pheysey v. Pheysey (1879), 12 Ch. D. 305, C. A., where Jamzs, L.J., at p. 307, 
explained that the “Memorandum on Practice” (1875), 1 Ch. D. 41,C. A., directing 
all summonses which finally settled the rights of the parties, such as summonses 
under winding-up orders, or in administration suits, to be heard by the full 
Court of Appeal (although by the Judicature Act, 1875 (38 & 39 Vict. c. 77), 
&. 12, such a hearing by the full court was only necessary in the case of appeals 
from final orders), was not to be taken as determining the question whether 
the orders in such cascs were final or interlocutory orders (fe Compton, Norton 
v. anlar (1884), 27 Ch. D. 392, C. A.; Re Page, Hill v. Findgate, [1910] 1 Ch. 
489, C. 

(¢) For the judgments which are “ final judgmenta” within the Bankruptcy 
Act, 1883 (46 & 47 Viet. c. 52), 8. 4 (x), und therefore enable the judginent 
creditor to serve a bunkruptcy notice on the judgment debtor, see title 
BaNERUPTCY ANv INSOLVENCY, Vol. II., p. 26; ana see note (/), p 177, antes 

(m) See title PRACTIOR AND PROCEDURE, 
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Appeal (n). Any doubts as to what decrees, judgments, or orders 
nppealed from are final or interlocutory are to be determined hy 
the Court of Appeal (0). The Court of Appeal may hear an appeal 
without deciding whether the order appealed against is the one or 
the other(p), or even where the appellant has misconceived the 
nature of such order (q). 

Appeals to the Court of Appeal from final orders also differ from 
appeals from interlocutory orders in respect of the time within 
which they may be brought (7), and of the length of notice of appeal 
that must be given (s). 


(n) Judicature (Procedure) Act, 1894 (57 & 58 Vict. ¢. 16), 8. 1, and soo, 
further, titles Companigs, Vol. V., p. 548; Practice any Procepure. 

(0) Judicature Act, 1875 (38 & 39 Vict. ¢. 77), 8. 123 Gawea y. Bonner 
(1884), 33 W. R. 60, 63, C. A. For instances of judgments and ordors held to 
be final or interlocutory on the question as to whether loave is necessary or 
not, see cases cited in notes (/), (¢). pp. 178, 179, ante. 

(p) Re Holland Steamship Co. and British Steam Navigation Co. (1906), 95 
L. arr C. A. ; He Hodgkinson, Hodgkinson vy. Hodykinson (1895), 98 1. 'T. Jo. 
423, C. A. 

(q) Re Emmet's Estate, Emmet v. Emmet (1879), 13 Ch. 1D. 484, 489, C. Avs 
A.-G. vy. Tomline (1880), 15 Ch. 1), 150, 152, C. A. 

(r) B.S. C., Ord. 58, v.15. The following orders have been treated ag final 
in respect of the time within which an appeal may be brought: order over- 
ruling a demurrer (7'rowell v. Shenton (1878), 8 Ch. D. 318, C. A., per curiam, 
at p. 321; compare Salaman v. Warner, [1891] 1 Q. B. 734, C. A.); decision of 
the court on a cuse stated by an arbitrator, referring the matter back, where a 
contrary decision would huve rosulted in judgment being entered for tho 
defendant (Shubrook v. 7'ufnell (1882), 9 Q. B.D. 621, C. A.; for the discussion of 
this and related cases, sce note (t), p. 179, anfe); order dismissing an action 
(Bozson v. Altrincham Urban Counril, [1903] 1 K. DB. 547,C. A.); but sce Stenart 
v. Royds (1904), 118 1. T. Jo. 176, CO. A.; Re Page, Hill v. Pladgate, {1910} 1 Ch. 
489, C. A. Where on further consideration of 4 cause there is heard a summons 
to vary a certificate, and separate orders aro made on each, the tine for appeul- 
ing against both orders is that for appealing against the order on further 
consideration (R. 8. C., Ord. 58, r. 1543) Maraland vy. Tole (1888), 40 
Ch. D. 110, C. A. ; Saunders Davies y. Baillie, [1907] W.N. 237, C. A.) For 
the older rule, see Cummins v. Herron (1877), 4 Ch. D. 787, CL Aw; While v. 
Watt (1877), 5 Ch. TD). 689, C. A. The following have beon treated us inter- 
locutory in respect of the timo within which an appeal against them may he 
brought. Some of them are final in the sense of finally determining the rizhta 
of the partics, but are dealt with as interlocutory for convemienco and 
expedition: order on interpleader issue (McAndrew v. Rarker (1878), 7 Ch. D. 
701, C. A.; followed in McNair & Co. y. Audenshaw Paint and Colour Co., 
[1891] 2 Q. B. 402, C.A.; distinguishing [uyhes v. [ttle (1886), 18 (Q. 3. 2. 
32, C. A.); a preliminary finding on a definite issue of fact by a Judge of the 
Chancery Division (Archiv, Jurrell Tees 10 Ch, D. 420, C. A. 5 explained in 
Lowe vy. Lowe 379), 10 Ch. D. 432, C. A.); order or refusal of application on 
Buinmons in administration action (/’heyaey v. heysey (1879), 12 Ch. 1) $05, 
C. A.; Re Compton, Norton y. Compton (184), 27 Ch. J). 392, CO. Aw; Me Lewis, 
Lewis y. Williams (1886), 31 Ch. 2D, 628, 0. A.; He Gardner, Long v. Garda 
(1804), 71 1. T. 412, C. A.); decision of High Court on special case stated for 
tts opinion by an arbitrator who is thereupon to make his award (Colina v. 
Paddington Vestry (1880), 5 Q. B. 1D. 368, C. A.; see p. 178, ante); order 
allowing costs subject to any lien that a specified person can establish before 
the taxing master (Blakey v. Latham (1880), 43 Ch. Y). 23, C. Aw; order 
staying proceedings against ono of severul defendants (Mind v. Hartington 
(Marynis) (1890), 6 T. 1. R. 267, GC. A). Gere whether the fact that the 
order was limited in its effect to one defendant is uf any unapurtance 


(e) For note (s) see next page. 
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491. The circumstances or the nature of a judgment often 
render necessary subsequent applications to the court for assistance 
in working out the rights declared. All orders of the court carry 
with them in gremio liberty to apply to the court (a), and there is 
no need to expressly reserve such liberty in the case of orders 
which are not final (b). In the case of final judgments, it is usual, 
where the necessity for such subsequent application is foreseen, to 
insert in the judgment words expressly reserving liberty to any 
party to apply to the court as he may be advised (c). The judgment 
is not thereby rendered any the less final; the only effect of the 
declaration is to permit persons having an interest under the 
judgment to apply to the court touching such interest in a summary 
way without ngain setting the case down (d). It does not enable 
the court to deal with matters which do not arise in the course of 
working out the judgment (e). Should the declaration be omitted, 
application may be made to have the judgment rectified by 
inserting it(/). But it will not be made or implied in favour of a 
defendant as against whom the action has been dismissed, for any 
other purpose than enforcing the terms of the order (g); nor in 
favour of a plaintiff whose cause of action disappeared before trial, 
but who fears that the circumstances giving rise to such cause of 
action may recur (h). 


492. A judgment dismissing tho plaintiff's action is final. But 
it may be accompanied by a direction that the dismissal is to be 


(seo Me Lage, Lill y. Fladyate, [1910] 1 Ch. 489, C. A., per Cozens-LIarpy, 
M.R., ut p. 492); order dismissing an action unless security given by a numed 
dute (Stewart v. Hoyds (1904), 118 L. T. Jo. 176, C. A.); order dismissing sn 
action as frivolous and yoxatious (Le Page, Jill v. Fladyate, supra; sce also 
Prive v. Phillips (W894), LT. 1. R865 Austin Iriars Steamship Co. v. Strack, 
[1906] 2 K. 1. 400, C. A.) 

(s) B.S. C., Ord. 58, x. 3. Tho following orders have beon held to be final in 
respect of tho nutico of ad ae order on application by liquidator in a wind- 
ing-up by the court as to his rights to certain moneys and goods (Le Stuchton 
dron Furnace Co. (1879), 10 Ch, D. 835, Cy A.) ; order made by the Queen's 
Bench Division on appeal from a county court on an interpleader, affirming the 
judgment (/ughes y. Little (1886), 18 Q. B.D. 32, C. A. As to this, see the 
Judgment of BowEN, Lid., in MeNair & Co. ve Audenshaw Paint and Colour 
Co, LIST] 2 QQ. DB. 602, C2 AL). The following have been held to be inter- 
locutory : order dismissing tho action at the hearing before trial of a point of 
law rained by tho pleadings under R. S.C. Ord. 25, rr. 2, 3 (Salant v. 
Warner, (1891) 1 Q. B. 734, CAL; compare Trowell vy. Shenton (1878), 8 Ch. 1D. 
$18, CG. A.); order disnissing originating summons for delivery of bill of costs 
by solicitor and taxation (Me Heeres (Herbert) & Co, [1yuz} 1 Ch. 20, C. A, 
followed in Haydon v. Cartwright, [1902] W. N. 163, 0. A.). 

(a) Fritz ¥. Hobson (1880), 14 Ch. D. 542, per Fry, J., at p. 561, following 
Viney v. Chaplin (1858), 3 Do G, & J. 282, C. A. 

b) Penrice v. Walliams (1883), 23 Ch. D. 353. 
c) Kevan v. Crawford (1877), 6 Ch. D. 29, 42, C. A; Pawley v. Pawley, 
[1905] 1 Ch. 593. 

(a) Bund vy. Green, [1875] W. N. 213. 

e) Potsson and Woods vy. Rolertson and Turvey (1902), 50 W. R. 260, C. A. 

(7) RS. C., Ord. 28, r. 11; Warman v. Zeal, i871] W. N. 241; Websdell y. 
Jenkana (1902), 46 Sol. Jo. 484; Penrice v. Walliams, supra. 

(9) Huntley v. Link (1881), 26 Sol. do. 59, 

(4) Carr & Co. v. Bath Gas Light and Coke Co. (1899), [1900] W. N. 265, n. ; 
Dunning y. Grosvenor Dairies, Ltd., [1900] W. N. 265, 
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without prejudice to the plaintiff's right to bring another action (). 
Where an order is made dismissing an action unless within a 
specified time the plaintiff takes a cortain step, and the plaintiff 
fails to do so, the action is at an end, and there is no jurisdiction 
to extend the time for such step, unless tho order for dismissal is 
first got rid of (4). 


Sun-Secr. 3.—n/forceable ; Declaratory, 


493. Judgments and orders are usually determinations of rights 
in the actual circumstances of which the court has cognisance, and 
give some particular relicf capable of being enforced. It is, how- 
ever, sometimes convenient to obtain a judicial decision upon a state 
of facts which has not yet arisen, or a declaration of the richts of a 
party without any refercnco to their enforcement. Such merely 
declaratory judgments may now be given (J). 


(t) Woollam v. Hearn (1802), 7 Vos. 211, 222; Lindsay v. Lynch (1804), 2 
Sch. & Lef. 1,125 MW’ Neill v. Cahill (1820), 2 Bui. 228, 260, H. 1.3 Stevens v. 
Guppy (1828), 3 Russ. 171, 185; Rochester Corporation v. Lee (1848), 1 Muc. & 
G. 467, 470. 

(k) Whistler v. Ifancock (1878), 3 Q. B. 1D. 83, followed in Wallis vo Hephurn 
(1878), 3Q. B. D. 84, u., and Atng v. Larenport (1879), 4 Q. B.D. 402; and 
distinguished in Burke v. Rooney (1879), 48 Ts. J. (Q. 3B.) 601; Carter ve Stubbs 
(1880), 6Q. 3B. D116, 0. AL; Aletial/e v. British Tea Association (1881), 461. T. 
313 Seript Phonography Cov vy. Gregg (1890), 49 Ta. J. (cu) 406. 

0 R.8. C., Ord. 25, r.5. Before 1852, binding declarations of right could be 
made only as ancillary to the grant of some present reliel. The Chancery Pro- 
cedure Act, 1852 ee & 16 Vict. c. 86), 8. 50, empowered the Court of Chancery 
to make binding declarations of right without granting consequential relief, but 
only where tho plaintiff was entitled, if he chose to usk for it, to some equitable 
relief (Jackson v. T'urniey (1853), 1 Drew. 617; Hooke v. Nensington (Lord) (1856), 
2K.& J. 753; Langdale (Lady) v. Briggs (1856), & De G. M. & G. 391, C. AL; 
Pright v. Tyndall (1876), 4 Ch. D. 189; Neran v. Crawford (1877), 6 Ch. 1. 29, 
C.A.). By R. S. C., 1888, Ord. 25, r. 5, the court was authorised to make 
“binding declarations of right whether any consequential relief is or could: be 
claimed or not”? (/llis v. Bedford (Duke), [1899] 1 Ch. 494, C. A., per LINDLEY, 
M.R., at p. 515; West v. Sackville (Lord), [1903] 2 Ch. 378, C. A.; Lrookting v. 
Maudslay, Son and Field (1888), 38 Ch. D. 686; Walliams v. North's Navigation 
Collieries (1889), Ltd., [1904] 2 K. Ti. 44, C. A. (the dictum of Contins, M.R. 
(tbid., p. 49), in that case was commented on in North astern Marine Lngtnecriny 
Co. v. Leeds Forge C'o., [1906] 1 Ch. 324. by Joycr, J., at p. $29); Dyson v. A.-f., 
[1911] 1 K. B. 410, C. A., per Cozens-Harpy, M.R., at r: 417). The following 
are examples of declaratory judgments, namely: declarations have been 
granted though a claim to consequential relicf was (a) not made (Chapman v. 
Mirhaelson, [1908] 2 Ch. 612; affirmed [1909] 1 Ch. 238, CU. A.; Alsdon v. Hamp- 


stead Corporation, [1905] 2 Ch. 633); or (b) abandoned (London Assotation of 


Shipowners and Brokers vy. London and India Dorks Joint Committee, [1892] 3 Ch. 
242, C.A.; A.-G. v. Merthyr Tydfil Union, [1900] 1 Ch. 516, C. A.) ; or (c) refused 
(Llandudno Urban Council v. Woods, [1899] 2 Ch. 705; Jelington Ves'ry v. Hornsey 
Urban Council, [1900] 1 Ch. 695, C. A.), and see Evans v. Manchester, Sheffield, and 
Ltneolnshire Rail. Co. (1887), 36 Ch. D. 626 (liability in certuin possible future 
circumstances) ; Société Maritime ef Commerciale v. Venus Steam Shipping Co, 
1904), 9 Com. Cas, 289 (whether or not parties to a mercantile contract were 

ound thereby). Declarations have been refused where other A eseenay is pre~ 
scribed by law (Baxter v. London County Council (1890), 63 L. T. 767; Warter v. 
Warler (1890), 15 P. D. 35; Barraclough v. Brown, 100} A. 0. 615; (rand 
Junction Waterworks Co. v. Hampton Urban Council, [1898] 2 Ch. 331 ; West v. 
Sackville (Lord), supra; Yool y. Ewing, [1904] 11. B. 434; North Eastern Marine 
Enyineering Co. v. Leeds Forye Co., supra), The rule does not enable the court 
to make s declaration on a subject as to which relief ie beyond its jurisdiction 
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In order to justify an action which seeks merely a declaration 
asserting the plaintiffs right without awarding any specific relief, 
such as damages or an injunction, the declaration claimed must be 
ancillary to the putting in suit sone legal right(m), though it may 
be as to future or reversionury as well as to present and existing 
rights or titles (a). 

The power to make a declaratory judgment is a discretionary 
one, and will only be exercised with care and caution. It will not 
as a rule be exercised where the declaration would be useless or 
embarrassing, or where some other statutory mode of procecding 
is provided (4). There 13 power to make a declaratory judgment 
avainst the Crown(c). The case of persons claiming to be inte- 
rested under a deed or other written instrument, and seeking the 
determination of any question of construction or a declaration as to 
their rights, is specially provided for (cd). 


Secr. 8.—Modes of obtaining a Judyment. 
Sun-Secr. 1—Default of Appearance. 

494. In some cases judgment may be obtained through dofault 
of appearance. Should the defendant to an action fail to enter an 
appearance within the time allowed for that purpose (¢), the plain- 
tiff may proceed to obtain such relief ag the nature of his claim 
admits. On a liquidated demand indorsed on the writ of summons 








(Barraclough v. Brown, [1897] A. C. 615, per Lord Davey, at p. 623); seo also 
Burghis v. A.-@., [W911] 2 Ch. 139, 

(m) Williams vy. North's Navigation Cullieries (1889), Ltd., [1904] 2K. B. 44, 
C. A., per Contins, MAR. uf p. 49. The court will not use its power where tho 
plaintiff expects to be made a defendant to an action and seeks a declaration 
that his opponent has no good cause against him (/yson v. A.-(., (1911) LKB. 
410, C. A., per Cozens-Uanpy, M.R., at p.417); sce ulso Ofin v. Rochford Rural 
Council, Saad 1 Ch. 342, per WARRINGTON, J., ut p. do8, A judzment declara- 
tory of the validity of a mortgage of a ship and of the rights of mortgagee in 
nesta may be granted in order to assist the plaintiffs in proceedings in a 

oreign court (/’le Manar, Northern Trust, Ltd. v. Strachan Lruthers (1903), 89 
I... 218); but uot as against a defendant who had not made himself a party 
to such proceedings (8. C., as reported sub nom. The Manar, [1903] P. 95), 

a) Barraclough v. Brown, supra; Curtés v. Sheffield (1882), 21 Ch. D. 1, C. A. 

b) Austen v. Collins (1886), 54 TL. T. 903, per Carry, J., at p. 905; Me 

Berens, Berns v. Berens, (1888] W. N. 95, per Cutty, J.; Monour v. Eyui'alle 
Life Assurance Soctety of the United States, (1900) 1 Ch. 852, per Beckrey, J., 
ut p. $d4; Puler v. Gosworth Urban District Council (1903). 88 L. 'T. 549, per 
Eapy, J., at p. 550; .4.-G. v. Scott (1004), 20 T. L. RB. 630, per JEL, J., at 

. 633; North Eastern Marine Lngineering Co. vy. Leeds Forge Co., supra, per 

MER, L.J., at p. 500; Dyson vy. A.-G@., [1911] 1 KX B. 410, 417, C. A.; and 
see cases cited in note (m), supra. 

c) Dyson vy. A.-G., supra. 

d) R.8.C., Ord. 54a. Such persons may apply by originating summons 
in any division of the High Court, but the court 1s not bound to determine a 
question which in its opinion ought not to be determined on originating 
summons. The rule does not enable the court to give any other relief, and 
is only intended to enable it to decide questions of construction, where the 
decision of those questions, whichever way it may go, will settle the litigation 
between the parties (Lewis v. (reen, [1909] 2 Ch. 340). See, for instances of 
relief under this rule, Cye/ists’ Touring Club v. Hopkinson (1909), 101 L. T. 848 ; 
Re Freme’s Contract, {1895} 2 Ch. 206, 778. C. A. 3; Morsert v. Jones (1901), 48 
Sol. Jo. 636; Vecholls y. Nicholls (1899), 81 L. T. 811; dlusun v. Schuppiosee 
(1899), 81 L. T. 147. 

(e) Seo title I‘nacricz anD PRocepurs. 
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final judgment may be entered for the sum indorsed, interest, 
and costs (f). On aclaim for pecuniary damages, or for detention 
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of goods, alone or together with pecuniary damages, indorsed on obtaining a 
the writ of summons, interlocutory judgment may be entered, and Judgment, 


the amount of damages or the value of the goods, or both, are then 
ascertained by means of a writ of inquiry or in any other way directed 
by the court or judge(g). In an action for the recovery of land, 
judgment may be entered that the person whose title is asserted 
in the writ shall recover possession of the land but without costs (h). 
There may be indorsed on the writ a claim for mesne profits, 
arrears of rent, double value, or damages for breach of contract or 
wrong or injury to the premises claimed; and in that case the 
plaintiff may enter final judgment for the land, and interlocutory 
judgment for the other claims, the amounts to bo assessed (7). 

No order is necessary to enter judgment. The proper forms of 
judgment(7) must be taken to tho proper officer (i), together with 
the writ, an affidavit of the service of the writ (/), and a certificate 
of no appearance (1). 





EY WENO ts Nem oem a 


(f/f) RS. C., Ord. 13, r.3. If there aro several defendants, of whom ono or 
more uppear to the writ, and another or others fuil to appear, the plaintiff may 
enter final judgment against the latter and issue excention thereon, and 
proceed with the action against the former (R.S. O., Ord. 13, 7.4). Judgment 
thould be entered for the amount due at the time of entering, credit being given 
for payments, if any, made after action brought (//nghes vy. dustin, [1894] 
1Q. B. 667, C. A.; Lolyes y. Callaghan (1857), 2 C. BN. 8.) 306). Judgment 
cannot be entered for more than the amount claimed on tho wnt (re v. Bell 
fe 35 Ch. 1). 160; Law y. Philby (1886), 56 1... 230; Law v. Philby (No. 2) 





(1887), 561. 7. 422). If the debt has been paid after service, judgment may be 
entered for costs alone (//aghes vy. Justin, supra), Interest is payable at the rato 
specified, if any, or if no rate bo spocitied, then at the rate of 5 per cont. per 
annum (R. 8. CL, Ord. 15, 7.8), Ag to interest on an J.0. U., see Rodway y, 
Lueas (1855), 10 Exch, 667. 

(yg) KR. 8S. C., Ord. 13, 7. 5. Tho assessment may be made by the sheriff 
under a writ of inquiry or by a master, official referee, or other officer of the 
court, if the court so order, without the issue of such a writ (I S. C., 
Ord. 36, r. 57). The court or Judge may order a statement of claim or 
purticulurs to be filed before any assessment of damages takes place (thid.), 
After assessment, final judzment for the amount found due, together with 
costs, is entered as a matter of course. If there are several defendants, of 
whom one or more appear to the writ, and another or others fail to appoar, the 
plaintiff may proceed as above described against tho latter, and, at the same time 
as the value or damages are being assessed, the action muy be tried aguinst the 
formor unless the court or judge otherwise direct (It. 8. C., Ord. 13, 7.6). Ifa 
writ of summons is indorsed for a liquidated demand, and also with a clann for 
pecuniary damages, or for detention of goods (alone or combined with a claim 
for pecuniary damages), the plaintiff may proceed as above described against 
any defendant or defendants who nay fail to uppear to the wnt (RS. C., 
Ord. 13, r. 7). 

(h) Lbid., r. 8. 

t) Jbud., r. 9. 

1) For forins, see N.S. C., Appendix F, Nos. 1 4 eq. 

| When the writ is issued from the Central Office, judgment is entered in 
the Writ, Appearance, and Judgment Department in the King’s Bench Division, 
and in the Registrar’s Department in the Chancery Jiivision. When the writ 
is issued from the district registry, judgment is entered there ; see note (y), 

. 198, post. 
(/) ir forms, see R.8. C., Appendix B, No. 23. As to the mode of service, 
see title PRACTICE AND PROCEDUKE, 

(m) This is obtained in the Writ, Appearance, and Judgment Department 
of the Central Uftice, or in the district registry, as the case may be. 
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JUDGMENTS AND ORDERS, 


Where an account is claimed by special indorsement (n), or 
where the indorsement involves taking an account, and the 
defendant does not appear, or appears but fails to satisfy the court 
or judge that there is some preliminary question to be tried, on 
application by the plaintiff by summons an order will be made for 
proper accounts, with inquiries and directions usual in the Chancery 
Division in similar cases (0). 

In actions other than those already mentioned, if the party 
served with the writ does not appear within the time limited for so 
doing, the action may proceed as if he had appeared (7). 


495. Where the writ is indorsed with a claim ona bond for 
non-performance of any covenant or agreement contained in any 
indenture, deed, or writing (7), and the defendant does not appear, 
the plaintiff, without filing a statement of claim, may sugvest a 
breach or breaches by delivering a suggestion thereof to the defen- 
dant or his solicitor. He may enter judgment for the amount 
of the penalty with a stay of execution until the damages are 
assessed (1). 

Where the respondent to an originating summons to which an 
appearance is required fails to appear, the applicant may apply for 
an appointment to hear the summons upon a certilicate of no 
appearance (s). 

Scb-Secr. 2.—Default of Defence. 


496. Upon failure by a defendant who has appeared to deliver 
a defence to the claim within the time allowed for so doing (a), 
the plaintiff may, if a debt or liquidated demand only is claimed, 
enter final judgment for the amount claimed with costs (b). Where 
the claim is for pecuniary damages only, or for detention of goods 
(whether or not a claim for pecuniary damages is included), the 


(n) Under Rf. 8. C., Ord. 3, r. 8. 
0) I. S. C., Ord. 15, rr. 1, 2. 


Weaesiwust) Wo aabatiien (ea Shays a Bae We toa prada e wn Ghee os a eae Mu Ae Ae 
104; Creene v. St. John's Mansions, Ltd, [1900] W.N. 9). J udgment may be 
obtained on motion ; see p. 194, post. As to delivery to a party who has not 
rl ag of pleadings ete. by filing, see R. 8. C., Ord. 19, r. 10; and see, further, 
title PLEADING. 

(y) Ze, under stat. (1696) 8 & 9 Will. 3, c. 11, 5. 83; sco Cope v. Bennett 
(1911), 65 Sol. Jo, 251. As to the bonds to which this statute applies, see title 
Bonps, Vol. ILI., pp. 4, 102, 

r) KR. 8. C., Ord. 13, r. 14. 

s) Ibid., r. 15. 

a) Seo title PLEADING. If the defence is delivered after the time allowed, but 
before judgment hus been given, the plaintiff may be prevented from getting 
queens but the defendant may be ordered to pay the costs occasioned by 

is delay ((7ill v. Woudfin (1884), 25 Ch. D. 707, O. A.; Gihld-ys vy. Strong 
(1884), 26 Ch. D. 66, C. A.); or other order may be made as the judge thinks 

t Sage Montagu v. Land Corporation of Englund (1887), 36 LL. T. 730). 

(4) R.S.C., Ord. 27, r. 2. Should there be several defendants, of whom one 
or some but not ull make such default, final judgment against him or them 
may be entered, and execution iesued thereon without prejudice to the 

laintiff's night to proceed against the defendant or defendants who plead 
KS. C. Ord. 27, r. 3). 


JUDGMENTS AND ORDERS. 


plaintiff may enter interlocutory judginent und have the value of 
the goods, or the amount of the damages, or both, ascertained by 
means of a writ of inquiry, or in any other way directed by the 
court or judge (c). Final judgment for the liquidated demand 
and interlocutory judgment for damages or valuo of goods may 
be entercd, where the plaintiff has claims of both kinds, and 
worked out respectively as above described («). 


497. In actions for the recovery of land, judgment may be 
entered that the person whose title is asserted in the writ of 
summons shall recover possession of the land, with costs(e). If the 
writ also claims mesne profits, arrears of rent, or double valuo, in 
respect of the premises claimed, or part of them, or damages for 
breach of contract or wrong or injury to the premises claimed, 
interlocutory judgment may be signed as to theso claims and the 
amount assessed in the manner already stated (f). 


498. Where a defence applics only to a part of such claim or 
claims as above mentioncd, the plaintiff may, by leave of the court 
or a judge, enter final or interlocutory judgment, as may be 
appropriate, in respect of the part of the alleged cause of action 
that is unanswered, if such part is a separate cause of action or is 
severable (1). 


499. In the above cases judgment may be entered without any order. 
The plaintiff must take to the proper department (/) the appropriate 
forms cf judgment (i), the original writ, a statement of claim where 
it is not indorsed on the writ, and proof of entry of appearance. 

In all other actions than those above mentioned, whether the 
defendant has failed to appear or has appeared and then failed to 
deliver his defence, the plaintiff may set down the action on motion 
for judgment (4). 

Where the default is on the part of the plaintiff in not deliver- 
ing a reply to the counterclaim delivered by the defendant to 
the action, the defendant mny proceed in the same way (/). So, 


(c) R. S&S C., Ord. 27, r. 4. If one or some of several defendants are 
in default, interlocutory judgment may be entercd against the defendant or 
defendants so making default, and the assessment of damages or value, or both, 
will take place at the same time with the trial of the action against the defendant 
or defendants who plead (tid., r. 5). 

d) /bid., r. 6. 
te Ibid., r. 7. It is to be observed that in this case, if the judgment is 
entered for default of appearance, it does not include costs (RK. 8. U., Ord. 14, 
r. 8; see p. 185, ante). If the defence be limited tu only of tho lund 
claimed, judgment may bo entered for recovery of that purt to which the 
defence does not apply (R. 8. C., Ord. 15, r. 8). 
S) RSC, Ord. 27, r. 8; and sce the text, supra. 
) K. 8. C., Ord. 27, r. ¥. Should there be a counterclaim, leave must be 
obtuined before issuing execution on such judgment (tbid.). 

(") See note (4), p. 185, ante. 

4) For forms, see R. 8. C., Appendix I", Nos. 1 ef seq. 

k) B. 8. C., Ord. 27, r. 11; and see p. 194, post. 

l) Street v. Crump (1883), 25 Ch. D. 68; Iltyyins v. Scott (1888), 21 Q. B. D. 
10; Jones v. Macaulay, [1891] 1 Q. B. 221, C. A.; Hoveris v. h, [1893] 1 
Ch. 52; Ver.ey v. Thomas (188%), 58 L. T. 20. 
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JUDGMENTS AND ORDERS. 


also, where in an action an issue arises between any parties other 
than the original plaintiff and defendant, and a party to such 
issue makes default in delivering any pleading, the opposite party 
may apply by motion to the court or a judge for such judgment as 
he may be entitled to upon the pleadings (m). 


Sun-Secr. 3.—Default of other Kinds, 


500. If tho plaintiff makes default in delivering a statement of 
claim where one has to be delivered, the defendant cannot enter judg- 
ment, but may apply to dismiss the action for want of prosecution (1). 
In like manner, upon failure to comply with an order to answer 
interrogatories, or for discovery or inspection of documents, ao 
plaintiff is liable to have his action dismissed for want of prosecu- 
tion, and a defendant to have his defence, if any, struck out, 
and to be dealt with as in default of pleading (v). If the plaintiff 
fails to give notice of trial in time, the defendant may give such 
notice or may apply for the dismissal of the action fur want of 
prosecution (:). 

Sus-Sxect. 4.—Dy Consent. 


601. If either party is willing to consent to a judgment or order 
against himself, or if both parties are agreed as to what the judgment 
or order ought to be, due effect may be given by the court to sucha 
consent on an application being made for such judgment (q). 


§02. Certain safeguards against fraud or oppression are pro- 
vided by the Rules of the Supreme Court. Where the defendant 
has not appeared or has appeared in person, no order to enter judg- 
ment by consent will be made unless the defendant attends before 
the judge and gives consent in person, or unless his written consent 
is attested by a solicitor acting on his behalf, except in cases where 
the defendant is a barrister, conveyancer, special pleader, or 
solicitor (7). Where the defendant has appeared by solicitor, the 
consent must be given by his solicitor or agent (s). 


(m) R.S.C., Ord. 27, r. 14. The third party brought in as a defendant to 
a counterclaim is in the same position in this respect as the plaintiff in the 
action. 
(n) BR. 8. C., Ord. 27, r. 1; and see, further, title PRacricE AND PROCEDURE. 
(o) R.S.C., Ord. 31, r. 21; Practice Masters’ Rules (17); Fisher v. Ilughes 
1877), 256 W. R. 528; Kenne/y v. Lyell, [1882] W.N. 137, C. Al; Latyh v. 
fatyh (1885), 31 Ch. D. 478. But no court would dismiss the action for failure 
to make an affidavit by a plaintiff who was not in a condition to make one 
ae v. Raffalovich (1881), 7 Q. B.D, 553, C. A., per Corron, LJ., at p. 561). 
, further, title DiscovExy, INSPECTION, AND INTERROGATORIES, Ve. XI 
pp. 3s et seq. 
p) R.S.C., Ord. 36, r. 12. See, further, title PracricE AND ProcEvuRE. 
q) The application is made to the master in chambers, 

R. S. e Ord. 41, r. 10. In the Chancery Division the practice is for the 

defendant to appeur in person and sign the registrar’s book ; see Elliman vy. 
Sequah, [1903] W. N. 187. 
“a R.S.C., Ord. 41, r. 9. If the solicitor for the consenting party does not 
attend the summons, his consent should be in writing indorsed on the summons. 
A consent written on a summons and signed by a party, or his svlicitor, must 
be initialled by a judge or master, or it will not be drawn up (Practice Masters’ 
Rules (20) ). 


JUDGMENTS AND ORDERS. 


Persons authorised by the court to defend an action on hehalf of 
others having tlie same interest cannot consent to judgymont 
against thom ((). 

An order made by consent, but without the sanction or direction 
of the court, should contain a statement on its face that it is an 
order by consent (a). 

Under the Debtors Act, 1869 (b), a consent order given by the 
defendant in a personal action, authorising the plaintiff to enter up 
judgment, whether or not subject to defeasance, must be filed 
with the proper officer (c) within twenty-one days from the time 
when the order is mado; otherwise the order and any judgment 
thereon will be void (d). 


503. Where in an action for a debt there is no defence, by consent 
of both parties there may be obtained a master’s order to stay the 
proceedings, with a condition that final judgment may be entered 
and execution issued in tho event of the debt and costs not being 
paid within a certain time (¢). 


t) Rees vy. Richmond (1890), 62 L. T. 427. 

a) Michel v. Mutch (1886), 34 W. 2. 251. 

b) 32 & 33 Vict. c. 62, s. 27. 

c) The order must be registered in the Bills of Salo Department of the 
Centrul Office ; see title Bits or SALE, Vol. ILE, pp. 46 et sey. 

(d) Dimmock v. Bowley (1859), 2 C. TB. (N. 8.) 5423 Jones v. Jayyur (1886), 
64 1... T. 731 (no leave to issue execution under K. 5. C., Ord. 42, 1. 23); Je 
Smith, Kx parte Brown (1888), 20 Q. B.D. 821, C. A. (void as against trustee in 
bankruptcy). Tho order, however, is not void as against the deltor himself 
(Gowan v. Wright (1886), 18 Q. B.D. 201, GC. A.; Vibart v. Coles (1890), 24 
Q. B. D. 364, C. A.), and therefore a bankruptey notice may be based on the 
Judgment signed in pursuance of an unregistered consent order (die Hussell, de 
parte Jiussell (1888), 5 Morr, 208, ©. A.), and if the debtor should become bankrupt 
@ proof may be put in in respect of the debt for which a judgment has becn 
signed under such an order (/e Brown, Kan parte Smith (1886), 17 Q. B. 1). dss, 
C. A.); and see title Execution, Vol. X1V., p. 7. See Levi v. Zaylur, (1903), 
116 L. T. Jo. 64. But an order made by tho judge on a submission to Judg- 
ment at the trial necd not be prefaced by the words “ by consent,” and 
so become liuble to registration under the Debtors Act, 1869 (32 & 33 Vict, 
c. 62) (Levi v. Taylor, supra). A charging order on shares, made under 
the Judyments Act, 1838 (1 & 2 Vict. c. 110), 5. 14, is not a consent by the 
ene debtor to pay the judgment debt (Afcritz v. Stephan (1888), 36 

. R. 779). Upon an action being called on in which the defendant had sum- 
moned a # Saas jury, the defendant wished to consent to judgment without 
swearing the jury. The judge had the jury sworn and directed them by 
consent to enter a verdict for the amount claimed. In such circumstances tho 
peer ee oe as to hearing the cuse or not (Samway v. Winch (1895), 9 

(e) Bray vy. Manson (1841), 8 M. & W. 668; Thorne v. Neal (1842), 2 Q. B. 
726; Bayley v. Birch (1894), 8 B. 647. Proceedings are not stayed during tho 
time allowed for payment of the debt and costs, unless expressly so ordered 
(Filmer v. Burnby (1841), 2 Man. & G.-529; Michael y. Myers (1843), 6 Man, 
& G. 702). If the plaintiff has liberty to enter final judgment for deht and costs 
on a particular day, and the defendant dies in the meantime, judgment inay 
not be entered nunc pro tunc as of the day whon the consent was given, unless 
the order expressly so provides (Wélkins v. Cauty (1842), 1 Dowl. (N. 8.) 853). 
The consent of an unmarried womun is not revoked by hersubsequent murriage 
(Zhorpe v. Argles (1844), 8 Jur. 602). 

Where an order is made staying all proceedings in an action on terms settled 
by consent, such an order is not a judgment nor cupable of being registered us 
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JUDGMENTS AND ORDERS. 


504. An appeal from an order made by the High Court, or any 
judge thereof, by tho consent of the parties, cannot bo brought 
without the leave of the court or judge that made the order (/). 


Sup-Sect. 5.—On Warrant of Altorney. 


505. It was formerly a common practice for judgment to be 
entered up upon a warrant of attorney to confess judginent (q), but 
the practice is now almost obsolete. The warrant is filed in the 
Bills of Sale Department, and judgment is entered upon a 
certificate given by that department that it has been filed. 


Sus-Secr. 6.—Summary Judgment after Appearance. 


506. Where the defendant appears to the writ, the plaintiff can 
in some cases obtain judgment summarily against him without 
proceeding to the trial of the action (4). There are certain condi- 
tions precedent before resort can be had to this procedure. The 
writ must be specially indorsed (i); and the plaintiff, or some 


such (Joynt vy. MacCabe, £18990] 1 I. R. 104). An order made in chambers by 
consont dismissing an action against a county council in respect of acts done in 
pursuance of the Local Government Act, 1804 (66 & 47 Vict. c. 71), and ordering 
the pluintiff to pay the defendanty’ costs, is equivalent to obtaining judgment 
by the defendants within the meaning of the Public Authorities Protection 
Act, 1803 (06 & 57 Vict. c. 61), 8.1 (b) (Shaw vy. Hertfordshire County Council, 
[1809] 2 Q. B. 282, ©. A.) 

(f) Judicuturo Act, 1873 (36 & 37 Vict. c. 66), 5.49; Made v. Winser & Son 
(1878), 47 La. J. (Q. B.) 5843 Madida vo Fordham & Sons, Ltd, (1893), 10 
T. 1. R. 180, C. Aw; Aldam v. Lrown, [1800] W. N. 116, C. A. A con- 
sent order in an action based upon and intended to carry out an agreement 
between the partion cun be set asido on any ground on which an agreement 
in the terms of the order could bo set asido (Wilding v. Sanderson, [1897] 2 Ch. 
634, C. A; Lluddersfield Banking Vo, Ltd. vy. Listen & Son, Ltd, 8004 2 Ch. 
273, C. A., approving Marenport v. Stuffurd, Frishy y. Stafford, Davenport vy. 
Manners (1845), 8 Beav. 503; A.-G. v. Vomline (1877), 7 Ch. D. 388). 

(g) A warrant of attorney is an authority from a debtor to certuin attorners 
to apie for him in an action of debt at the sit of the intended plaintiff, and to 
confess the action or suffer judgment to go by default and to permit judgment 
to be entered up against him for the amount mentioned besides costs of the suit, 
The judyment is entered up in the Writ, Appearance, and J udgments Depart- 
ment of the Central Office. As to the requirements for the execution of such 
a deed, or of a cognortt, see title DEEDS anp OruneER INsTRUMENTs, Vol. X., 
p. 394. The practice of obtaining a judgment by a cognevit actionem, or more 
shortly coynovit, by which the defendant confessed the action and suffered 
judgment to be at once ontered up against him, is now quite obsolete. 

fh) RS. C., Ord. 14, r, 1. 

in Anglo-Ttalian Lank vy. Wells, Anglo-Italian Bank vy. Davies (1878), 38 
I. T. 197, C. A. ae judgment can be obtained only in respect of claims 
specially indorsed under R. 8. C., Ord. 3, r. 6. Should a claim which is not 
authorised by that rule be included in the indorsement, the judge may amend 
the indorsement by striking out such claim, or may allow the action to proceed 
in respect of it, and deal independently with the claim or claims properly 
indorsed (R. 8. C., Ord. I4, r.1(b)). Other amendments to a writ of summons 
may be made under R. S. C., Ord. 28, r. 2 (see Roberts vy. Plant, {1895} 1 Q. B. 
597, C. A.; Haigh v. Purcell, ae 21. BR. 56, 0. A., following Guinness v. 
Caraher, [1900] 2 I. R. 505, C. A.), A writ of summons may be specially 
indorsed with a claim arising under a final judgment of a superior court of 
common law (ffodsoll v. Barter (1858), E. B. & E. 684, Ex. Ch., a decision on 
the Common Taw Procedure Act, 1852 (15 & 16 Vict. c. 76), s. 25, but 
applicable tu B.S. C., Ord. 3, x. 6; Bickers vy. Speight (1888), 22 Q. B. D. 7); or 


JUDGMENTS AND Ornvens. 


other person who can swear positively to the facts(k), must make 
an affidavit (1), verifying the cause of action (m) and the claim and 
stating that in his belief there is no defence (7). 

The application should be made by summons within a reasonable 
time after the appearance of the defendant (0), and the burden is on 
the plaintiff to justify delay ( p). 

If the defendant fails to appear on the return of the summons, 
an order for judgment will be made subject to an affidavit of service 
of the summons upon the defendant being filed. 


507. If the defondant appears he may successfully oppose the 
application if he can satisfy the master by aflidavit (a), or by his own 


arena 


under a foreign judgment (Grant v. Easton (1883), 13 Q. B. 1). 302, 0. A.), but 
not with a cluim for arrears of alimony due under an order of the Probate, 
Divorce, and Admiralty Division (/ailey v. Bailey (1884), 13 Q. B.D. 855, 
C. A.), nor with any other claim which cannot bo enforced by action (ibid., per 
curiam). A specially indorsed writ may combine a claim for the recovery of 
land with a claim for moesno profits or arrears of rent, and summary judgy- 
ment may be obtuined for both (Southport Tramivays Co. vy. Gandy, [1897] 
2Q. B. 66, 0. A.; Hamill vy. AP Donnell, [1909] 2 1. BR. 104, C. A.); see, further, 
title PRacTICE AND PROCEDURE. 

(k) Lagos v. Grunwaldt, [1910] 1 K. B. 41, 46, C. A. Tf the affidavit is not 
made by the plaintiff himeolf, tho deponent must stute that ho is duly autho- 
rised to mako it, and should state the means he has of knowing the fucts on 
which the action 1s founded (ibid.). An affidavit by tho clerk to the plaintiff's 
solicitor who knew the facts has been held to bo sufficient (d/allett vy. Andres 
(1897), 42 Sol. Jo. 68). 

(?) For form of uffidavit, see R. 8. C., Appendix B, No. 22a. 

(m) The cause of action may be verified generally and ehortly, and it is not 
necessary to specifically verify all the purticulars (Alay v. Chidley, [1804] 
1 Q. B. 451; Loberts vy. Plant, {1895} 1 Q. i. 097, 605, C. A.) 

(n) This 1s a necessary part of the averment (Ately v. Massey ( 880), 61... 
Ir. 445, C. A.). The fonn “ that the plaintiff is advised and beheves that the 
defendant has no answer on the merits” has been held in Ireland to be 
sufficient (Afanning v. Moriarty (1885), 12 0. BR. Tr, 072). 

(0) Where there are more defendants than one the plaintiff need not whit 
till all have appeared before applying for leave to enter Judgment against those 
who have appeared. Where the defendants ure sued us a firm the appearance of 
ove partner is a sufficient appearance upon which to make the application for 
Judginent avainst the firm (Lysaght v. Clark & Co., [1S9T] 1 Q. B. 552, CLA; 
Harris vy. Beauchamp Brothers, [1893] 2 Q. B. 634, C2 A.) The pendency of 
third party proceedings dves not prevent the applicution being made (Thorne vy, 
Steel, [1878] W. N. 215, C. A.). 

(p) McLardy vy. Slateum (1890), 24 Q. B.D. 604. But it sometimes happens 
that a defence which has been delivered, itself discloses facts which make such 
application right and proper (tid., per curiam). The plaintiff's affidavit must 
be made and filed before the summons is issued and a copy of it served with 
the summons four clear days before the return day (R. g (., Ord. 14, r. 2). 
The master to whom the applicution is made has power to deal with it us if 
the plaintiff had been entitled to tuke out and had taken out a summons for 
directions (R. 8S. C., Ord. 80, r. 1(c¢)); or, with tho consent of the parties, 
an order may be made referring tho action to a master (R. 8. C., Ord. 14, 
r. 7), who will be in the position of « referee to whom an action is referred for 
trial under the Arbitration Act, 1889 (52 & 53 Vict. c. 49}, 8. 14. Seo title 
ARBITRATION, Vol. I., p. 488. 

(a) The affidavit need not necessarily be made by the defendant himeelf, 
though where he can make one he should do so (Shelford v. Louth and Evd 
Coast Rail. Co, (1879), 4 Ex. 1). 317, G. A.) It should meet «pecifically the 
plaintiff's claim and uffidavit, and state clearly and concisely whit: the defence 
ts and the facta relied upun to support it. It is not gullicicnt to merely deny 
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vird voce evidence (b) or otherwise, that he has a good defence to the 
action on the merits, or can disclose such facts as the master may 
deem sufficient to entitle him to defend (c), or by offering to bring 
into court the sum indorsed on the writ (d). He may also oppose the 
application by showing that the plaintifi’s proceeding is irregular, 
though a mere technical objection will generally be met by allowing 
an amendment where that 1s possible. 


508. Leave to defend may be given unconditionally or condi- 
tionally (e). The defendant should be given unconditional leave to 
defend in all cases where he shows that he has a bond fide defence (f), 
or adduces facts which may constitute a plausible defence (q), or 
that there is some substantial question of fact or law to be tried or 
investigated (1), or that he has a counterclaim which is closely 





indebtedness without setting out tho facts relied upon to negative it (Walling- 
ford vy. Mutual Society (1880), 6 App. Cas. 685, 704; Whtteley’s Case, [1900] 1 
Ch. 365, C. A.). Particulars as to the defenco must always be given; it is 
not sufficient, for instance, to merely allego fraud without showing what the 
fraud consists of (Wallingford v. Mutual Sucicty, supra). The affidavit must 
stute whether the defence alleged poes to the whole of the plaintiff’s claim or 
to part only, and, if to part only, to what part (R. S. C., Ord. 14, r. 3 (b) ). 

(6) There is power to order the defendant, or in the case of a corporation 
any officer thereof, to attend and be examined upon oath, or to produce any 
leases, deeds, books, or documents, or copies of, or extracts thorefrom (R. 8. C., 
Ord. 14, 7. 3 (c)). But the power is only exercised in very exceptional cases 
(Millard v. Baddeley, [A884] W. N. 96), 

(c) Sea Wallingford vy. Mutual Society, supra, 

(d) This does not mean that he need not make an affidavit if he make such 
an offer. He must show a reasonable ground of defence as well (Cramp vy. 
Cavendish (1880), 5 Kx. D. 211, C. A; Shelford vy. Louth and East Coast Rail, Co. 
( 1879), 41x.) 317, C0. A.) A bond fide ploa of tender, together with an offer 
to bring the money into court, gives the defendant the right to defend the 
action (Griffiths v. Ystradyfoduy School Roard (1890), 24 Q. 3. 1). 307). 

i) RS. C., Ord. 14, 7. 6. 

SF) Verkshire Banking Co. v. Beatson (2) (1879), 4 C. P. 1D. 218, 215; Ray 
v. Barker (1879), 4 Ex. D. 279, 284, C. Aw; Thompson vy. Marshall (1880), 41 
I, T. 720, C. A. 3 Manger v. Cash (1889), 5 T. T, R. QTL; Lindsay v. Murtin 
(1889), 5 T. L. R. 38225 Jacobs v. Bovth’s Disii/lery Co, (1901), 85 L. 'T. 262, 
H. L.; Runnactes v. Mesquita (1878), 1Q. B. 7). 416, 418. 

(g) Yorkshire Rauking Cu. vy. Beatson (2), supra; fay v. Barker, anpra; Tronclad 
(Australia) Gold Mining Co. v. Gardner S887), 4 T. TR. 1S; Saw v. Hakim 
(1888), 56 T. TR. 72; Ward ve lumbley (1890), 6 T. I. R. 198; Bowes vy. 
Caus'te Sala and Chlorine Syndicate (1893), 9 T. 1 R. $28 5 Mane v. Mortgaye 
dnsnrance Corporation, (1894]1 Q. 3. 54,62, CA. Lynde v. Waithman, (1896) 2 
Q,. B. 180, 184, C. A. A mere statement that he has a defence or a mere denial 
of indebtednoss is insufficient (Wallingford yo Mutual Society, aupra, at p. 704; 
Whiteley’a Care, supra, at p. 364). 

(A) fronelad (Australia) Gold Mining Co. v. Garduer, aupra; Saw vy, Hakim, 
aupra; Jones vy. Stone, [VSM] ALC. 122, P.C.; Woodall v. Cresswell (1893), 9 
T. I. R. G19: Klectric and General Contract Corporation v. T'lonnson-louston 
Electric Ca, (1893), 10 T. Ta, R. 1035 Western National Bunk of New York vy. 
Perez (1890), 6 T. 1. R. 866; Wells v. .fl/ott, [1901} 2 NK. 1. $42, 848, 0. AL; 
Codd y. Delap (1905), 921. T. 610, 611, UW. 5 Vraffanlt Cycle and Tube Manu- 
facturing Co. ¥. Saunders (1897), 14 T. LR. 40; Llectric and General Contract 
Cor poration ¥. Thomeon-Housten Lilectrie Co., anpra; Warner v. bo rlby (1892), 
97.1. R. 13. The plaintiff may show by affidavit In reply that the defence 
set wp is a sham or is unfounded in fact, but in order te succeed he must make 
this clear beyond all reasonable doubt by conclusive documentary ur other 
evidence (Suc iv. Makin, supra: Paces vy. Speece (USTH), ECL PLD. 19s Girvin 
v. Grepe (1879), 1S Ch. 0. 1745 Rutheram y. frest (1879), 49 TL. J. (ag. .) 104), 
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connected with the claim in the action or may be pleaded in 
defence (i). 


509. Leave to defend may be given conditionally upon the 
defendant paying the amount in dispute into court or otherwise 
giving security for it (k), or subject to other conditions (). But this 
practice is rarely resorted to excopt where the defendant consents, or 
the defence set up is so vague and unsatisfactory that there is doubt 
as to whether there is any defence (1). 


510. If the defendant admits part of the claim, or appears to have 
a defence to part only thereof, he may be permitted to defend in part, 
and the plaintiff may have summary judgment for the admitted 
or undefended part of his claim, subject to such terms as the 
judge may think fit to impose («). Where there are several defen- 
dants, of whom some appear to the judge to have, and others not 
to have, a defence, the plaintiff may he permitted to enter final 
judgment against the latter and issue execution thereon, without pre- 
judice to his right to proceed with his action against the former (v). 


611. Where leave to defend is given the master has power to and 
should give all such directions as to the further conduct of the 
action as if a summons for directions had heen issued, and may 


(4) Whiteley’s Case, [1900] 1 Ch. 365, 360, C. A. 5 Sheppards & Co. v. Wilkinson 
(1889), 6 T. I. RB. 13, C. Av; Ford v. Hurvey (1893), 9 T. 1. RB. 328; United 
Gutta Dercha Co. v. Welch (1897), 14 'T. TL. BR. 154, C. A.). But the mere 
existence of a counterclaim not connected with the claim dues not necessarily 
entitle a defendant to leave to defend (Anylo-/talamn Bank v. Wells, Anglo- 
Italian Bank v. Davies (1878), 38 L. T. 197, C. A.; Ltotheram y. l’riest (1879), 
49 J. J. (@. 8.) 104; Newman v. Lever (1887), 4 T. 1. BR. 91), but if the 
counterclaim is substantial, overlapping the plaintiffs claim, unconditional 
Jeave to defend may be given, although part of the plaintiffs claim is admitted 
(Court v. Sheen (1891), 7 'T. 1. R. 556). 

(4) R. S.C, Ord. 14, 1.6; Ray v. Barker (1870), 4 Ex. DV. 279, 284, C. A; 
Purkiss v. Low (1886), 3 T. 1. K. 63, C. Aw; doug Nong and Shanghas Banking 
Co. v. Java Agency Co. (1891), 8 T. 7. R. 58, C. A. Money so paid into court 
is paid in to abide the event, and is a security to the plaintiff for the sum for 
which he may obtuin judgment (Me Ford, Ex parte The Trustee, [1900] 2 Q. B. 
211; Bird v. Barstow, [1592] 1 Q. B. 94, C. A.). 1f the defendant succeeds he 
is entitled to have the money paid out, though an apps is pending ( Yorkshire 
Banking Co. v. Beatson (2) (1879), 4 C. P. D. 213; Wing v. Uhurlow (1893), 10 
T. L. R. 51, 151, C. A.). 

(tj) Eg., that the action be tried without a jury (IW’ol/e v. De Braam (1899), 
81 L. T. 533, C. A.; Macartney vy. Macartney (a), 25 T. 1. It. 818). 

(m) Jacobs y. Booth’s Distillery Co. (1901), 85 L. T. 262, Uf. 1..; Manger v. 
Cash (1889), 6 T. L. RB. 271; Ward v. Plumbley (1890), 6 T. L. R. 198, 
Where the master is satisfied that there is some sum due, though the defendant 
disputes the whole amount claimed, the master may order Loe of part of 
the sum as a condition for giving leave to defend as to that part (odyson v. 
Bell (1890), 24 Q. B. D. 525, C. A.; Hoby & Co., Ltd. vy. Birch (1890), 62 L. T. 


404). 

(n) B.S.C., Ord. 14, r.4. The terms imposed may relate to suspension of 
execution, or payment of the amount levied or part thereof into court by the 
sheriff or the taxation of costs or otherwise (i/id.). There is no power to 
make the granting of leave to defend a disputed part of the claim to which a 

imé facte defence is shown conditional on payment of the part admitted 

Dennis v. Seymour (1879), 4 Ex. D. 80). But leave to defend may be given to 

a homey ene = the _ —_ ing Sea of past = to the 
son v. Bell, supra ; . V. Bérch, uz ra). 

P’(e) B C.Ord. 14, 7.5. - : 


H.L.~~—XVI1I. H 
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order that the action bo forthwith set down for trial (p). If he 
thinks a prolonged trial unnecessary he may order the action to 
be put in the short cause list (v). 


512. If the master dismisses the summons without really 
adjudicating on the merits, a second summons may be issued (r). 
An application may also be renewed on fresh materials (s), and 
where unconditional leave to defend has been given in consequence 
of a technical defect in the writ, a second application may be made 
after the defect has been cured (a). 


613. If the defendant appears to the summons and fails to 
successfully oppose the application, the master makes an order (b) 
that the plaintiff be at liberty to enter final judgment for the 
amount indorsed on the writ (c) with interes:, if any (d), or for the 
recovery of the land with or without mesne profits, as the case 
may be(e), and costs(f). Such an order is not the final judg- 
ment itself, but only a step in tho procedure towards obtaining 
it(g). The order must be drawn up in the proper department (/), 
and judgment must be entered upon it in the proper place (t) and 
on the appropriate forms (/). 


Sun-Secr. 7.—Motton fur Judgment before Trial. 


514. The chief instances (1) in which judgment may be 
obtained by motion for judgement are: (1) in actions where the 


(p) RS. C., Ord. 14, r. 8 (a); Wolfe v. De Braam (1899), 81 TL. T. 533, C. A. ; 
Macartney v. Macartncy (1909), 26 T. L. RB. 818; Lungton v. loberts (1893), 10 
T. L. R. 492, C. A. ; Bolten v. Thorne-George (1894), 38 Sol. Jo. 683; /’iygott v. 
Bartlett (1899), 34 1. J. 602, 

(9) RB. 8. C., Ord. 14, 7. 9 (a). Tf an action is put in this list payment into 
court should not be ordered (//eld v. Simons (1894), 38 Sol. Jo. 340). 

(r) Sykes Brewery C), v. Chadwick (1891), 7 T. LU. R. 258. 

8) Wagstaff v. Jaculowit:, [1884] W. N. 17. 

a) Dombey & Sons v. Playsair Brothers, [1897] 1 Q. BB. 368, C. A. 

For forms, see R. 8. U., Appendix K, Nos. 1—8. 

¢) Judgment is not given for the amount indorsed on the writ if in fact less 

is due, but only for the amount actually due (//nyhes v. Justin, [1894] 1 Q. B. 

667, C. A.; Gerrard v. (lowes, [1892] 2Q. B. 11; Lawrence & Sous v. Willcocks, 
1892] 1 Q. B. 696, O. A.; Southport Tramways Co, v. Gandy, [1897] 2 Q. B. 66, 

.A,). Judgment can only be given for a definite amount (Smith v. Edwardes 
(1888), 22 Q. B. D. 10, C. A.) 

(d) As to when a claim for interest can be indorsed, see title MonEY AND 
WMongy-LExpinc. 

(e) A tenant has the same right to reliof after a judgment under the order for 
recovery of land on the ground of forfeiture for non-payment of rent as if the 
judgment had been given after trial (R. 8. C., Ord. 14, r. 10). 

J) As to the amount of costs, see title PRACTICE AND PROCEDURE. 
Re a Debtor, Ex parte the Debtor, [1903] W. N. 6; Re Gurney, Clifford v. 
Gurney, [1896] 2 Ch. 863. 

(4) The Summons and Order Department in the King’s Bench Division and 
Obancery Chambers in the Chancery Division. 

(i) The Writ, Appearance, and Judgment Department of the Central Office or 
the district Van the ease aoay be: 

ss ip order and writ must be producod together with an affidavit of service 
of the summons if that is required by the order, and evidence that any other con- 
dition precedent (if any) to the entering of the judgment has been complied with, 
or, where leave to defend is given in terms, that the terms have not com: 
plied with; for forms, see B.S. C., Appendix F, Nos. 5 e¢ seq. 

© See aleo title Apurratty, Vol. I., p. 99; Inranrs awp CHILDREN, 
Vol. XVII, p. 142. 
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writ is indorsed with some claim other than a liquidated claim or 
a claim for damages or detention of goods, or a claim for the 
recovery of land, and the defendant has not appeared, or has 
appeared and not delivered his defence (m); (2) where there are 
adinissions of fact either in the pleadings or otherwise(n); (8) where 
in the Chancery Division the action is ordered, under the summons 
for directions, to be set down on motion for judgment without 
pleadings, to be heard as a short cause (0); (4) where the plaintiff 
is entitled to have the defence struck out(p); (5) where it is sought 
to make a judgment of the House of Lords an order of the High 
Court (q); (6) where an order has been made for certain issues or 
questions of fact to be tried or determined, and they or some of 
them have been so tried or determined (7). 


§15. Where admissions of fact have been made on the pleadings 
or otherwise, any party may at any stage of the action apply to the 
court or a judge for such judgment or order as upon such admis- 
sions he may be entitled to, without waiting for the determination 
of any other question between the parties ; and the court or a judge 
may upon such application make such order or give such judgment 
as they think just (s). 


516. In the Chancery Division the application may be made by 
motion and the action set down as a short cause on motion for judg- 
ment(t). Where there are several plaintiffs the motion must be 
made by all of them (a). If the defendant offers to submit to an 
order being made in chambers, and the plaintiff nevertheless moves 


m) See pp. 184, 186, ante. 

n) RS. C., Ord. 32, r. 6; see the text, tn/ra. 

v) See Re Pringle & Co., Pawnall v. Pringle & Co. (1903), 89 L. T. 743. As 
to whether such an order should bo made in a debenture-holder’s action, see 
Re Kitsem Empire Lighting Co., Lid., Higgs v. the Company, [1910] W. N. 154. 
As to the necessity for a statement of claim, see lle Dupont, Ltd., Dupont v. 
Dupout, Ltd., [1906] W. N. 14; Je Cadogan and Hans Place hetate Oe 2), 
Ltd., Graham vy. Cadoganand Hans Place Estate (No. 2), Ltd., [1906] W. N. 112; 
Re Kitson Empire Lighting Co., Ltd., Higgs v. the Company, supra ; and see title 
PLEADING. 

(p) See titles PLEADING; PRACTICE AND PROCEDURE. | 

(7) This is sometimes neccessary with regard to applications as to custs ; Fee 
Van Grutten vy. Foxwell (1897), 41 Sol. Jo. 715; Brittsh LJrynamite Co. v. Krebs 
(1879), 11 Ch. D. 448. As to the procedure ou appoul to the House of Lords, 
sec title PARLIAMENT. 

(r) R. & C., Ord. 40, rr. 7,8; Larkin v. Lloyd (1891), 64 L. T. 507; Bolivia 
Republic v. National Bolivian Navigation Co. (1876), 24 W. B. 361. 

s) BR. 8. C., Ord. 32, r. 6. In order that judgment may be obtained under 
this rule the admissions must be clear and a ivocal (Bennett y. Moore (1876), 
1 Ch. D. 692; Gilbert v. Smith (1876), 2 Ch. D. 686; Chilton v. Londun Cor- 
poralion (1878), 7 Ch. D. 735; Hughes v. London, Kdinburgh and Glasgow Assurance 
Co. (1891), 8 T. I. B. 81, C. A. ; Landergan v. Feast (1886), 55 1. T. 42.0. A., 
reversing 54 I.. T. 369). The power to order judgment is discretionary (J/e/lor 
v. Sidebottom (1877), 6 Ch. D. 342, C. A.; die Wriyht, Kirle v. North, [1895] 
2 Ch. 747; Jenney v. Mackintosh (1889), 61 L. T. 108, C. A.). See, further, title 
PLEADING. 

(t) Cook v. Heynes, [1884] W. N. 75; Curoli v. Hirst (1883), 31 W. B. 839; 

-Dean v. Badhum, [1908] W. N. 100. 

(a) Re Wright, Kirke v. North, supra; wee Re Criggylestone Coal Co., 
Stewart v. Crigglestone Coal Co., [1906] 1 Ch. 523, where all the dobenture- 

interested were not : 
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in court for judgment, he may only be allowed such costs as would 
have been incurred on a summons in chambers (b), unless, in the 
circumstances of the case, the judge thinks the party justified in 
setting it down as a short cause on motion for judgment (c). 

In the King’s Bench Division the application should, as a rule, be 
made to a master by summons at chambers (d), but may be made 
to the court by notice of motion (e). 


517. In all other cases the plaintiff must set down the motion 
for judgment in the proper department (jf). It cannot be set down 
without leave after the lapse of a year from the time when the 
party seeking to set it down first became entitled to do so(g). At 
least two clear days must elapse between tle service (i) of the 
notice of motion and the day named in the notice for hearing the 
motion (1). As a rule, no evidence other than affidavits as to 


(b) Allen vy. Oukey (1890), 62 L. T. 724; London Steam Dyeing Co. v. Diyby 
(1888), 67 Tu. J. (cit.) 505. 

c) Cooper- Dean y. Ladham, Ue W. N. 100. 

% Padgett v. Binns, [1884] W.N. 10; (Croft v. Collingwood, [1881] W. N. 33. 

(ec) Sce the text, infra. 

(/) Where there ure several defendants, not all of whom are in default, the 
action may be set down at once as against the defendant or defendants who are 
in default, only if the cause of action is severable Sie S. C., Ord. 27, r. 12). 
In an action to perpetuate testimony, after the time for delivery of defence had 
expired, the plaintiff on motion obtained an order that the action should pro- 
ceed, notwithstanding the defendant’s default, and that he should be at liberty 
to examine witnesses as if the pleadings had been closed (Bute (Marquis) v. James 
(1886), 33 Ch. 1). 157). As to partition actions, see Sentor v. Hereford (1876), 4 
wh. D. 494; Ripley vy. Sawyer (1886), 31 Ch. D. 494. In the King’s Bench 
Livision the motion is set down in the Crown Office, and in the Chancer 
Liivision at the registrar’s office. Tee, £2 on a precipe. In the King’s Benc 
Division the papers to be left are:—({1) Where no appearance has been entered : 
an office copy of the statement of claim filed in default indorsed to the effect 
that no defence has been delivered, a plain copy of the statement of claim, an 
office copy of the notice of motion filed in default and a plain copy, and the 
we writ; (2) where appearance entered: two copies of the notice of motion 
and of the stutement of claim, a certificate of default in delivering defence, 
and the original writ. An affidavit of service of the notice of motion may also 
be left then or subsequently. Where the motion is for judgment where the 
defence has been struck out or for judgment on admissions in the pleadings 
two copios of the order to strike out or two copies of the admissions must be 
left in addition. Inthe Chancery Division two copies of the notice of motion, 
and two copies of the pleadings, if any, must be left, and if set down as a short 
cause two copies of the draft minutes of the judgment. Where it is desired 
that the action shall be heard as a “short cause” the notice of motion should 
contain a statement to that effect and that no further notice will be given of 
its having been so marked. A certificate of counsel that the action is fit to be 
so heard and two copies of minutes of the proposed judgment or order must 
be left on setting down the motion or the notice must show the exact terms of 
the judgment or order asked for (De Jongh v. Newman (1887), 566 L. T. 180; 
Re Automatic Machines Oe and Urry’s Patents), Ltd., Graafe vy. Automatic 
Machines (Haydon and Urry’s Patents), Ltd., [1902] W. N. 236). The cause 
must be marked as a “‘ short cause” at least one clear day before it can be put 
on the paper to be heard, and if the additional papers have not been left or 
eettin sir the uotice of yea pac ret must be left ae the judge’s Wee one 
clear day re the case is put on the Practice Note, [1901] W. MT. 78: 
Ch v. Brooke (1902), 46 Sol. Jo. one denne 

yas .» Ord. 40, r. 9. 
As to service, see title PRacTicg AND PROORDURR. 

t) B.S. C., Ord. 52, v. 5. 
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service or default is allowed (k). Motions are heard before a judge _‘SEer. 8, 
in open court (l), and judgment is drawn up and entered as in the Modesof 
cuse of a judgment after trial (1). obtaining a 


Sub-Secr. 8.—At¢ or after Trial, Judgment. 
(i.) In General. 


518. If none of the modes of obtaining judgment which have Setting down 
already been considered apply, the action must be set down for trial. for trial. 
The ordinary mode of trial is by a judge in open court with or 
without a jury. But there are other modes available if the court 
thinks fit to resort to them (). 

In the Chancery Division many applications are made by 
originating summons, and are disposed of by a judge in chambers (0). 

But if the action is commenced by writ, judgment is obtained by a 
trial in court as in the King’s Bench Division. 

Notice of trial must be given, before the action is set down (p), by Notice of 
the plaintiff or other party in the position of plaintiff (q) or by the tral. 
defendant if the plaintiff fails to give notice in the appointed 
time (7). 

After notice of trial has been given the action must be set down Setting down 
by leaving the necessary papers(s), and paying the fees (/) in the the action. 
proper department (a). 

In due course the action comes on for trial in open court, in the Proceodin 
King’s Bench Division before a judge either with or without a at the trial, 
jury ()), and in the Chancery Division before a judge alone. ‘The 
points at issue are decided after evidence (if any) und argument (c). 

If either party should fail to appear when an action is called on, Non-appcar- 
the party appearing may have judgment subject to proving hig 9"¢e of 4 
claim or counterclaim so far as the burden of proof les on him (d). ee 


— 





(k) As to evidence generally, sce titles EvipENcr, Vol. XI1I., pp. 415 et sey. ; 
PRACTICE AND PROCEDURE. 

(1) In the King’s Bench Division motions to mako a judgment of the House 
of Lords a judginent of the Tigh Court are mado before a Divisional Court. 

m) Seo p. 1119, post. 

n) See title Anuirration, Vol. 1., pp. 482, 487 ef seq. 

o) See title PrRacricE AND PROCEDURE. 

p) B. 8. C., Ord. 36, r. 15. As to whon notice must be given and the 
length of notice, sce title PRACTICE AND PROCEDURE. 

9) B.S. C., Ord. 36, r. 11. 

r) Ibid., r. 12. 
8) Two copies of the pleadings, including the writ and a copy of the notice 
of trial, must be left (R. 8. C., Ord. 36, r. 30). 

(t) Ibid. ; the fee is £2, payable in the Chancery Division by an impressed 
stamp on a precipe, and in the King’s Bench Division, on the copy pleadings 
lodged on setting down. Sse. & ; 

(a) In the King’s Bench Division, in the Associates’ Department or in the 
district registry, as the case may be; in the Chancery Division in the Regis- 
trar’s Department. As to the time, sce title PRACTICE AND PROCEDURE. 

(b) As to what cases must be tried with a jury, see title Paacticz AND 


PROCEDURE. 
(c) R. 8. C., Ord. 37, r. 1. Sco titles Barristers, Vol. II., pp. 408 ef seg. ; 


Evipence, Vol. XIII., pp. 594 ef seq. = 
(d) B. 8. O. Ord. 36, rr. 31,32. In favour of a plaintiff the judgment will 
be for the relief claimed in his stutement of claim and stch other relief as i9 
incidental thereto (Stone v. Smith (1887), 35 Ch. D. 188; Kingdon v. Kirk (1888), 
37 Ch. D. 141); but not for relief beyond (Burker vy, Furlong, (1891] 2 Ch, 172 
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Sxcr. 8. 519. It is the duty of the judge at or after a trial to direct judg- 
Modes of ment to be entered as he thinks right (e); and his direction that any 
obtaining 8 judgment be entered for any party absolutely is a sufficient 
Judgment. guthority to the proper officer to enter judgment accordingly (f). 
Judge must If the action be tried with a jury, the judge directs judgment to be 
direct judge entered in accordance with their verdict. If it be tried without a 
menttobe jury, the judge directs judgment to be entered in accordance with 
entered, : ; 
lis own findings. 
Entry of The judgment or order having been drawn up and passed must 
judgment. = be entered in books kept for the purpose by the proper officer (9). 

Where the Judicature Acts or the Rules of the Supreme Court pro- 
vide that judgment may be entered on the filing of any affidavit or 
the production of any document, the entering officer must examine 
the affidavit or document produced, and, if the same is regular and 
complete, enter judgment accordingly (i). 

Where the entering officer is empowered to enter judgment 
pursuant to any order or certificate or return to any writ, he 
may enter judgment upon the production of such order or certificate, 
sealed with the seal of the court, or of such return (7). 


Final and 520. A judgment may be drawn up in favour of a plaintiff, con- 
interlocutory taining a final judgment as to part of his claim and an interlocutory 
judgmeut. = judgment as to the remainder; and, when after a trial, judgment is 

directed in favour of the plaintiff against some of the defendants, 


Judgment may be given without proof of service of notice of trial (Datrd v. East 
Riding Club and Racecourse Co., [1891] W. N. 144, following Chorlton yv. Dickie 
(1879), 13 Ch. D. i In favour of a defondant who has no counterclaim the 
Judgment will be a dismissal of the action and will have the same effect as if 
the action had been dismissed on the merits (Armour v. Bate, [1891] 2 Q. B. 
233, 0.A; Re Orrell Colliery and Férebrick Co. (1879), 12 Ch. D. 681; Re South 
American and Mesxtcan Co., [1895] 1 Ch. 87, C. A.). No proof of service of 
notice of trial is necessary (Ducres-Patterson y. Fovte, [1890] W. N. 70). Should 
neither party appear the action is struck out of the list. There is power to order 
the case to be restored where non-appearance was caused by illness, but the 
relief may be on terms as to payment of costs eae v. Walliams (1876), 24 W. RB. 
100; Arntson v. Smith (1889), 41 Ch. D. 348, C. A.). 
() B.S. C., Ord. 36, r. 39; Peters v. Perry & Co. (1804), 10 T. L. R. 366 
Gudgment entered for defendants where the jury disagreed). ‘It is the 

usiness of judges to send into the wold, not doubts, but decisions” (/indu vy. 
Belisario fries), 1 Hag. Con. 216, per Sir WILLIAM Scort, at p. 220; cited in 
Lanstim Monotype Corporation, Ltd. y. Anderson, [1911] 2 K. B. 15, per 
Haniuton, J., at p. 23). 

J) B.S. 0., Ord. 36, r. 42. 

g) B.S. 0., Ord. 41, r. 1. The proper officer is, in the Chancery Division, 
the registrar (R. 8. C., Ord. 62, r. 2). All judgments in the King’s Bench 
Division, if entered in London, are entered in the Writ, Appearance, and 
Judgment Department at the Central Office (B.S C., Ord. 42, r.2). Judgments 
in causes or matters which are ecaneaiy Rd a district registry should in most 
cases be entered in the district registry (R. S. C., Ord. 35, rr. 1—3; Townend 
v. Kirkham, [1898] 1 Q. B. 51, C.A.). Judgment cannot be entered upon 
the award of an arbitrator (Arbitration Act, 1889 (52 & 53 Vict. o. 49), sa. 12. 18, 
15; R. 8. 0., Ord. 54, r. 4F; Re A Bankruptcy Pelstion, Ex parte Caucasian 
Trading Corporation, [1896] 1Q. B. 368,0. A.; Re A Bankruptcy Notice, [1907] 
1K. B. 478, 0. A., f* FLETCHER MouLTox, L.J., at p. 482); .and see title 
AxnsirRaTion, Vol. 1., p. 473. 

h) R. 8. O., Ord. 41, r. 6. 

#) Fad, x. 7 
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but in favour of other defendants against the plaintiff, tho judgmont 
many be entered up on one form (h). 

It is not necessary to wait till costs have been taxed before 
entering judgment. The amount of the costs, when ascertained by 
taxation, is added to the judement afterwards (/). 


(it.) In the King’s Rench Division. 


§21. In the King's Bench Division (m) the judament dirocted to be 
entered is recorded by the proper oflicer (1) upon a certificate, and in 
order to enter judgment the judgment must be drawn up, by the 
party oltaining it, on the proper forms (0) and taken, wilh the 
associute’s certificate and the filed copy of the pleadings, to the 
proper department (a). 

The judgment is prepared by the party obtaining it, and submitted 
to the proper oflicer before entering. 


(iit.) Zn the Chanerry Division, 


§22. In the Chancery Division the drawing up of the judemont 
in an action tried in court, or of the order made on originating 
summons in chambers, is a more complicated process. In order 
that the judgment or order may be reduced to writing in the 
registry or oflice of the court, the party who desires to prosecute 
it must bespeak the written record (b), and leave with the registrar 
his counsel’s brief and any other documents which may be required 
for the purpose(c); and from those materials, tovether with the 
registrar's own note, a draft or minute of the judgment or order is 
prepared (d). The judgment or order must, unless otherwise 


Pe ty eR eR ERENCE SAAS ire oR ORAS Spat 








a — ee ete oe oe 





(k) Practice Masters’ Rules (17). A counterclaim is really in the nature of a 
cross-action (Stumore v. Campbell «& Co., [1892] 1 Q. B. 314, C. A. Hewitt & Co, 
vy. Blumer & Co. (1886), 3 T. I. R. 221, C. Aw; but seo Westacott v. Levan, 
[1891] 1 Q. B. 774 3 Grifiths v. Patterson (1888), 22 1. R. Ir.656, C. A.; Bankes 
v. Jarvis, (1903) 1 K. 1. 549, per CHANNELL, dJ., at p. wir As to the form of 
judgment when plaintiff succeeds on the claim and the defendant on a counter- 
claim, see kt. 8. C., Ord. 21, r. 17; Lowe v. //olme (1883), 10 Q. B. 1) 2k6; 
Shrapnel v. Laing (1888), 20 Q. B. 1). 334,C. A ; Alas Metal Co, v. Miller, [1898 
2Q. B. 600, C. A.; Provinctal Bill Posting Co. v. Low Moor Iron Co., [1909 
2K. B. 344, C. A.; Sharpe v. Hagqyith (A911, 27 T. LL. BR. 541, 

l) After taxation the officer who signed the judgment enters on the original 
judgment the particulars of the master's certificate of tuxution, and initials and 
compl.tes the office copy judgment. Execution for the costs can then issue. 
See ulxo R. 8. C., Ord. 42, r. 18, and title ExzouTion, Vol. XIV., p. 38. As to 
the old practice, see note (/), p. 206, post. 

m) K.8.C., Ord. 36, r. 39. 

n) I.e., the associate. 

o) RB. 8, C., Ord. 41, rr. 1, 8; for forms, see BR. 8. 0., Appendix F, Nos. 11 
e seg. The feo is £1 on the original judgment and an office copy stamp on the 


copy. 
ta) I.e., the Writ, Appearance, and Judgment Department. Entering a 
judgment by the proper officer is popularly culled ‘ signing " the judgment. 
6) B.S. i. Ord. 62, r. 2. 
i: ltid., 7.4; Yestman v. Read (1865), 14 W. R. 123. The judgment or 
order must be bespuken, and the briefs and other documents must be left 
with the registrar, within three days after the judgment or order is pro- 
nounced or finally a es of by the court or judge (BR. 8. 0., Ord. 62, r. 5, as 
amended by R. 8. C., July, 1911). 
(2) RB. 8, C., Ord. 62, rr. 7—14. 
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ordered, be drawn up and entered within fourteen days from the 
date thereof, and if not drawn up and entered within that time, the 
registrar must report to the judge in writing why the provisions of 
the rule have not been complied with, and give his opinion as to 
whether any, and which, of the parties or their solicitors are 
responsible for the delay. The judge may thereupon direct the 
parties or solicitors to attend before him, and, unless a satisfactory 
explanation is forthcoming, make such order as to costs of drawing 
up and entering the judgment or order as he thinks fit, He may 
also direct that, as against the party responsible for the delay, the 
time for appealing from the judgment or order shall run as 
from the date when it ought to have been drawn up and 
entered (c). In the case of orders made on summonses in 
chambers in the Chancery Division, the formal order is drawn up 
from the note made and initialled by the judge or master himself 
on the appropriate document (/). 


§28. It is the duty of counsel engaged in the cause to take a note 
of the substance of the judgment as it is delivered, usually by indorse- 
ment on their briefs. Should these indorsements differ, the regis- 
trar's note will be conclusive, and no affidavit of the grounds on 
which the judgment proceeded is necessary or admissible (9). 
Where an order is made by arrangement between the parties, no 
evidence can afterwards be received as to what terms were intended. 
Should there be a dispute on this point, the order will be treated 
as not having been made(h). The registrar may require the matter 
to be mentioned to the court if he should meet with difficulty in 
settling the order (2). When the registrar has settled the minutes 
of the judgment and communicated them to the parties, if no 
objection is made, the judgment is passed(j) and entered (x). IE, 
after (1) the registrar has settled the minutes, any difficulty or dis- 
pute should arise thereon, any party may apply to the court by 


e) RB. 8. C., Ord. 62, r. 14a (R.8.C., July, 1911). 

J) Every order made in chambers which has not been made by the judge 
personally must be marked in the margin with the name of the master responsible 
for the order (R. S. C., Ord. 55, r. 15, as amended by BR. S. 0., July, 1911). 

Ex parte Skerratt (1884), 28 Sol. Jo. 376, C. A. 

h) Per Pearson, J., [1884] W. N. 91. Such disputes may be avoided by at 

once drafting minutes of the agreed order, and having them signed by the 
tive counsel of the partics (Daniell, Chancery Practice, 642). 

t) Prince v. Howard (1851), 14 Beav. 208. 

j) A judgment or order is said to be passed when the registrar has marked 
his initials in the margin at the foot of the last page, as an authority to the 
clerk of entries to enter it in the registrar's books (R.S. 0., Ord. 5, r. 13; Ord. 61, 
r. 19; Ord. 62, rr. 7—14). As to orders to be acted on by the paymaster, see 
Supreme Court Funds Rules, 1905, r. 24. Where the order is of a simple kind 
the registrar settles it himself, but in other cases gives notice to the parties of an 
y jomommayey to settle and pass ia v. Tulk (1849), 6 Hare, 611,616; Huryrave v. 

ve (1851), 3 Mac. & G. $48; Smith v. Acton (No. 2) (1859), 26 Beav. 559). 

5 A judgment, after it has been settled by the registrar, cannot be altered 


‘ in the absence of any interested ate Fail v. Afajor (1848), 13 Jur. 1), nor can 


a consent be arbitrarily withdrawn (Harvey y. Croydon Union Rural parva 
Authority (1884), 26 Ch. D. 249, 0. A.), and when it has been passed and en 
it cannot be altered without the sanction of the court (Blake vy. Harvey (1885), 
#9 Ch. D. 827, O. A.). See, further, p. 212, post. 

(3) Not before (Prence v. Howard, supra). 
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motion to vary the minutes, specifying the particular matters to 
which he objects (m). The application may be made at any time 
before the minutes are passed and entered (7), but not thereafter (0). 
On the motion to vary minutes, the only question is, What was the 
order made?(p). No enlargement of the order can be permitted, 
unless all parties consent, or it is impossible to ascertain what was 
ordered. Jn the latter event, the case will be put in the paper to 
be argued again (gq). The application must be made to the court 
which made the order (1), and no appeal lies from the decision of a 
judge with reference to the minutes of his order (s). 


524. A judgment or order, in its final shape, usually contains, 
in addition to formal parts, a preliminary or introductory part, 
showing the form of the application upon which it was made, the 
parties appearing, any consents, waivers, undertakings, or admis- 
sions given or made, so placed as to indicate whether they relate 
to the whole judgment or only to part thereof, and a reference to 
the evidence upon which the order is based; and a substantive 
or mandatory part, containing the order made by the court. 
Where this latter part is not of a simple character, declarations of 
rights will as a rule come first, followed by directions, ¢.7., for 
accounts and inquiries (t) for the purpose of ascertaining or giving 
effect to such rights, and lastly, consequential directions, ¢.4., for 
payment of money, delivery or sale of property, dealings with funds, 
taxation and payment of costs (7). 


525. In all actions and matters tried with witnesses the judg- 
ment or order must, unless the judge for some special reason 
otherwise directs, be drawn up without entering the evidence (a). 
But if the judgment or order be appealed aguinst, the appellant must 
within four days after service of the notice of appeal take an 
appointment before the revistrar for the purpose of settling a 
schedule of the evidence used at the trial, and in settling such 
schedule the same procedure is to be followed as in the drawing 


(m) Tennant v. Trenchard (1869), 4 Ch. App. 537, 545. Or liberty may be given 
at the trial to mention tho case again on the minutes (J/oad v. Cooper (1859), 26 
Beav. 373). A motion to vary minutes was not a proceeding known to the com- 
mon law ene Swire, Me'lor y. Sivire (1885), 30 Ch. D. 239, C. A., per Linney, 
L.J., at p. 241). 

(n) General Share and Trust Co. v. Welley Brick and Pottery Co. (1882), 20 
Ch. D. 180, C. A. 

0) Re Suire, Mellor v. Swire, supra. 

°} British Dynamite Co. v. Nrebs (1877), 25 W. BR. 846: Robinson v. Barton 
Local Board (1882), 21 Ch. D. 621, C. A.; South Wales Mineral Rail. Co. vy. Daries 
(1896), 31 Sol. Jo. 110, C. A. 


Reece v. Reece (1836), 1 My. & Cr. 372; General Share and Trust Co. v. 


iY Memorandum, [1876] W. N. 296. 
: 
Wetley Brick and Pottery Co., supra. 


t) RB. 8. C., Ord. 33, r. 7; and see title PracTIcE AND PROCEDURE. 

u) Orders directing funds to be lodged in court or funds in court to be pnid 
or otherwise dealt with must have annexed to them respectively a lodgment or 
payment schedule bearing a formal heading similar to that of the order (R. 8.0, 
Ord. 62, r. 16; Supreme Court Funds Rules, 1905, rr. 5, 6). 

(aq) 8.8. C., Ord. 62, r. 14 b(R. 8. C., duly 1911). 


3 James v. Jones (1892), 67 1.. T. 584, C. A. 
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up of orders (). If there is any dispute as to what evidence shall 
be entered as read the matter must be adjourned to the judge before 
whom the action or matter was tried, to be decided by him. The 
judge may thereupon give directions as to the costs of the adjourn- 
ment as he thinks fit, buf subject to such direction the costs of 
settling the schedule are costs in the appeal. The schedule must 
be signed by the registrar, but must not be entered nor the judg- 
ment or order amended so as to incorporate it unless the Court of 
Appeal so direct (c). 

Other judgments, though merely directing issues or inquiries, 
should contain a statement of the evidence on which they 
are founded (d), together with a statement of any objections 
to evidence that may have been taken at the hearing of 
the cause, and of the decision of the court upon such objec- 


tions, the evidence objected to being entered os read or not read 





ee tee pe A re 








b) R. 8. C., Ord. 62, rr. 7-14. 

ce) R.8.C., Ord, 62, r. lfc (RR. 8. C., July, 1911). As to marking bundles 
of correspondence for identification, and supp ‘ing copies for the use of the 
Court of Appeal, see N.S. C., Ord. 62, r. 14 fn. S. C., July, 1911). 

d) It seeins to have been the ancient Chancery practice, in drawing up 
orders, to recite the facts which had been proved by the cvidence given (rend 
v. Brend (1684), 1 Vern. 213; Bonham y. Newcomb (1684), 1 Vern. 214). But 
the modern view is that tho registrar’s duty is to say what evidence was 
adinitted, not what was thereby established (Trulork vy. Robey (1847), 2 Ph. 
395; Boyd y. l'etrée (1870), 19 W. R. 221; Bousquet v. Bent (1873), 21 W. RB. 
749 (decree roferring to evidence given by a witness who was not sworn); 
M' Mahon y. Bur. hell (1846), 2 Ph. 127; Parker v. Morrell (1848), 2 Ph. 453). 
Every document which it is intonded to use in evidence oucht to be formally 
Pe in and marked by the registrar (Matson v. Rodwell (1879). 11 Ch. TD. 150, 

. A.); and only documents which have been actually and specifically referred 
to at the trial should be entered as read in the judgment (Mainwaring vy. 
Clarina (Lord), (1910) W. N. 14, not following Law vy. Law, [1904] W. N. 152). 
The judge marks on his copy correspondence each letter read, and no others 
should be entered in the judgment. If the lctters read are numerous, these 
muy be entered as read “a bundle of (so ey, letters which is identified by the 
signature of the registrar.” Admissions should be stuted in the order (4.-@. v. 
Murdoch (1850), 14 Jur. 588, 597; Watson v. Rodwell, supra; Mainwaring v. 
Clarina (Lord), supra; B.S. C., Ord. 61, r. 15 (written admissions of evidence 
to be tiled before an order in which they are ontered as read is passed) ). 

Where a decree has been made in favour of a defendant without his evidence 
having been heard, there should be entered as read all the evidence which he 
could have put in at the hearing (Manby v. Bewicke (1857), 3 Jur. (N. 8.) 685). 
Affidavits should be entered as read if notice has been given of intention to 
read them, though they were not actually read nor filed specially for the 

urpose of the 0 arom (Cutholic Printing and l'ublishing Co., Lid. v. 
Wein (1862), 9 Jur. (N. 8.) 436). Evidence on the merits should be entered as 
read, though the case was disposed of on a preliminary objection, without the 
necessity of adducing evidence (Re Lingard, Ex purte Lellott (1817), 2 Madd. 
259, 261; but see Cumille v. Donato (1865), 11 Jur. (N. 8.) 26, and Re Lrampion 
and Lingtown Rail. Co., Shaw's Claim (No. 2) (1875), 10 Ch. App. 186, 0. A.). In 
drawing up an order made by consent, it is not right to enter evidence as read 
(Blakey v. Shaw (1887), 31 Sol. Jo. 555). Where the plaintiffs failed on their 
own evidence, without cross-examination, and their bill was dismissed with 
costs, the defendants’ evidence was entered, not as read, but for the purposes of 
costs only (Stanger Manu/fucturing Co, v. Wilsun (1876), 2 Ch. D. 434, 448, C. A.; 
S. O. in the House of Lords, sub nom. “Singer” Machine Manufucturirs vv. 
Wileon (1877), 3 App. Cas. 376, 8381—383 (remarks on the inconvenience of the 
form of the decree, which treated as read some of the pluintiffs’ affidavits 
whioh in fact had not been read)). Onan ap to the [louse of Lords no 
further evidence oan be given; nothing can be looked at but the decree itself, 
and what is stated or referred to in it (Fernie v. Young (1866), L. R. 1 H. L. 63). 
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accordingly (e). Objections to admissibility should be disposed of Seer. 3. 
at the time, and evidence should not be entered as having been Modes of 
read “de bene esse, saving just exceptions” (/). When drawing obtaining a 
up an order, the registrar may, with the consent of the parties, Judgment. 
make such alterations in it as his experience leads him to believe 

the court would sanction, and these are binding on the parties (9). 


Sun-Sect. 9.—Jn the Court of Appeal. 


526. The result of an appeal or application for a new trial mado Judgment of 
to the Court of Appeal is embodied in an order of the Court of {he Vourt of 
Ay peal drawn up by the associate in the King’s Bench Division “!!™ 
and by the registrar in the Chancery Division (h). No judgment is 
entered upon it, but the order is enforceable as though it were a 


judgment (7). 
Sect. 4.—Drawing up of Orders. 


§27. Apart from orders which arein the nature of judgments (k), Gencral rule, 
if is necessary, as & general rule, to draw up all orders, whether 
made in chambers or in court. But to this rule there are certain 
exceptions, and, in such cases, the order need not be drawn up 
unless the court or a Judge so directs (/). Such exceptions are orders What orders 
not emlod\ing any special terms, nor including any special dirce- Nae Pi be 
tions, but simply enlarging the time for taking any proceeding or . 
doing any act, or giving leave (1) for the issue of any writ other 
than a writ of atlachment (m); (2) for the amendment of any writ 
or pleadings; (8) for the filing of any document; or (4) for any act 
to be done by any oflicer of the court other than a solicitor (n). It 
(e) Watson v. Larker (1846), 2 Ph. 5; A.-G. vy. Murdoch (1850), 14 Jur. 588, 
697. But itis not the practice to insert in the judgment as druwn up any mention 
of a refusul of leave to amend (Latrd y. Briggs (1881), 16 Ch. D. 663, C. A.). 
(Sf) Parker v. Morrell (1848), 2 Ph. 453; Handford v. Hand/ford (1846), 5 
Hare, 212; Mrake v. Drake (No. 1) (1858), 25 Boas. 641. An affidavit used on 
a motion but not filed until afterwards may be entered in the order as rend, if 
80 doing does not interfere with the date of the order; e.g., if filed on the same 
day (/ie Wing & Co.'s Trade-murk, [1892] 2 Ch. 462, C. A.). Itis not the duty 
of a judze of first instanco, where the pluintifl’s case has fuiled, to hear the 
defendunt’s evidence, merely to put the defendant in a better position in the 
event of an appeal (//ammerton v. Loney (1876), 24 W. BR. 6033). 
W) Davenjort v. Stafford, Frisby y. Staffurd, Davenport vy. Manners (1845), 
8 Beav. 503). As to muking additions to a judgmont after it has been pro- 
nounced, ¢.7., adding inquiries, see R. 8. C., Ord. 33, rr. 2. 3; Barber v. Mackrell 
(1879), 12 Ch. D. 534, C. A. ; Kdmonds y. Rubinson (1885), 29 Ch. D. 170; Taylor 
v. Mostyn (1886), 33 Ch. D. 226, C. A. 
(h) See p. 199, ante; and as to appeals generally, see title PRacTICE AND 
PROCEDURE. 
(s) See tithe Contempt or Court, ATTACHMENT AND CommiTTAlL, Vol. VIT., 
pp. 279 et sez. As to enforcing judgments generally, ExecuTion, Vol. XIV., 


pp. 1 ef seg. 
i; See as to these, pp. 176 ef eeq., ante. 





l) RB S.C., Ord. 52, r. 14, 

m) Notwithstanding this rule it is the usual practice to require an order for 
the issue of a writ for service out of the jurisdiction, or for the issue of a con- 
current writ, or for the renewal of a writ, to be drawn up and filed when 
issuing or renewing the writ. So also orders giving leave to issue execution 
are frequently drawn up. 

(n) Orders for the assessment of damages by a master after interlocutory 
judgment must be drawn up (Practice Masters’ Rules (20)). 


ts 
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is not usual in practice to draw up an order giving leave to 
appeal. 

Where the order need not be drawn up, it may be carried into 
effect upon the production of a note or memorandum of the order 
signed by the judge, master, registrar, or district registrar as the 
case may be (0). 


528. In the King’s Bench Division, in the case of orders which 
must be drawn up, it is the duty of the party having the custody 
of the summons, notice, or other document, on which the master’s 
or judge’s order is indorsed, to lodge it forthwith in the Summons 
and Order Department. If he fails to do so, the other side or any 
party affected by the order may give him notice to do it, and on non- 
compliance with the notice may apply to the master by summons 
for delivery to him of the summons, notice, or document. If after 
lodgment of the summons, notice, or document the party having 
the conduct of if does not draw it up within four days, any person 
affected by it may do s0 ( p). 


§29. In the Chancery Division orders relating to steps in the 
procedure, which are drawn up in Chancery chambers, need not be 
entered in the Resistrar’s Department before the issue of an attach- 
ment for disobedience thereof (7). In other cases the order must 
be entered, and cannot be enforced till after entry (r), even if the 
non-entry is due to a mistake of the entering clerk (s). 


530. If before on order, whether made in court or chambers, has 
been drawn up, the attention of the judge is called to a point which 
has not been sufficiently considered, the judge may stay the 
drawing up of the order and rehear the matter (*). 


Sect. 5.—Date of Judgments and Orders. 


§31. A judgment pronounced by the court or by a judge in court 
is entered as of the date when It was so pronounced, unless the court 
or judge otherwise order(a). By special leave of the court or a 
judge such judgment may be ante-dated or post-dated (0). 


(o) R.8. C., Ord. 52, r. 14. 

(p) Regulations issued by the masters in the King’s Bench Division dated 
ith August, 1906. 

(q) B.S. C., Ord. 62, r. 2 (1). 

r) Adkins v. Bliss, Vule v. Bliss (1838), 2 De G. & J. 286, C. A. 

8) Tolsen vy. Jervis (1845), 8 Beav. 364, 366 ; Ballard v. Y'omlinson (1883), 52 
L. J. (cH.) 656. 

t) . 213, post. 

a) B.S. C., Ord. 41, r. 3. 

b) Ibid. ; the power to ante-date should be exercised with caution and on 
sce grounds (Lorthwick v. Eiderslie Steamship Co. (No. 2). [1905] 2 K. B. 516, 
QO. A., per curiam; Ecroyd v. Coulthard, [1897] 2 Ch. 554, 573 (between the 
trial of an action and delivery of A rs ent therein one of the defendants died ; 
the judgment was dated as of ust day of the trial); Haller v. Delander 

1715), cited in Cumber v. Wane (1719), 1 Stra. 426; andin Zaylor v. Matthews 
1716), 10 Mod. Rep.325 ; Cumber v. en Gudgment entered nunc pro tunc 
when defendant died pending cur. adv. wult); Davics vy. Davies (1804), 9 Vea. 
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In all other cases the entry is dated as of the day on which the 
requisite documents are left with the proper officer for the purposes 
of such entry (c). 

Where an interlocutory judgment for damages to be assessed has 
been entered, the amount of the damages, after it has been ascer- 
tained, is added to the judgment already entered, and the whole 
judgment is therefore dated as of that day on which the interlocutory 
judgment was entered. 

An order if and when drawn up must be dated the day of the 
week, month, and year on which it was made, unless the court or a 
judge otherwise direct (d). 

Where an order directs an act to be done within a limited time 
and the order is not drawn up in due course, the order may, by 
leave of the master, be drawn up as of the date when it was made, 
but extending the time limited until after service of the order. 
Where no special time is limited, the order may be drawn up, by 
leave of the master, as of the original date simply (c). 


461; Donne v. Lewis (1805), 11 Ves. 601 (decreo lost ; redrawn and ontered after 
eighteen years); Lawrence v. Richmond (1820), 1 Juc. & W. 211 (so after 
twenty-three poe) Belsham vy. Percival (1849), 8 Hare, 167 (decree duted 
1847 entered by order made in 1851); Collinson y. Lister (1800), 20 Boav. 356 ; 
Russell v. Tappiny (1855), 3 W. 2. 379 (order drawn up and passed, but not 
entered ; after nine years the court directed a reissue of it, on tho aflidavit of 
the solicitor who had obtuined it); 7roup v. Troup (1868), 16 W. R. 573; 
Ex parte St. Paul’s (Dean and Chapter) (1870), 18 W. R. 724 (ordor not 
entered. the original lost; ordered to be redruwn from the minutes in the 
minute bouk and entered nune pro tunc); Turner v. London and South-Western 
Hastl. Co. (1874), L. I. 17 Eq. 561 (the plaintiff died after the hearing and before 
paint the court ordered the judgment to be dated ns of the date of the 
euring); Afoore vy. Jlobinson (1878), 20 W. KR. 312 (defendant died after trial 
and before judgment on further consideration ; judzment entered as of the da 
of the trial) Winkley v. Winkley (1881), 29 W. R. 628 (after judgmont, sitiicly 
referred to heredituments described in the statement of claim, the statement of 
claim was amended in respect of such description. and the dute of the Judgment 
was altered, no purty objecting); /te Jones (S. A.), Bullis y. Jones (1891), 39 W. R. 
619 (order drawn up and acted on, but never passed und entered: on ex parte 
applications the order wus directed to be redrawn up, pusscd, and entered nunc 
wo tunc). Reversal of a judgment by the Court of Appeal las beon held not to 
ea sufficient ground for antedating the judgment to the date of the first trial 
so that interest may mun from then on the sum recovered under the judgment of 
the Court of Appeal (Borthwick v. Eiderslie Steamship Co. (No. 2), aad 2K. 3. 
616,C. A.). Where a judgment or order has not been entered within the proper 
time (see p. 200, ante), no order to enter nunc pro tunc is necessary ; but in all 
cases in which such orders were formerly made as of course it is sufficient to 
leave with the clerk of entries a memorandum in writing, countersigned by the 
Chancery registrar (It. 8. C., Ord. 52, r. 15). If an affidavit verifying formal 
evidence is allowed to be produced after the judgment is given, the judgment 
should be dated as of the day when the affidavit 1s filed (/’atch v. Ward, fi 866] 
W. N. 166). But this does not apply to merely formal affidavits of service. 
Where these are sworn and filed on a day subsequent to that on which the 
order was mide, the order is not to be post-dated, but a memorundum of the 
date of filing the affidavit is to be made on the margin. 

(c) B.S. C., Ord. 41, 17.4; Re Gurney, Clifford v. Gurney, [1896] 2 Ch. 868; 
and compare Putch vy. Ward, supru. 

(d) B.S. C., Ord. 52, r. 13. An order is ‘“‘ made” when it im pooowe not 
when it is drawn up (/’e Risca Coal and Iron Co., Ex parte Hookey (1862), 4 De 
G. F.& J. 456). An order ought never to bear a fictitious date (Ashley v. Tuylor 
(1878), 10 Ch. D. 768). 

(e) Practice Mastera’ Rules (20). 
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532. The date of the judgment or order is important in that 
the judgment or order generally takes effect from that date (/f). 
Interest on the judgment debt and costs runs from the date given 
to the judgment (9). 

But where a plaintiff fails in a court of first instance on a 
claim for unliquidated damages, and on appeal an order is made 
that judgment be entered in his favour for damages to be ascer- 
tained, the judgment does not as a matter of course take effect 
from the date of the trial of the action, so as to entitle the plaintiff 
to interest from that date upon the amount recovered, but will only 
take effect from the date of the judgment of the Court of Appeal, 
unless an order is made by that court ante-dating its judgment (/). 

It is doubtful whether the same rule applies where the amount 
elaimed at the trial was a fixed sum, and the only question for 
decision was whether it was due or not (?). 

Further, garnishee proceedings can be commenced before judg- 
ment is actually entered (4). But where it is necessary to enter 
judyment, execution may not issue till the entry (i), and for the 
purposes of appeal the time runs from the time the judgment is 
signed, entered, or otherwise perfected, except in the case of an 
order in chambers, when it runs from the time it was made or tlie 
appellant first had notice of it, and in the case of a refusal of an 
application, when it runs from the date of the refusal (m). 

Again, an order as a rule takes effect from the day it was made— 


(ff) R. 8. C., Ord. 41, rr. 3, 4 (judgments); R. 8. C., Ord. 62, r. 13 
(orders). As to the priority of judgments, see titles BANKRUPTCY AND 
INSOLVENCY, Vol. II., pp. 215 «¢ seq. ; COMPANIES, Vol. V., pp. 516 ef seq. ; EXECU- 
rion, Vol. XIV., p. 26; EXECUTORS AND ADMINISTRATORS, Vol. XIV, p. 244 
et seg. At common law the rule was that judgments related back to the first 
day of the term (Swann v. Broome (1764), 3 Burr. 1595 ; Lyttleton v. Cross 1824), 
3B. & 0.317; Greenway v. Fisher (1827), 7 B. & 0.436; Whittaker v. Whittaker 
(1828), 8 13. & C. 768). Prior to the Judicature Acts a judgment was not com- 

lete for all purposes until the costs had been taxed (Butler v. Bulkeley (1823), 8 
Moore (co. P.), 1045 Wright v. Lewts (1840), 4 Jur. 1112; Doed. Ellis v. Owens 
(1842), 9 M. & W. 455, per Parke, B.; leirce v. Derry (1843), 4 Q. B. 635). It 
was not, however, dovoid of all effect before such taxation (Fisher v. Dudding 
rt 9 Dowl. 872; Walter v. De Richemont (1844), 6 Q. B. 644; Fewins v. 

cthlridge (1859), 4 LI. & N. 418). 

(g) West Ham Union Guardians v. St. Matthew, Bethnal Green (Churche 
wardens etc.), [1895] 1 Q. B. 662, C. A.; Re Clayett, Ex parte Lewis, [1888] W. N. 
100, C. A. (debt) ; Boswell v. Cuaks (1887), 57 L. J. (cw.) 101, C. A. at But 
where an order is made that an account be taken and that the defendant do 
pay what shall be found due, interest runs from the date of the certificate of 

e amount due (4.-G. v. Carrington (Lord) (1813), 6 Beav. 454); and in ordi- 
mary payment of costs, previously taxed, out of a fund the court may direct 

yen - ag from the date of the certificate (Carter v. Carte~ (1863), 2 

ew Rep. 512). 

h) Borthwick v. Elderslie Steamship Co. (No. 2), [1903] 2K. B. 516, C. A. 

$) fbid., per CoLtins, M.R., at p. 521. Where judgment was given for 
the defendants by the court of first instance and the Court of Appeal in 
an action upon a policy of marine insurance, but the judgment was 
reversed by the House of Lords, interest was allowed from the date of the 
cogsen judgment (Afacbeth & Co. v. Maritime Insurance Co. (1908), 24 T. L. RB. 

b Toltby v. Hodgeen (1889), 24 Q. B. D. 103, CO. A. 

t) See title ExxcuTion, Vol. XIV., p. 5. 

m) B. 8. C., Ord. 53, r. 15; see title PRacricg AND PROOZDURE. 
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which, as we have seen, is its date (n)—without its being drawn up 
or served, unless it is otherwise expressed(o). But some orders by 
their nature require service to make them operative (p). 


Secr. 6.—Service of Judgments and Orders. 


633. It is not necessary to serve a judgment or order for the 
recovery by, or payment to, any person of money beforeissuing execu- 
tion thereon (q), unless the order directs payment within a certain 
time after service of the order (7). 

But a judgment or order requiring a person to do an act thereby 
ordered must be served (s) on the person who is required to obey it 
within the time limited for doing such act (¢). The judgment or 
order must state the time, or the time after service of the judgment 
or order, within which the act is to be done (i); and a copy thereof 


ae er ee i ee cee ee 


(n) R. 8. C., Ord. 52, r 13. As to conversion by an order for sale of real 
roperty, see title Equity, Vol. XIII, pp. 111, 112, and Fauntleroy vy. Beebe 
1911), 55 Sol. Jo. 497, C. A. 

(0) B.8.C., Ord, 62, r. 13; Script Phonography Cv., v. Gregy (1890), 59 Tu. J. (cur.) 
406 (order dismissing action in default of pleading); ZHuptun v. Lubertsun (188+), 
23 Q. B. D. 126, n. (order for judgment unless money puid into court); /ardenv. 
Richter (1889), 23 Q. B. D. 124 (order for Judgment in dofault of answor to 
interrogatories); Bluunt v. Whitely (1898), 79 LL. T. 635, C. A. (receiving order in 
bape Aa See also Re Munning (1885), 30 Ch. D. 480, ©. A., per Cotton, L.J., 
at p. 482. In Metculfe v. British T'ea Association (1881), 46 L. I. 31, it was held 
that the order did not take effect till it was drawn up and served. This is 
apparently in conflict with Script Phonography Co. v. Greyy, supra. In each case 
au order wus made dismissing the action unloss the plaintiff took a step within a 
limited time ; such step was not taken within the time limited, and the order was 
drawn up after such time had expired. In the eurlier case the time for 
appealing aguinst the order was enlurged, and in the later the action was treuted 
as at an end on the expiration of the limited time. But in the later case the 
order had not been appeuled from, nor had any application for that purpose 
been made. 

p) As to service, see the text, infra. 

g) Land Credit Co. of Ireland v. Fermoy (Kone Ex parte Munster (1870), 
6 Ch. App. 323; Jte ——, a Solicttor (1884), 33 W. RB. 131 ; Hopton v. Ltvbertson, 
supra; and see title Execution, Vol. XLV., pp. 5, 6. 

(r) 8.8. C., Ord. 41,r. 5. As to issuing execution in such a case, see title 

Execution, Vol. X1V., p. 5. 

ay, R. 8. 0., Ord. 41, r. 5. As to personal service in the case of a consent 
order where the party ordered to do the act knows of it, see title ConrEMPT 
oF CourT, ATTACHMENT AND CoMMITTAL, Vol. VIL., p. 313; Century Insurance 
Co., Ltd. v. Larkin, (1910) 11. R. 91. As to dispensing with personal service 
where the party to be served evades service, see 1/id. This rule is not limited 
to cases where personal service is required, ¢.g., it applies to an order for dis- 
covery which may be served upon the solicitor for the party (Hampden v. 
Wallis (1884), 26 Ch. D. 746, O. A.; Little v. Roberts (1874), 30 L. T. 367; 
Re Mulcaster, Dalston v. Nanson (1878), 47 L. J.(cHu.) 609; and see title Con- 
TEMPT OF CouRT, ATTACHMENT AND CommMiTraL, Vol. VIL, p. 312; see, 
further, title MxzcuTion, Vol. XIV., pp. 5, 6. 

(t) He Chambers, Duffield v. Elwes (1840), 2 Beav. 268; Adkins v. Bliss, Vale 
v. Blias (1858), 2 De G. & J. 286, 0. A. Time runs from the prosouncement of 
the judgment or order in court, but to obviate difficulty which may arise from 
delay in drawing up and perfecting the order and the necessity fora aes 
mental order, it is usual to insert after the fixed time the words ‘ or subse- 
quently within four days after service” (te Tuck, Murch v. Loosemore, (1906 
1 Ch. 692, ©. A.). These words ought always to be inserted, even witho 
ex instruction (éid.). se 

u) * Forthwith ” is an indication of time, but where the time is not more 
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duly indorsed (r) must be served on the person who is to obey 
the order (2). 

The rule only applies to a mandatory judgment or order to do 
something, and not to an order which is merely prohibitive or 
negative, in the nature of an injunction against the doing of an 
act (a2). I does not apply to orders for payment of costs (6), 
nor to orders giving leave to enter judgment if certain steps in 
procedure are not taken within a specified time(c), though, if the 
order be to do an act to which the rule applies, 1t applies to an 
order extending the time to do the act (cd). 

The necessity of serving orders relating to steps in procedure 
before judgment does not apply where the party to be served has 
himself to take the next step under the order (ce). 

Where the order need not be drawn up a written notice must be 
given, in lieu of service, by the solicitor of the party on whose 
application the order was made ( f). 

ln actions for the administration of estates, for the execution of 
trusts, and for partition or sale of hereditaments, where an order has 


specifically denoted, or no time at all is stated, the order cannot be enforced till 
a supplemental order (called generally a ‘‘ four-day ” ordor, though the time is 
not always four days) has been obtained on motion (Needham v. Needham dae 
1 Hare, 633; Gilbert v. Endean (1878), 9 Ch. D. 259, 266, C.A.; Halford v. Hardy 
(1899), 81 L. T. 721, following Thomas v. Nokes (1868), L. R. 6 Ey. 521). See 
also fe Launder, Launder vy. Richards, [1908] W. N. 49; Re IWetlde, [1910] 
W.N. 128, C. A. In Carter v. Roberts, [1903] 2 Oh. 312, 321, where the time 
for payment of money into court was omitted, 1t was suggested that there might 
be cases of contempt so gross as to justify attachment without any su a 
mental order. Sve also fe Ligg’s Morfguye, Goddard v. LHiyg, [1894] W. x 73, 
and title ContEmMPT OF CourT, ATTACHMENT AND CoMMITTAL, Vol. VIL., 
pp. 311 ef seq. 

(v) For the form of the indorsement required, see title CONTEMPT OF Counr, 
ATTACUMENT AND CommitTraL, Vol. VII., p. 311, note (7). The indorsement 
need not be in the exact words; it is sufficient that words to the same effect 
have been used (7'reherne vy. Dale (1884), 27 Ch. D. 66, 0. A.). But there must 

some such indorsement to enable the order to be enforced (Humpden v. 
Wallis (1884), 26 Ch. D. 746, O. A.; Pace v. Pace (1892), 67 L. T. 383; Savage 
v. Bentley (1904), 90 L. T. 641); and an affidavit in support of a motion for 
attachment which does not state that the copy of the order actually served 
was so indorsed is bad (Stockton Football Co. v. Gaston, [1895] 1 Q. B. 453). 

(w) Where the order directs more than one person to be served, the order may 
be enforced against anyone who has been served before service has buen effected 
on the other or others (fe Ellis, Hardcastle v. Ellis (1906), 95 L. T. 80). As to 
personal service, see p. 207, ante. 

(a) Selous v. Croydon Rural Santtary Authority (1885), 53 lu. T. 209, 212, fol- 
lowed in Hudson v. Walker (1894), 64 L. J. (cn.) 204: Re Seal, Re Seal & 
Edyelow (1902), 72 L. J. (cut.) 58 (order to deliver solicitor’s bill of costs) ; 
Hampden v. Wallis, supra (order for discovery of documents); and see, further, 
title ConTEMPT OF CouRT, ATTACHMENT AND CoMMITTAL, Vol. VIL., pp. 311, 312. 

(b) Re Deakin, Ex parte Cathcart, [1900] 2 Q. B. 478, following Re 
Lumley, Ex parte Cathcart, [1894] 2 Ch. 271, C. A. See also Re Wilde, 
supra, There is no power to make an order upon a judgment that the 

udgment debt be paid within a limited time (Re Oddy, Major v. Harness, 
{1960} 1 Ch. 93, ©. A.; Hulbert and Crowe v. Cathcart, [1894] 1 Q. B. 244). 
1 {c) wit ee (1889), 23 Q. B. D. 124, approving Hopton vy. Robertson, 
o EN. Ube 
d) Re Seal, Re Seal & Edgelaw (1902), 72 L. J. (cn.) 58. 
e) Vaneandaw v. Rose (1820), 2 Jac. & W. 261; Hopton vy. Robertson, supra ; 
approved in Farden v. Richter, supra. 
tf) B.S. C., Ord. 52, r. 14. 
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been made for accounts, or issues or inquirics have been directed 
which affect persons who are not parties to the proceedings, the court 
or judge may direct that they shall be served with notice of the judg- 
ment, and after such notice such persons are bound by the proceedings 
in the same manner as if they had originally been made parties (9). 

Such service should be personal unless this is dispensed with 
and substituted service, or notice in lieu of service, ordered (h). 


Sect. 7.—Liffect of Judgments or Orders. 


534. Every contractual right upon which a judgment or order is 
obtained merges thenceforth in the judgment, and though interest 
was payable under the contract at a differe:it rate before judgment, 
it is thereafter payable at the rate of 4 per cent. (i). 

When judgment has been given in an action(k) the cause of 
action in respect of which judyment is given transit in rem judi- 
catum, i.e., is at an end, and its place is taken by the rights created 
by the judgment(l). Butmerger is not effected by an order which is 
not a judgment (m), nor by a judgment which is interlocutory and not 
final (7), or which is void (0). In many cases the effect of a judgment 
is to create an estoppel (p). As between the same parties a judgment 
is as @ rule conclusive evidence of the matter decided (q). 

In an action of detinue for goods, or trover, a judement in favour 
of the plaintiff does not of itself, without satisfaction, vest the property 
in the goods in the defendant from the time of the judgment (r). 


AS RTE ooo 
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(9) R.S.C., Ord. 16, r. 40; and see titles EXECUTORS AND ADMINISTRATORS, 
Vol. XIV., p. 342; Partition; Trusts AND TrusrEEs. 

(A) R. 8. C., Ord. 16, r. 40; R. S. C., Ord. 55, x. 35; and as to service 
generally, see title PRACTICE AND PROCEDURE. 

() Judgments Act, 1838 (1 & 2 Vict. c. 110), 8. 17; Re Huropean Central 
Rail. Co., Ex parte Oriental Financial Corporation (1876), 4 Ob. D. 33, C. A.; 
Re Sneyl, Ex parte Fewings (1883), 25 Ch. D. 338, C. A.; Arbuthnot v. Bunsilall 
(i 890), 62 L. ‘I. 234. But though the personal remedy on a covenant in a mortgage 

eed merges in a judgment which only carries interesi at 4 per cent., mortgagees 
muy be entitled to retain thcir security till the principal and the higher rate of 
interest agreed upon under the covenant is paid (Mconomic Life Assurance 
Society vy. Usborne, [1902] A. C. 147). Interest is not claimable whore by con- 
sent the judgment debt and costs are to be paid in equal half-yearly instalments 
Caudery v. Finnerty (1892), 66 L. T. 684). The Judgments Act, 1838 (1 & 2 

ict. c. 110), does not apply where an order is made by consent to refer to a 
special referee the ascertainment of damages. Such an order is not one whereby 
a sum of money was payable by the defendants. Interest in such a case can 
pel be obtained from the dute of the certificate (Ashover Fluor Spar Mines, 
Ltd. v. Juckson i161) 2: T. L. B. 630). A judgment debt, though by law 
carrying interest from the date of the judgment, is not a transaction to which the 
language of the Income Tax Acts, relating to ‘‘ yearly interest of money,” 
spp les (Re Cooper, [1911] 2 K. B. 550, C. A.). See, further, title ExEcurion, 

ol. XIV., pp. 17, 18. 

(k) See title Action, Vol. I., p. 31. 

0 Greathead v. Bromley (1798), 7 Term Rep. 455 ; Langmead v. Maple (1865), 
18 ©, B. (N. 8.) 255; Re Huropean Central Rail, Co., Fx parte Oriental, Financial 
Corporation, supra; avd soe titles Contract, Vol. VII., pp. 457 et seq. ; 

Estorre., Vol. XIII., p. 334; EvipENcE, Vol. XIITI., p. 542. 

. (mm) Westmoreland Green and Blue Slate Co. v. Feilden, [1891] 3 Ch. 15, C. A. 
\\ (n) Langmead v. Maple, supra. 
(0) Vébart vy. Coles (1890), 24 Q. B. D. 364, C. A. 
‘{p) See titles Estopret, Vol. XIII., p. 326; Evinence, Vol. XIIL, p. 542. 
q) Sve title Evipence, Vol. XIII., p. 542. 
?) Brinemead v. Harrison (1871), L. RB. 6 C. P. 584; affirmed (1872), L. B. 
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Sect. 8.—Judicial Decisions as Authorities. 


§35. It may be laid down as a general rule that that part alune 
of a decision of a court of law is binding upon courts of co-ordinate 
jurisdiction and inferior courts which consists of the enunciation of 
the reason or principle upon which the question before the court 
has really been determined (a). This underlying principle which 
forms the only authoritative element of a precedent is often termed 
the ratio decidendi(b). Statements which are not necessary to the 
decision, which go beyond the occasion and lay down a rule that is 
unnecessary for the purpose in hand (usually termed dicta) have no 
binding authority on another court, though they may have some 
merely persuasive efficacy (c). 

The decisions of the House of Lords must be followed by every 
inferior court (d), and are binding upon the House itself in its judicial 
character (e). An erroneous decision of the House upon a question 
of law can be set right only by Act of Parliament (f). The decisions 
of the Court of Appeal and of the Divisional Courts are binding 
upon courts of first instance. 

The ratio decidendi of a decision by a judge of first instance is 
not absolutely binding upon another judge of first instance of co- 
ordinate jurisdiction, and though the second judge ought always to 
troat the former decision with attention and respect, he may decline 
to follow it if he thinks the principle of the decision insufficient or 
inapplicable, or wrong in any other way (g). 


7 C. P. 547, Ex. Ch. ; followed in lve Ware, Lx parte Drake (1877), 5 Ch. D. 866, 
O. A.; and see also title TRovER AND DETINUE. 
(a) The only thing in a judge’s decision binding as an authority is the 
rinciple upon which the case was decided (Osborne to Rowlett (1880), 13 Ch. D. 
Ora, per JESSEL, M.R., at p. 785). The only use of authorities, or decided cases, 
is the establishment of some principle which the judge can follow out in 
regres the case before him (He Hallett's Ketate, Knatci bull v. Hallett (1879), 
13 Ch. D. 696, 712). ‘ Cases are valuable in so far as they contain principles of 
law. They are also of use to show the way in which judges regard facta” 
Ouners of Ship Swansea Vale v. Rice (1911), 104 L. T. 653, H. L., per Lord 

OREBURN, L.C., at p. 659). 

(b) The ratio decidendt muy be described as being the general reasons given 
for the decixion or the general grounds on which it is based, detached, or 
abstracted from the specific peculiarities of the particular case which gives rise to 
the decision (see 2 Austin’s Lectures on Jurisprudence, 5th ed., pp. 627, 623}. 
The concrete decision is binding between the parties to it, but it is the abstract 
ae Bian which alone has the force of law (Salmond’s Jurisprudence, 
2n +» 8 67). 

(ce) A.-G. v. Wandeor (Dean and Canons) 200) 8 H. L. Cas. 369. 

(d) French v. Macale (1813), 2 Dr. & Wal. 269; A.-G. v. Windsor (Deun 
and Canons), supra ; Topham v. Portland (Duke) (1869), 17 W. BR. 911. 

e) Tommey v. White (1853), 4 H. L. Cas. 313; Wilson v. [Wilson (1854), 
6 U. L. Cas. 40; Thellusson v. Rendlesham (1859), 7 H. L. Cas. 429; A.-U. 
v. Windsor (Dean and Canons), suzru; Beamish v. Beamish (1861), 9 H. L. Cas, 
274; Tupham v. Portland (Duke), supra; Inland Revenue Commissioners v. 
Harrison (1874), L. R. 7 H. L. 1. 
J) London Strect Tramways Co. v. London County Council, [1898] A. C. 375. 
) Osborne to Rowlett, supra, es JESSEL, M.R., at ¢ 785; Gathercole 
wv. Smith (1881), 44 L. T. 439, C. A, per Jesser, M.K., at p. 440; The 
Vera Cruz (No. 2) (1884), 9 P. D. 96, CO. A., per Brett, M.R., at p. 98; 
Forster v. Baker, {1910} 2 kh. B. 636, 638, 0. A A stricter rule is laid down in 
Purkin v. Th 1852), 16 Beav. 59, 63; Re slotchkiss’s Trusts (1869), L. BR. 8 
Eq, 645, 647; Be Times Life Assurance and Guarantee Co., Ex parte Nurneley 
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As a rule co-ordinate appellate courts consisting of more than 
one judge ought to follow previous decisions of the court, but, in 
exceptional cases. they are not bound to do so (hk). In a proper 
case, all the members of the co-ordinate courts sitting as a full 
court may decide whether they will or will not follow a decision 
arrived at by a smaller number of the members of the court (1). 

A court is not bound by a decision of its own where the decision 
is grounded on the fact that the members of tle court present were 
equally divided. The judicial comity, by virtue of which o court 
bows to its own decisions, does not exist in such a case, for there is 
no authority of the court as such, and those who follow must choose 
one of two adverse opinions (k). 


536. Apart from any question as to the courts being of co- 
ordinate jurisdiction, a decision which has been followed for a long 
period of time, and has been acted upon by persons in the forma- 
tion of contracts or in the disposition of their property, or in 
legal procedure or in other ways, will generally be followed by 
courts of higher authority than the court establishing the rule, 
even though the court before whom the matter arises afterwards 
might not have given the same decision had the question come 
before it originally (1). But where the course of practice is 
founded upon an erroneous construction of an Act of Parliament, 
there is no principle which precludes, at any rate, the highest 
Court of Appeal from correcting the error (m). The same con- 
siderations do not apply where the decision though followed has 





1831), 7 Bing. 438, per Tinpan, C.J., at pp. 443, 444; AMirehonse v. Rennell 
,1833), 1 Cl. & Fin. 527, 0. A., yer PARKE, J., at p. 646. On the other hand, 
in Fentum v. Pocock (1813), 5 Taunt. 192, per MANSFIELD, O.J., at p. 195, 
and Church v. Brown (1808). 15 Ves. 258, per Lord Expon, L.C., at p. 262, 
decisions at nist prius are considered as having little weight. 

(h) The Vera Cruz (No. 2) (1884), 9 P. D. 96, C. A., per BreTr, M.R., at p. 98; 
Vernon v. Watson, [1891] 1 Q. B. 400; Casson v. Churchley (1884), 53 L. J. a B.) 
333, 336; Pulmer v. Johnson (1884), 13 Q. B. D. 351, C. A., yer Brett, M.R., at 


p. 300. 
AY, ay & Co. v. Kellond (1888), 20 Q. B. D. 569,C. A. per Lonp Esnuer, M2, 
at p. 572. 
@ The Vera Cruz (No. 2), supra, per Brett, M.R.. at p. 98. 
(1) Smith v. Keal (1882), 9Q. B.D. 340, 352, C. A.; ugh v. Golden Valiry 
Ras!, Co. (1880), 15 Ch. D. 330, 0. A.; Harvey vy. Farguiar (1872), lL. R. 2 Sc. 
& Div. 192; Buker v. Tucker (1850), 3 H. L. Cas. 106; Fraser v. Ithrensperger 
(1883), 12 Q. B. D. 310, C. A.; Palmer v. Johnson (1884), 13 Q. B. D. 351, 355, 
.A.; Pandorf vy. Hamilton (1886), 17 Q. B. D. 674, C. A.; Re Rosher, Rosher 
v. Rusher (1884), 26 Ch. D. 801, 821; Philips y. Mees (1889), 24 Q. B.D. 17, 
©. A.; Re Wallis, Ex parte Lickorish (1890), 25 Q. B. D. 176, C. A.; Airey v. 
Bnwer (1887), 12 App. Cas. 263, 269; 7'uncred, Arrol & Co. v. Stee! Co. of Setland 
(18H0), 15 App. Cas. 125; Re Hallett’s Estate, Knatchbull vy. Hallett (1879), 13 
h. D. 696, C. A., per JESSEL, M.I., at p 712. See also R. v. Staffurd Prison 
Governor), Ex parte Emer a 25 T. L. BR. 440, per Lord ALVERsToNE, 
as pM and &. v. Martin, {1911] 2 K. B. 450, per Lord ALVERSTONE, 
wJ., at p. 456, 
(m) Airey v. Bower, supra ; Hamilton vy. Baker, The “ Sara” (1889), 14 A 
Cas. 209; Mills v. Armstrong, The “ Bernina" (1888), 13 App. Cas. 1. 
also Erans v. George and Rowe (1823), 12 Price, 76, per GranaM, B., at pp. 135 


8) 39 T. J. (cH.) 297; Ex parte Whilbrecd (1812), 19 Vos. 209; Cook v. Logers 
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been freqynently questioned and doubted. In such a case it may 
be overruled by any court of superior jurisdiction (n). 


537. Decisions of the Szvttish and Irish courts are not binding 
upon English courts, though entitled to the highest respect (0), 
but a judge of first instance in England ought to follow the 
unanimous judgment of the higher Scottish or Irish courts, where 
the question is one which turns upon the construction of a statute . 
which extends to those countries as well as to England, leaving it 
to be reviewed, if thought fit, by the Court of Appeal (7). 


§38. The decisions of the Judicial Committee of the Privy 
Council are not theoretically binding on the High Court, but are 


treated as being of great weight and are commonly followed in like 
cases (7). 


Sect. 9.—Amendment of or Setting Aside Judgments or 
Orders. 
SuB-SEct. 1.—Jn General. 


§39. As a general rule no court, judge, or master has power 
to relear, review, alter, or vary any judgment or order after it 
has been entered or drawn up respectively (), either in an 
application made in the original action or matter or in a fresh 
action brought to review such judgment or order(s). The rule 


(n) div. ddiwards (1884), 13 Q. B.D. 586, ©. A, per Breit, MR, at p. 5.0, 
and per BowEN, L.J., at p. 593; Pearson v. Perrson (1884), 27 Ch. D. 145, C. A. ; 
Mills v. Armstrony, “* The Bernina” (1888), 13 App. Cas, 1. 

(0) Jukuson vy. Raylton (1881), 7 Q. B.D. 438, 445, C. A.; Ivay v. Llelyes 
(1882), 9 Q. B.D. 80, 82; Aoryan v. London General Omnibus Co, (1883), 12 
Q. B.D. 201; Le Brown, Circat Western atl. Co. v. Railway Commisaioners 
(1881), 50 L. J. (Q. B.) 483, C. A., per Frexp, J., at p. 486, and as reported 45 L. T. 
206, C. A., per Corton, LJ, at p. 208; Re Pursuns, Stockley v. Parsons (1890), 
45 Ch. D. 51; 2. v. Income Tax Commissioners (1888), 22 Q. B. D. 276, ©. A. 

(p) Re Hartland, Pauks v. Hurtiand, [1911] 1 Ch. 459, per SwInren apy, J., 
at p. 466. ‘The decisions of colonial and foreign courts are not authorities at 
all in English courts, but they may be useful as guides to the court before 
which pout are cited as to what its decision ought to be; see Castro v. 2. (1880), 
® App. Cas. 249. 

(q) The City of Chester (1884), 9 P. D. 182, 207, C. A. ; Leask v. Scutt (1877), 2 
Q. B.D. 376, C. A, per BRAMWELL, L.J., at p. 380; Ranelayh v. Ranelagh 

1893), 41 W. B. 549; Dulieu v. White & Sons, [1901] 2 K. B. 669, per KENNEDY, 

. at p. 677. 

(Fe v. Lloyd (1877), 6 Ch. D. 297, C. A.; Re St. Nazaire Co. (1879), 12 
Ch. D. 88, C. A.; Preston Banking Co. v. Allsup (William) «& Sons, [1895] 1 Ch. 
141, C. A., where Re Suffield and Watts, Ex parte Brown (1888), 20 Q B.D. 693, 
C. A., was Srprcres and Stantir v. kvans, Evans vy. Strniar (1886), 34 Ch. D. 470, 
was doubted; Preatuey v. Culchester Corporati (1883), 24 Ch. D. 376, C, A.; 
Glaster v. Rolls (1889), 59 L. J. (ci.) 63, C. A.; Re Gist (a l'erson of Unsound 
Mind), [1904] 1 Ch. 398, 403, 408, C, A.; Re Lyric Syndicate (1900), 17 T, 1. R. 
162 ; The Turret Court (1901), 84 L. T. 331 ; Beynon v. Godden (1878), 4 Ex. D. 
246, C.A. ; fle Manchester Economic Butlding Society (1883), 24 Ch. D. 483, C. A. ; 
Ainsworth v. Wilding, [1896] 1 Ch. 673. 

(8) Re May (1883), 25 Ch. D. 231; Preston Banking Co. v. Allsup (William) & 
Sons, supra; Re ¢ and Alvarez's Contract, Scott vy. Alvarez, [1895] 1 
$96, ©. A.; Bright (Churles) & Co., Lid. v. Sel/ar, [1904] 1 K. B. 6, ©. A., 
and cases cited in note (d), p. 213, post. Buta supplemental order may be made 
in a@ proper case upon new facts directing tha: —— which has been 
ordered to be done shall only be done on certain terms (/ie Scowby, Scowby 
v. Scowby, [1897] 1 Ch. 741, C, A.), and, semble, by consent, the matter may be 
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is another example of the great importance attached by the court 
to finality of litigation (t). But the rule is subject to certain 
qualifications (a). 

Until a judgment or order has been entered or drawn up there is 
inherent in every court the power to vary its own orders 80 ns to 
carry out what was intended and to render the language free 
from doubt, or to withdraw the order so that the decision may be 
reconsidered (6). 


Sun-Secr. 2.—Clerical or Accidental Jlistakes. 


540. After the judgment or order has been entered or 
drawn up there is power, both under the Rules of the Supreme 
Court (c) and inherent in the judge, or master, who gave or made 
the judgment or order (d) to correct any clerical mistake or error 
arising from any accidental slip or omission, so as to do substantial 
justice and give effect to his meaning and intention. ‘The power 
applies to the case of mistakes or accidental slips made by officers 
of the court (e), or by the parties, such as where judgment is entered 
in default of appearance for too large an amount of costs (/), or 
there has been a miscalculation of interest (q), or accidental omis- 
sions from a bill of costs (i), or neglect to ask for certain costs (i), 


reheard on an amended statement of facts (Jie Caithness, Leslie vy. Cutthness 
(1892), 36 Sol. Jo. 216). 

(t) Sev Mower y. Lloyd (1879), 10 Ch. D. 327, 333, 0. A.; and see title 
Courts, Vol. 1X., p. 12. 

i) See infra. 

b) Lawrie v. Lees (1881), 7 App. Cas. 19, per Lord PENZANCE, at p. 35; Re 
St. Nazaire Co, (1879), 12 Ch. D. 88, C. A., per JessEL, M.R., at p. 91; Re 
Suffield and Watts, Ex parte Brown (1888), 20 Q. B. 1). 693, C. A.; Baden-Fowell 
v. Welson, [1894] W. N. 146; dle Roberts, [1887] W. N. 231, C. A.; LHetphise v. 
Fellows (1909), 101 L. T. 701, 0. A.; Wllé v. St. John, ast) 1 Ch. 701, 0. A, 
compare Re Adam Eyton, Ltd., hv parte Charlesworth (1887), 36 Ch. D. 299, 

. A.); Re Crown Bank (1890), 44 Ch. D. 634; Preston Banking Co. vy. Allsup 
(Willtam) & Sons, [1895] 1 Ch. 141, (1. A., per A. L. Suitu, LJ., at p. 144; 
Re Thomas, Bartley v. Thomas, [1911] W. N. 143. 

(<) R. 8. C., Ord. 28, r. 11. 

(d) Lawrie vy. Lees, supra; Milson y. Carter, [1893] A. C. 638, P. C., following 
Hatton v. Harris, [1892] A. C. 547, and approving Re Swire, Mellor v. Swire 
(1885), 30 Ch. D. 239, C. A.; Tucker v. New Brunswick Trading Co. of London 
(1890), 44 Ch. D. 249, 0. A.; Shipwright v. Clements (1890), 63 L. T. 160; 
Ainsworth v. Wilding, [1896] 1 Ch. 673; Moore v. Gill (1888), 4 'T. L. R. 738, 0. A. 
As to the citation of reported decisions, see title BarRIsTERs, Vol. II., p. 380. 

(ce) Re Gést (a Person of Unsound eh (1904] 1 Ch. 398,C.A. In Ste Leonard's 
Estate, Theobald v. aoe (1899), 43 Sol. Jo. 736, where the order made on the 
Chancery master’s certificate did not follow the certificate, the court refused to 
vary the order on the ground that it was a matter for appeal. Sce, further, 
title MisTAKE. 

f) Armitage v. Parsons, 11908) 2K. B. 410, ©. A. 

g) Barker v. Purvis (1886), 56 1. ‘I. 151, C. A. 

h) Chessum & Sons v. Gevdon, front] 1K. B. 694, C. A 

) Fritz v. Hobson (1880), 14 Ch. D. 542; but see Glasier v. Mulls (1890), 62 

. 305, 0. A., and The Turret Court (1901), 84 L. T. 331, where applications 
were refused. Other instances as to costs are Doswell v. Norton (1902), 18 T. L. R. 
228, where the judge varied an order after it was drawn up, under which the 
plaintiff got costs on a higher scale than the judge had intended, owing to his 
attention not having been drawn to the County Court Rules, 1889, Ord. 50a, 
r.9; Afton v. Carter, [1893] A. 0. 638, P.C.; Ae Rudd, [1887] W. N. 251; 
Re Roper, Taylor y. Bland (1890), 45 Ch. D. 126, 0, A. 
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or omission of words giving liberty to apply (&), or possibly in 
special cases where the order is founded upon a mistake of fact (/). 
But it does not apply where the judginent or order correctly 
represents what the court intended and where the court itself was 
wrong (m). The intervention of the rights of third parties based 
upon the existence of the order and ignorance of the mistake may 
prevent the exercise of the power to correct the mistake or error 
if it would be inequitable or inexpedient to exercise it (nm). Altera- 
tions or additions to the judgment or order based upon materials not 
contained in the pleadings or evidence, or involving matters which 
were not brought to the attention of the court, cannot be obtained 
under the rules applying to accidental mistakes or omissions (0). 

The application sliould be made to the court or judge who made the 
order (p), by motion in the case of a judgment or order of a judge in 
court or of the Court of Appeal,and by summons in the case of an 
order made at chambers(q). It should be made as soon as the 
mistake is discovered (1); but it may be made at any time(s), and 
amendments have been allowed after the lapse of a considerable 
number of years (a), and it is no objection that the time for appeal- 
ing against the order or judgment has expired (b). The rectification 
may be effected by altering the judgment or order itself (c) or by a 
separate supplemental order (d). 


Scun-Sect. 3.—Judgments in Default. 


541. If an order for judgment has been made or judgment 
entered either in default of appearance to the writ (c), or of delivery 


oe eee 





(kt) Weladdd vy. denkins (1902), 46 Sol. Jo. 484. See also Jritz vy. L/ubson 
(1880), 14 Ch. D. 542; J'enrice vy. Williams (1883), 23 Ch. D. 353. 

(2) Ainsivorth v. Wilding, [1896] 1 Ch. 673, per Romer, J., at p. 677. See 
also Stuntar v. Evans, Krans v. Staniar (1886), 34 Ch. D. 470, doubted in Prexton 
Banking Co. vy. Allsup (William) & Sons, [1895] 1 Ch. 141, C. A.; Re Blackwell, 
Bridgman v. Blackwell, [1886] W. N. 97. 

(m) Re Gist (a Person of Unsound Mind), [1904] 1 Ch. 398, 0. A.; Ainsworth 
v. Wilding, supra; Re Lyric Syndicate (1900), 17 T. L. BR, 162. 

(n) Hatton v. Harris, [1892] A. C. 547, per Lord LERSCHELL, at p. 558; 
Stewart v. Rhodes, [1900] 1 Ch. 386, C. A. 

o) Willis vy. I'arkinson (1818), 3 Swan. 233; Brookfield v. Bradley (1824), 
2 Sim. & St. 64; British Dynumite Co. vy. Krebs (1877), 25 W. TR. 846; Lie 
Scowby, Scowby y. Scowhy, [1897] 1 Ch. 741, C. A. 

p) Tucker vy. New Brunswick Co. of London (1890), 44 Ch. D. 249, OC. A. 

q) R.8.C., Ord. 28,r. 11. In the Chancery Division the application ma 
be to vary the minutes (Re Swire, Mellor v. Swire (1885), 30 Ch. b. 239, C. 4.) 
The alteration should not be maie, after the order has been passed and ente 
except on motion or summons (like vy. Harvey (1885), 29 Ch. D. 827, 0. A.). 

v) Re Tibbits (1881), 30 W. BR. 177. 

s) R. 8. C., Ord. 28, r. 11. 

(a) Shipwriyht v. Clements, [1890] W. N. 134 (nineteen years); Hatton v.. 
Harris, supra (thirty-three years). 

i Barker vy. Purvis (1886), 56 L. T. 131, C. A. 

c) Re Clinton, Jackeon v. Slancy, [1882] W. N. 176. 

d) Wallis v. Thomas (1802), 7 Ves. 292; Lane v. /Mobbs (1806), 12 Ves. 458; 
Fritz v. Hobson, supra; Eckersley v. Evkersley, [1884] W. N. 133; Re Scowhy, 
Seowhy v. Scowby, supra. A material omission may sometimes be rectified 
on payment of the costs by the party responsible for the omission (Hughes v. 
Jones (1858), 26 Beav. 24; Welliams v. Carmarthen and Cardiyan Rasl. Co, 
CE), . B. 346). 

(ec) B.S, C., Ord. 13, r. 10, 
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of defence (/'), or of appearance at the trial (9), the court or a judge 
may set it aside upon such terms as to costs and otherwise as the 
court or judge may think fit. 

Where a judgment in default of appearance or defence has been 
entered before the proper time, or there has been no service or no 
sufficient service, or if hus been entered for a greater amount than 
is due, or there has been a breach of good faith, it will be set aside 
ex debito justitice, apart from any consideration as to whether there 
is & good defence on the merits(h), and the plaintiff is usually 
ordered to pay the costs occasioned by the judgment or order. 

But the defendant may be disentitled to have a judgment set aside 
by his failure to take steps to get it set aside within reasonable time 
after notice of it (/). In sucha case the court may refuse to sat it aside 
unless the defendant can show merits and may impose terms (/). 

Where the order or judgment is regular the court has a discretion 
in the matter (2), and the defendant must as a rule show by aflidavit 
that he has a defence to the action on the merits (J). The order or 
judgment, if set aside, will in such a case as a rule only be set aside 
on payment of costs by the defendant (m) and upon other terms (v). 


542. The application to set aside an order or judgment in 
default of appenrance or defence should be made as soon ns possible 
after the judgment comes to the knowledge of the defendant (0), 
though some delay is not necessarily fatal to the application suc- 
ceeding if the parties can be restored to their former position ( )). 
It is made to the master in chambers where the action is proceed- 
ing in London, or to the district registrar (g) where the action 
is proceeding in the registry. 

Where a verdict or judgment has been obtained after trial in 


SJ) R.8. C., Ord. 27, r. 15. 

yg) B.8.C., Ord. 36, r. 33. 

(h) Anlaby v. Pretorius (1888), 20 Q. B. D. 764. 0. A.; Hughes v. Justin, 
pees) 1 Q. B. 667; Hall v. Srotson (1859), 9 Exch. 238; but where by a mistake 
the judgment was entered for tuo Jarge an amount of costs, leave to amend has 
been given under B.S. C., Ord. 28, r. 11 (Armitage v. Parsons, [1908] 2 K. B. 
410, C. A.). 

i) Wright y. Mills (1889), 60 L. 'T. 887. 

k) Ibid, 

(?) Furniral y. Brooke (1883), 49 I. T. 134 (still a good authority on this 
point); d/uigh v. Haigh (1885), 31 Ch. D. 478; Watt v. Barnett (1878), 3 
Q. B. D. 183, 363, C. A.; Sméth v. Dobbin (1877), 37 1. T. 7773 Circen v. Moore 
ake 39 W. RR. 421; Wright v. Mulls, supra; arden v. Lichter (1889), 23 

. B.D. 124; Whiley vy. Whiley (1858), 4 0. B. (N. 8.) 653; Maddocke y. Holmes 
(1798), 1 Bos. & P. 228; Evans y. Gill (1797), 1 Bos. & P. 52; Delafield v. 
Lanner (1814), 5 Taunt. 855. 

i" Smith vy. Dobbin, supra, 

n‘ It is usually made a term that appearance be entered or defence delivered 
forthwith. Sometimes payment into court or the giving of security is made a 
term (Matt v. Barvelt, eupra). The judgment may be set aside as to part only 
and allowed to stand as to the rest (fe Afvsenthul, Ex parte Marz (1910), 64 
Sol. Jo. 751, O. A.). 

0) Cannan v. Rrynolds (1855), 5 EB. & B. 301. 

p) Atwood v. Chichester (1878), 3 Q. B. D. 722, C. A.; Davis v. Ballenden 
(1882), 46 L. T. 797, C. A.; Beule v. MacGregor (1886), 2 T. L. R. 311, C. A. 

(g) Itis more convenient to make the application to the district registrar 
(Townend v. Kirkham, [1898] 1 Q B. 51, 0. oR though it may be made to a 
master in London (Lewss v. Kent (1877), 63 L. T. Jo. 61). 
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the absence of one party the application must be made within six 


Amendment days after the trial(r) to the judge who tried the case(s). The 
ofor Setting verdict or judzment may be set aside by the judge upon such terms 


Aside 
Jadgments 
or Orders. 


How and 
when julg- 
ment may be 
set uside, 


os may seem fit (¢). 

A third party who has or can acquire a locus standi may apply, 
either in the name of the defendant with his leave, cr he must 
make both the plaintiff and defendant parties to the application (a). 


Sun-Secr. 4.—Judqments obtained by Fraud. 


643. A judgment, which has been obtained by fraud either 
in the court (b), or of one or more of the parties(c), can be 
impeached by means of an action which may be brought without 
leave and is analogous to the former Chancery suit to set aside a 
decree obtained by fraud (d). In such an action it is not sufficient 
merely to allege fraud without giving any particulars (c), and the 
fraud must relate to matters which primd facie would be a reason 
for setting the judgment aside if they were established by proof (/), 
and not to matters which are merely collateral (g). The court 
requires a strong case to be established before it will allow a 
judgment to be set aside on this ground (/). 


r) R.8. C., Ord. 36, r. 33, Thetime may be enlarged (Bradshaw v. Warlow 
(1886), 32 Ch. D. 403, C. A.; Michell vy. Wilson (1877), 25 W. BR. 380); but see, 
contra, Walker v. James (1885), 53 1. T. 597. 

(8) Vint v. Hudenith (1885), 29 Ch. D. 322, C. A. The application must not 
be made to the Court of Appeal (idid). See also Walker v. Budden (1879), 5 
Q. B. D. 267, 0. A. In Armour vy. Bute, [1891] 2 Q. B. 233, C. A., per Lord 
Esurnr, M.R., at p. 234, it seems to be implied that the application might be 
made to the Court of Appeal. See also Allum v. Dickinson (1882), 9 Q. B. D. 
632, C. A. (special case). Where the trial has taken place before a commis- 
sioner at the assizes, the application must be mado to the judge in chambors 
(Mac(iregor vy. I'cek, April, 1910, unreported, C. A.). 
iY Instances are: Burguine v. Taylor (1878), 9 Ch. D. 1, OC. A.; Wright v. 
Mills (1889), 60 L. T. 887; Cudworth v. Hayward (1896), 75 1. T. 456; Cockle v. 
Joyce (1877), 7 Ch. D. 56; Foakes vy. Miller (1900), 108 LL. T. Jo. 346; King v. 
Sandeman (1878), 26 W. R. 669; Wright v. Clifford (1878), 26 W. R. 369 (cases 
restored on party in default paying costs); Wilkins v. Belford (1876), 35 L, T. 
622 (application refused on ground of delay—six months). 

a) dacgques v. Harrison (1883), 12 Q. B. D. 136, C. A. 
b) Cammell v. Sewell (1858), 3 If. & N. 617, per Martin, B., at p. 646. 

ce) Birch vy. Birch, sat P. 130, C. A., per Cozens-Harpy, L.J., at p. 137; 
Coaks v. Boswell (1886), 11 App. Cas. 232; /oswerl v. Cuaks (1894). 6 N. 167, IL. I. 

(d) Wyatt v. Palmer, [1899] 2Q. B. 106; Flower yv. Lloyd (1877), 6 Ch. D. 
297, O. A., citing Lord Redesdale on Pleadings, 5th ed., 112, 113. See also 
Bright (Charles) & Co., Ltd. v. Sellar, [1904] 1 K. B. 6, C. A., per Cozens- 
Harpy, I.J., at p. 12. This also, semble, applies where the fraud alleged 
consists in having brought before the court counterfeit documents on which it 
relied in allowing judgment to be entered (Cole v. Lany/ford, [1898] 2 Q. B. 36; 
but see Baker v. Wadsworth (1898), 67 T.. J. (@. B.) 301). See also titles EstoPreEt, 
Yol. XHI., p. 352; Evipence, Vol. XIIL, p. 542. 

t) Bosmrell v. Couke, supra. 

S) Tbid. 

(y) Birch v. Birch, supra. 

(4) See observations of James, .J., in Flower v. Lloyd (1879), 10 Ch. D. 
$27, O. A., at p. 333, and of Cozens-Harpy, L.J., in Birch v. Birch, supra. 
See also Priestman v. Thomas (1884), 9 P. D. 210, C. A. (will discovered to be a 
forgery); Colclough v. Bolger (1816), 4 Dow, 54, H. L. (sale under order of the 
court set aside on ground of fraud and collusion); and see Brooke v. Mostyn 
(Zord) (1864), 2 De G. J. & Sm. 373, C. A., as to setting aside a compromise. 
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The fact that there exists o more summary way of setting 
aside a judgment by default (i) than by bringing an action does 
not prevent recourse being had to this procedure, though possibly 
in @ proper case, If the defendant proceeds by auction where he 
might have proceeded otherwise, he may be put on terms (k). 


544. A person who has been adjudicated a bankrupt in conse- 
quence of his failure to comply with a bankruptcy notice to pay a 
judgment debt, and who alleges that the judgment was obtained 
by fraud, cannot bring an action to set the judgment aside while 
the adjudication of bankruptcy remains in force, but may apply to 
the court in bankruptcy to be allowed to contest tho validity of the 
judgment ((). 

Asarule a judgment can only be set aside, if at all, against 
those who procured it by fraud, but this does not apply to a probate 
action to set aside the probate of a will (m). 


Sun-Secr. 5.—On Iresh Evidence. 


§45. An action will lie to rescind a judgment where fraud is 
alleged(n) on the ground of the discovery of new evidence which 
would have had a material effect upon the decision of the court. 
It must be shown that such evidence is a discovery of something 
material in the sense that it would be a reason for setting aside the 
judgment if it were established by proof; that the discovery is new, 
and that it could not with reasonable diligence have been dis- 
covered before. A mere suspicion of fresh evidence is not 
sufficient (0). 


546. The action may be commenced without leave, but tho 
defendant may move to stay the proceedings on the ground that 
they are frivolous and vexatious, and on such application the court 
should receive evidence on either side as to whether or not there 
has been a discovery of new and material evidence since the 
judgment (p). 

Su,-Sect. 6.—Consent Judgments. 


547. A judgment given or order made by consent may, in a 
fresh action brought for the purpose, be set aside on any ground 
which would invalidate an agreement not contained in a judgment 
or order (q), such as that the consent was the result of a mistake (7) 


ee 





(t) See p. 215, ante. 
k) Wyatt v. Palmer, [1899] 2 Q. B. 106, C. A. 
lt) Boaler y Tower, [1910] 2 K. B. 229, C. A. 

m) Birck vy. Birch, [1902] P. 130, C. A.; and see title MisrkPrEsENTATION 
AND FRavp. 

(n) See p. 216, anfe, and the text, supra. 

(0) Boswell vy. Cuuks (804). 6 R. 167, 0. L.; Falcke y. Scottish Imperial 
Insurance Co. (1887), 57 L. T. 39. As toorders under the Vendor and Purchaser 
Act, 1874 (37 & 38 Vict. c. 38), see title Satz or LAND; and compare Ke Scott 
and Alvarez's Contract, Scott v. Alvarez, [1895] 1 Ch. 596, O. A. 

p) Boswell vy. Couks, supra. 
q) Wilding v. Sanderson, [1897] 2 Ch. 534; Hickman v. Berens, [1895] 2 Ch. 
638; Stu v. Littlejuhn (1898), 63 L. J. (<. B.) 165. 

fr Huddersfield Banking Co., Lid. v. Lister (Henry) & Son, Ltd, [1895] 

2 273, 0. A.; compare 4.-G. vy. Tomline (1877), 7 Ch. D. 388. 
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Sect. 9, 


JUDGMENTS AND ORDERS. 


or that it was ultra viree on the part of one of the consenting 


Amendment parties(s). But unless all the parties agree, an application cannot 
ofor Setting be made to the court of first instance in the original action to set 


Aside 


Judgments 


or Orders. 


Orders on 
matters of 
procedure. 


kz parte 
orders, 


Orders made 
by vacation 
judge, 


Appeal. 


aside the judgment or order (t), except, apparently, in the case of an 
interlocutory order (a). 


Sun-Sccr. 7.—Jnterlocutory Applications, 


548. In the case of matters of mere procedure, o judge or master 
has power, where new facts are brought before him which show that 
the following out of the precise directions of that previous order will 
cause whiat he considers inconvenience or other injury to the parties, 
to give directions that, notwithstanding a previous interlocutory 
order, a different mode shall be adopted of carrying into effect 
the substance of the previous order (lb) But the judge or master 
has no similar power in the case of an interlocutory order by which 
the rights of the parties have been decided (c). 

An order made ex parte may be set aside by a party affected 
by it on an application being made to the judge who made the 
order (d). 


Sun-Secr. 8.—Vucation Orders. 


549. An order made by a vacation judge can be reversed or 
varied only by the judge who made it or a Divisional Court or the 
Court of Appeal (c). But this does not apply to the discharge of 
an cc parte order. In the Chancery Division an application to 
reverse or vary such an order must be made to the judge to whom 
tho action is assigned (f ). 


Sun-Secr. 9.—Appeal. 


§50. A judgment or order may be reversed or varied on appeal 
by a court having appellate jurisdiction in the matter (9). 


aM Great North-West Central Ratlway v. Charlebois, [1899] A. ©. 114, 


(t) Harrison v. Rumsey (1752), 2 Ves. Sen. 488; Stannard v. Harrison (1871), 
19 W. BR. 811; Ainsworth v. Welding, [1896] 1 Ch. 673. See also Munster vy. 
Cox (1885), 10 App. Cas. 680; Australian Automatic MWetyhing Machine Cv. v. 
Walter, [1891] W. N. 170. 

a) Mullins v. Howell (1879), 11 Ch. D. 763. 

b) Presiney v. Colchester Corporation (1883), 24 Ch. D. 876, 0. A.: Mfud/ins v. 
Howell, supra; Ainsworth vy. Wilding, supra; Fritz y. Hobsun (1880), 14 Ch. D. 
642. 
ce) Tbéd. 

Boyle v. Sacker (1888), 39 Ch. D. 249, C. A.; Daniel vy. Clapham (1877), 
631. T. Jo. 73 Jndigo Co, v. Oy ey, (1891) 2 Ch. 31, C. A. 

(e) B.S. C., Ord. 63, r. 12. But though another judge of first instance may 
not discharge an order of the vacation judge, a judye in the Chancery Division 
to whose court the cause is attached may direct that no proceedings shull be 
taken in respect of it without his sanction or that of the Coust of Appeal 
(Hipkiss v. Fellows (1909), 101 L. T. 616, 701, O. A). 

J) Boyle v. Sacker, supra. 

) See title Practice anD Procepunn. 
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Secr. 10.—Enforcement of Judgments or Orders. 


551. Judgments and orders in the nature of judgments may be 
enforced by different modes of execution and analogous processes 
appropriate to their nature (/). 


552. A judgmentin rem, which determines status (7), docs not call 
for specific enforcement. It not only declares the status of the par- 
ticular person or thing adjudicated upon, but, ipso fucto, ronders it 
such as it is declared. Thus, a decree of divorce not only annuls the 
marriage, but mukes the wife a feme sole ; an adjudication in bank- 
ruptcy not only declares the debtor a bankrupt, but clothes him with 
the consequences of that status ; a sentence in a prize court not only 
decrees the vessel to be prize, bué vests her in the captor. Such a 
judgment does not order recovery or payment of moncy, delivery or 
transfer of property, nor any specific act or abstinence bringing it 
within any of the various modes of execution in the widest sense (i). 
The same may be said of merely decluratory judgments (1). 

An action will lie on a judgment which finally establishes a debt, 
whether the judgment be English or foreign (m). Foreign judg- 
ments can be enforced in this country in this way alone (n), but 
if an English judgment can be enforced in some other way it is an 
abuse of the process of the court to bring an action upon it(0). A 
judgment of the High Court cannot be enforced by an action in a 
county court, and vice versd (p). 

The right to sue on a judgment becomes statute-barred in twelve 
years (q). 

An order to pay a definite sum of money may be enforced by 
action as well as execution (7), but if the amount ordered to be paid 
can be obtained by execution it is an abuse of the process of the 
court to proceed by action, and the plaintiff runs the risk of having 
his action stayed and having to pay all the costs occasioned by 
it being brought (s). 


(A) See titles Bankrurtcy anp InsoLvENcy, Vol. II., pp. 56 et seg. ; Con- 
TEMPT OF CourT, ATTACHMENT AND CommiiTaL, Vol. VII., pp. 207 ef seq., 
307 et seg. ; EXECUTION, Vol. XIV., pp. 1 & srg. As to colunial Judgments, see 
title DEPENDENCIES AND Co.ontes, Vol. X., p. 578. 

t) See titles Action, Vol. I., p. 48; Esrorrx., Vol. XIII, p. 327. 

k) See title Execution, Vol. XIV., pp. 1 ef seg. 

t) See p. 183, ante. ; 

m) Grant vy. Easton (1883), 13 Q. B. D. 302, C. A.; Nouvion v. Freeman 
(1889), 15 App. Cas. 1; Lrmberton v. Huyhes, [1899] 1 Ch. 781, C. A. ; Modsoll 
v. Barter (1858), E. B. & EB. 884, Ex. Ch. 

) See title Conriicr or Laws, Vol. VI., pp. 281 e¢ seq. 








eq 

0) Pritchett v. English and Colonial Syndicate, [1899] 2 Q. B. 428, 0. A. 

p) County Courts Act, 1888 (51 & 52 Vict. c. 43), ss. 63, 151; Furber v. 
Paylor, (1800) 2 Q. B. 719, C. A.; see also Philpott v. Lehuin (1876), 35 L. T. 
855; and see title Counts, Vol. 1X., p. 136. As to the effect of a judyment as 
against a person privy in estute to one of the parties, see title EsrorreEt, 
Vol. XTIL, p. 346. . 

(7) Real Property Limitation Act, 1874 (37 & 38 Vict. c. 57), 8. 8; Watson v¥. 
Birch (1847), 15 Sim. 523; Hebblethwaite v, Peever, [1892] 1 B. 124; Jay v. 
Johnstone, [1893] 1 Q. B. 25, 189, O. A.; and see, further, title LIMITATION OF 
Actions. 

r) B.8. 0., Ord. 42, r. 24. ; a 
e) Pritchelé y. English and Colunial Syndicate, supra (action on garnishee 
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Where it is desired to enforce by a bankruptcy notice a final 
order made upon a motion in bankruptcy to set aside an assign- 
ment and obtain repayment of the money paid under if, an action 
must be brought upon it (é). 


Secr. 11.—Itegistration. 


553. A judgment or recognisance, whether obtained or entered 
into on behalf of the Crown or otherwise, and whether obtained or 
entered into before or after July, 1900, does not operate as a charge 
on land, or on any interest in land, or on the unpaid purchase- 
money for any land, unless or until a writ, execution, or order for 
the purpose of enforcing it is registered in the Land Registry (a). 

Under the Judgments Act, 1864(b), every creditor to whom any 
land of his debtor has been actually delivered in execution by virtue 
of any judgment, statute, or recognisance, and who has registered 
the writ of elegit or other process under which the land has been 
delivered in execution, is entitled at any time while the registry 
of such writ or process continues in force to obtain, upon petition 
to the Chancery Division in a summary way (c), an order for sale 
of the debtor’s interest in the land(d). Under this Act it was held 
that the appointment of a receiver of equitable interests in land 
amounted to actual delivery of the land in execution (e). 


Ree re rs en = eres ae Ge Fa no 2 es oe Ge ne ee a et 


order against a company for purpose of winding-up proceedings); Godfrey 
v. George, [1896] 1 Q. LB. 48, C. A. (order for payment by a solicitor of costs 
of application to strike him off the rolls); fe Boyd, Ex parte McDermott, 

1895] 1 Q. B. 611, C. A. (order for payment of costs); Seldon vy. Iilde, 

1910] 2 K. B. 9 (action in King’s Bench Division on order for payment 
of costs in the Chancery Division by a solicitor of proce nee for attachment in 
not delivering bis bill of costs). An order of the Probate and Divorce Division 
in a probate matter ordering the payment of costs may be enforced by action 
(Norton v. Gregory (1895), 73 L. T. 10, C. A., but not orders made in divorce 
matters, as the Rules of the Supreme Court do not relate to such proceedings 
(Bailey v. Batley (1884), 13 Q. B.D. 855, C. A.; Robins v. Robins, [1907] 2 K. B. 
13; /eimey v. Ivimey, [1908] 2 K. B. 260, 0. A.); see, further, title Husbanp 
axp Wires, Vol AVL, pp. 584 e¢ seq. 

(t) Re a Bankruptcy Notice, Ex parte Offvial Receiver, te) 1 Q. LB. 609, 
©. A.; Re Boyd, Ex parte McDermott, eupra; see, further, title Bankrurrcy 
AND INSOLVENCY, Vol. IT., pp. 26, 27. 

(a) Ze., under the Land Charges Registration and Searches Act, 1888 (51 & 52 
Vict. o. 51), 8. 2 (1); Land Charges Act, 1900 (63 & 64 Vict. c. 26), 8. 2 (1). 
Seo, further, title Exzcurion, Vol. XIV., p. 70 ; Land Charges and Registration 
and Searches Act, 1888 (51 & 52 Vict. c. 51), 6. 6, as amended by the Land 
Charges Act, 1900 (63 & 64 Vict. c. 26), 8. 3. 

(d) 27 & 28 Vict. c. 112. 

t*) Now by originating summons (R. S. C., Ord. 55, r. 93). 

(d) Judgments Act, 1564 (27 & 28 Vict. o. 112), s. 4, as umended by the Land 
Charges Act, 1900 (63 & 64 Vict. c. 26), 8. 5. Having recard to this unre- 
pealed section, it would seem that before a judgment creditor can obtain an 
order for sale under it, he must still obtain an ister a writ or order four 
enforcing the judgment under the Land Charges Neel and Searches 
Act, 1888 (51 & 52 Vict. c. 51); and see also title Execurion, Vol. XIV, 


il. 
Pie) Hatton v. THaywood (1874), 9 Ch. App. 229, disapproving Thornton v. 
Finch (1864), 4 Giff. 515; Anglo-Italian Bank v. Davies (1878), 9 Ch. D. 275, 
298, 0. A.; fe Watkins, Ex parte Evans (1879), 13 Ch. D. 252, 257, C. A.; He 
Pope (1886), 17 Q. B. D. 743, 751, C, A. But in the case of a legal estate in 
remainder the appointment of a receiver was not an actual delivery in execution 
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The registration under the Land Charges Act, 1888(/), must be Szen. Ji, 
made in the name of the person whose land is affected by the writ Regist. 


or order registered (9), and ceases to have effect at the expiration of 
five years from the date of the registration, but may be renewed, and 
if renewed has effect for five years from the date of the renewal (hr). 
It is no longer necessary to register the writ or order in the 
Central Office of the Supreme Court (i). 

Registration under the Judgments Act, 1864 (4), was under the 
name of the debtor against whom the prozess was issued, and could 
not be made till the land was delivered in execution under o writ 
of elegit or other process. The registration was of the writ or 
process, and no other or prior registration was necessary (i). 

Judgments do not in themselves affect personal property (1). 

It is not necessary to enrol any judgment or order (m). 

Under the Judgments Act, 1839 (n), a lis pendens does not bind a 
purchaser or mortgagee without express notice thoreof unless it is 
registered and re-registered every five years (0). 

Registration takes place in the Land Registry (p). 


Secr. 12.—Satisfaction of Judgments and Orders. 


554. Satisfaction of judgments in the King’s Bench Division 
may be ordered to be entered on the record by a judge or master in 
the same manner as an order is obtained for entering up satisfaction 
of a bill of sale(q). Application is made to the master ex parte on 
affidavit if the consent of the person entitled under the judgment 
has been obtained, or by summons if it has not been obtained. 
Where the order is made on an ex parte application, it need not 
be drawn up(r). The order is taken to the Writ, Appearance, and 
Judgment Department of the Central Office for an entry of satisfac- 
tion to be made on the record of the action. 

Satisfaction may be entered as to a registered lis pendens under 
the Crown Debts and Judgments Act, 1860 (s). And the court 


(Re Harrison and Bottomley, [1899] 1 Ch. 465, C. A.; sea Jones v. Barnett, (1900) 
1 Ch. 370, C. A.). 
J) 51 & 52 Vict. c. 41. 
) Land Charges Kegistration and Searchas Act, 1888 (1 & 52 Vict. ¢. 41), 
B. 5 (2). 
(h} Tbid., 8. 5 (3). 

(t) Ibid., 8. 5 (4). As to the searches to be made on purchase of land, see 
title SaLe or Lanr. 

(k) 27 & 28 Vict. c. 112, ss. 1—3, repeated by the Land Charges Act, 1900 
(63 & G64 Vict. c. 26), 8. 5. 

(1) Ning v. Mariscal (1741), 3 Atk. 192 ; Shirley v. Watts (1744), 3 Atk. 200; 
Burden v. Kennedy (1747), 3 Atk. 730; Puyne vy. Drewe (1804), 4 Iuast, 522; and 
see title ExEcuTION, Vol. XIV., p. 125. 

m) K.S. C., Ord. 6), r. 8. 

n) 2&3 Vict. c. 11. 

o) Ibid., 8. 7. 

p) Land Charges Registration and Searches Act, 1888 (51 & 52 Vict. c. 51), 
1 5 (4); and as to the Land Registry, see title REAL ProrerTy AND CHATTELS 

EAL. 

(q) Practice Masters’ Rules (17). As to the Fee of entering satisfaction 
of a bill of sale, see title Brits or Saez, Vol. ILL, p. 73. 

t Fees 2s. Gd. on the affidavit ; 3s. on the master’s indorsemcnt. 

(8) 23 & 243 Vict. ¢. 115, 5, 2, 
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Secr. 12. mny order the vacating of the registration of a lis pendens where 
Satisfaction the suit has determined, or where the court is satisfied that the 
of Judg- litigation is not being prosecuted bond fide (t). 
mentsand = ‘The registration of a writ or order affecting land may be vacated 
Orders. pursuant to an order of the High Court or any judge thereof (u). 
Vacating 
realetre! ia of 4 Lis Pendens Act, 1867 (30 & 31 Vict. c. 47), 8. 2. 
affecting land, 800) 18 B ae 1890 (53 & 54 Vict. c. 69), s. 19; see Cook vy. Cook 
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Definition, 


Number 
of the jury. 


JURTES. 


For County Courts - Sse title County Courts. 
Drainaye, Acquisition of 
Land for - - = ComupuLsony PurcnasE oF AND AND 


COMPENSATION; LAND INPROVE- 
MENT; SEWERS AND Dralns. 


Elegit, Writof - - EXECUTION, 

Inquisition ~ - = CORONERS, 

Interpleader - - = INTERPLEADER. 

Matrimonial Causes - HesnpaNnD AND WIFE. 

Matrons, Juryof - = - CrimMINAL LAW AND PROCEDURE. 


Metropolis - - ComruLgory PuncuasE OF LAND AND 
COMYENSATION; METROPOLIS. 
Military and Naral Pur- 
poses, Acquisition of 


Land for - - = Comrutsory PuncnAsE OF LAND AND 
COMPENSATION; Royal FORCES. 
Pers - « - - PARLIAMENT; PEERAGESAND DIGNITIES, 
Probate- - + = ISXECUTORS AND ADMINISIRATORS. 
Pyx, Trialofthe - — - ConsTITUTIONAL Law. 
Roads, Acquisttion of 
Land for - - - ComMPULSORY PurcnAsE OF LAND AND 


ComrensaTION; Highways, STREETS, 
AND BrivDGEs. 
Royal Household - ConsTITUTIONAL Law; CoRONERS. 
Sherifs- 2 = SUERIFFS AND BAILIFFS, 


Secr. 1.—In General, 


655. Juries are bodies of men (a) convened by process of law 
to represent the public(b), and to discharge upon oath or 
affirmation (c) defined public duties. 


556. Except when otherwise provided by statute (d), or by 
consent on the trial of non-criminal issues, the finding of twelve 
persons is necessary for the presentment or verdict of a jury (¢), 
and that number is sworn as a jury of issue or assessment (/)). 


(a) Except where in especial circumstances a jury of matrons is impanclled ; 
seo ee eae eel AND Rage paves es IX., p. 375. 

b) Trial by jury is also spoken of as triul per patriam or ts, as distin- 

shod from trial by ordeal, by battle, or by wager of law, all ames abolished. 
Por wager of battle, see Ashford v. Thornton (1818), 1 B. & Ald. 405. For 
wager of law, see Aing v. Williams (1824), 2 B. & C. 538. 

(c) The word “ jury ” denotes a ‘sworn body,” but a juror may now in lieu 
of tuking the outh make a solemn affirmation, the making of which renders him 
liable to all the penal consequences of perjury (Oaths Act, 1888 (51 & 52 Vict. 
c. 46), 8. 1); see Interpretation Act, 1889 (52 & 53 Vict. c. 63), 5. 3, and title 
EVIDENCE, Vol XIII., pp. 590 ef seg. Under the term “jury” is not here 
included the House of Lords summoned to try a peer upon indictment of treason 
or feluny ; see titles Courts, Vol. [X., p. 1385; Camianant Law anv Procepurg, 
Vol. IX., pp. 270 ef seg. ; PARLIAMENT. 

d) See utle County Counts, Vol. VIII, p. 522, note (»). 

e’ The tradition of twelve jurors has been broken through, not only in 
England und Wales by the County Courts Acts, but in other parts of His 
Mujesty’s dominions. As to the practice outside England and Wales, see 
Macnughten ¥. Puterson, Oe C, 483, 491, P. C. (New South Walesa); Gill 
v. Westiake, [1910] A. O. 197, P. C. (Isle of Man). 

(7) See P. 244, post. The number to be sworn to try issues has been made 
statutory (Juries Act, 1825 (6 Geo. 4, o. 50), s. 26), and the presence of thirteen 
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The number which may be sworn on a jury of inquiry and pre- 
sentment is, in principle, unlimited, but as the concurrence of 
twelve, even where more are sworn, suffices (q), it is the practice 
to swear not more than twenty-three persons, and this rule is 
imperative in the case of grand juries summoned to find 
indictments (hk), and of coroners’ juries (i). 


Secr. 2.—Functions of Juries. 


557. These public duties may be comprehensively detined as 
the making presentments of fact, upon or without inquiry and 
reception of evidence, to the Crown or to a judicial officer, and may 
be divided into ten classes : 

(i.) Presentments whereon to found the title of the sovereign to 
lands or tenements, goods or chattels, under inquisitions or inquests 
of office held by the Sovereiyn’s officer, a sheriff, a coroner, or an 
escheator, rirtute officii, or by commissioners specially appointed (4) ; 

(ii.) Presentments declaring what debts are due to the Sovereign, 
and what lands and tenements, goods and chattels, and of what 
values, are liable to answer the same, in proceedings under 
extents (/) ; 

(iii.) Presentments as to the lands and tenements of a judgment 
debtor, and their value, in proceedings under writs of eleyit (m) ; 

(iv.) Presentments of accusation or other matters by grand 
juries (n) to judges, maistrates, and recorders, at assizes(0) and 
quarter sessions of the peace ( p) ; 

(v.) Presentments under special Acts and customs (q) ; 





in tho box, if not discovered until after verdict, would be ground for a new trial 
(Muirhead v. Hvana eae 6 Kixch. 447, 3er Pottock, C.B., at p. 449). 

(gy) Re Windham (1862), 4 De G. I. & J. 43, C. A. As to the distinction 
between juricy of issue and assessment and jurics of inquiry and presentment, 
see pp. 228, 240, 244. post. 

(h) 2. v. Marsh (1837), 6 Ad. & El, 236, per Lord DENMAN, O.J., at p. 241; 
see title CrIMINAL LAW AND Procepurg, Vol. IX., p. 346. 

(t) Coroners Act, 1887 (50 & 51 Vict. c. 71), 8. 3; see title Coronzns, 
Vol. VILL, pp. 259 e¢ seg. 

(i) Chitty, Law of tho Prerogatives of the Crown, p. 246. Blackstone defines 
inquisition of office as the ‘uct of a jury, summoned by the proper officer, 
to inquire of matters reluting to the Crown upon evidence laid before them ” 
4 Bl. Com. p. 298). The necessity for sich inquisitions has been greatly 

iminished by the Intestates Estutes Act, 1884 (47 & 48 Vict. c. 71), as. 5, 6; 
and as to these inquisitions geuerally, see title Crown Practice, Vol. X., p. 35. 

(1) Stat. (1541-2) 33 Hen. 8, c. 39; and see title Crown Practice, Vol. X., 
p. 14; Chitty, Law of the Prerogatives of the Crown, pp. 262 et seq. 

(m) Stat. (1285) Westminster IT., 13 Edw. 1, c. 18, as amended by the Judg- 
ments Act, 1838 (1 & 2 Vict. c. 110), 8. 11, and the Bankruptcy Act, 1883 (46 & 47 
Vict. c. 52), 8. 146(1); see also title Execution, Vol. XIV., pp. 61 et seg. 

n) See p. 241, post. 
0) Including the Central Criminal Court (Interpretation Act, 1889 (52 & 63 
Vict. ¢. 63), 8. 13 (5)). : 

(») The term * quarter sessions ” includes general sessions (Juries Act, 1870 
(33 & 34 Vict. c. 77), 8. 5). As to quarter sessions, see title MaqisTRATES. 

(q) E.y., under the Sewors Act, 1833 (3 & 4 Will. 4, c. 22), 8. 11 todd 
generally dixpensed with under the Land Drainage Act, 1861 (24 & 25 Vict. 
¢. 133), 8.33), which provided for presentment by a jury of not more than forty- 
eight nor Jess than eighteen; see also titles Lanp Phe et adel 30} ef seq., 
post ; SEWERS AND Drains. The county courts held by the sheriff twice a year, 
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(vi.) Verdicts after inquisitions held by coroners (*) ; 

(vii.) Verdicts after inquisitions held under an order of the judge 
in lunacy, or by a master in lunacy, and traverses of the same (3) ; 

(viii.) Verdicts upon issues joined in courts of both civil and 
criminal jurisdiction (t) ; 

(ix.) The assessment of damages before the sheriff under a writ 
of inquiry (a); 

(x.) The assessment of compensation under the Lands Clauses 
Consolidation Act, 1845 (b), and similar statutes. 


Sxcr. 8.—Kinds of Juries. 


558. Although the classes into which the functions of juries 
have been divided are not mutually exclusive—for a jury for 
whatever purpose summoned is required to make presentment of a 
fact or facts, whether such be the existence of a certain set of 
circumstances, the guilt or innocence of a person arraigned on a 
criminal charge, that a certain sum of money represents the value 
of real or personal property, or the damage sustained by reason of 
a breach of contract or a wrong—yct a broad distinction may be 
drawn between juries summoned to inquire and make presentment, 
and juries of issue and assessment, a distinction which would 
include classes (i.) to (vii.), referred to in the preceding paragraph, 
in the one category, and classes (viii.) to (x.) in the other. This 
distinction, which is observed hereafter (c), appears in the number 
which if is usual to call on juries of each kind (d), and in the manner 
in which their presentments or verdicts are recorded (e). 


and courts leet of a ee or manor, have now generally fallen into disuse ; 
gece titles Copruoups, Vol. VILI., p. 12; Courts, Vol. [X., p. 135 e¢ seg. For 
form of inquisition finding executors entitled to copyholds, see Encyclopsedia of 
Forms and Precedents, Vol. V., p. 201. 

(r) See p. 244, post. 

( Re Cumming (1852), 1 De G. M. & G. 537, applied in Re Gilchrist, [1907] 
1 Oh. 1, O. A.; and see p. 244, post, and title Lunatics AND PERSONS OF 
UnsounD MInp. 

(t) In the ordinary sense, the word “ verdict’ means the finding of a jury 
on the trial of an issue (Jieed v. Shrubsole (1849), 7 0. B. 630, per CRESSWELL, J., 
at Pp. 640, where the question whether the finding of a jury upon an inquisition 
of damages can be regarded as a verdict is discussed). ‘The word has, however, 
come to be used loosely even by the legislature, and is applied in the Coroners 
Act, 1887 (50 & 51 Vict. o. 71), to the finding of a coroner’s jury, which is a 

resentment in the strictest sense; and in common practice the jurors in all 
inquisitions are sworn to give a true verdict according to the evidence. 

(a) See title Damaczs, Vol. X., p. 349. As to challenges on writs of inquiry, 
see p. 241, and note (d), p. 246, post. 

8 & 9 Vict. c. 18; see title Computsory Purcnase oF Lanp AND 
Compensation, Vol. VI., pp. 86 e¢ seg. For forms of notices, warrants, and 


vordict for such procedure, see Encyclopedia of Forms and Precedents, 
Vol. VIII, pp. 59 ef seq. 


c) See pp. 240, 244, post, 

See pp. 240, 246, 253, post. 

e) A distinction of the kind seems to be recognised in the Lunacy Act, 1890 
(53 & 54 Vict. c. 5), where an alternative is offered of inquisition before a jur 
specially summoned (ibid., 8. 91), and of an issue to be tried in the Tigh 

ourt (sbid., a. 94); see title Lunatics anD Persons or Unsounp Minn. 
It may be objected to the putting of inquiries as to damages before 
sheriffs into the second category that the inquisition is customarily indented, 
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§59. Juries are, moreover, spoken of as “grand” and “petty” (f), 
“gpecial” and “common.” These classifications again are not 
mutually exclusive, for grand and petty juries (except at county 
assizes) are summoned from the same jurors’ books (q), and jurors 
marked as “ spocial” therein (i) are liable to serve on common 
juries (i). The distinction between ‘‘grand” and “potty” has, 
generally speaking (7), reference to different functions discharged 
in dealing with indictable offences (k), while ‘special’? jurors are 
distinguished by mark in the jury lists (/) ns possessing particular 
qualifications, and, when serving as such, may receive a special fee(m). 


Sect. 4.—Qualification, Disqualification, and Exemption of Jurors. 


560. All natural-born subjects of the king, and aliens domiciled 
in Mugland or Wales for ten years or upwards (x), being between 
the ages of twenty-one and sixty, and being: 

(i.) In the City of London, householders, or occupiers of shops, 
warehouses, counting-houses, chambers, or offices for the 
purpose of trade or commerce, with real or personal estate 
of £100(0) : 

(ii.) In counties (including the boroughs situate therein, which 
for the purposes of jury service and the making of jury lists 
are to be deemed part of a county unless a separate com- 
mission of assize is directed to be executed therein (~)): 

(a) Residents beneficially possessed of £10 a year in real 
estate or rent-charge, or £20 in leascholds held for 
not less than twenty-one years, or determinable on 
any life or lives: 


and signed and sealed by the concurring jurors. On the other hand, the pro- 
cedure on such inquirics follows that of u trial of issues in the High Court (R. 8. 0., 
Ord. 36, r. 56), for there is, in fact, an issue of “ how much,” upon which counsol 
for the defendant is frequently heard, and although tho verdict is recorded 
in u distinctive fashion, yet had the inguiry been directed to a judgo of the 
High Court under the Regulation of Railways Act, 1868 (31 & 32 Vict. c. 119), 
8.41 (as in Long v. Great Northern and City Ruilway, [1902] 1 K. B. 813, 
C. A.), the verdict would haye been taken in the manner usually adopted at 
nist prius, and a formal inquisition been returned by tho sheriff aluno (2 Chitty’s 
Practice, 14th ed., p. 1333). 
f) Otherwise “ petit.” 
) See p. 235, post. 
) Juries Act, 1870 (33 & 34 Vict. c. 77), ss. 11, 15. 
i) Ibid., 8. 19 (2). Historically special jurors were only cummon jurors 
specially struck ; see p. 261, post. 

(j) The distinction between grand and petty juries may also be said to corre- 
spond broadly with the distinction between juries of inquiry and presentment 
and juries of issue and assessment ; see p. 228, unte. 

(k) See title CriminaL Law anv Procepure, Vol. IX., pp. 346 ef oeq., 
359 et seq. 

1) Seo pp. 234, 239, post. 

ek Juries Act, 1825 (6 Geo. 4, c. 50), s. 35; and see p. 264, post. 

(n) Juries Act, 1870 (33 & 34 Vict. c. 77), 6s. 8,9; see title ALrens, Vol. I., 


309. 

o) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 50. 

p) Local Government Act, 1888 (51 & 52 Vict. c. 41), 8.31. <A list of cities 
and towns which are counties in themeelves is given in the Municipal Corpora- 
tions Act, 1835 (5 & 6 Will. 4. c. 76), s. 61, but separate commissions of ~ 
are directed to but few of them. 
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(b) Householders assessed to the poor rate or to the 
inhabited house duty at not less than £30 a year 
in Middlesex and the county of London (q), or £20 
in other counties : 

(ec) Occupiers of houses with not less than fifteen 
windows (1) : 

(iii.) In borpughs (s), at assizes when a separate commission of 
assize is directed to be executed therein, in their separate 
courts of quarter sessions, and in their special civil courts, 
the burgesses (ft) : 

urc compellable to serve as jurors (2), unless exempted or disqualified. 


561. The following are disqualified from serving on juries : 

(i.) Aliens, until after ten years’ domicile in England or Wales (6): 

(ii.) Persons attainted (c) or at any time convicted of treason or 
felony; who are under outlawry; or who are convicted of a crime that 
is infamous (d). Upon obtaining a free pardon such disqualifications 
cease (¢). 

(iii.) Lunatics, imbeciles, and persons affected by deafness, blind- 
ness, or other permanent infirmity of body. The names of such 
persons are not to be omitted from the lists by the overscers in the 
first instance, but should be struck out by the justices at special 
petty sessions upon proof of such disqualification (/). 


§62. The following persons are exempt from serving on juries (9) : 
(i.) Poors ; 


ee ee A ee. rr 


q) T.ocal Government Act, 1888 (51 & 52 Vict. c. 41), s. 89 (2). 

r) This qualification, though omitted from the precept scheduled to the Juries 
Act, 1862 (25 & 26 Vict. c. 107), still romains on the Statute Book. Windows 
have ceased to be a criterion of taxability since the abolition of the window tax 
in 1851. 

(s) For definition of “ borough,” sce Municipal Corporations Act, 1882 (45 & 
46 Vict. c. 50), s. 7 (1); and title Locan GovERNMENT. 

( Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), 8. 186 (1); and see 
title Courts, Vol. 1X., p. 135. 

(a) Seo p. 267, post. As a general rule jurors can only be called upon to 
serve in thecounty in which they reside or possess property, and in respect of 
matters arising therein (Juries Act, 1825 (6 Geo. 4, c. 50), 8.1). This, however, 
and the arrangement of jury lists in jurors’ books by hundreda (see p. 235, post), 
is nearly all that remains of tho rule that jurors must be de victnatu and be able 
to present as to the truth from personal knowledge. On the contrary, offort is 
now generally made that jurors to try issues should come from a part of the 
county, or even of the country, where they are least likely to have heard of the 
matters in question. Thu increasing burden thrown by this upon the jurors of 
London and Middlesex is frequently the subject of protest (see Z'tmes, 18th 
December, 1908, p. 6). 

rig uries Act, 1870 (33 & 34 Vict. c. 77), 8.8; and see title Atrens, Vol. I., 

30 


(c) J.e., upon whom judgment has been passed (Juries Act, 1870 (33 & 34 
Vict. c. 77), 8. 10). 

(a) As to “infamous crime,” sec title CriminaL Law AnD PROCEDURE, 
Vol. TX., p. 666; Larceny Act, 1861 (24 & 25 Vict. c. 96), 8.46; Co. Litt. 158 a, 

e) Juries Act, 1870 (38 & 34 Vict. c. 77), 8. 10. 

J) Semble from form of precept set out in schedule to Juries Act, 1862 
(25 & 26 Vict. c. 107). As to disqualification in particular circumstances, see 
Pp. 243, 249 ef seq., post. For costs of petty sessions, see title MaGIsTRATES. 

(g) Where the authority is not appended the exemption arises under the Juries 
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(ii.) Members of the House of Commons; BEoT. 4, 
(iii.) Officers of both Houses of Parliaments Qualifica- 
(iv.) Clergymen of the Established Church tion, Dis- 
(v.) Priests of the Church of Rome; qualifica- 


(vi.) Ministers of any congregation of Protestant Dissenters and _tion, and 
of Jews whose place of me.ting is duly registered (4), provided Exemption. 
they follow no secular occupation except that of a schoolmaster ; 

(vil.) Judges ; 

(vili.) Barristers-at-law, certificated convoyancers, and special 
pleaders, if actually practising ; 

(ix.) Solicitors, if actually practising and having taken out their 

annual certificates, and their managing clerks ; 

(x.) Notaries public, if actually practising ; 

(xi.) Officers of the Supreme Court (i); 

(xil.) Magistrates of the metropolitan police courts, their clerks, 
ushers, door-keepers and messengers (i); 

(xili.) Clerks of the peace and coroners, with their respective 
deputies, while actually exercising the duties of their oflicos ; 

(xiv.) Sheriffs’ officers and servants, and sorvants of such 
officers (1); 

(xv.) Officers of the rural and metropolitan police (m) ; 

(xvi.) Justices of the peace so far as regards juries summoned 
to serve at any sessions of the peace for the jurisdiction of which 
they are justices (2); 

(xvii.) Members of municipal corporations, and justices of the 
peace for any borough, with their town clerks and treasurers for 


Act, 1870 (33 & 34 Vict. ¢. 77), Schodule. Tho form of precept contained in the 
schedule to the Juries Act, 1862 (25 & 26 Vict. c. 107), to be issued by clerks of 
the prace to overseers, contomplates the persons fulling under heads (v.) and 
(vi.) (sce the text, aupra) having taken oaths and subscribed declaratious, the 
necessity for which ceased in 1866. See the Promussory Oaths Act, 1871 
34 & 35 Vict. c. 48), 8. 1 (2); and titles ConsTITUTIONAL Law, Vol. VII., p. 28; 

CCLESIASTICAL Law, Vol. XL, pp. 803 et eey. 

(k) Such places of meeting need no longer bo registered, but they may be, and 
must be, if it is desired to obtain for them exemption from rating and other 
privileges; aud see title EccLesiasticaL Law, Vol. XI., pp. 817—827. 

(i) Juries Act, 1870 (33 & 34 Vict. c. 77), Schedule, as modified by the 
Judicature Act, 1873 (36 & 37 Vict. c. 66), 8. 77. Officers of county courts and 
borough civil courts do not appear to be formully exempted by statute, unless 
a county court is a court of law and equity within the meaning of Jie Flint 
(1823), 1 B. & CO. 254. ms - 

(k) Stipendiary magistrates appointed under the provisions of the Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 50), 8. 161, by virtue of tbtd., sub-s. 3, 
fall under (xvii.) (see the text, supra). 

(?) Sheriffs Act, 1887 (50 & 51 Vict. c. 55), 8. 12. A sheriff, as the nominal 
summoning officer, is necessarily exempted during his term of office, so far as 
regards the county for which he is sheriff. As to sheriffs generally, see title 
SHERIFFS AND DAILIFFS. : 

(m) See title Pontce. 

(n) But as they are liable to serve on juries at the assizes their names must 
appear in the lists. The same observation applies to persons who are only 
entitled to exemption in a gare circumstances : for instance, by the Salford 
Hundred Court of Record Act, 1868 (31 & 32 Vict. c. exxx.), 8. 78, the 
members of the Manchester City Council and others are exempted from service 
in the Salford Hundred Court; and see title Courts, Vol. IX., pp. 197 ef seq. 
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the time being, so far as regards juries summoned to serve in the 
county in which such borough is situate ; 

(xviii.) Burgesses of any borough, having a separate court of 
quarter sessions, so far as regards service on petty juries at any 
sessions of the peace for the county wherein the borough is 
situate (0) ; 

(xix.) Governors of prisons, and their subordinate officers and 
gaolers (p); 

(xx.) Superintendents and keepers of public lunatic asylums (q) ; 

(xxi.) Registered medical practitioners, and pharmaceutical 
chemists, if actually practising or carrying on business (r); 

(xxii.) Registered dentists if they so desire (s); 

(xxiii.) Officers of the army and navy, while on full pay ; soldiers 
in the regular forces (a); and officers and men of the Territorial 
Force (b) ; 

(xxiv.) The master, wardens, and brethren of the Corporation of 
Trinity House of Deptford Strond (c) ; 

(xxv.) Pilots duly licensed, and masters of vessels in the buoy 
and light service, employed by the Trinity House of Deptford 
Strond, Kingston-upon-Hull, or Newcastle-upon-Tyne (c); 

(xxvi.) ‘I'he members of the Mersey Docks and Harbour Board, 
and of the Port of London Authority (d) ; 

(xxvil.) The household servants of the Sovereign ; 

(xxvili.) All persons concerned in carrying on the business of 
the Post Office (e), the management or collection of the Customs, 
or employed in any way relating to the Inland Revenue (/); 

(xxix.) General and Additional Commissioners holding certificates 
under the Income ‘l'ax Act, 1842 (q) ; 

(xxx.) Members of the London County Council, so far as regards 
service within the administrative county of London (ht). 


(o) By the Local Government Act, 1888 (51 & 52 Vict. c. a 8. 42 (12), jurors 

— ee iddlesex Sossions are not to be summoned from within the county of 
ndon. 

p) For which sce title Prisons. 

q) For which see title LuNaTIcs AND PERsoNs OF UnsounD Minn. 

r) For which seo also title MEDICINE AND PHARMACY. 

a) Dentists Act, 1878 (41 & 42 Vict. c. 33), 8. 30. The overseers should 

insert the names in the lists, leaving it to those desiring to claim exemption 

to do so at the special petty sessions ; see also title MEDICINE AND PHARMACY. 

(a) Regulation of the Forces Act, 1881 (44 & 45 Vict, c. 57),s. 37; Army 
Act, 1881 (44 & 45 Vict. c. 58), 8. 147; and see title Royan Forces. 

(0) Territorial and Reserve J'orces Act, 1907 (7 Edw. 7, c. 9), 8. 23 (4); see 
-itle Roya Forces. 

c) Soo title Simprine AND NaviGaTIoN. 

d) Port of London Act, 1908 (8 Edw, 7, ¢. 68), 8. 39. 

e) Post Office Act, 1908 (8 Edw. 7, c. 48), s. 43; and see title Post OFFice. 
. J) See Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36), 8. 9; and title 

EVENUE. 

(7) 5 & 6 Vict. c. 35, 8. 35; Taxes Management Act, 1880 (43 & 44 Vict. 
c. 19), 8. 40. This clause would scem to fall within the preceding one. The 
Commissioners, however, being unpaid, cannot be regarded in the light of 
employoes as are the persons designated in (xxviii.) — the text, cpr’ As 
to these Commissioners, see title Incomz Tax, Vol. XVI, p. 613. 

(A) London Council (General Powers) Act, 1890 (53 & 54 Vict. c. ccxliii.), 8. 26: 
seo title MeTRoPoLis, 
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Exemptions after previous service or in particular circumstances 
are dealt with hereafter (i). 


Secr. 5.—Jury Lists and Jurors’ Books. 


563. The clerk of the peace in every county or county division (i) 
(other than the county of the City of London and citics and towns 
being counties of themselves (/) ) must on or before the 20th July 
in every year issue a precept (2) to the overseers of the poor (n) of 
the parishes and townships(o) within the county or county division 
for which he acts, requiring them to make out before the 1st 
September then ensuing a list of all persons within their respective 
parishes and townships qualified and liable to serve on jurics (7). 
The precepts are sent to one or more of the overseers by registered 
letter, indorsed ‘‘ jury precept’’ on the envelope, and enclosed are 
printed forms, divided into columns, for names and surnames, 
places of abode, titles, qualities, callings, or businesses, and the 
nature of the qualifications (q). 


564. Upon receipt of such precept and forms the overseers 
must fill in the latter with names arranged in alphabetical order (7). 
To do this they refer to the rate-books (s), and if they think fit 
they may make inspection of house, land, and other tax assess- 
ments, the assessors, custodians, and collectors of which may be 
required to produce them (t) for the inspection not only of the 
overseers, but of the justices at the special sessions, at any reason- 
able time between the Ist July and the 1st October. On the lists 


(¢) See pp. 265 ef seq., post. Rogistrars of births, deaths, and marriages (as 
to whom see title REGISTRATION OF BirTHs8, MARRIAGES AND DEATIIS) were 
exempted by the Births and Deaths Kegistrution Act, 1837 (7 Will. 4 & 1 Vict. 
c. 22), 8. 18, but such exemption would appear to be taken away by tho Jurios 
Act, 1870 (33 & 34 Vict. c. 77), 8. 9, as they are not mentioned in tho schedule 
thereto. From the same schedule, too, are omitted parish clerks, to whoin 
exemption was given by the Juries Act, 1825 (6 Geo. 4, c. 50), 8. 2 (now repealed). 

(+) £.g., the ridings of Yorkshire and the divisions «f Lincolnshire. 

(1) Juries Act, 1870 (83 & 44 Vict. c. 77), 8.25; Juries Act, 1825 (9 Geo. 4, 
c. 50), 8. 50; see p. 236, post, and title LocaL GOVERNMENT. 

(™) See form in schedule to Juries Act, 1862 (25 & 26 Vict. c. 107), which 
usually is, or ought to be, modified to meet alterations introduced by the Juries 
Act, 1870 (33 & 34 Vict. c. 77) and subsequent statutes. 

(n) The term “ overseers” includes churchwardens (Juries Act, 1870 (43 & 34 
Vict. c. 77), 8. 5}, who are mentioned jointly with the overseers in the Juries 
Acts, 1825 and 1862 (6 Geo. 4, c. 50; 25 & 26 Vict. c. 107). 

(0) As to churchwardens of rural parishes, see Local Government Act, 1894 
(56 & 57 Vict. c. 73), 8. 5 (2). For detinition of “ parish,” sce the Coroners Act, 
1887 (50 & 51 Vict. c. 71),8. 42; Interpretation Act, 1889 (52 & 53 Vict. c. 63), 
s.5. As to churchwardens generally, see title EccLEsIasTIcaL Law, Vol. XL, 


. 460. 
p) Juries Act, 1862 (25 & 26 Vict. c. 107), 8. 4. 
q) Lbid., s. 4, and Schedule ; Juries Act, 1825 (6 Goo. 4, c. 50), Schedule. 
r) Juries Act, 1825 (6 Geo. 4, c. 50), 8.8; Juries Act, 1862 (25 & 26 Vict. 
c. 107), s. 6. 
(s) Poor Relief Act, 1601 (43 Eliz. c. 2); Union Assessment Committee Act, 
1862 (25 & 26 Vict. c. 103), 6. 23 ; Valuation (Metropolis) Act, 1869 (32 & 33 
Vict. c. 67), 6. 14; and, as to the rate books, see titles METROPOLIS; RATES AND 


RaTING. 

(t) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 11; Juries Act, 1862 (25 & 26 Vict. 
ce. 107), 8.6. The valuation lists made under the Valuation (Metropolis) Act, 
1869 (32 & 33 Vict. c. 67), are conclusive, so far as concerns the value of any 
hereditament, as to the qualification of a juror (sdid., 8. 45 (3) ). 


Sect, 4. 


Qualifica- 
tion, Dis- 
qualifica- 
tion, and 
Exemption, 


Preparation 
of jury lists 
in countics, 


Duty of 
the overseers, 
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s0 made out are to be specified the names of persons qualified as 
special jurors, together with the amount of their rating or assess- 
ment (u), and from them are to be omitted the names of persons 
entitled to exemption so far as they are enumerated in the 


precept (v). 


565. Printed (w) copies of the lists, signed by the overseers, 
are exhibited on the first three Sundays in September on the 
principal door of every church, chapel, or public place of religious 
worship within the respective parishes and townships (x), and the 
originals (which remain in the custody of the overseers), or true 
copies thereof, may be inspected by any of the inhabitants, during 
that period, with a view to exemptions being claimed or omissions 
heing rectified at a special petty sessions, notice of which, with the 
time and place thereof, is subjoined to the lists (y). 


566. Special petty sessions, at which at least two justices must 
be present, are held in every sessional division (z) in the last week 
of September, the precise date and place of which has been fixed 
before the 20th of August, in time to be specified on the lists 
already referred to(a). At such petty sessions()), or at such 
adjournments thereof, in no case exceeding seven days from the 
time originally fixed (c), a8 may be necessary, the overseers attend 
with the lists, and the justices upon sworn or such other proof of 
facts as they deem sufficient, or acting upon their own knowledge, 
strike out the names of persons not qualified(d), or not liable to 
serve (c), insert the names and other necessary particulars of 
persons whose names have been omitted, and rectify any errors or 
omissions as to the names and qualifications of persons already 
appenring therein (f). From their decision there is no appeal (9), 
and no person who fails to get his name removed from the lists at 
these sessions can claim exemption from service on any ground 
other than sudden illness (h). Intimation of this fact is given on 
the printed lists posted on the church doors (2). No name, however, 


Ne ol 





(u) Juries Act, 1570 (33 & 34 Vict. c. 77), 8.11. As to special jurors, see 
» 209, post. 

. v) See Jurics Act, 1862 (25 & 26 Vict. c. 107), Schedule. 
w) Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), 8. 60. 
"3 Juries Act, 1825 (6 Geo. 4, c. 50), 8. 9. 
y) Ibid. It would appear to be proper to give this notice, even whero the 
overseers have entered no names on the forms received from the clerk of the 

aco. 
ae See Division of Counties Act, 1828 (9 Geo. 4, c. 43); Petty Sessions Act, 
1849 (12 & 13 Vict. c. 18), 8.1; Local Government Act, 1888 (51 & 52 Vict. 
c. 41), 8. 42 (8), (9); and sce titles Locan GoVERNMENT; MAGISTRATES. 

a) See p. 233, anfe, and the text, supra. 

b) Juries Act, 1825 (6 Goo. 4, c. 50), 8. 10. 

c) Ibid. ; Juries Act, 1862 (25 & 26 Vict. c. 107), s. 8 

) See p. 233, post. 

¢) See p. 240, ante. 

JS) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 10. 

) Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 14. Tho justices do not sit as a 
court of summary jurisdiction, and have no power to state a case {agmuter v. 
Willesden Overseers, [1904] 2 K. B. 316); and, as to courts of summary jurisdic- 
tion, see title MaGIsTRATES. 

") Juries Act, 1870 (33 & 34 Vict. c. 77), s. 12. 
é) Juries Act, 1825 (6 Goo. 4, c. 50), 8. 9. 
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if omitted can be inserted, or misdescription rectified, except 
upon the application of or with notice to the person affected (k). 


567. The lists thus revised are allowed by the justices (1), who 
certify that they have examined them, and that they are, to the 
best of their knowledge and belief, true and proper lists of the 
common and special jurors(m). When allowed and signed, they 
are forwarded by the justices’ clerk, together with a schedule of 
the parishes or townships for which they have been allowed (n), by 
the next available post, in registered envelopes, to the clerk of the 
peace for the county or county division. 


568. The clerk of the peace, upon receipt of the various jury 
lists, arranges the parishes and townships in alphabetical order 
under the heading of the hundred (0) within which they are situate, 
the hundreds again in like alphabetical order, and the whole ura 
made records of the court of quarter sessions held in the first whole 
week after the 11th October (»). They are then copied into a book, 
which, when complete, is known as the jurors’ book. This is 
delivered, within six weeks after the holding of the quarter sessions, 
to the sheriff for use during the year beginning the 1st January 
following, and he, on the expiration of his term of office (q), delivers 
it to his successor (r). Provision is made for corrections upon the 
conviction of an overseer for having wrongfully omitted or inserted 
names from or in the lists originally made out by him (a). Except 
as hereafter indicated (t), the jurors’ book is the source whence the 
names of persons to serve as jurors are drawn (a). 


569. The cost of printing, copying, and posting the precepts 
and forms (b) sent by the clerk of the peace to the overseers, 
of returning the same to him by the clerk to the justices (c), and of 


(k) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 10. By a provision apparently 
applicable to no other class of person exempted, no person acting in the 
management or service of the Customs can be ae to serve, even if he has 
not claimed exemption in the manner prescribed by the Juries Acts (Customs 
Consolidation Act, 1876 (39 & 40 Vict. c. 36), 8. 9). 

¢) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 10. 

m) Juries Act, 1870 (83 & 34 Vict. c. 77), 8. 14. 

i") Juries Act, 1862 (25 & 26 Vict. c. 107), 8, 9. 

0) The significance of the ‘‘ hundred” has greatly diminished since it ceased 
to be necessary to summon jurors from the locality in which an issue to be tried 
arose; see note (a), p. 230, ante. 

(p) Quarter Sessions Act, 1814 (54 Geo. 3, c. 84) ; or, if specially fixed, fourteen 
days earlier or later (Quarter Sessions Act, 1894 (57 Vict. c. 6), 5.1). As to 
courts of quarter sessions, see title MAGISTRATES. 

(9) Which, except in the City of London, where it is at Michaelmas, and in 
county boroughs, where it is on 9th November (Municipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), 8. 170 (1)), is in March. As to sheriffs generally, 
seo title SHERIFFS AND BAILIFF. 

r) Juries Act, 1825 (6 Geo. 4, c. 50), a. 12. 

es) Ibéd., s. 45. 

See p. 236, post. ; 

a) Juries Act, 1825 (6 Geo. 4, o. 50), 6.14. The fact that tho jurors’ book 

been irregularly prepared is no ground of challenge to the array; see 
p- 249, post ; and R. v. Burke (1867), 10 Cox, O. O. 519 (an Irish decision under 
stat. (1833) 3 & 4 Will. 4, c. 91 (since repealed) ). 

(6) Juries Act, 1825 (6 Geo. 4, c. 50), 8.5; Juries Act, 1862 (25 & 26 Vict. 
e. 107), 6. 5. 

(c) Juries Act, 1862 (25 & 26 Vict. c. 107), s. 9. 
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Sect. 6. preparing the jurors’ book (d), is borne by the county or county 
Jury Lists division. The clerk to the justices is also entitled to reccive a 
and Jurors’ gmall fee from the same source(c). Thecosts and expenses properly 

Books. incurred by the overseers in carrying out their duties are discharged 

out of the poor rates of the parish (/). 


Preparation 570. In the City of London, which is now constituted one parish 

ahs Hg the for all other than ecclesiastical and charitable purposes, and in 

Looden, Which the Common Council are overseers, it is the duty of the 
Secondary to prepare a list of persons qualified and liable to serve 
ns jurors(g). For this purpose he causes to be set against each 
house number in an alphabetical list of the streets within his 
jurisdiction the names of the occupants liable to serve, with their 
callings and their rateable qualifications, where such exceed £100. 
To the name of each person qualified to serve as a special juror is 
prefixed the letter 5, and a number to which reference is made 
whenever it becomes necessary to specially strike a jury (hk). The 
names of such persons as are partners are bracketed, with a view to 
their not being summoned simultaneously. 


Certified 571. The list, thus prepared, is examined and certified by 

by justices = justices of the City at special sessions(?) held early in December, 

published, and when certified becomes the jurors’ book for the year com- 
mencing in the following January. It remains in the hands of the 
Secondary, who is also the summoning officer. There is no 
provision for the publication of the list, nor for the appearance of 
persons affected before the certifying Justices. 


Jury lists in §72. In cities, boroughs, and towns, being counties of themselves, 


eat a the burgess roll serves as & jury list (J). 

towns which 

are counties, Sect. 6.—Summoning of Jurors. 

Juries 573. Except as already (kt) or hereafter specially mentioned, the 


aah d t py Summoning oflicer is the sheriff (/), and to him are addressed precepts, 
the sheriff, 7 warrants, and writs for the return of good and lawful men from the 


body of his county (m). If he is a person interested in the inquisition 


d) Juries Act, 1825 (6 Geo. 4, c. 50), s. 12. 
e) Juries Act, 1862 (25 & 26 Vict. c. 107), 8. 9. 

) Foor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), &. 60. It appears 
that their duties are at an end when they have brought the lists to the special 
petty sessions (R. v. Huslingfield (1874), L. R. 9 Q. B. 203). 

a City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), & 11. 
As to the local authorities of the metropolis, see title METROPOLIS. 

h) See p. 261, Las ; 

‘) City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), 6. 26. 
nets ‘al Conant Act, 1882 (45 & 46 V 

‘) Munici ‘orporations ict. c. 50), 8. 186 (1); and 

nee title Counts, Vol. IX., p. 135. () 

(k) See the text, supra. 

(i) The sheriff in practice employs a summoning officer or bailiff, but such 

reon being the sheriff 's servant only, the former is under no obligation in 
inquiaitions held before himself to adopt his bailiff's panel (Manning, 
l'ractice of the Court of Exchequer, P: 34). 

(m) Such was the wording of the old writs of venire facias juratores ; see, too, 
Juries Act, 1825 (6 Geo. 4, c. 80), s. 13. 
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to be held, or the issue to be tried, the precept, warrant, or writ may be 
addressed to the coroner ; or, if a similar objection lies ngainst him, 
to elisors nominated by the court(n). The term “sheriff,” in prac- 
tice, generally means the under-sheriff, who now holds a statutory 
position (0); and under the term “ sheriff,” when used hereafter in 
connection with the summoning and control of juries, are com- 
prelhended the coroners and elisors, who may for the time being be 


acting in his place, the Secondary of the City of London, and their 
deputies. 


§74. Jurors are summoned to the King's Bench and Probate, 
Divorce, and Admiralty Divisions of the High Court of Justice ( ») 
in obedience to precepts under the hand of any judge of the court, 
directing the sheriffs of London(q) and Middlesex to summon a 
sufficient number of common (7) and special (s) jurors to give their 
attendance at such time and place as may be required (t). 

Grand jurors are not summoned to the High Court unless the 
Master of the Crown Office has notice of business for which they 
will be required, in which case notice is given to the sheriffs to 
summon a sufficient number (a). 


575. Jurors are summoned to assizes (other than those held at 
the Central Criminal Court (b)), in obedience to precepts, under the 





(n) Objection to a sheriff’s array, though very rare, is now usually taken on 
an interlocutory application at chambors, though it may be takon by challenge 
(see p. 247, post). The court now acts in the first instance through a master in 
chambers (lt. 8. C., Ord. 54, r. 12). The summoning officer for the time being 
is given the right of access to the jurors’ book (Juries Act, 1825 (6 Geo. 4, c. 5), 


a. 14. 

(o) Sheriffs Act, 1887 (50 & 51 Vict. c. 55), 8, 23; and see title SuEnIFYS AND 
BarLiFrs. So, too, by the interpretation clause of the Lands Clauses Consulida- 
tion Act, 1845 (8 & 9 Vict. c. 18), 8. 3, the word “ sheriff ” is made to include 
‘*under-sherilf " or other legally competent deputy. 

(p) Although in principle a trial with a jury may be had in any division of 
the High Court, in practice a jury is never summoned to the Chancery Division, 
issues requiring @ jury being transferred to the King s Bench Division (2. 8. C., 
Ord. 49, 7.3; Jke Martin, Hunt v. Chambers (1882), 20 Ch. D. 365, C. A.). 
But cases are still occasionally tried with juries in the Chancery Court of tho 
County Palatine of Lancaster, as to which court see title Courts, Vol. LX., 
pp. 120 et seg. 

(q) Including now the sheriff of the County of London (Local Government 
Act, 1888 (51 & 52 Vict. c. 41), a. 89 (3) ). 

(r) Common Law Procedure Act, 1852 (15 & 16 Vict. c, 76), 8. 107. 

(s) Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 16, as extended by the Special 
Juries Act, 1898 (61 & 62 Vict. o, 6). 

(t) The formality of a precept under the hand of a judge has fallen into 
disuse in Londun and Middlesex since the passing of the Judicuture Acts, and 
it is now the practice for a letter, under the hand of the Mastur of the Crown 
Office (see note (a), infra), to be sent to the sheriffs ten days before the services 
of a jury in any court are required, directing them to summon to such court to 
serve as Wie or common jurors, as the case may be, seventy-five persuns for 
the period of a week. 

(a) The Middlesex Grand Juries Act, 1872 (35 & 36 Vict. c. 52). - They are 

ically only required before a trial at bar, crininal cases tried in the Hie 
urt having generally been moved up on certtvrari after true bills found in the 
country or at the Oentral Criminal Court ; see p. 260, post. As to the Master of 
the Crown Office, see title Courts, Vol. [X., p. 66, 
(b) See p. 227, ante, and p. 238, post. 
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Brct.6. hands of the judges or commissioners appointed by the Crown to 
Summoning travel the circuit on which the assize is to be held, directing 
of Jurors. the sheriff of each county to return a competent number to 
serve as grand jurors, and a sufficient number as special (c) and 

common jurors(d). Common jurors are required to serve indis- 

criminately on the trial of both civil and criminal issues (e), and 

they may be directed to attend in two sets, so that the whole 

number may not be detained during the continuance of a long 


assize (f ). 


576. Jurors are summoned to the Central Criminal Court in 
etal obedience to precepts issued by the judges of the court (g) to the 
Court. sheriffs of the City of London, and of the counties of London (h), 

Middlesex, Essex, Kent and Surrey, directing them to return from 
the parts within the statutory limits(t) a competent number of 
persons to serve both as grand and petty jurors (J). 


County and 577. Jurors are summoned to sessions of the peace in counties 
borough other than county boroughs, in obedience to precepts under the 
sessions. hand of the King or two justices of the county (/), directing the 


return of a competent (/) number of persons to serve both as grand 
and as common jurors; and to sessions of the peace in boroughs 
(including county boroughs) and to borough civil courts, by the clerk 
of the peace, or registrar of the civil court, as the case may be, who 
summons a sufficiont number of persons to serve as jurors, in any 
capacity, upon the fixing of the date for the holding of the sessions 
or court by the recorder or judge (m). 


To other 578. To all other tribunals jurors are summoned, in the absence 
tribunal. = of special provisions, in virtue of precepts and warrants issued by 
the person or persons holding the same rirtute offictt (n), in accord- 
ance with statute (o), or in obedience to writs specially addressed 
to them(p). The number of persons to be summoned may be 





(¢) Common Law Procedure Act, 1852(15 & 16 Vict. c. 76), 8. 108, as extended 
by the Special Juries Act, 1898 (61 & 62 Vict. c. 6). 
(2) Juries Act, 1825 (6 Geo. 4, c. 50), sa, 20, 22; County Common Juries 
Act, 18910 (10 Edw. 7 & 1 Geo. 5, c. 17). 
(e} Juries Act, 1825 (6 Geo. 4, c. 50), 8. 22; Common Law Procedure Act, 
1852 (15 & 16 Vict. c. 74), 8. 105. 
JS) Juries Act, 1825 (6 Geo. 4, c. 50), 8, 22. 
q) Seo title Counts, Vol. IX., pp. 87 et seq. 
h) Local Government Act, 1888 (51 & 52 Vict. c. 41), 8. 89. 
t? See Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 36), 8. 2. 
J) (bid, 0.4. Tt is usual to select as grand jurors those who are marked 
in the ibid books as special jurors. 
k) Chitty's Criminal Law (1826), Vol. IV., p. 176. 
‘) It is usual to summon thirty, as grand jurors (twenty-three of whom are 
sworn), and as many, as common jurors, as the volu:e of business may seem to 


uire. 
dan) Municipal Corporations Act, 1882 (45 & 46 Vict. o. 5), ss. 165 (1), 
186 (2), (5); see title Courts, Vol. LX., p. 135. 

n) As by a coroner or escheator; see pp. 227, 228, ante. 

0) As by the Commissioners of Sewers (Sewurs Act, 1833 (3 & 4 Will. 4, ¢, 22), 
8. 11); or under the Highway Act, 1835 (5 & 6 Will. 4, c. 50),s. 89. See also 
titles ConsTiTUTIONAL Law, Vol. VI., p. 4/0; EccrestasticaL Law, Vol. XL, 
p. 688; Hicnways, STREETS AnD Brinass, Vol. XVI, p. 77. 

(p) As by the sheriff himself in executing writs of elegit and inquiry. 
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expressed therein (q), otherwise it will be the duty of thesummoning _8scr. 6. 
ofticer to take care that not less than twelve attend (r). Summoning 


of J : 
579. The persons selected by the sheriff are served six clear om 


days before their attendance is required (s) with notice of the place oii onses on 
and time at which they must attend. This may be done by showing jurors, 

them a note in writing under the hand of the sheriff (or of the clerk 

of the peace or registrar, as the case may be (t)) containing the sub- 

stance of the summons, or, if they are absent from their usual place 

of abode, by leaving it with some person resident there(u); or a 

summons properly attested by the si.vriff's seal, and bearing the 

words “jury summons” on the side of the address, may be sent 

by registered post, two additional days being allowed for the 
transmission («). 


580. The cost of service by post (within certain limits) is allowed Cost of 
to the sheriff by the Commissioners of the Treasury (0). service, 


581. If not more than five days before commission day (in the Notice to 
ease of assizes), or the day appointed for holding the court (in Jerr net 
the case of quarter sessions), it appears to the clerk of assize or the 
clerk of the peace, as the case may be, that there will be no business 
for the transaction of which jurors will be required, he must cause 
notice to be sent by post to the jurors summoned to attend the same, 
dispensing with their attendance (c). 


§82. Every person concerned in the summoning and impanelling Declaration 
of a jury of any kind (¢) must, before acting, make a declaration that >y er ene 
he will not act corruptly, and neither will himself take, nor consent a carat 
to any other persun taking, fee or reward beyond such as are allowed 
by law (e). 


583. The names of the persons selected to serve, and served Names of 


with notice to attend, are entered in different panels (printed if for J0rors 

use in the High Court of Justice or at assizes), according as they tote 

are summoned to serve as grand, special, or common jurors. The attached to 
precept. 

(q) Under the Sewers Act, 1833 (3 & 4 Will. 4, c. 22), 8. 11, the sheriff must 
summon not less than eighteen nor more than forty-eight. 

(r) Seo p 226, ante. For the summoning of juries to try criminal issues, see 
title CriminaL Law AND Procepure, Vol. 1X., p. 359, 

(s) Juries Act, 1870 (33 & 34 Vict. c, 77), 8. 20. Though a shorter notice is 
frequently accepted, it is apprehended that, except in the case of coroners’ 
juries, no penaity for non-uttendunce can be imposed without such notice. 

ersons rummoned to serve as grand jurors at borough sessions are entitled to 
mite a. notice at least (Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), 

8. 186 (2), 

t) See p. 238, ante. 

u) Juries Act. 1825 (6 Geo. 4, c. 50), s. 25; Municipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), 8. 186 (4). 

(a) Juries Act, 1862 (25 & 26 Vict. c. 107), 8. 11, which casts upon the 
postmaster, to whom the summonses are handed, the duty of comparing the 
addresses on them with duplicutes, the latter of which he stamps and returns to 
the summoning officer. 

i Lbid., 8. 13. 

c) Assizes and Quarter Sessions Act, 1908 (8 Edw. 7, ¢. 41), s. 1 (1). 

d) “ oa al jury, or tales.” 

e) Sheriffs Act, 1887 (60 & 51 Vict. c. 55), 8.26. For form, see Schedule (<bid.). 
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names in each panel arranged in alphabetical order(/), with the 
profession and place of abode of each person appended, are then 
attached to the precept, and so returned to the issuing authority (9). 
It is, moreover, the duty of the sheriff to forward therewith the 
name of each special and common juror (with the place of abode and 
addition) (i) written on a separate card for the purpose of balloting 
on the trial of issues in civil courts (2). 


Secr. 7.—Juries of Inquiry and Presentment. 
Sus-Seor. 1.—Jn General. 


§84. Juries of inquiry and presentment are sworn diligently to 
inquire and true presentment make of the matters which are men- 
tioned in the writ pursuant to which they are summoned, or which 
are given them in charge(k). It las been customary (/) to administer 
the oath to the foreman first, and the others then swear to observe 
the oath he has taken. They are bound to hear such evidence as 
is called before them, though it is no objection to them that they 
have personal knowledge of the matter in hand (m). They view if 
necessary (7), and, except in the case of grand juries, receive such 
assistance as the presiding officer thinks fit, by comment or other- 
wise, to render them. 


585. Twelve concurring (0), they make a presentment in writing 
and on parchment (p), signed and sealed by each concurring member 
and by the presiding officer (q), to be by him dealt with as he is in 


(f) Precedence of rank is recognised on grand jury panocls in counties. See 
. 241, post. 
. (9) Unless the issuing authority be the sheriff himself. Upon the precept, 
warrant, or writ he certifies: ‘‘ the execution of this precept uppears in divers 
panels hereto annexed.” See Chitty’s Criminal Law (1826), Vol IV., p. 172, 
and titho CRIMINAL LAW AND PROCEDURE, Vol. IX., p. 359. 

(h) ‘* Addition,” according to Murray’s New Eupiich Dietionatys is something 
annexed to a man’s name to show his rank, occupation, or place of residence, or 
otherwise to distinguish bim. 

te Juries Act, 1825 (6 Geo. 4, c. 50), 8. 26. See p. 246, post. 

k) E.g., by a judge charging a grand jury, or a coroner opening the matter 
of an inquest. 

(?) The Coroners Act. 1887 (50 & 51 Vict. o. 71), s. 3 (1), and Sched. IL, 

rescribes an oath, which is taken conjointly, and, except with grand juries, 
juries on lunacy inquisitions, and juries of matrons, the custum of swearing 
the foreman first hus gone out of fashion. As to juries of matrons, see title 
Criminal LAW AND PROCEDURE, Vol. LX., p. 375. 

(m) A grand juror may act upon what he has read in a newspaper (2. v. 
Bullard (1872), 12 Cox, C. C. 353, per Bytes, J.), and jurors upon lunacy 
inquisitions are specially sought from the neighbourhood. 

n) Seo Pp. 248, 0st. 

(e After verdict it will be assumed that the requisite number sat on the jury 
(Lambert v. Taylor (1825). 4 B. & OU. 138). 

(p) One of the grounds, upon which it was sought to quash the coroner's 
inquisition in the well-known case of Constance Kent (1860), was that it was 
written on paper, and not on parchment. The Crown afterwards waived the 
objection. See Atlay, The Victorian Chancellors, Vol. I., P. 245. 

(g) The marks of those unable to write must be verified by attestation (2. v. 
Stockdale and Darlington Rail. Co, (1840), 8 Dowl. 516; BR. v. Bowen (1829), 3 
©. & P. 602), but they will be assumed to have been made in each other's 
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each case directed, or as the law prescribes. Jurors of inquiry aud Seer. 7. 


presentment cannot be challenged (r). Juries of 
Inquiry and 
Sus-Secr. 2.—G@rand Juries. Fresent- 
ment. 


086. The function of grand juries is to make presentments to Sea 
judicial bodies (s) or personages (t), mainly of accusation (a) against eau 


persons against whom criminal proceedings are pending. Present- 
ments of accusation are (with the exception noted below) conditions 
precedent to the putting of any person on his trial before a petty 
jury ()), and are now made only after the hearing of evidence (c). 
They are reduced into writing (d), and are then called indictments 
or bills of indictment (e). 


587. Grand juries are usually drawn from the same source a8 whence 
petty juries, namely, the jurors’ books (/) and the burgess lists (7). grand juries 
But in counties, other than London and Middlesex and boroughs #7 drawn. 
which are counties in themselves (h), it is customary that grand 
jurors summoned to assizes should be freeholders, and persons of 
consequence ranking immediately after peers (i). 


588. At the opening of the court (k) to which persons have been Swearing. 
summoned as grand jurors, names taken from a panel attached to 


presence (Leuwen'’s Case (1834), 2 Lew. 0. C. 125), Porsons of the samo name 
need not be distinguished (/. v. Nicholas Soap 7C. & P. 538). The present- 
ment of a grand jury is neither signed nor sealed. 

r) 2 Roll. Abr. 660; Avon. (1703), 6 Mod. Rep. 43. 

a) £.g., justices assembled in quarter sessions. 

t) His Majesty's judges, commissioners of assize, or recorders. 

a) But not solely. Before being discharged grand jurics may make pre- 
sentments upon subjects of public importance, e.g., that it is dosirable in 
certain circumstances that corporal punishment should be inflicted. 

(>) See title CRIMINAL LAW AND ProcenureE, Vol. 1X., p. 359; stat. (1351-2) 
25 Edw. 3, stat. 5,c. 4. The only exception to this rule 1s where an informa- 
tion has been exhibited by the capa eae lay in respect of some misde- 
meanour, which information, by an officer of the Crown, is regarded as 
tantamount to an indictment (4 Bl. Com. 305), The verdict of a coroner's jury, 
upon which a man can be put on his trial for murder or manslaughter, is no 
exception to the rule. 

(c) For grand jurors (as also common jurors) are no longer summoned from 
articular neizhbourhoods, or even from particular hundreds (Juries Act, 1825 
6 Geo. 4, c. 50), 8. 13) ; see note (a), p. 230, ante. 

(d) In practice, before the grand jury see them; see P 242, post. See also 2. 
vy. Ingham (1864), 5 B. & 8, 207, where the procedure of a grand jury in dealing 
with indictinents is discussed by BLackbury, J., at p. 274. 

(ec) The term “indictment” is, in the Criminal Procedure Act, 18651 
(14 & 15 Vict. c. 100), 8. 30, used generally to include information, inquisition, 
and presentment. 

(/) Juries Act, 1825 " Geo. 4, c. 50), 8. 1; Central Criminal Court Act 
1834 (4 & 5 Will. 4, c. 36), 8. 4; see p. 235, ante, 

(g) Municipal Corporations Act, 1882 (45 & 46 Vict. o, 50), 8. 186 (1); sco 
p. 236, ante. : 

h) See p. 236, ante. 

e 2 Hale, P. C. 154. Buta D may serve on a county grand jury 
although he is not a freeholder (Case (18105, Russ. & Ry. 177); and the only 
peer who spe a to serve on a jury of any description is an Irish peer who is ulso 
a member of the House of Commons (Jrish Peer's Case (1806), Rusa, & Ry. 117). 

(k) At county assizes by the reading of the commission, which issues under 
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the precept (J) by the Master of the Crown office, the clerk of assize, 
or clerk of the peace, os the case may be, are called until twenty. 
three have responded and entered the box (m), when they are duly 
sworn diligently to inquire, and true presentment make, not only 
of the articles, matters, and things “given them in charge,” but 
‘which come to their knowledge touching the present service.” 
They are furthermore sworn to secrecy(n), and cannot be 
challenged (0). 


589. The grand jury, having been sworn, receive from the judge, 
commissioner, recorder, or chairman of quarter sessions a charge, in 
which may be introduced references to recent statutory changes, 
the increase or diminution of crime, and other matters of public 
interest, and in which it is usual to refer to the law and facts 
bearing upon the more important cases which are to come before 
the jury for consideration. 


690. When an indictment is preferred in the King’s Bench 
Division of the High Court of Justice (py), where two or more 
judges sit as a divisional court (q), though it is the practice for the 
senior puisne judge to charge the grand jury, yet where there 
is any difference of opinion as to the direction to be given it is 


the right, as well as the duty, of each judge to deliver his own 
charge (7). 


§91. The grand jury, having been charged in the manner above 
indicated, retire to consider what bills of indictment and other 
matters they shall present (s). Their proceedings are private (t). 
Indictments founded on the depositions transmitted by magistrates 
pursuant to the Indictable Offences Act, 1848 (a), or the Vexatious 


the Sign Manual at the beginning of cach circuit. At the Central Criminal 
Court the commission is a general one, remaining in force until a new one issuos 
(Central Criminal Court Act, 1834 (4 & 5 Will. 4, 0. 36), 8. 2). 

(2) Four panels are attuched to the precept, containing respectively the names 
of :—(i.) the grand jurors; (ii.) the special jurors; (iii.) the common jurors; 
and W. the magistrates, bailiffs, and other officers within the county. 

m p- 227, ante. 

n) Tho oath continues: “The King’s counsel, your own, and your fellows’, 
you shall well and keep secret. You shall present no man for hatred, malice, 
or ill-will, nor leave any unpresonted for.foar, favour, or affection, or for any 
reward, hope, or promise thereof"; seo p. 267, post. 

o) R. vy. Sheridan (1812), 31 State Tr. 543, 576. 

p) a irciausell to a trial at bar. 

g) As the successor of the old common law courts sitting in banc. 

(° ler Cocxsurn, 1.0.3 ., In the court of Queen's Bench, aftor the throwing 
out of the bill by the prand jury in & v. Eyre (1868), L. R. 3 Q. B. 487. See 
report of the case by W. I’. Finlason. 

(s) As to delivery of bills found or ignored, sce title CrimmvaL Law AND 
Procenure, Vol. IX., p. 347. 

(t) BR. v. Rhodes, (1899] 1 Q. B. 77, C. O. B., per Lord Russert. or Krit- 
owEN, C.J., at p.80. In 22. v. Cooke OSs), 8 C. & P. 582, Patrreson, J., thought 
it better not to receive any explanation of what the grand jury meant by their 
finding, and in &. v. Afarsh (1837), 6 Ad. & El. 236, of how many had concurred 
in the finding; and see title CrimixaL Law aNpD Procepurs, Vol. 1X., 


p- 346. ; 
(a) 11 & 12 Vict. 6. 42, 8. 20, 


JURIES, 


Indictments Act, 1859 (6), and on other charges which may be pre- 
ferred before them (c), are placed in their hands (d). 


§92. A bill of indictment thrown out cannot be presented a 
second time at the same assize or sessions of the pence, but 
may be preferred to another grand jury at a future assize or 
sessions (€). 


593. Upon completion of their business, all the persons sworn on 
the grand jury return into court, where the foreman(/) announces 
that they have dealt with the bills of indictment brought before 
them, and proceeds to make any general presentments (g) which he 
and his fellow jurors have agreed upon. The judge or presiding 
magistrate makes a reply of acknowledgment, and discharges 
them with the thanks of the county or borough, as the case 


may be (/). 


594. No member of the grand jury which have found a true bill 
against any person may, if challenged, serve on the petty jury 
sworn to try that person, whether on the same or any other indict- 
ment wherein the same matter is material (i). 





(b) 22 & 23 Vict. c. 17, 8.2. Strictly speaking the grand jury cannot rofor 
to the depositions (2. v. Denby (1789), 1 Leek 514), except by permission of 
the judge, and thut only upon proof of the facts required by the Indictable 
Offences Act, 1848 (11 & 12 Vict. c. 42), 6. 17 (2. v. Beaver and Shore (1866), 10 
Cox, ©. CO. 274). The rule has not, however, been strictly onforced, eg., 
by Byes, J., in 2. vy. Bullurd (1872), 12 Cox, O. O. 363, and Denman, J., in 
R. v. Gerrans (1876), 13 Cox, C. O. 158. 

(c) By any person who likes to go before them, who must now, however, 

ive tive days’ notice to the pr: (4 officer of his intention to do so (Assizes and 

uarter Sessions Act, 1908 (8 Edw. c. 41), 8. 1 (5)). It 1s only in the cases 
provided for in the Vexatious Indictments Act, 1859 (22 & 23 Vict. c. 17), that 
previous investigution before a magistrate is necessary, though the fact that it 
should not be necessary in every case was pointed out by the Criminal Code 
Bill Commissioners in 1878 as a grave defect in the law (Report, p. 32). 
BLACKBURN, J., had previously spoken strongly on the matter (2. v. Eyre 
(1868), L. B. 3 Q. B. 487, 494). 

(¢) As to the evidence that may be heard by a grand jury, see title 
CriMINAL LAW AND PuocepDure, Vol. [X., pp. 346, 347. The grand jurors may 
take into consideration their own knowledge of the facts (/?. v. Zong (1847), 
2 Cox, ©. C. 290); and it has been held that where a grand juror heard a 
witness swear in court directly contrary to the evidence which he had given 
before the grand jury, his previous statement might be proved. Sce Christian’s 
Blackstone (1809), 15th ed., Vol. IV., p. 126. 

(* See title OnrminaL Law anp Procepure, Vol. [X., P. 847, note (m). 

f ) At county assizes it is usual to elect as foreman the person of highest 
rank impanel! 

(g) These, no doubt, were formerly on parchmont, signed and sealed by the 
concurring members of the grand jury. The are now generally verbal, but if 
they are of a novel or unusually important character the judge will direct that 
ar be reduced to writing. 

(h) See, however, title CrrumnaL Law anp Procepunet, Vol IX., p. 347, 
note (n). Ifa bill be not brought into court before the grand jury have been 
discharged, it would seem that it must go before another grand jury (2. v. 
Thompson (1846), 1 Cox, O. O. 268). ; 

(é) Stat. (1351-2) 25 Edw. 3, stat. 5, c. 3; Co. Litt, 157 b; 2 Hawk. P. C,, 
8th ed., c. 48, «. 27. In B. v. Sullivan (1838), 8 Ad. & El. 831, the Court of 
Quoen'’s Bench, howover, refused to order a new trial where a member of the 
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Becr. 7, Sus-Secr. 8.—Lunacy Juries. 
Juriesof 595. When the judge in lunacy (k), in his order for an inquisi- 
rant ri tion, directs the return of a jury (/), or the masters, after certifying 
spr that an inquisition before a jury is expedient, issue their precept to 
—— the sheriff (m), the sheriff summons (generally) thirty-four persons, 
Whoare | __ marked as special jurors in the jurors’ book, and resident in the 
lunacy juries, immediate neighbourhood of the place where the inquisition is to 
be held (x), of whom not more than twenty-three are sworn (0). It 
is, however, proper, where the estate is small, to summon only 
common jurors (p). 
Sus-Secr. 4.—On Coroners’ Juries. 
Coroners? 596. The practice and procedure relating to coroners’ juries is 
jurice, dealt with elsewhere (g). 
Sect. 8.—Juries of Issue and Assessment. 
Sub-Secr. 1.—Jn General. 
When juries  §97. In all causes in which issue is joined between the Crown 
are required. 


and # person charged by the presentment of a grand jury (r) or by 
the filing of an information (s), and in all causes in which the 
custom (¢) or order of the court, or the parties or any of them (as 


and jury had sat on a convicting petty jury without challenge. A grand 
jury may not try the sanity of any person against whom a bill is presented (2. 
v. ‘Lolges (1838), 8 0. & P. 195). On the subject of grand juries, see, further, 
CRIMINAL LAW AND Prccepure, Vol. 1X., rp. 345 et beg. 

(k) Seo title Lunatics anp Persons oF UNsounp MIND. 

(1) Under the Lunacy Act, 1890 (53 & 654 Vict. c. 5), s. 91; seo title 
LUNATICS AND PERSONS OF UNsouND MIND. 

(m) J.unacy Act, 1890 (53 & 54 Vict. c. 5), s. 93. 

(n) Elmer, Practice in Lunacy, 7th ed., p.23. A survival of the old writ of ventre 
facias, which always directed the sheriff to summon a jury from the neighbour- 
hood of the parish or place within which the fact to be tried wasalleged. There 
is still, however, no objection to a sheriff summoning a jury from a particular 
hundred if convenience justifies it (Tuylur v. Loft (1853), 8 Exch. 269). 

(0) Tho Lord Chancellor may, by order, regulate the number to be sworn, so 
that the inquisition be found by twelve men at least (Lunacy Act, 1890 (63 & 
54 Vict. c. 5), 8. 97). Where an issue is directed to be tried in the High Court, 
under ébid., 5. 84, it is conceived thut twelve persons only should be sworn on 
the jury. Having regard to the lang of sbid., s. 94, and to the Juries Act, 
1825 (6 Geo. 4, o. 50), 8. 26, it is difficult to understand why twenty-one were 
eworn to oy the issue in the Townsend Case (1906, Times, 25th July to 13th 
August). ‘he presence of an excessive number in the jury box may be ground 
for a new trial; see note (/), p. 226, ante. The question was again raised on the 
trial of another lunacy issue, but it was there agreed that twelve jurors were 
sufficient, and no more were sworn Np v. Gilchrist (1907), Times, 5th March). 

( p) Elmer, Practice in Lunacy, 7th ed., p. 23. 

a} See title Cononzns, Vol. VIII., pp. 259 ef seg. 
'r) See p 241, ante. 

(s) Which may be done by the Attorney-General, or by the Master of the 
Crown Office upon a rule obtained in the King’s Bench Division ; see p. 241, ante. 

(¢) E.g., of the Mayor's Court; see title Mayor's Court (Lonpon). Under 
the Judicature Acts trial by jury can no longer be regarded as customary in the 
High Court in civil matters (Jenkins v. Bushby, [test 1 Ch. 484, 492, C. A.; 
see also Garling v. Royde (1876), 25 W. B. 123; Wedderburn v. Pickering (1879), 
18 Ch. D. 769); and it seems that the surrendering the right to a jury may be 
made a condition of leave to defend upon an application for judgment under 
B. 8. 0., Ord. 14 (Wolfe y. De Braam (1899), 81 L. T. 633, O. A.). 
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of right) require, a jury is sworn to try the issues(). Juries of  Sxer. 8 


issue and assessment are common or special (2). Juries of 
Issue and 
SuB-SEcT. 2.—-Pulication of Jury Panels. Assessment. 


598. It is the duty of the sheriff or other summoning officer to pattication of 
keep in the office of his under-sheriff or deputy, for seven days at jury panels 
least before the sitting of any court for the trial of issues, copies of 
the printed panels which he has returned to any precept command. 
ing him to summon jurors for the trial of such issues, and to 
permit the parties thereto to inspect the same without fee. Copies 
may be purchased for 1s. each, and one must be annexed to the 
nisi prius record or its present equivalent (a). 


599. A panel of the petty jury must, ten days at least before Person 
the arraignment ()) (or, if the trial is to take place in the High indicted for 
Court, ten days before the trial), be delivered by the prosecution, in Srrrny to 
the presence of two or more credible witnesses, to any person copy of panel 
indicted for treason or misprision of treason (c). This require- ten days 
ment does not extend to cases of: enoaes 

(i.) Violence or attempted violence against the king’s person ; 

(ii.) Counterfeiting coin, the great seal or privy seal, the sign 
manual or privy signet (d). 


Sus-Secr. 3.— Viewtng. 


600. In any case in which if is expedient that the jury should Viewing, 
view a place in question, an order may be obtained from the 
court (e) that a view be had, and thereupon, on the depositing 
in the hands of the sheriff of a sum named in the order, some of 
those persons, whose names are on the panel for the trial of the 
issue, are nominated by him to visit the place, at an appointed 
time, under his conduct (f). There they are shown over it by two 





(u) Compare titles EXEouTORS AND ADMINISTRATORS, Vol. XIV., p. 176; 
HusBAND AND WIFE, Vol. XVI., pp. 528, 541. If tho Jury have been sum- 
moned, either party (with the sanction of the judge) is «ntitled to have the verdict 
of the jury, even although the other party may cousent to judgment (Samway v. 
Winch (1893), 9 T. L. R. 552, qualifying 7’wycrosa v. Grant (8) 2C. P. D. 469, 
475, 0. A.). For trial by jury in the High Court, see BR. 8. 0. Ord. 36, rr. 2, 9. 

(x) See p. 259, post. 

(a) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), as, 106, 107; 
Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 16; see also 2. v. Edmonds (1821), 4 
B. & Ald. 471, 479; R. v. Dowling (1848), 3 Cox, OC. C. 509. 

(b) Because trial now generally follows arraignment, except in the High Court 
(Criminal Procedure Act, 1851 (14 & 15 Vict. c. 100), 8. 27). 

yi Together with a copy of the indictment (Treason Act, 1708 (7 Anne, c. 21), 
8. 14), 

(2) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 21; see also title Oniminan Law 
AND PROCEDURE, Vol. LX., pp. 359, ef seg. ; and as to these offences, see fdid., 
pp: 450 e seg., 514 et seq., 735. 

(e) Including a master at chambers (BR. 8. ©., Ord. 54, r. 12), a district 
registrar (idid., Ord. 35, v. 6), and, in criminal matters, the clerk of assize, or 
clerk of the peace acting as delegate of the judge, or justices in quarter 
sessions. The application may be made Ez parte under R. 8. O., Ord. 60, r. 5, 
where the consent of the other side has been obtained (Pickard v. Great Northern 
Rail. Co,, [1883] W. N. 194). 

(f) The court cannot, however, even by consent, order a view in one county 
by the sheriff of another, nor can a jury be com to go out of their own 
county to view (Maline v. Dunraven | Lord) (1845), 9 Jur. 600; Stoke v. 


246 


Becr. 8. 


Juries of 
Issue and 


Assessment. 


When view 
may be made. 


Calling the 
jury. 


Challenge. 


When it 
arises, 


JURIES. 


persons mentioned in the order, called “ showers,” one nominated 
by exch party, and, upon the conclusion of the view, the sheriff 
certifies that it has been had, and returns the names of the viewers 
to the proper officer of the court, that they may be called upon 
the jury sworn to try the issue in question (g). 


601. A jury may be taken to view a place in question after the 
commencement of the trial, and even after the summing-up of the 
judge in a criminal issue, but care is taken that irregular com- 
munications are not made to them while viewing (h). 


Sus-Secr. 4.—Calling the Jury. 


602. Upon the coming on of the issue for trial, the persons first 
called into the box to form the jury are those (if any) who have 
viewed (a), and thereafter : 

(i.) Upon the trial of criminal issues, persons whose names are 
on the panel returned by the sheriff, called in the order or manner 
customary in the court (b); 

(ii.) Upon the trial of civil causes, those whose names are written 
on the cards in the manner before mentioned, and drawn indis- 
criminately from a box (c). 

Sub-Secr. 5.—Challenging. 

603. Upon a full body of twelve persons being assembled in the 
box the right of challenge arises(d). Challenge is of two kinds: 

(i.) Challenge to the array ; 

(ii.) Challenge to the polls ; 
and may be exercised by either party, including the Crown. 


oes eS See 


Robinson (1889), 6 T. L. B. 31); see title Crisinat Law AnD Procepure, 
Vol. 1X., pp. 350, 369. 

(g) Juries Act, 1825 (6 Geo. 4, c. 50), 8.23; Common Law Procedure Act, 
1852 (15 & 16 Vict. c. 76),8. 114. It has been held good ground for a new trial 
that the viewers boing engaged in another court, none of them could be called 
on the jury which tried the case (Atagston Union Guardians v. Landed Estutes 
ae 1873), _ L, T. 644; see also title CrimivAL Law AND PROCEDURE, 

ol. LA., p. 369). 

(4) R. v. Martin (1872), L. R. 1 C. C. B. 378; see, further, title CrimmvaL 
Law anp ProcEDuRE, Vol. IX., p. 369. 

(a) Seo tho text, supra. They may, however, be challenged (Anon. (1705), 6 
Mod. Rep. 211; see title CniminaL Law anp Procepurg, Vol. [X., pp. 359 et seg. 

(6) The Criminal Code Lill Commission recommended that bailotting for 
names, at present only statutory on the trial of causes (see note (c) injra), 
should be extended to criminal trials. In practice it is largely resurted to. At 
the Central Criminal Court, at the commencement of each sessions, the names 
of persons summoncd from the six districts mentioned at p. 238, ante, are put 
into as many different boxes or glasses, and are drawn out, an equal number 
from each, to form various juries who are told off between the courts. When 
a case of great public interest is to be tried the jury is drawn specially from a 
large panel, as in the trial of the Mile End Guardians (August, 1908), where the 
names consisted of as many as three hundred. See also title CrimmaL Law 
ap Procepcrt, Vol. [X., p. 359. : 

3 Juries Act, 1825 (6 Geo. 4, c. 50), 8. 26; and see p. 240, ante. 
Vicars v. Langham {teatt Hob. 235 ; &. v. Edmonds (1821), 4 B. & Ald. 
471, 478; Barrett vy. Long (1851), 3 H. L. Cas. 395,410. In Pryme v. Titchmarsh 
(1842), 10 M. & W. 605, it was doubted whether jurors eummoned to try a 


- cause under the old writ of trial addressed to a sheriff could be challenged ; 


and see p. 252, post. No challenge is permissible on a writ of in to 
"> damages, 2 Roll. Abr. 660; Anon. (1708), 6 Mod. Rep. 43, per Horr, 03 


JURIES. 


604. Challenge to the array is exception taken to the whole 
panel of persons returned by the sheriff or other summoning officer, 
by reason of matter personal to himself, and is commonly divided 
into two classes : 

(i.) Principal challenge, where the summoning officer is in a 
position inconsistent with indifference, as by being party to the 
action, or related to one of the parties, or as having impanolled 
certain persons at the request of one of the parties, or as having 
an action pending against him by either party ; 

(ii.) Challenge for favour, where the position of the summoning 
officer is not necessarily inconsistent with indifference, but may be 
suspected. 


605. Tho distinction between the two is one of degree rather 
than of essence (e), but on the matters constituting cause of principal 
challenge being admitted, it is the duty of the court to quash tho 
array, and to order the coroner (/) (or if a similar challenge prevails 
against his jury, two elisors or electors nominated by itself (g)) to 
return & new panel. If the facts alleged are controverted, the 
court nominates two “triers” (who may be persons summoned as 
jurors) to ascertain them upon onth(h), and if they do not consti- 
tute cause of principal challenge, to try further whether the array 
be impartial or favourable. On the challenge being on either 
ground upheld, the same result follows (2). 


and it was doubted whethor there was right of challenge on an issue Woreltes 
less than £20) remitted to tho sheriff for trial under the Civil Procedure 
Act, 1833 (3 & 4 Will. 4, c. 42), 8. 17 (now repoaled) (Pryme v. T'tichmarsh 
(1842), 10 M. & W. 605). Asa general rule jurors are not to bo challenged 
whore there is no issue joined between partics, and a fortiori whero thoy are 
jurors of inquiry and presentment only. Coke mentions writs to inquire of 
waste and de proprietate probanda as oxceptions to the rule (Co. Litt. 148 b), and 
be this well or ill founded, it 18 conceived that if tho sheriff or other officer 
taking the inquest accept jurors not properly qualified, the fact would be 
ground for quashing the pe Seo also Duncomb, Triala per Pais, ¢. 9. 

(ce) L.y., it is a principal challenge if the sheriff is of kin or affinity to one of 
the parties, but to the favour if there is affinity between the sheriff's son and a 

arty’s daughter (Co. Litt. 1564). The Juries Proceduro (Ireland) Act, 1876 
(9 & 40 Vict. c. 78), 8. 17, which was embodied in the bill prepared by the 

‘iminal Code Bill Commission of 1878, limits the causes of challenge to the 
array to partiahty, fraud, and wilful misconduct. 

f) BR. v. Dolby (1823), 2 B. & C. 104. 

y) They are sworn for the purpose (ibid.). Against them and their array no 
objection can be maintained (Uo. Litt. 158 a.; 3 Bl. Com. 355). For the same 
reason there can be no challenge to the array of a jury summonod by the 
Master of the Crown Office (2. v. Edmonds (1821), 4 B. & Ald. 471, 474). 

(4) The person challenging the array, as also the challenger of a poll, must 
ve prima facie evidence of cause (Iv. v. Savage (1824), 1 Mood. C. C. 51; 2. v. 
uyhes (1843), 1 Car. & Kir, 235). 

(#) Co. Litt. 156 a; for the quashing of an array upon a successful 
challenge is matter of right, and not of the court's discretion (f. v. Kdmonda, 
supra, at p. 473). It is doubtful whether the array can be challenged for favour 
where the Crown is a party (Co. Litt. 156 a); and seo title Cumminan Law 
AND ProcepuRE, Vol. IX., pp. 359 ef seg. It has been laid down (Co, Litt. 
156 a) that the determination of a principal challenge is for the court, 
and of a challenge to the favour for triers. The rule as thus buldly stated 
is unsatisfactory. If certain facts are not in dixpute the court is entitled 
and cought to draw from them inferences which necessarily follow (as did 
Corznipcse, J., in B. v. Swain (1838), 2 Mood. & BR. 112, where the jurors 
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248 JURIES, 


Sect, 8. If both parties challenge the array, it must be quashed (k). 


Juries of = 606. The array of a tales(Z) may be challenged in the same way 
P ectastuen as a principal array (m), and a party is not precluded from doing so 


—~ by the fact that he had prayed a tales(n). The array of the tales 
Challenge to ig not tried until after the principal, nor by the same triers, if they 
rray of tales. have quashed the latter. If the plaintiff challenges the array 

of the principal panel, and the defendant that of the tales, then 
one of the principal and one of the tales act as triers of both 
arrays (0). 


Time for 607. A challenge to the array must be made promptly (p), 

challenge. yust be in writing, and must contain every cause of objection (q). 
Iivery cause of challenge, whether to the array or to the polls, 
ought to be propounded in such a way that the opposite party may 
have an opportunity of controverting the facts alleged (7), and of 
appealing from a decision of the court (8). 


Challengeto 608. A challenge to the array in open court may be anticipated, 
be ary; and failure by the party intending to challenge to make such 
oress'®"" previous application may be visited by an adverse order as to 


challenged being examined upon the voir dire (see p. 251, post) admitted 
the matters complained of). Apparently the existence of various sets of 
circumstances had been ruled by the courts from time to time to be good 
und of challenge, and these rulings left no discretion when similar facts arose. 
(See a list in “The Complete Juryman,” a book published in 1752 after the 
passing of stat. (1730) 3 Geo. 2, c. 25). This view is borne out by the recognition 
of principal challenge by the legislature, which has enacted, e.g., in the Juries 
Act, 1825 (6 Geo. 4, c. 50), s. 50, that certain want of qualification in a person 
impanelled shall, if found, be taken as a principal challenge, 7.e., as something 
which tpso facto will necessitate his leaving the box. On the other hand, if 
different inferences could reasonably be drawn from the same facts, it would be 
proper to leave the matter to triers, and this, one may imagine, was the origin of 
challenge to the favour and the traditional method of adjudicating upon it. 

k) Co. Litt. 156 a; Duncomb, Trials per Pais, p. 9. 

l) See p. 252, post. 

m) R. v. Dolby (1821), 1 Car. & Kir. 238 (where a challenge that tho sheriff 
was a subscriber to a society which was prosecuting wasupheld). See, however, 
ear . General Council of Medical Education and Registration (1889), 43 Ch. D. 

66, C. A. 

(n) Vicars v. Langham (1618), Hob. 235. It is too late, however, to challenge 
the array after challenging the polls of the principal panel (Bro. Abr. tit. 
Challenge, pl. 140). As to calling a tales, seo p. 252, post. 

(0) Co. Litt. 158 a ; Denbawd’s Cuse (1612), 10 Co. Rep. 102 b, 104, 105. 

(p) If possible before the jury is sworn. In Brunskill vy. Giles (1832), 9 
Bing. 13, the court would not entertain an application for a new trial where 
the applicant's affidavit did not stato that the facts relied on hud come to his 
knowledge since the hearing. In Afasn v. Vickery (1804), 1 Smith, K. B. 304, 
and Brigys v. Sowten (1840), 4 Jur. 1014, the fact that the under-sheriff, who 
presided, was attorney to one of the parties was held no ground for a new 
trial; see further Brunskill vy. Giles, supra; Pryme v. Titchmarsh (1842), 
10 M. & W. 605. 

(g) A challenge to the array once tried there cannot be challenge for another 
cause. For form of challenge to the array, see R. v. Dulby, supra; and see, 
further, title CriminaL Law axp Procepune, Vol. IX., p. 360. 

r) In O'Brien v. £. (1849), 2 H. L. Cas. 465, 469, a challenge to the array was 
followed by a plea, a replication, and a rejoinder. 

(0) R. v. Edmonds (1821), 4 B. & Ald. 471,474. It was necessary to propound 
a challenge in such a way that it might be put on the record, and at that 
waa done a writ of error would lie. 
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costs (tf), by an application unde» the order for directions (a) that Sxor. 8 


for cause stated in the summons the coroner or elisors summon the 
jury or that the venue be changed (6). 


609. It is not a ground of challenge to the array that the jury 
has been summoned from an improperly compiled jurors’ book (c). 

A challenge to the array of a special jury struck according to the 
old practice (@) cannot be maintained (e). 


610. Challenge to the polls is exception taken to individual 
members of a jury before they are sworn (jf), and may be: 

(i.) Peremptory; or 

(ii.) For cause. 


611. Challenge peremptory and without cause exists only, ns 
of risht, in cases of treason and felony (9), and then only in favour 
of a prisoner standing upon his deliverance (i). 

A peremptory challenge, once exercised, cannot be withdrawn in 
order to be exercised against another juror (t). But it seems that a 
defendant who has challenged for cause, which has been disallowed, 
may challenge the same person peremptorily (x). 


612. The Crown may challenge for cause only (i) But the 
Crown may direct any person whose name is culled to “ stand 


EE ee aR 


a) R. 8. C., Ord. 30, r. 5. 

b) Since jury panels at county assizes and on trials in the High Court have 
been open to inspection, challenges to the array have become almost unknown, 

(c) Zt. v. Burke (1867), 10 Cox, C. C. 519; see also O'Connell y. Zt. (1844), 11 
Cl. & Fin. 155, 247, U. L. 

(ad) See p. 261, post. 

(e) or the party desirous of challenging could have had his challenge before 
(R. v. Sutton (1828), 8 B. & C. 417, per Lord TENTERDEN, C.J., at p. 419). But 
the Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), 8. 108, and the 
Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 16, in enacting thut a general panel 
ena be returned for the trial of all special jury causes, conferred a right of 
challenge. 

(f) it v. Frost (1839), 9 C. & P. 129, 137, and R. v. Giorgetls Vea 4F&F, 
546, following the opinion expressed in Z/opestill T'yndal’e Case (1633), Cro. Car. 
291, and 2 Hawk. P.C., 8th ed., c. 44, 8. 1. So, when it was discovered after the 
opening of the case that the prisoner had a relative on the jury, no exception 
could be taken (Jt. v. Wardle (1842), Car. & M. 647). Challenge, however, has 
been allowed up to the time the prisoner has been given in charge (/2. v. Flint 
(1848), 3 Cox, CC. 66). 

4) Gray v. R. (1844), 11 Cl. & Fin. 497, H. L. 

h) Creed vy. Fisher (1854), 9 Exch. 472. It would seem to follow that no 
peremptory challenge can be allowed upon a collateral issue, e.g., as to whether 
the person arraigned has been previously convicted (2. v. Rudcliffe (1746), 1 
Wm. Bl 3,6). As to the number of challenges ullowed, see titlo CrImINAL Law 
AND PROCEDURE, Vol. IX., pp. 360, 361. Any peremptory area fe beyond 
those permitted by law is void, and the trial will proceed as if it had not been 
made (Criminal Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 3). 

(t) R. v. Parry (1837), 7 C. & P. 836. 

(k) See, however, litzherbert, Grand Abridgment, tit. Challenge, 180. But 
after challenge for not being ot the jurors’ bovk for the current year had been 
disallowed, a peremptory challenge was adinitted in Mulcahy v. &. (1868), L. RB. 
3H. 1. 306, 309; see also Co. Litt. 1580, and 2 Hawk. P. C., 8th ed., c. 43, 
8. 10, 

(4) Juries Act, 1825 (6 Geo. 4, c. 58), 8. 29. The right of the Crown to 
peremptory challenge was gqbolished by stat. (1305) 33 Edw. 1; see also 


\ Which are now entirely in the discrotion of the judge (R.S, O., Ord. 65, r. 1). 
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by’ (m) until the panel has been called over and exhausted (n), and 
will not be put to assign cause until it appears that there will 
not be a full jury without recourse to such person. 


613. The right to challenge for cause is unlimited and may 
be exercised by a prisoner without stint after his peremptory 
challenges are exhausted(0). He is bound, however, to conclude 
his challenges, whether peremptory or for cause, before the Crown 
can be required to justify its challenges (a). In civil causes, 
whichever party first challenges must justify every challenge before 
the other party can be required to do so (0). 


614. Challenge for cause is generally divided into four 
classes (c) :— 

(i.) Propter honoris respectum,—where a peer of Parliament is 
summoned (). 

(ii.) Propter defectum,—where the person called does not possess 
the necessary qualifications (c). 

(iii.) Propter affectum,—as the whole array may be challenged, if 
impanelled by an unindifferent person, so bias, necessary or 
suspected on the part of an individual member of the jury, is 
ground for challenge(/). As in the former cuse, the challenge is 


Mansell vy. R. (1857), 8 EK. & 2B. 54, 70, 71, Ex. Ch.; and see, further, title 
CrmuNnaL Law AND Procepen: Vol. 1X., p. 361. 

(mm) 2 Hale, P. C. 271; 2 Hawk. P.C., 8th ed., c. 43, 8.3; 72. v. Geach (1840), 9 
O. & P.499. As may also an individual who prosecutes in the namo of the Crown 
(2. v. M'Gowan (1858), C. CO. R., cited in 2. vy. Ad‘ Cartie (1859), 11 1. C. L, B. 
188, 207). It has been held that the privilege extends to prisoners, but on a 
re-calling thoy can only challengo for cause (/. v. Blakeman (1850), 3 Car. & Kir. 

7; and see 2 Hawk. VP. C., 8th ed., ¢. 43, ss. 4, 10), 

(n) Which will not bo until every proper attempt has been made to secure the 
presence of thoso on the panel whose duty it 1s to attend (2. v. Biakemun, 
supra, per COCKBURN, CJ., at p. tae Thus, if twelve jurors whose names are 
on the panel are discharged in another case, and become available, the Crown 
may require their names to be called before recourse is again had to those who 
have been orderod to ‘‘ stand by.” 

0) R. v. Geach, aupra. 

“4 2 Hawk. P. C., 8th ed., c. 43, 8. 3. 

6) Duncomb, Trials per Pais, c. 9, where times of challenge are exhaustively 
dealt with. 

(c) Co. Litt., 156 b. 

(d) It is stated by tho authorities that a poer, when called, may challenge 
himeelf, or be challenged by either party (Co. Litt., 156 b; 3 Bl. Com. 361; 2 
Hawk. P. C., 8th ed., c. 43, 8, 11, the latter, however, adding “quere”). But if 
he has allowed his name to get into the jurors’ book, it would seem from the 
Juries Act, 1870 (83 & 34 Vict. c. 77), 8. 12, that he cannot afterwards claim 
exemption. Nor does it appear on what principle either of the parties can 
challenge him, unless it bo that he is the “ peer” of neither. At the same time 
there is authority for a juror challenging himself (2. v. Cook (1696), 13 State 
Tr. 311, 316, 317). 

(e) The fact of being over ey! years of age is not, however, a personal dis- 
qualification so as to be ground for challenge (Mulcahy vy. 2. (1868), L. R. 3H. L. 
$06). A disqualification not discovered until after verdict would not be ground 
for new trial (Peermatn v. Mackay (1845), 9 Jur. 491) ; see p. 229, ante. 

( { Some primd facie evidence of bias must be given before the person 
challenged can be examined on the voir dire (2. v. Dowling (1848), 3 Cox, C. C. 
509). to examination upon the voir dire, see p. 251, post. In &. y. Nicholson 
(1840), 4 Jur. 558, the court expressed the view that the dofendant should be 


JURIES, 


principal or to the favour (g), and, if resisted, is tried in the same 
way, the triers being preferably the jurors who have already been 
sworn (/i). 

(iv.) Propter delictum,—as where a person offering himself as a 
juror has committed some crime or misdemeanour that affects his 
credit, and renders him infamous. 


615. A person challenged may and ought to be examined upon 
onth as to the matters alleged concerning him(i), though not as 
to whether he has expressed an opinion unfavourable to one of the 
parties (j), or if the cause of challenge touch his dishonour or 
discredit (k). 


616. Persons called upon to serve as “tales-men” (J), and jurors 
specially struck under the old system, are subject to challengo in 





furnished with the names of the members of a socioty which was instituting the 
pooner with a view to challenge if ay appeared on the jury. Political bias 

y an inhabitant of a town upon a trial for riot arising there has boen hold 
ground for allowing a challenge (2. v. Swain (1838), 2 Mood. & R. 112). On 
the other hand, challenges have been disallowed whero the juror challenged 
did not, in other trials, find a verdict for the Crown (Sairdon’s Case (1838), 2 
Lew. C. C. 117); where, in an action to recover a penalty for bribery at an 
election, the juror was tenant of a nobleman whose brother had beon candidate, 
and in a similar action arising out of the same election had boon foreman of a jury 
which had returned a verdict (Marsh v. Coppock (1810), 9 C. & P. 480); where 
the juror had been a client of the prisoner (an attorney), and had visited him in 
gaol (12. v. Geuch (1840), 9 C. & P. 499); where the juror was a diroctor of an 
insurance company, in a case to which an insurance company was a party, 
unless his office had granted a policy to one of tho parties (Craty v. Kenn (1841), 
Car. & M. 43); and where a juror had shown dissutisfaction with tho law as laid 
down by the judge in favour of the party challenging in a previous cuse (/arse 
vy. Royers (1860), 2. & F.137). A fortiori, a verdict will not be set aside on the 

round that one of the parties was on intimate terms with a juror (Onions v. 

faish (1819), 7 Price 203); or that a juror was shareholder in a defendant 
company (Williams v. Great Western Hail. Co, (1858), 3 Hl. & N. 869). In 
Bailey v. Macaulay (1849), 13 Q. B. 815, a new trial was, however, granted upon 
terms, where a juror was a follow committee-man of one of the parties. 

(g) 1f the person called is of kindred or godpurent to a party; has been his 
counsel or servant; has eaten or drunk at his charge; has indicted him or 
returned a verdict on a similar cause or matter; has land doyendie upon 
the title about to be tried ; has been nominated by either party as his arbitrator ; 
has had litigation with either, which implied malice or displeasuro—all these 
circumstances would be ground for principal challenge. If, on the othor hand, 
the litigation had not entailed angry feeling, or if the proposed juror had been 
nominated, not as arbitrator, but as a commissioner to examine witnosses, it 
would be challenge to the favour. The above are some of the fine distinctions 
drawn by Coke (Uo. Litt., 157 a, b). 

(4) If challenge has been to the first juror called, and two tricrs have been 
nominated by the court, upon the challenge being disallowed, the person 
objocted to is sworn and added to the triers, and upon a second challenge being 
disallowed, the original triera are discharged and their places taken by the two 
persons so found indifferent. 7 

(é) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 50; Anon. (undated), 1 Salk. 163; 
this is called examination upon the voir dire. 

ty R. v. Edmonds (1821), 4 B. & Ald. 471, 490. 

k) Co. Litt. 158 b; B. v. Cook (1696), 13 State Tr. 311, 334; 2. v. Martin 
(1848), 6 State Tr. (n. 8.) 925. The court refused to let a juror be asked 
whether he belonged to an association for prosecuting frauds upon tradesmen 
(R. v. Stewart (1845), 1 Cox, 0. C. 174). 

(2) Sce p. 252, post. 
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617. It is the duty of the judge on the trial of a criminal issue, 
even without challenge by the Crown or on behalf of the prisoner, 
to refuse to allow to be sworn any juror who from physical or 
mental infirmity, temporary or permanent, is incapable of duly 
attending to the evidence (n). 


618. The improper disallowance of a challenge renders the 
subsequent proceedings before the jury absolutely void, and it is 
not within the province of the appellate court to consider whether 
the person complaining has been prejudiced, and to exercise a dis- 
cretion as to granting a new trial (0). 


619. If a party entitled to challenge omits, by ignorance of the 
facts entitling him thereto, to exercise the right at the proper time, 
@ new trial may, if the court thinks fit, be had (p). 


Sun-Seor. 6.—Muking up the Numbers, 


620. When by reason of the persons summoned to attend not 
appearing, or of the number of those appearing being reduced by 
successful challenge or other cause, there is or there appears likely 
to be an insufficient number of jurors to discharge the duties 
devolving upon them, the court may : 

(i.) Cause any deficiency on the special jury panel to be made up 
out of the common jury panel (q), or any deficiency on the common 
jury panel to be made up out of the special jury panel (1); 

(ii.) At the request of any interested party (s), command the 


(m) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 37 (tales-men); 2. v. Casey (1877), 18 
cali O. 645; R. v. Parnell (1880), 14 Cox, C. C. 505 (jurors specially 
etruck ). 

(n) Mansell v. R. (1857), 8 E. & B. 54, 81, 109, Ex. Ch. This duty continues 
throughout the trial, and the exercise of it may be ground for discharging a 
jury without giving a verdict. W118, J., at the Wells Summer Assizes in 1902, 
discharged a juror who received news in the middle of a case that his farm was 
on fire, and commenced the trial de novo, although the man could not leave the 
al for three hours, and it was obvious the case would be concluded by that 

me. 

(0) R. v. Edmonds (1821), 4 B. & Ald. 471, per Annorr, C.J., at p. 473. 

(p) See Baylis v. Lucas (1774), 1 Cowp. 112 (where the array might have 
been quashed); R. v. Tremearne (1826), 5 B. & C. 254 (where an unqualified 
tales-man had been sworn and served). See, however, Co. Litt. 15Na; 2. v. 
eee (1773), 1 Teach, 101, C. OC. B.; Falmouth (Karl) vy. Roberts (1842), 
9M. & W. 469; and pp. 246 ef seq., ante. 

fs Juries Act, 1825 iS Geo. 4, c. 50), 8. 37, 

r) Juries Act, 1870 (33 & 34 Vict. o. iv: a. 19 ?). The common law practice 
of taking mere bystanders had been prohibited by stat. (1696) 7 & 8 Will. 3, 
o. $2, 8. 3 (RB. v. Hel (1825), 1 O. & P. 667, per Garrow, B.). 

(e) Including the Crown (Juries Act. 1+25 (6 Geo. 4, c. 40), 8 37), which must 

signified by the warrant of the Attorney-General (Shost and Mellor, 
Practice of the Crown Office, 2nd ed., p. 113). The warrant of the Attorney- 
General haa not, however, always been deemed necessary, nor is it when 
Spares (as distinguished from the Crown) isa party (4.-G. v. Pursons (1430), 
or . 23). Soe cases referred to in Archbold, Criminal Pleading, 23rd ed., 
P. 
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sheriff to add and annex to existing panels the names of any persons 
there present or to be found (a) ; 

(iii.) In the exercise of its inherent power, order the return by the 
sheriff of a new or enlarged panel of jurors (b). 


Sus-Seor. 7.—Swearing and Giving in Charge. 


621. On the conclusion of the challenges, the twelve men in 
the box, or if there have been no challenges, the twelve first called 
into the box, are sworn to try the issues joined between the parties, 
and the cards with their names are kept apart until they have 
given a verdict or been discharged. From the names left in the 
box or remaining on the panel further juries are called in the same 
way if occasion requires, and on any jury giving a verdict or 
being discharged, the cards are returned into the box for further 
use (c). 

On trials for treason and felony, every member of a jury is 
sworn separately (d), and the prisoner is formally given into their 
charge, “to inquire whether he be guilty or not, and to hearken to 
the evidence.” Until he is so given in charge there is no necessity 
or right that he should be tried by the men already sworn (e). 

On the trial of all other issues the jury may be sworn together, 
three or four persons joining in the holding of a book. But where 
the words of the oath are repeated (/), or a solemn affirmation 


(a) ‘Able men of the county present.” The words would seom to point to 
persons whose names are or might be in the jurors’ book. But in practico it is 
not unusual to requisition any person, whatever his residence or qualification, 
It is to be observed that a tules de circumstantibus cannot be had at a trial at 
bar which is a trial at common law (J/unt v. Hollis (1658), 2 Sid. 77; Layburn 
v. Crisp (1838), 8 O. & P. 397, st and that a custom to try by tales de circum- 
stantibus in an inferior court is bad, because such would admit of trial by persons 
“both profligate and unfit” (Basely v. Basely (1647), Sty. 16; Ball v. Knight 
(1731), Fitz- . 274), As the term implies, a tales cun ouly be had where there 
are qualrs, ¢.e., where one or more of those summoned ave appeared (2 Hawk. 
P. C., 8th ed., c. 41, 8. 14). 

(b) Juries Act, 1825 (6 Geo. 4, c. 50), 6. 20; eau Common Juries Act, 
1910 (10 Edw. 7 & 1 Geo. 5, c, 17), 6.1. In BR. v. Cropper (1837), 2 Mood. 
C. C. 18, C. C. R., o judze of assize, having discharged a jury upon disayree- 
ment on a Saturday night, ordered the sheriff to return a new panel of seventy- 
two on the Monday morning: held, that he was within his powers although it 
was objected that no more than forty-eight should have been summoned. 

(c) At any rute on the trial of causes (Juries Act, 1825 (6 Geo. 4, 6, 50), #. 26; 
Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 16). 

(d) The prisoner is expressly warned of his right of challenge. ‘ These good 
men whose names you shall hear called and do appear are the jury who are to 
ay between our sovereign lord the King and you upon your trial. If there- 

ore you would challenge them or any of them your time is as they come to the 
book to be sworn, and before they are sworn, and you shall be heard.” In 
ancient times a folio Bible was placed upon a stand in view of the prisoner, and 
each member of the jury after his name was called approached it to lay hie 
hand upon it, at which moment the prisoner had a full view of him (A. v. 
Mellor (1858), Dears. & B. 468, 470, C. C. B.); and see, further, title CarmINAL 
Law AND ProceDURE, Vol. IX., p. 362. 
eft So that where on a tral for murder a juror, after being sworn, but 
ore the prisoner had been given in charge, stated that he had conscien- 
tious scruples against ag ge punishment, he wus discharged (Munsell y. R. 
(eh 8 KE. & B. 54, 79, Ex. Ch.) ; and see p. 250, ante. 
(f) Asis generally now the case under the Oaths Act, 1909 (9 Edw. 7, c 39), 
s. 2; see title EvipENcE, Vol. XLIT., pp. 590 ef seg. 
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made (4), it is more convenient that this be done by each member 
of the jury separately (/). 


622. If a person whose name is not on the panel answers to a 
name called, and is sworn and serves on a jury, the proceedings 
tuken before such jury may be set aside, whether the mistake be 
discovered before or after verdict, but the court will be slow to 
interfere with o verdict in the absence of a substantial miscarriage 
of justice, even though the Crown or a prisoner may have been 
unable to exercise a right of challenge (2). 


Sun-Secr. 8.—Conduct during the Hearing. 


623. If a juror dies or is taken ill beyond the hope of speedy 
recovery, a fresh jury must be sworn (k). 


624. If, after being sworn, jurors, or any one of them, are 
guilty of misconduct, and in particular, if they separate without the 
leave of the court(l); eat or drink before verdict at the expense 
of one of the parties(m); hold communication with any person, 


(g) Under the Ouths Act, 1888 (41 & 52 Vict. c. 46),8.1. A person is entitled 
to bo sworn in any way which he doclares binding on his conscience (Miller y. 
Salomonsa (1852), 7 Mxch. 475, 534, 556, per ALDERSON, L., and Potiock, C.B.). 

(A) It is no objection that jurors have been sworn as for felony when they 
are to try a misdemeanour (/2. v. Turner (1909), 26 T. LL. R. 112, C. O. A.); see 
also title CriminAL LAW AND Procepurg, Vol. 1X., p. 362. 

(¢) If the mistuke be discovered before verdict, the jury should be discharged, 
and the triul commenced de novo (Dovey v. //obson (1816), 6 Taunt. 460 ; Due d. 
Ashburnham (Earl) v. Michael (1851), 16 Q. B. 620; 2. v. Phillipa (1868), 11 
Cox, C. ©. 142) ; and, even after verdict, the Judge, on discovering that a person 
not called had served, has refused to give judyment and ordered the prisoner to be 
tried on another indictment (/?. v. Metcalfe & Slater Sees 3 Cox, C. C. 220). On 
the question of ordering a new trial after verdict and judgment judicial opinion 
has varied. It was refused in Wray v. Thorn (1744), Willes, 488, where a 
Christian name appeared on the panel as Henry instead of Harry ; in Dickenson 
v. Blake (1772), 7 Bro. Parl.. Cas. 177, where a person summoned under a 
wrong name had not been allowed to serve; in Hill vy. Yates (1810), 12 Enst, 
229, where a son had taken his father’s place; and in Falmouth (Earl) v. 
Roberts (1842), 9 M. & W. 469, in similar circumstances. However, in 
Norman vy. Be«mont (1744), Willes, 484, a new trial was ordered; and in J. y. 
7 remearne (1826), 5 B. & C. 254 ore by Lord CAMPBELL, C.J., in R. v. 
Mellor (1858), Dears. & B. 468, C. C. B.), Hill v. Yates, supra, was dis- 
approved. In R. v. Mellor, supra, a new trial was only refused (the judges 
being equally divided) by two holding that the court (which was a specially 
constituted one for Crown Cases Reserved) had no jurisdiction. The result of 
R. v. Mellor, supra, was, however, followed in Wells v. Couper (1874). 830 L. T. 
721, and in &. v. Athwell (1895), mentioned in Ex parte Morris (1907), 72 
J. P. 5, where a son of eighteen having taken the place of his father on a jury 
which had convicted, a divisional court discharged a rule which had a 
obtained for a certiorari to bring up and quash the verdict. 

(4) The convenient practice, wherever a retrial is desirable by reason of the 
detault of single members of the jury, is to call as many as are left of the old 
jury on to the new one (Z2. v. Beere (1843), 2 Mood. & KR. 472: BR v. Lawrence 
{1000}, 25 T. L. R. 374). But even so the challenges (see p. 246, ante) may be 

ad anew, including in cases of treason and felony the peremptory challen 
(see p. 249, ante) of the prisoner (f, v. Edwards (1812), Russ. & Ry. 224, C. C. BR). 

(’) Hughes v. Budd vee: 8 Dowl. 315 (a juror left the court during a hearing 
before the sheriff, an returned with cigars ; ho had been secn talking to the 
plaintiff’s attorney in an adjoining public-house); &. v. Ward (1867), 17 L. T. 

20, O. O. B. (a juror left the court-house without leave after being sworn). 
(m) To eat and drink at his own expense without the leave of the court might 
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or receive evidence, oral or documentary, out of court (n): or 
determine their verdict by lot (0); the jury may be discharged, or 
a new trial ordered, and such conduct will be more strictly 
scrutinised when it occurs after the summing-up and during the 
consideration of the verdict ())). 


625. The mere expression of an opinion by a jury at an early 
stage of a case is not in itself such misconduct as would justify any 
person in refusing to submit his case to that tribunal, but if the 
jury do not honestly and judicially approach the question before 
them, a new trial may be ordered (q). 


626. On the trial of any issue (r), civil or criminal, a juror may 


be misconduct of a kind which would be visited by tine (Co. Litt. 227 b); but 
a new trial will rarely be ordered if the delivery of food has not been by ono of 
the parties, and has not turned the event of the trial (Averett v. Yuuells (1833), 
1 Nev. & M. (kK. B.) 530; see, howevor, Cookaey v. Haynes (1858), 27 L. J. (EX.) 
371, where PoLLock, C.B., ordered a new trial). The maintenance of a jury 
summoned to assess the value of property under a private Act was often 
provided for in the Act (Forster v. Taylor (1811), 3 Camp. 49). 

(n) Co. Litt. 227b; 2 Roll. Abr. 686. The deputy chairman of the London 
Sessions recently discharged a jury because a woman had spoken to one of 
their number during the adjournment (2. v. Shepherd (1910), 74 J. P. (Journal) 
603). The jury may, however, act upon their general knowledge and look at 
documents of a cable character when such are sent to them by or with the 
aprroval of the court (Vicury v. Furthing (1695), Cro. Isliz. 411; Graves vy. Short 
(1598), Cro, Eliz. 616). 

(0) Hule v. Cove (1725), 1 Stra. 642. Whero the court was sutisfied with the 
verdict, albeit arrived at by lot, a new triul was not ordered (/’rior v. Jowers 
(1664), 1 Keb. 811) Tho fact cannot be proved by the evidence of the jurors 
themselves (Vaise v. Delaval (1785), 1 Torm Rep. 11; Straker v. Graham (1839), 
4M. & W. 721; Quinlane v. Murnane (1885), 18 L. R. Ir. 53, C. A.), partly 
because it would be the admission of a great misdemeanour, and partly because 
otherwise no verdict would be safe. It is. however, laid down by Hale (2 Hale, 
P. C. (Dogherty’s ed., 1800), 209), that if jurors state they are agreci, they may 
be examined by the polls to see if they really are so, and if uot, tined; 
compare Buc. Abr. tit. Juries (G.), p. 578. 

(p) This appears to be the effect of the casos above cited, and of the Jurics 
Detention Act, 1897 (60 & 61 Vict. c. 18). Chitty, Criminal Practice, Vol. 1, 
627, draws a distinction between the conduct of jurors when at tho bar, and 
when they have left it. But the court will have repard to ull the citcumstances 
before it puts the parties to the expense of a new trial (72. v. Amnneur (1819), 
2B. & Ald 162; Morris vy, Vivian (18412), 10 M. & W. 137; Sabey v. Stephens 

1862), 7 L. T. 274 (where the court refused to disturb a verdict when, the 
ay after it was piven, the foreman wrote tv the successful party on behalf of 
himself and his fellow jurors a for a remittance). 

(®) Campbell y. Hackney Furnishing Co. (1906', 22 T, L. R. 318. Or the 
judze may himself discharge the jury and begin the trial afresh (/2. v. Kirke 
11909), 43 1. L. T. 130). The mero fact that a juror is on intimate terms with 
one of the parties is no ground for setting aside a verdict (Onions v. Natsh (1819), 
7 Price, 203). There must be somo positive and irregular expression of opinion 
oe v. Ryu (1832), 9 Bing. 343; Allum v. Boultbee (1854), 9 Exch. 738). 

n this principle the court will order a new trial, if the sum awarded for 
damages has evidently resulted from compromise iN fall y. Poyser (1845), 13 
M. & W. 600; Kelly v. Sherlock (1866), L. B. 1 Q. B. 686, 693; Burrows v. 
London General Omnibus Co. (1894), 10 T. L. B. 294, C, A.). 

(r) If there are several distinct issues to be tried in one action, the judge 
muy, even without consent, accept the verdict on any issue on which the jury 
can agree, and discharge them upon the others, leaving the parties to take the 
undecided issues down to a now trial (Alursh v. Jeaace (1876), 45 L. J. (a. B. 
$00). He may also discharge them on any issue which he decing immutcri 
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be withdrawn by consent of the parties (s), and the court may in its 
absolute discretion discharge the jury at any time before verdict 
given (t). Buta jury ought not to be discharged at the instance of 
the prosecution for the purpose of obtaining evidence of which at 
the trial there has been a failure (a). 


627. Except upon trials for murder, treason, and treason felony, 
juries after being sworn may be permitted to separate (b) until 
they retire to consider their verdict (c), and at any time before 
giving a verdict they may be allowed the use of a fire when out 
of court, and reasonable refreshment to be provided at their own 
expense (a). 


628. It is laid down that a jury may give a verdict without 
testimony or against testimony when they themselves have cogni- 
zance of the facts (e). One juror, however, should not state his 
personal knowledge of facts privately to his colleagues, but should 
declare them openly in court upon his juror’s oath (f). 


(2. v. Johnson (1839), Macl. & Rob. 1, HW. L. ; Powell v. Sunnett (1826), 3 Bing. 
381, Ex. Ch.). 

(8) Kindochs’ Case (1746), Fost. 16, 22,27. When a jury has been discharged 
it will be assumed that the discharge was by consent unless it appears to the 
contrary on the rocord (Scott v. Bennett (1871), lL. BR. 5 WL TL. 234). A civil 
action does not thereby come to an end, and upon breach of the terms upun 
which the juror has been withdrawn tho court may proceed to the trial thereof 
with the sume or a frosh jury (Norbura y. Hillam (1870), L. R. 5 C. P. 129; 
Thomas vy. Lreter Flying Post Co. (1887), 18 Q. B.D, 822). 

(¢) This the court generally docs when satisfied that the jury will not agree 
ona verdict. As to criminal trials, see title Criminal Law AND PROCEDURE, 
Vol. IX., p. 370; Morris v. Davies (1828), 3 C. & P. 427; and see 22. v. Charles- 
worth (1861), 1 B. & 8.460. The discharge of a jury, unable to agree after a 
trial for felony, was the subject of further consideration in Winsor v. 2. (1866), 
L. BR. 1 Q. B. 289, 309, ex. Ch., where it was luid down that the discretion of 
the judge in ordering the discharge was not open to review. 

(a} Seo title CRIMINAL LAW AND PROCEDURE, Vol. IX., p. 370; BR. v. Charles- 
worth, supra. The mattor has, however, lately been befure the Court of Criminal 
Appeal, which held the discretion of a chairman of sessions to be absulute, who, 
on tho application of the Crown for an adjournment to secure the attendance of 
three additional witnesses, after seven had given their evidence for the prosecu- 
tion, discharged the jury, and tried the case with a fresh one ten days later 
(2. v. Lewis, [1909] W. N. 128, C. C. A.). 

(b) Juries Detention Act, 1897 (60 & 61 Vict. c. 18), 8.1. Even the rule that 
the jury must not separute during a trial for murder is subject to the 
qualitication that upon an emorgency, or where it is necessary, a juror may 
leave his fellows (22. v. Crippen, rioiiy j K. B. 149, C. C, A). 

(c) After retiring to consider their verdict, the jury are never permitted to 
separato, and until 1870 there was no statutory provision for their being 
supplied with refresliments until verdict given. Medicine they might have 
under order of a doctor, but not sustenance (HK. v. Newton (1849), 3 Car. & Kir. 


85). 
ty Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 23. It is customary, however, 
to provide jurors who are not allowed to separate with lodging and refreshment 
- we Rg ae of the county. Seo title CriwinaL Law anp Procepure, 
fol. LX., p. 3T4. 
e) Duncomb, Trials per Pais, c. 14, citing Plowden’s Commentaries 86. 
{ J) Bennet vy. Hartford Hundred (1650), Sty. 233; Fitz-James v. Moya (1663), 
1 Sid, 133; 2B. v. Rosser (1888), 7C. & P. G48; Manley v. Shaw (1810), Car. & 
M. 361. Duncomb, Trials per Pais, c. 12, mentions a case of Duke v. Ventris 
(1636), in which a barrister, serving on the jury, had heard evidence in a 
caso tried twenty years previously, which went to show that a deed, in 
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Sus-Sect. 9.—Giving a Verdict and Dis :harge. 


629. Juries in both civil and criminal matters may find general 
or special verdicts. The former in criminal matters are findings 
of “ guilty” or “ not guilty ’(y), and in civil causes are statements 
as to the party for which the juries find, with the amount of 
damages assessed (1), if such finding is for the plaintiff, or the sum 
awarded if the issue is one of assessment solely (i). Special verdicts 
are findings of specific facts(k), upon which it 1s the duty of the 
court to enter judgment according to law(l), or in criminal cases to 
direct the jury to return the general verdict warranted by their 
special findings (m). 


630. The finding of a special verdict is a privilege and not an 
obligation of juries (2), and if they refuse to find one, or to accept 
the direction of the judge as to what the general verdict founded 


eel 





question in the case, was fraudulent. Demanding of the court whether he 
ought to inform the rest of the jury privately of this, or concoal it, or decluro it 
in open court, he was ordered to cume into court and state what he knew, 
not being sworn again, but only upon the oath taken as a juror. See further, 
note to Bushell’s Case (1670), 6 State Tr. 999, 1012. 

y) A jury may find a prisoner “ guilty” of part, and “not gelty” of the 
rest, of the matters allezed in the indictinent, or that he did the act assigned in 
manner different (2 Hale, P. C., Sth ed., 301, $02). 

(hk) Tho jury are not entitled to ask what sum will carry costs (Lert v. Milie 
(1827), 4 Bing. 195; Mears v. Griffin ee 1 Man. & G. 796; Chilcers v. 
(freaves (1843), 5 Man, & G. 578; aldans v. Midland Ruilway (1861), 31 LL. Je 
(£x.) 33), though some judyes havo thought fit to tell them (per Pottock, U.B., 
in Atlmore vy. Abdoolak (1855), 27 I. y a) 307); nor, in giving verdict, 
to consider any rule as to costs (/’v0le v. Whitcombe (1862), 12 O. B. (N. 8.) 7703 
Russell v. Wentwescr (1868), 16 W. BR. 710); nor to be told if money has 
been puid into court by # defendant (R. 8. C., Ord. 22, r. 22), whether 
with or without admission of liability (]¥alliams vy. Coose, sot} 1 Q, 3B. 
471, C. A.; Jaques v. Suuth hesex Waterworks Co, (1904), 20 T. L. R. 863). 
Lord RussELL or KILLoweN, C.J., thought the rulo # foolish ono (AKlam- 
berowslsi y. Cooke (1897), 14 'T. L. 2. 88). See, further, title Damages, Vol. X., 
pp. 302 et seq. ; 

(*) It has beon held that where a verdict has beon found for a defondant upon 
an issue which bars the action, the Jury cannot assess contingent damages for 
the plaintiff, with a view to judgment boing entered for the plaintiff in the 
event of a Court of Appeal holding that judgment should have been entered non 
obstante vercdicto, withuut the consent of this defendant (Newton y. Harland 
(1840), 1 Man. & G. 644). 

(K) A special vordict must not consist of a mere statement of cvidence 
(Hubbard vy. Jehnstone (1810), 3 Taunt. 177, 209, x. Ch.), 16 must contain 
express findings of fact upon which, and upon which alone, judgment can be 
fuunded (Tancred v. Christy (1843), 12 M. & W. 316, Ex. dh. Fryer v. Rove 

1852), 12 C. B. cit The Court of Exchequer Chamber in #. y. Suddlers Co. 

Wardens etc.) (1861), 30 L. J. (@. B.) 186, 200, Ex, Ch., complained of the pro- 

ixity of the old form of speciul verdict, and directed a shorter form to be adopted 
in future. The whole findings, however, must appear upon tho record (I. v. 
Atre and Calder Navigation (Undertakers) (1778), 2 Term Hep. 660, 686). 

t) B. 8, C., Ord. 36, r. 39. 

m) “ This being the form cbserved in Crown cases for upwerd« of a coutury 
at least” (22. v. Dudley and Stephens (1884), 14 Q. B. D. 273, per Lord CoLERIDGE, 
C.J., at p. 280; and see &. v. Jumeson (1896), 12 T. L. R. 551, 593, 594). A 
jury cannot be required to find a special verdict in felony (2. v. Aliday (1837), 

C. & P. 136, jer Lord Anincen, C.B., at p. 140); and it ix conceived that 
the principle applies oqually to misdemeanour. 

(nm) Devizes Corporation y. Clark: (1835), 3 Ad, & El. 606, 
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thereon should be, it is conceived that the general verdict as 
delivered must stand (0), subject in non-criminal matters to judgment 
being entered by the court non obstante veredicto (p). 


631. The verdict of a jury of issue must be given in open 
court (q), in the presence of them all (7), and in cases of treason 
and felony in the presence of the defendant(s). It must be 
unanimous, except that in civil causes the verdict of a majority 
may be taken by consent (t). It is forthwith entered on the record 
by the officer of the court, and the sealing and signing required of 
juries of presentment are dispensed with. The jury are then finally 
discharged (a). 


632. A jury once discharged after giving a verdict upon which 
judgment has been entered cannot be recalled to rectify the same, 
ut there must be a new trial if the court considers that injustice 
has been done(b). A judge will decline to hear the reasons upon 





(o) So that if they return a verdict of ‘not guilty” in spite of the judge’s 
direction upon matters eat found by them, a prisoner must be discharged 
(R. v. Allday (1837), 8 C. & P. 136; 2. v. Jameson (1896), 12 T. L. B. 851, 593, 
594), Compare Bushell’s Cuse oi) 6 Stute Tr. 999; and the remarks of 
ERskKINE thereon (/. v. St. Asaph’s (Dean) (1783), 21 State Tr. 847, at p. 925. 
If they insist on returning a verdict of guilty in spite of the direction of the 
court, the case should be withdrawn from them. See case before the Recorder of 
Leicester (1909), 7'tmes, 26th October ; see further Levi v. Milne (1827), 4 Bing. 
195,200; 2 Hawk. P. C., 8th ed., c. 47, 8. 12; and title CrarminaL Law AnD 
Procrpure, Vol. 1X., p. 373. 

p) R.8. 0., Ord. 46, r. 39. 

qg) At the present time, in civil business, verdicts are often returned after 
the judge has left the building, the jury are discharged by his direction by 
an officer of the court, and judgment is asked for on the following morning, or 
even ut the next assize town. 

(") That they may all hear if it is rightly delivered by the foreman, for if it 
is delivered in the presence of them all their assent will be presumed (uphael 
v. Bank of England (1855), 17 C. B. 161). Where three jurors were crowded out 
of court and were not prepared to assent to what the foreman said, a new trial 
was ordered (f. v. Wooller (1817), 2 Stark. 111); and it is a question upon 
which the court will exercise its discretion as to granting a new trial, whether 
the assoviate (in the absence of the judge) rightly interpreted the meaning of 
the jury when he entered the verdict a d. Lewis v. Buster (1856), 5 Ad. & EL. 
129; Bentley v. Fleming (1845), 1 C. B. 479). An affiduvit by @ juror as to 
whut took place in court upon the entering of the verdict will not be excluded 
by the rule in Struker v. Graham (18.9), 4M. & W. 721 (Rolerts v. Huyhes 
(1841), 7 M. & W. 309; Raphael v. Bunk of Enyland, supra ; and see note (cr), 

. 259, post). Itisthe duty of the attorn: ys of the parties to be in court tu hear 

@ verdict (/auntley v. d/yde (1841), 6 Jur. 133). 

(e) But not necessarily, though usually, in the case of misdemeanours (2. v. 
Ladsingham (1670), T. Kaym. 193). 

(s A verdict by a may is not itted in criminal matters. 

a) After discharge the court will not allow judgment to be entered for a 
larger sum than was originally declared, atthongh the jury join in an affidavit 
stating that it was their intention to have given a lurger sum (Jackson v. 
Williameon (1788), 2 Term Rep. 281; Ktlaure y. Abdoulah (1858), 27 L. J. (Ex.) 
$07 
by Loveday's Case (1608), 8 Co. Rep. 65b; Doe d. Lewis v. Baster, 

In Coyan v. Ebden (1757), 1 Burr. 383, it was suggested by Lord 
N8FIZLD, upon motion for a new trial upon the ground that the jury bad not 
returned the verdict they intended, that the record might be amended, and he 
referred to cases where this had been done. But it is submitted that at the 
present time the only remedy would be a new trial where the jury have left the 
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which a jury have based their verdict, and they must not be asked ‘Szot. 8. 
for them (c). : Juries of 
j F oa Issue and 
633. A jury once impanelled may try the issues joined between Assessment, 


any number of persons in succession (d), and the place of any 
member of a jury excused by the court or effectively challenged by }1"¥ nee, 
& party to the new issue may be taken by another whose name is may try 
drawn indiscriminately from the box, or in criminal matters called various issues 
in the customary manner from the panel (e). eee: 
The jury is resworn on the joinder of each new issue (/f). 
A jury need not be resworn to try an issue of previous con- 
viction, because such offence is charged in the same indictment 
and the prisoner is arraigned on the whole, though only given in 
charge on the subsequent offence (g). ‘There can be no fresh 
challenge of the jurors (/). 


Sus-Secr. 10.—Spectal Juries. 


634. Trial by jury is prind facie trial by a common jury, but in What issues 
any cause or matter in the High Court in which either party is 7° ee 
entitled to a jury the issues may be tried by a special jury upon °°" ™ 





court before the mistake is discuvered. Before verdict recorded, it was not 
unusual for juries to ba ‘lirected to reconsider their verdict if it appeared to the 
court to be against the weight of evidence, “but” (see 2 Hawk. I. C., 8th ed., 
oe. 47, 8. 11) “this is by many thought hard.” 

c) If they give them it is mere surplusage (Plunket v. is batt (1750), 
7 Bro. Parl. Cas. 404). Compare Clark v. Stevenson (1772), 2 Wm. BI. 803; 
and seo Brown v. Bristol and Exeter Rail. Co. (1861), 4 L. ‘T. 830. It may be 
convenient here to briefly recapitulate the principles upon which evidence by or 
about jurors is or is not admissible. Statements or affidavits by any member 
of a jury as to their deliberations or intentions on the matter to be adjudicated 
upon are never receivable (2. v. Wood/all (1770), 5 Burr. 2661, 2667; 72. v. 

lmon (1770), 6 Burr. 2686; Vatse v. Deluval (1785), 1 Term Rep. 11; Jackson 
v. Williamson (1788), 2 Term Rep. 281 (as to the amount of damages intended 
to be awarded); J. v. Wooller (1817), 2 Stark. 111; Coster v. Merest eae 3 
Brod. & Bing. 272; Straker v. Graham (1839), 4 M. & W. 721, 724; Bentley v. 
Flemity (1845), 1 C0. B. 479; Raphael v. Bank of England (1855), 17 0. B. 161; 
Neslitt y. Parrett (1902), 18 T. L. R. 510, C. A.). A fortiort where the statement 
or affidavit is not that of a juror, but of someone to whom the juror has made a 
communication (Aylett v. Jewel (1779), 2 Wm. Bl. 1299; Straker vy. Graham, 
supra; Burgess v. Langley (1843), 5 Man. & G. 722; Davis v. Roper (1855), 4 

. R. 9). On the other hand, the affidavits of jurors or as ers may be 
received as to what passed in open court on the bringing in of a verdict (Cogan 
vy. Ebden (1757), 1 Burr. 383; 2. v. Wood/fall, supra; /> v. Almon, supra; 
Harvey v. Hewitt (1810), 8 Dowl. 598; Reberts v. Hughes (1841), 7 M. & W. 389) ; 
of the circumstances under which a juror went into the box (/atley v. Macaulay 
(1849), 15 Q. B. 815, 829) ; of his state of sobriety when in the jury-box or jury: 
room (‘zx parte Morris (1907), 72 J. P. 5); and jurors are entitled to be heard 
in their own defence (Standewick v. Hopkins (1844), 2 Dow. & L. 502; Jones v. 
Powell (1856), 4 W. B. 252). 

(¢) Juries Act, 1826 (6 Geo. 4, c. 50), 6. 26. So a jury specially struck to 
assess compensation under the Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 18), may by consent deal with any other inquiries (tbid., 6. 56). 

¢) See p. 246, ante. 

) This is unnecessary in a county court (County Courts Act, 1888 (51 & 
62 Vict. o. 43), s. 102). 

(g) &. v. Shuttleworth (1851), 2 Den. 351,0.0.B.; Larceny Act, 1861 (i & 26 
Vict. c. 96), 8.116; Prevention of Crimes Act, 1871 (84 & 35 Vict. o 112), s. 9. 

(A) B. v. Key (1851), 2 Den. 347. 
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either party obtaining an order for this purpose under the order for 
directions (1), and a judge may in all other cases at any time direct 
that a cause or matter be so tried (k), upon such terms as to costs 
and otherwise as may be just (/). 


635. The term cause or matter is not applicable to criminal 
cases, and special juries are not permitted upon indictments for 
treason or felony (m), but on indictments for misdemeanours which 
are in the King’s Bench Division or have been moved thither by 
certiorari @ special jury may be ordered (n), whether the trial be 
had at bar (0), or at nist prius before a single judge(p). 


636. All persons whose names are in the jurors’ book for any 
county in England or Wales, or for the county of the City of 
London, and who are of higher degrces than esquires; or are legally 
entitled to be called esquires (q); or are bankers or merchants (r) ; 
or are occupiers of private dwelling-houses rated or assessed to the 
poor rate or the inhabited house duty on a value of not less than 
£100 in towns containing according to the last census 20,000 
inhabitants and upwards, or on a value of not less than £50 else- 
where(s); or are occupiers of premises, other than a farm, rated 
or assessed on a value of not less than £100; occupiers of farms 


( Or giving tho notices required by the rules, sce R.S8. C., Ord. 36, r. 7 (b), (c). 
R. 8. 0., Ord. 36, r. 7 (b), is now practically obsolote, since an order as to 
the mode of trial must be obtained, and that can only be varied by an order. 

(k) The discretion of a master or judge exercised upon an application at 
chambers will not be lightly interfered with (/inseott v. Jupp (1891), 8 T. L. R. 


130). 

(?) R.8.C., Ord. 36, r. 7 (d). In practice a certificate for a special jury is 
never given until after the casc has beon tried and the judge has had the merits 
before him in detail. A special jury may be obtained upon a writ of inquiry 
as to damages (Price vy. Williams (1836), 5 Dowl. 160). ‘here is no provision 
for special juries as such in county courts (Re Learoyd, Wilton & Co., Ex parte 
Armitage (1881), 17 Ch. D. 13, 18, 0. A.). 

(mn) Juries Act, 1825 (6 Geo. 4, c. 50), 5. 30; R.v. Mayne ei 32 W. BR. 95, 

(n) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 30. That juries might be specially 
struck, except by consent, upon trials other than those at bar was firat declared 
by stat. (1730) 3 Geo. 2, c. 25, 8. 15. 

: ae R. vy. Castro (1874), L. BR. 9 Q. B. 350, and R. v. Jameson, [1896] 
. 425, 

(p) As &. v. Whittaker Wrijht (1904), Times, 12th—2ith January. If tried 
on aia they are not tried in the Crown court, but before the judge taking 
civil work, 

(q) There is much dispute as to who aro legally entitled to be called esquires. 
Ten classes are mentioned by the writer of the article on ‘‘ Esquires” in the 
Encyclopwdia Britannica, 11th ed. Says 

rs Merchants are to be distinguished from manufacturers (Josselyn v. Parsons 
(1872), I. R. 7 Exch. 127, per BRAMWELL, B., at P. 129) ; see alao Hamond v. 
Jethro (1611), 2 Brownl. 97 (where it was held that an ordinary shopkeeper 
might be a merchant), and Fairman v. Ives (1819), 1 Chit. 85 (where it was held 
that the fact of persons being retail tradesmen did not negative the possibility 
of their being esquires and qualified as such to be special jurors). At a special 
sessions at the Guildhall to hear claims for exemption from jury service in the 
City of London, the meaning of the term “ merchant’ was discussed, and it was 
held that the members of a firm of colonial merchants paying £115 yearly rent 


were entitled to be summoned on the special jury ( (1908), 7imes, 8th ber). 
(#) The census returns of specified Pines inay be inerased by the addition o 
adjoining areas (Re Druitt, Druitt v. , [1903] 1 Ch. 440, O. A.). 


JURIES, 


rated or assessed on a value of not less than £800; are qualified 
and liable to serve on special juries (?). 


637. Special jurors are summoned to the courts in the same 
way as common jurors (wz), but an order may in the discretion of the 
court be made for the special striking of a jury according to the old 
practice (r), and upon such order being obtained— 

(i.) In London and Middlesex the parties attend before the under- 
sheriff or Secondary (w), who has in readiness the jurors’ book and a 
list of the persons marked therein as special jurors arranged in 
alphabetical order with a number prefixed to each (a). ‘These 
numbers have also been copied on to separate cards of uniform size 
and put into a box, whence, after being shaken, one is drawn out and 
compared with the name attached to the number on the list. If 
that name is objected to by either side, and the objection is upheld 
by the presiding ofticer—in this case the under-sheriff or Secondary 
himself—it is passed and another number drawn. Hach name as it 
is approved is written on a panel until one containing forty-eight 
names is complete. 

In the (improbable) event of forty-eight names not being 
procurable from tho list of special jurors, recourso is had to the 
general list in the jurors’ book. A copy of the panel when com- 
plete is handed to ench of the parties who then, or on a subsequent 
attendance before the same presiding officer, reduce the primary 
nomination of forty-eight to twenty-four, by each striking off twelve 
names. The reduced panel of twenty-four is returned, attached to 
the order, to the associate's office at the High Court, where it is 
annexed to the record (b), and the persons named in if are summoned 
to attend in the ordinary way. Upon the trial the twenty-four 
names on the panel so returned are balloted for by being drawn from 
a box in the same manner as names returned on an ordinary panel. 

(ii.) At assizes the parties attend before an officer of the court— 
who, if the jury is struck before the opening of the assizo, is a 
master or the district registrar, if after the opening of the commis- 
sion the clork of assize—where a panel of first forty-eight and then 
twenty-four is struck in the manner above described. The under- 
sheriff (who is not in this case the presiding officor) attends with 
the jurors’ book, an alphabetical list of special jurors, and cards 
with numbers for the ballot (c). 





(t) Juries Act, 1870 (33 & 34 Vict. c. 77), a. 6. 

‘u) See p. 237, ante. 

v) Juries Act, 1870 (33 & 34 Vict. c. 77), 8. 17. 

w) See note (8), p. 263, post ; 

(a) In the City of London, where thore is a streots’ list only, a number is pre- 
fixed to each special juror’s name in the jurors’ book, which thus serves as the 
alphabetical list without more. 

(6) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 32; Common Law Procedure Act, 
1852 (15 & 16 Vict. c. 76), 6. 110. If either or both of the parties do not attend 
on the second occasion for the reduction of the numbers, the presiding officer 
may reduce the panel in his or their stead (Anon. (1696), 1 Salk. 405). 

(c) Juries Act, 1825 (6 Geo. 4, c. 50), aa. 32, 36; Common Law Procedure 
Act, 1852 (15 & 16 Vict. c. 76),8. 108. It is, however, seldom that a special jury 
would be specially struck in the country, and the officials of some of the circuits 
think that the striking would take place as in Middlesex before the under- 
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(iii.) Juries for criminal issues which have been moved into 
the King’s Bench Division, if required to be specially struck, are 


Issue and struck before the Master of the Crown Office, whether such issues 
Assessment. are to be tried in London or Middlesex, or at the assizes (d). 


For criminal 
jasues, 


Coats of 
epecial jury. 


Trial by a 
goo! jury. 


Jurors specially struck are entitled to the same notice as jurors 
whose names are extracted in the ordinary way from the jurors’ book. 


638. The costa of and occasioned by trial with a special jury, as 
also the costs of having one specially struck, are borne in the first 
instance by the party applying for and obtaining the order, but in 
the event of the judge certifying on the record (e) that the cause (f) 
was proper(g) to be so tried, the costs will be included in the 
general costs of the action (h). Application for such certificate is 
generally, and ought to be made immediately after verdict (i). 


639. When an issue is directed to be tried by a good jury it is 
usual to summon a special jury (k). 








sheriff. It would appear from the wording of the Common Law Procedure Act, 
1862 (15 & 16 Vict. c. 76), ss. 108, 110, and of the Juries Act, 1870 (33 & 34 
Vict. « 77), ss. 14,17, that the adjudication by justices, in petty sessions, of 
the qualifications of special jurors should be final, und that the proviso in the 
Juries Act, 1825 (6 Geo. 4, c. 50), 8. 33, by which, with consent, a special jury 
might be struck according to the ancient mode, has in effect been repeuled. 

(d) This appears to be so according to Form 100 in the Crown Office Rules, 1906, 
though the wording of tbid., r. 147, would lead one to suppose that the practice 
introduced by the Common J.aw Procedure Act, 1852 (15 & 16 Vict. c. 76), 
8. 110, was intended to be followed. No instance can be found of a special 
jury from a distant county being struck before the Master of the Crown Office. 

e) So, whero the judge had granted, but had not indorsed, the certificate 
before he left the assize town, it was held too late for him to do so ((/race v. 
Clinch (1843), 4 Q. B. G06; Leech vy. Lamb (1855), 11 Exch. 437); and compare 
Foradike v. Stone (1868), TL. R. 3 C. P. 607. 

(f) ‘‘Cause,” as used in the Juries Act, 1825 (6 Geo. 4, c. 50), 8. 34, is not 
confined to civil actions (22. v. ?embridge (Inhabitants) (1842), 3 Q. B. 901. 

@) Judges declined to certify in Orme v. Crockfurd (1824), 1 0. & P. 537 
(where the plaintiff was non-suited) ; Clements v. Georye (1826), 11 Moore (c. P.), 
510 (where the record was withdrawn); MWemys v. Greenwvod (1826), 2 C. & P. 
483 (where no facts were in dispute and the case turned solely on a point of 
law); Humber Iron Co. v. Jones (1865), 4 ¥. & F. 1047 (an action for calls). 
But a certificate was given on a similar action for calls where a difficult point 
was raised in a plea, which, however, the defendant did not appear to support 
(London Bank of Scotland v. Murshall (1865), 4 F. & F. 1046). 

(4) Juries Act, 1825 (G Geo. 4, ¢. 50), 8. 34. Where the judge certifies, the 
master must allow full costs (Broadrick vy. Clark (1823), 12 Price, 154); and as 
regarde allowances to jurors, the amount actually paid them (Cursum vy. 
Durham (1816), 2 Chit. 154). 

(¢) This provision both in the present and in preceding Acts has been strictly 
construed. Lord ELLENnorovGH, C.J., refused to certify the morning after the 
trial (Waggett v. Shaw (1812), 3 Camp. 316). ‘‘A reasonable time" was 
admitted in Christie v. [Richardson (1842), 10 M. & W. 688, but Lord 
ELLENBOROUGH'S view has been more recently followed poe v. Appleton 
(1890), 62 L. T. 104; Griffiths v. Griffiths (1898), 14 T. lL. B. 184; and see 
ed sad and Skipper vy. Bodkin (1860), 2 Sw. & Tr. 1; Dillon v. Caffrey (1872), 
6 I. R. Eq. 363). As to where the parties agreed that the costs, to whomsoever 
awarded, should include thoee of a special jury, or that the judge should certif 
on the determination of a special case, sce Geeves v. Gorton (1846), 15 M. & W. 
ig ; oe. . mse Staffordshire and Worcestershire Junction Ratt. Co. 

51), . B. 910. 

(k) Vickery v. London, Brighton, ete. Rail. Co. (1870), L. RB. 6 C. P.165, 166. A 
practice which prevailed before the passing of the Jurice Act, 1825 (6 Geo. 4,0. 50), 
of summoning a “ good jury” upon a writ of inquiry was continued under the 


J URIES, 


640. No person is exempted from serving on a common jury by 
reason of his being marked as a special juror in a jurors’ book, or 
being qualified to serve as a grand juror (/), and it is the duty of the 
sheriff or summoning officer to extract a panel of common jurors 
indiscriminately from the jurors’ book (m). 


Sect. 9.—Juries Specially Constituted. 


Sus-Secr. 1.—Jn the County Courts. 


641. The law relating to juries in the county courts is dealt 
with elsewhere (7). 


Sup-Secr. 2.—Under the Lands Clauses Consolidation Act 


642. The law relating to juries summoned under the Lands 
Clauses Consolidation Act, 1845 (v), is dealt with elsewhere. 


Sus-Seor. 3.—IJn the Mayor's Court, London. 


643. Although by consent in writing the parties to any cause 
may leave the decision of any issue of fact to the court, yet trial by 
jury is a rule of procedure in the Mayor’s Court, London (:), and 
there is no power therein for the judge to enter judgment contrary 
to the findings of the jury (q). 


644. Jurors are summoned to the Mayor’s Court, London, by the 
serjeant-at-mace (r) from the jurors’ book, which is prepared and 
kept by the Secondary (s), of all persons within the City of Londcn 
duly qualified and liable to serve (¢). 


645. Special juries are not summoned except upon order of the 
court obtained upon application of either party, when they are 
nominated and reduced before the Secondary (1). 





rules made in pursuance of the Common Law Procedure Act, 1852 (15 & 16 Vict. 
ce. 76) (see r. 46, Hilary Term, 1853), which were uurepealed by the Judicature 
Acts, ‘he orders for the issues in lunacy in Me Scott (1584), 27 Ch. D. 116, 0. A., 
and in Jie Farrell (1910), 7'tmee, 16th November, were that they be had and made 
before good juries. In the lattor case the number sworn was twenty-three, 

!) Juries Act, 1870 (33 & 34 Vict. c. v4) w. 19 (2). 

tn This rule is more or less generally observed in the counties, thanks to the 
attention frequently called to it by the Lench (seo remarks by Daamwect, B., 
recorded in Erle’s Jury Laws, p. 109), and perforce in the City of London, 


where, owing to high rentals, special ov largely outnumber comraon jurors. 
(n) See title Country Counts, Vol. 


IIL., pp. 520 e¢ seq. 
(0) 8 & @ Vict. c. 18. Seo titl Computsony Purciise or LAND AND 


ComMPENSATION, Vol. VI., pp. 76, 86 ef sey. 

(p) Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125) 8. 1; and 
Mayor’s Court of London Procedure Act, 1857 (20 & 21 Vict. c. clvii.), 8. 51. 
The “ ventre factas juratures ’'18 still attuched to the record, and judgment when 
entered on the postea must, if trial has been had without a jury, recite that 
that has been done by cunsent; see forms used in the Mayor's bourt, printed in 
Glyn and Jackson’s Mayor's Court Practice, 2nd ed., p. 207. As to the Mayor's 
Court, see generally title Mayor's Courr (Lonpon). 

(q) Roberts v. Bancroft (1895), ldth March, C. A., unreported. 

(r) Who executes the process of the court similarly to the sheriff in the High 
Court; see Order of Queen in Council, 20th November, 1863; Me Lolland, 
Ex parte Warren (1885), 54 L. J. (Q@. B.) 320, C. A. 

s) The permanent under-sheriff in the City of London; seo p. 2:56, ante. 

i Le., pursuant to the Juries Act, 1825 (6 Goo. 4, c. 50), 8. 50; Act of 
Common Council, 22ud September, 183u. 

(u) Common J.uw Procedure Act, 1852 (15 & 16 Vict. c. 76), 8. 110; Order of 
Queen in Council, supra; and see p. 261, anée, 
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JURIES, 


646. A view may be ordered, and generally the provisions of the 
Common Law Procedure Acts and the rules made thereunder have 


been made applicable to the court (v). 
Sus-Secr. 4.—Jn Local Courts under Private Acts or by Custom. 


647. The law relating to juries for the trial of issues in borough 
and local courts, established under private Acts or by custom (w), 
is referred to elsewhere (z). 


Sxor. 10.—Payment of Jurors. 


648. Jurors, in discharging the duties of their office, perform 
a public obligation, axd, prand facie, are entitled to no remunera- 
tion in connection therewith. ‘his rule is invariable where issue 
is joined between the Crown and a person charged with o criminal 
offence, except where an indictment for misdemeanour has been 
moved by certiorart into the King’s Bench Division, and is ordered 
to be tried by a special jury. 

No fee has ever been paid where a jury has failed to agree upon 
a verdict and asked to be discharged (a). 

649. The usual fee of a special juror wherever serving is one 
guinen for each case in which he is sworn (b), with a further fee of 
one guinea where a view is ordered to be had (c). 


650. Common jurors are accustomed to receive: 

On each cause tried in London at the High Court, 1s. (d); 

On each cause tried at nist prius on circuit, 8d. (e); 

Upon writs of inquiry held before the sheriffs of London, 4d.(f); 





(v) Mayor’s Court of London Procedure Act, 1857 (20 & 21 Vict. c. clvii.), 
¢. 46, and Order of Queen in Council, & 263, ante. 

(w) As undor the Salford Hundred Court of Record Act, 1868 (31 & 32 Vict. 
©. Cxxx.), &. 67. 

(x) Seo title Courts, Vol. [X., pp. 129, 135 et seg. 

(a) The origin of recognition of jurors’ services was the collation with which 
the winning party was accustomed to regale thom after verdict found; see the 
history of remunerating jurors summarised in Vickery v. London, Brighton, etc. 
Rait. Co. (1870), TR. & C. P, 165, per Boviiy, C.J., at p. 169. If it was given 
before verdict by tho party which won, the verdict could not stand: aliter if by 
the loser. But it might be given by the winner after a privy verdict (//arebuttle 
v. Placack (1604), Cro. Jac. vie See further Duncomb’s Trials per Pais, c. 12. 

(b) Vickery v. London, Brighton, ete. Rail, Co., supra. The fee is carned even 
if the jury is discharged by consent as soon as sworn, although by statute it is 
entirely within the discretion of the judge whether any and what payment is 
made (Jurics Act, 1825 (6 Geo. 4, c. 50), 8, 35). The court has no power to 
order a larger etc oven on a protracted trial, though pressure is frequently 
brought both by the presiding judge and the jurors themselves upon the 
parties to agree to make the payment of the guinea a daily one, and the aggre- 
gate costs in the cause. 

} Seo p. 265, post. 

) A survival of the fee customary on trials at bar. 

(e) When they were brought from a distant county to a trial at bar in 
London they gut £5 each; see Vickery vy. London, Brighton, etc. Rail. Co., 
eupra, and p. 260, ante. 

(/) “The juror’s groat.” It is stated that under writs of extent and elegit 
(now rare) they get Is. Customary payments also are made in other courts 
vf local jurisdiction, all of which it is imposaiblo here to enumerate. Thus 
in the courts lect of the three manors of Southwark held in October of each 
year it ix stated that a sum of money is divided between the jurors; see, 
hather, title Counts, Vol. IX., p. 202. 
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On each cause tried at the Mayor’s Court, London, 2d. ; 

In county courts, 1s. for cach case (y); 

Upon inquiries to assess compensation under the Lands Clauses 
Consolidation Act, 1845 (hk), 10s. Gd. (i) ; 

At inquests held before coroners rirtute officti, such fee as the local 
authority may, by published schedule, permit the coroner to pay ()). 


651. Upon views, wherever held, there may be paid, in addition 
to reasonable travelling expenses and 5s. a day for refreshment— 

(i.) To each special juryman per diem, one guinea; 

(ii.) To each common juryman per diem, 5s. (hk). 


Secr. 11.—Relief after Service. 


652. No person is liable to serve as a juror in more than one 
court on the same day(/); or upon any jury or inquest(m), other than 
a grand jury in counties (x), more than once a year, unless all the 
jurors qualified and liable have been already summoned during the 
year(o); orin any court (other than a court of sessions of tho peace 
for his own county) in the counties of Essex, Kent, and Surrey, for 
twelve months after service at the Contral Criminal Conrt(p); or as 
a common juror in the High Court or Central Criminal Court, for two 
terms after previous service(q); or a8 & common juror at assizes in 
Wales and in the four counties of Hereford, Cambridge, Huntingdon, 
and Rutland, for a year, in the county of York for four years, and 


(g) County Courts Act, 1888 (51 & 52 Vict. c. 43), 8. 101; County Court 
Bules, Ord. 22, r. 1. 

h) 8 & 9 Vict. c. 18. 

‘) This is not statutory, but in many places (e.g., the county of London) it is 
demanded by tho sheriff from the partics prosecuting the inquiry and paid 
without demur. 

(7) Coroners Act, 1887 (50 & 51 Vict. c. 71), 8.25. This feein the county 
of London is not to exceed 2s., and is not to bo paid unless tho person 
claiming it has lost a day’s work by his attendance. Under tho Juries Act, 
1870 (33 & 34 Vict. c. 77), 8. 22, all common jurors wore to be paid 10s. 
for ench case. The provision was, howover, almost immodiately repealed (stat. 
(1871) 34 & 35 Vict. c. 2), without projudice to any claim to payment they 
might have had under the repealed provision. 

(k) Rule 49, Hilary Term, 1853, which, as regards jurymen, is ex ressly 
excepted from the repeal effected by the R. 8. 0., 1883, App. 0; seo Chitty’s 
Practice, 610. 

l) Juries Act, 1870 (33 & 34 Vict. c. 77), s. 19 (3). 

, Including, it is submitted, a coroner’s inquest. As to the construction 
put upon “juries or inquesta,"’ see 2. v. Dutton, [1892] 1 Q. B. 486. 

(n) The exemption, however, applies to grand jurors in boroughs (Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 50), 8. 186 (6)). 

Ries Juries Act, 1870 (33 & 34 Vict. o. 77), 8. 19 (1). The latter 
speaks of jurors not ‘‘in the jurors’ book,” but “on the list,” a vague expres- 
sion, which may, however, be applicable to the lists kept by the coroners’ 
officers or mupelien to the county courts, 

p) Central Criminal Court Acf, 1834 (4 & 5 Will. 4, ¢. 36),8.4. 

q) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 42. Tho statute says ‘‘any session 
of nist prius or of gaol delivery.” But sco Interpretation Act, 1889 (52 & 53 
Vict. c. 63), 8.13. It is a condition of claiming the relief referred to in this 
and the two following exemptions referred to in the text that the juror be 
furnished with the cortificates which it is the duty of the sheriff or the clerk 
of the peace to deliver upon request (Juries Act, 1825 (6 Geo. 4, c. 50), es. 40, 
41), on payment of le. in each case. 
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JURIES. 


in any other county for two years, after previous service(r); or as & 
common juror at quarter sessions in Wales and the four counties 
of Hereford, Cambridge, Huntingdon, and Rutland for a year, and 
in other counties for two years, after previous service(s); or in county 
courts, more than twice a year, or within six months of having 
served in the High Court or at assizes (2); or at more than one inquiry 
under the Lands Clauses Consolidation Act, 1845 (b), in any year (c). 


653. With o view to the fair distribution of service, it is incum- 
bent upon sheriffs to keep in the jurors’ books an alphabetical 
register of persons who have served as common jurors in the High 
Court or at assizes, and as grand or petty jurors at county sessions of 
the pence, with the times of their services, the necessary details as 
to service at sessions being furnished to them by the clerks of the 
peace (d). 


654. It has become a practice among judges and recorders to 
direct that jurors who have served before them in cases which have 
occupied an exceptional length of time shall be excused from further 
service for a stated period, and even for life (e), and to order certifi- 
cates of exemption to be delivered to them by the officer of the 
court. It is submitted that this is without authority, and that the 
certificates so issued are of no legal validity (/). 


Secr. 12.—Offences in connection with Juries, and Penalties 
attaching thereto. 


655. No juror, properly impanelled(g), is accountable for, nor 
will any action lie against him in respect of, anything said or done 
by him in the discharge of his office (h). 


r a Act, 1825 (6 Geo. 4, c. 50), 8. 42. 

8 td. 

(a) County Courts Act, 1888 (61 & 52 Vict. c. 43), s. 102. 

(1) 8 & 9 Vict. c. 18. 

c) Lhad., a. 57. 

d) Juries Act, 1825 (6 Geo. 4, c. 50), ss. 40, 41. 

e) As by Bronam, J., in Yootal, Broadhurst, Lee & Co. v. London and 
Lancashire Fire Insurance Co. (1908), Times, 21st May. 

(f) Lord Russeut or Kr.towen, C.J., in 2. v. Jameson (1896), 12 T. L. R. 
551, 580, considored that he had the power to do this, but he referred to no 
authority and rather assumed that there was precedent. ‘The practice is said 
to have grown up since the Tichborne trials, and to cause great inconvenience 
to summoning olficers to whose knowledge the issue of these certiticates is not 
brought. Sce remarks of CHANNELL, J., in the Zimes, 22nd June, 1910. 
Daruine, J., said in 1907, that the proper course for an exempted juror was to 
send his certificate to the associate of the court (Times, 2nd March); and 
Judge Lumiey Smit recently stated in the City of London Court that 
although a certificate of exemption (for ten years after service ut the Old Bailey 
would be recognised in his court, it was the business of the person ered 

> exhibit his certificate to the summoning officer (Times, 26th July, 1910). 

(9) The privilege would not extend to a person not returned by the sheriif 
who by confederacy with the clerk of the court procured himself to be culled 
and sworn on a jury with intent to serve some malicious purpose (Scarlet’s 
Case (1812), 12 Co. Rep. 98). 

h) Buahell’s Case (1670), 6 State Tr. 999; R. v. Skinner (1772), Lofft, 55; 
and see Hallam’s Constitutional History, ch. 18. The subject was discussed 
in Floyd v. Barker (1607), 12 Oo. Bep. 23, where a grand juror had been 
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656. It is contempt of court to use or threaten violence, or even 
to use threatening or abusive language in or near the courts to a 
juror, and such an offence will be dealt with summarily upon 
complaint made (i). 


657. Any juror intentionally personating any person by answer- 
ing to his name when called, or guilty of any of the acts of 
misconduct before mentioned (7), or being member of a grand jury 
who has disclosed to a person indicted the evidence against him (k), 
is guilty of a misdemeanour. 


658. Any person liable to serve on a jury for the trial of issues 
in the High Court of Justice or at assizes, on grand and petty 
juries at courts of sessions of the pence, and at inquiries held pur- 
suant to the Lands Clauses Consolidation Act, 18-45 (/), whether as 
specially summoned or as tales-man, and not answering to his 
name when called, or withdrawing himself from court without leave 
after appearance, is liable to such fine as the court in its diseretion 
may impose upon him, which fine, in the case of a viewer, is not to 
be less than £10 (m). 

Similar provisions apply to attendance at the Mayor's Court, 
London (n), and in county courts (0), and to inquiries or inquests 
taken before sheriffs, coroners, or commissioners (7) (other than 
those already mentioned), except thut the fine they are empowered 
to impose must not exceed £5. 

In like manner jurors summoned to serve in inferior courts 
(whether in the City of London or elsewhere) are liable to be 
fined for default sums varying from 20s. to 40s. (q). 


indicted for conspiracy. A juror cannot be indicted for breaking his oath as 
juror (1 Hawk. P. C., 8th ed., c. 27, 8. 5). oo, 

The rule above expressed falls under the general principle that no action 
will lie for words written or spoken in the course of any judicial proceeding 
(see Henderson v. Broomlead (1859), 4 H. & N. 569, Ex. Ch., per Cromrton, J., 
at p. 479). The principle las been discussed at great length in the numerous 
cases relating to privilege of judges, inferior as well as superior, ¢.g., Scott v. 
Stans/fiel! (1868), L. R. 3 Exch. 220 (county court judges); Law v. Llewellyn, 
[1906] 1 K. B, 487, C, A. (magistrates); Munster v. Lamb (1883), 11 Q. 1. D. 
588, C. A. (counsel); Seaman v. Netherclifé (1876), 2 UC. P. D. 63, OC A. 
(witnesses). 

(1) 1 Hawk. P. C., 8th ed.,c. 6,8. 3; Duncomb, Trials per Pais, Vol. I.,c. 13; 
and see further, as to embracery, title CximinaL Law anv VProcepure, 
Vol. [X., p. 489. 

(j) See p. 254, ante. See also title Conrempr or Court, ATTACHMENT AND 
ComMITTAL, Vol. VIL, p. 296. 

(k) See title CrrminAL Law AND PRoceDURE, Vol. IX., p. 346, note (/) ; and 
p. 242, ante. 

(1) 8 & 9 Vict. c. 18. 

(m) Juries Act, 1825 (6 Geo. 4, c. or as. 38, 51; Municipal Corporations 
Act. 1882 (45 & 46 Vict. c. 60), 8. 186(7); Lands Clauses Consolidation Act, 
1845 (8 & 9 Vict. o. 18), 8. 44. Special jurors summoned to try a cause out of 
the ovunty in which it arose may ve fined (Layburn v. Crisp (1838), 8 C. & P. 
397), 
3) Mayor's Court of London Procedure Act, 1857 (20 & 21 Vict. c. clvii.), 
s. 49. 

o) County Courts Act, 1888 (51 & 52 Vict. c. 43), s. 102. 

p) Juries Act, 1825 (6 Geo. 4, c. 60), 8.53; Coroners Act, 1887 (50 & 51 Vict, 
6. Hy s. 19; and compare Sewers Act, 1833 (3 & 4 Will. 4, c. 22), s. 37, 
(g) Juries Act, 1825 (6 Geo, 4, c. 50), 6. 54. 
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JURIES. 


659. By a provision peculiar to the Lands Clauses Consolidation 
Act, 1845 (a), the sheriff or other officer presiding at an inquiry 
may impose upon any defaulting juror (in addition to the 
discretionary fine which may be imposed in the High Court) a fine 


Lands Clauses Of £10, to be applied, so far as it will extend, in satisfaction of the 


Consolidation 
Act, 1845. 


Exceptions, 


Nefanits of 
sheriffs and 
other officers 


general costs (a). 


660. No person is liable to any penalty for non-attendance on 
any jury (b), unless the summons requiring him to attend is duly 
served six days at least before the day on which he is required (c). 

No fine imposed for non-attendance on a& juror may be 
estreated for fourteen days, nor until the person fined has been 
informed by the officer of the court by letter of the imposition 
thereof, and has had opportunity of forwarding an affidavit of 
the cuuse of his non-attendance with a view to the fine being 
remitted (d). 


661. Sheriffs and summoning officers (e) may be fined, in the 
discretion of the court(/), if they wilfully return any man for 
service (except on a grand jury at county assizes) whose name is 
not in the jurors’ book then properly in use (g); or if they wilfully 
return for service on a jury (other than a grand jury at county 
assizes or @ special jury) the name of any persons who by reason 
of previous service are exempt (h); or if they take reward for excusing 
service (i); or if they fuil to give the persons liable to serve the 
proper notices for their attendance (k): or, as regards summoning 
officers, if they summon any man whose name is not specified in the 
mandate or warrant signed by the sheriff (J). 

Sheriffs or their deputies may be sued for a penalty of £50, 
if without proper cause they alter the list of jurors contained in the 
jurors’ book; or if they fail to provide the cards previously 
mentioned ; or if they fail to prepare and keep for inspection copies 
of the panels ; or if they fail to register the service of jurors, and 
to deliver certificates thereof when required; or if they neglect to 
hand over to their successors the jurors’ books for the preceding 


8 Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), 5. 44. 
(b) Except a coroner’s jury ; see p. 239, ante, and title Coxonens, Vol. VIII, 
pp. 259 ef seg. 

(c) Juries Act, 1870 (83 & 34 Vict. c 77), 8. 20. Grand jurors at borough 
sessions are entitled to seven days’ notice (Municipal Corporations Act, 1882 
(45 & 46 Vict. c. 50),a. 186 (2)). 

(d) Jurios Act, 1862 (25 & 26 Vict. o. 107), 8. 12. The person summoned 
may send an aflidavit or excuse on the day on which he should have attended; 
or he may himself appear and urge an excuse which the court may in its dis- 
cretion accept. But counsel will not be heard on his behalf, at all eveute 
without an affidavit of facts om v. Nicoll (1834), 3 Dow]. 115). 

(e) Semdie, not those eet oe ly appointed. Penal enactments must be strictly 
construed (M'iliama v. Thomas (1849), 4 Exch. 479). 

V Including a court of quarter sessions (Juries Act, 1825 (3 Geo. 4, c. 50), 
s. 13). 


Ibid., 8. 39. 

lbid., 8. 42. 
$) Jdid., 6. 43; BR. v. Whitaker (1778), 2 Cowp. 752, 
y rag Act, 1825 (6 Geo. 4, c. 50), s. 43. 


J URIES. 


four years (m); or if they fail to discharge the obligations imposed 
upon them by the Lands Clauses Consolidation Act, 1845 (n). 


662. Clerks of assize and of the peace, associates, and other 
officers of the court, who wilfully record the appearance of a juror 
who a not in fact appeared, may be fined in the discretion of the 
court (0). 


663. Fines imposed by any court (including inferior courts but 
not including sheriffs’ and coroners’ courts) are levied and applied 
in the same way as other fines imposed by the same court (p), and 
sheriffs or coroners imposing fines make out and sign certificates 
containing particulars of the person fined and the amount of the 
fine, which they transmit to the clerk of the pence for the county 
in which the person resides before the holding of the next 
quarter sessions, when the fines are levied and applied as if there 
im posed (q). 


664. Clerks of the peace who fail to discharge the dutios cast 
upon them in regard to the issuing of precepts and providing of 
forms; the preparation of jurors’ books, the correction of them 
upon notification from a justice that an overseer has been convicted 
of wrongfully omitting or inserting a name (7), and the handing of 
them over to the sheriffs; the delivery of certificates of exemption 
to those who shall have served on juries at quarter sessions, and 
the transmitting of lists of such to the sheriff; and clerks of petty 
sessions who fail to give notice of the special sessions to the 
overseers and other persons concerned (s), are, in the same manner 
as sheriffs, liable to be sued for a penalty of £50 (¢). 


665. Overseers who neglect to make out lists upon receipt of the 
precept and prescribed forms from the clerk of the peace (a); or 
omit from them names which should be inserted and insert names 
which should be omitted, whether for reward or not (b) ; or wrongly 
describe the persons therein included; or fail to publish or refuse 
inspection of the lists or copies as prescribed; or neglect to attend 
the special sessions, or when there refuse to produce the lists, answer 
questious upon oath, or give inspection of or permit extracts to be 
taken from the poor rate, are, upon summary conviction before 
a justice, to be fined a sum not exceeding £10 nor less than 
40s. (c). 


‘m) Juries Act, 1825 (6 Geo. 4, o. 50), «. 46. 

'n) 8 & 9 Vict. c. 18, 8, 44. 

'v) Juries Act, 1825 (6 Geo. 4, 0. 50), 8.39. 

(p) Ibid., ss. 54, 55. On refusal to pay, the judge or officer of the court 
signs a warrant under which a distress is levied, and, if necessary, the gouds 
and chattels of the defaulter are sold. 

(q) [bid., 8. 53; Coroners Act, 1887 (50 & 51 Vict. c. 71), @. 19 (4). 

(r) Juries Act, 1825 (6 Geo. 4, c. 50), s. 45. 

(s) No penalty is provided if they fail (in accordance with the Juries Act, 
1862 (25 & 26 Vict. c. 107), . 9) to forward the lists to the clerks of the peace, 

(t) Juries Act, 1825 (6 Geo. 4, c. 50), 8. 46. 

a) See p. 233, ante. 

b) The Juries Act, 1870 (33 & 34 Vict. c. 77),8. 18, reduces the penalty to be 
im upon summary conviction for this offence to a sum not exceeding 40¢, 

c) Juries Act 1825 (6 Geo. 4, c. 50), s, 45. 
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JURISDICTION. 


Bee ApwrraLty ; Bangrurrcy anp Insouvency; Conxruiior or Laws; 
Country Counts; Courrs; Crimtnan Law anp Procepurs; 
DEPENDENCIES AND Coxonies; Execution; Exrcurors anp 
Apwunistratons; ExtrapiTION AND Fuaitrve OFFENDERS: 
Huspanp anp Wire; Maaistrates; Mayor’s Court (Lonpow) ; 
SHIPPING AND NAVIGATION. 


JURORS. 


See Computsory Purciase or Lanp aNnp CoMPENnsaTIon; ConstI- 
TUTIONAL Law; Cononers; County Counts; Cniminan Law 
aND PrRocepuRE; JURIuS. 


JUS TERTII. 


See INTERPLEADER ; TRESPASS. 


JUSTICES OF THE PEACE. 


See Courts; Criminat Law anp Procepure; Maaistrates; Pusrio 
AUTHORITIES AND Pusiic OFFICERS. 


JUSTIFIABLE HOMICIDE. 


See Criminau Law anp Procepuns. 


JUSTIFICATION. 


See Crumnat Law anp Procepurs; Liset anp SLANDER. 
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JUVENILE OFFENDERS. 


See CrisinaL Law anp Procepurs; Epvoation; INFants aND 
CHILDREN; Prisons. 


KEEPING HOUSE. 


See Bankruptcy anp INSOLVENCY, 


KIDNAPPING. 


See Crimina, Law anp Procepurs. 


KING. 


See ConstitutTronaL Law; Eccussiasticat aw; PanruramMen?, 


KING OF ARMS. 


Sce ConxstitutTionaL Law; Peenaaes anp DiGNnities. 


KING’S BENCH DIVISION. 
See Counts; Crown Praotiosm. 


KING’S CHAMPION. 


See ConsrirutionaL Law, 
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KING’S CORONER. 


See CoRroNEBRS. 


KING’S COUNSEL. 


See BARRISTERS. 


KING’S EVIDENCE. 


See Criminau Law and PRocEDURE ; EVIDENCE. 


KING’S HARBOUR MASTER. 


See ConsTITuTIONaL Law. 


KING’S PRINTER. 


See EvipENcgE. 


KING’S PROCTOR. 


Sce ConstiruTionaL Law; Husspanp anp WHurs. 
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KING’S REMEMBRANCER. 
See ConstiTtuTionaL Law. 


ARE ere ER EN tc PO 


KNOCK-OUT. 


See AUCTION AND AUCTIONEERS. 





LABOUR. 


See Trapt anp Trapt Unions; Work anno Lanovi, 


LABOUR BUREAUX. 


Sce Work AND LABOUR. 


{ ACHES. 
See Equiry; Limitation or ACTIoNa. 


LADING, BILL OF. 


See SHIPPING anp NaviGarTIoNn. 





LAKES. 


See Fisueries; WaTrers np WATERCOURSES. 
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LAMMAS LANDS. 


See Commons. | 


LANCASTER. 


See CoxstituTionaL Law; Courts. 


LAND. 


See Descent anv Distrisution; Lanp Improvement; Lanp Tax; 
Reat Property anp Caatrets Reat; Save or Lanp. 


LAND AGENTS. 


See Aaency; Sate oF Lanp; VaLverRs AND APPRAISERS. 


LAND CHARGES. 


See Lanp ImproveMENT; MorraaGe; Reat Proeerty aNp CHATTELS 
Reat; Sare or Lanp. 


LAND COMMISSIONERS. 


See Commons; Copypoups; SETTLEMENTS. 


( 275 ) 


LAND IMPROVEMENT. 


PAGS 
Parr JI. IN GENERAL - - 7 _ = 2 = - - 276 
Pant It. IMPROVEMENTS AUTHORISED - - - - - 280 
SEcT. 1. UNDER THE IMPROVEMENT OF Lanp Act, 1864, AND 
AMENDING ACTS - - - - - - - 280 
Sect. 2. UNDER THE ACTS OF PRIVATE IMPROVEMENT COMPANIES 283 
Secr. 8. UNDER TUE SETTLED LANL Acts, 1882—1590 ~~ - 283 
Sub-sect. 1. Nature of Improvements - - - 283 
Sub-sect. 2. Execution of Improvements - - - 289 
Part TI. PROCEDURE UNDER THE SETTLED LAND ACTS, 
1882—1890 - - - - - - - - - 289 
Sror. 1. SUBMISSION AND APPROVAL OF SCHEME - - - 289 
SeEcT. 2. PAYMENT OUT OF CAPITAL MONEY : - - - 290 
Secr. 3. MAINTENANOE, REPAIR, AND INSURANCE OF IMPhOVE- 
MENTS - ~ - - - - - - - 293 
Part IV. PROCEDURE UNDER OTHER ACTS - - - - 293 
Secr. 1. UNDER TUE IMPROVEMENT OF JLAND ACT, 1864 - - 293 
Sub-sect. 1. Application by paulomnee - - - - 293 
Sub-sect. 2. Investigution - - - - - - 294 
Sub-sect. 3. Provisional Orders - - ~ - 7 - 295 
Sub-sect. 4. Absolute Orders - - - - - - 296 
Sub-sect. 5. Eifect, stegeration; and Enforcement of 
Charges - - - 297 
Sub-sect. 6. se portionment and Release of Charges - - 298 
Sub-sect. 7. Muintenance and Repair of improvements - 299 
Sub-sect. 8. Public Improvements etc. = - - 299 
Secr. 2. UNDER TUE AcTs OF PRIVATE IMPROVEMENT CoMm- 
PANIES’ - - - - - - - - - 300 
Secr. 3. UNDER THE Lanp DrainaGe Acrs- - - - - 3801 
Secr. 4. UNDER THE PubLic MonEY DRAINAGE ACTS * - 303 
For Agricultural Holdings, 
Improvements to - - Seetitle AGRICULTURE. 
Allotments - - - - ALLOTMENTS. , 
Boundaries - - - “i BouNDARIES, FENCES, AXD PARTY 
WaLLs. 


Compulsory Purchase 


COMPENSATION. 


ss Computsory PurcuasEe oF Lanp AND 


Fonces ~ ° ° ° = BounpaRiEes, FEeNcEs, AND PARTY 


Watts, 
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Power of 
limited owner 
to improve 
settled land. 


Lanp IMPROVEMENT. 


For Gardens See title Open Spaces AND RECREATION 

GROUNDS. 

Land Agente- - = 4 AGENCY; SaLE or Lanp; VALvens 
AND APPRAISERS. 

Land Charges > - 4» =Morreaces; Rea PROPERTY AND 
CHATTELS REAL; SALE oF LAND. 

Land Registry - « ,, Beat Property anD CHATTELS REAL; 
SaLe or LAND. 


Land Society- + +  ,  Buirpina Socieries. 

Land Tax - - - “ LAND Tax. 

Land Values- - - 4, REVENUE, 

Lands Clauses Consolida- CoMPULSORY PURCHASE OF LAND AND 

tion Acts - - - “3 CoMPENSATION 
Mines, Minerals, and 
Quarriee - - fF MINES, MINERALS, AND QUARRIES. 

Parks - - - - Oren Spaces AND RECREATION 
GROUNDS. 

Public Drainaye SEWERS AND DRAINS. 

Public Health- Puniic HEALTH AND Local ADMINIS- 
TRATION. 

Repairing Covenants LANDLORD AND TENANT. 

jewera = - - SEWERS AND DRAINS. 

Small Holding - SmaLL Ho.tpines AND SMALL DWELL- 
INGS. 

Tenant for Life - REAL PROPERTY AND CHATTELS REAL; 
SETTLEMENTS ; TRUSTS AND 
TRUSTEES. 

Waste - LANDLORD AND TENANT; REAL Pro- 
PERTY AND CHATTELS' REAL; 
SETTLEMENTS. 


Part l_—In General. 


666. Apart from statute, a tenant for life of, or any other owner 
having a limited interest in, land has, in the absence of some 
express provision in the instrument under which his estate or 
interest arises, no claim against the inheritance for the cost of 
improvements made by him (a). On the principle that the erection 
of a building is substantially the same thing as the purchase of 
land(b), money liable to be applied in the purchase of land, 
whether under a public Act of Parliament (c) or under a private 
Act or a settlement, can be applied in the erection of new buildings 
on settled land, but not in improvements or repairs of existing 
buildings (qd). 





(a) Bostock v. Blakeney (1789), 2 Bro. C. C, 653; Caldecott v. Brown (1842), 2 
Hare, 144; Mathias v. Mathias (1858), 3 Sm. & G. 552 ; Rowley v. Ginnever, 
(1897) 2 Ch. 603. 

a Newman's Settled Estates (1874), 9 Ch. App. 681, per James, L.J., at 
p. 683. 

@ E.g., the Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), a. 69, 
or the Settled Estates Act, 1877 (40 & 41 Vict. c. 18), 8. 34. 

(d) Re Leigh's Estate (1871), 6 Ch. App. 887; Brunskill y. Caird (1873), L. B. 
16 Eq. 493; Re Newman's Settld Estates, supra; Drake v. Trefuste (1875), 10 
Ch. App. 364. This last-mentioned case has been consistently followed (die 
Venour'a Settled Estates, Venour v. Selon (1876), 2 Ch. D. 522; Re Speer’s Trusts 
(1876), 3 Ch. D. 263; Donaldson v. Donaldson (1876), 3 Ch. D. 743; Jesse v, 
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667. When a trust estate is brought within the jurisdiction of 
the Hich Court, either in an action or by an originating summons (e), 
the High Court has jurisdiction to expend money liable to be laid 
out in the purchase of land in repairs necessary for the preservation 
of the trust property, or to raise money for this purpose by sale or 
mortgage of the settled property (/). ‘This jurisdiction will, however, 
be exercised jealously, and only in cases which amount to actual 
salvage (g). If the court is satisfied that the necessity of the case 
amounts to actual salvage, an inquiry will be directed as to the 
repairs actually necessary to be done (/:). 


668. In these circumstances a long series of statutes has 
enabled landowners (7), including limited owners, to charge upon 
the inheritance, or raise out of money representing the corpus of 
settled land, the expenses of improvements which increnso the 
permanent value of such land. 

These enactments are mainly of two classes: first, the successive 
statutes, beginning with the Public Money Drainage Act, 1846 (k), 
now practically represented by a series, beginning in 1819, of 
private Acts, constituting various improvement companies which 
advance money and execute improvements, and by the public 
Improvement of Land Act, 1864(/), and the Acts amending or 
extending it; and secondly, certain provisions contained in the 
Settled Land Act, 1882(m), and other Acts amending or extending 
that statute. 


Lloyd (1883), 48 L. T. 656; Conway v. Fenton (1888), 40 Ch. D. 512, per 
KexEwIcu, J., at p. 515; Vine y. Huleigh, (1891) 2 Ch. 13, 0. A.), and if any 
cases (¢.9., ite Leadlitter (1882), 30 W. Rt. 378 ; Le Johnson’s Settlements (1869), 
L. R. 8 Eq. 348) are inconsistent with the principles therein laid duwn thoy 
cannot be treated as having authority. 

(e) Conway vy. Fenton, supra; Re Hurst, Hurst v. Hurst (1891), 29 L. BR. In. 
219. 


(f) Conway v. Fenton, supra; Re Waldegrave, Walidlegrave (Earl) v. Selborne 
(Earl) (1899), 81 L. T. 632. 

Re De Teissier’s Settled Estates, Re De T'eisster's Trusts, De T'cissier v. De 
Teisster, [1893] 1 Ch. 153; Me Murst, Hurst v. Hurst, supra; Re De Tabley 
Lord), Leighton v. Leighton (1896), 75 L. T. 328; Re Hawker's Settled Katates 
1897), 66 L. J. (cH) $41; Re Montagu, Derbishire y. Montagu, [1897] 1 Ch. 
685; Re Wellés, Wallis v. Willss, [1902] 1 Ch. 15, O. A.; Le Leyh'e Settled Katute, 
[1902] 2 Ch. 274. 

(A) Re Jackson, Jackson v. Talbot (1882), 21 Ch. D. 786, in which case Kay, J., 
followed an unreported case of Glover v. Barlow (1833), 21 Ch. D. 788, n.; 
Frith v. Cameron (1871), L. BR. 12 Eq. 169; Re Hurst, Hurst vy. Hurst, supra; 
Re Hawker's Settled Katates, supra; Re Wallegrave, Waldegrave (Karl) v. 
Selborne (Earl), supra. The court must be satisfied in each case that thoro is a 
necessity amounting to actual salvage, and neither fe Household, Household v. 
Household (1884), 27 Ch. D. 553, nor Conway v. Fenton, supra, nor Neill v. Neill, 
[1904], 1 I. B. 513, can be relied on as establishing any general principle on 
which the court will act. 

(*) For improvements effected by public bodies, see titles Pustio HEALTH 
anp Local ADMINISTRATION ; SEWERS AND Drains. As to drainage improve- 
ments on common and waste lands on inclosure under the Inclosure Acts 
1836 (6 & 7 Will. 4, c. 115), ss. 38, 39; 18645 (8 & 9 Vict. c. 118), ss. 34, 61, 
1852 (15 & 16 Vict. c. 79), 8. 2, see title Commons, Vol. IV., pp. 560 ef seq. 

k) 9 & 10 Vict. c. 101; see p. 303, post, 
) 27 & 28 Vict. c. 114; see pp. 280 ef seq., post. 
m) 45 & 46 Vict. o. 38, 
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LAND ]MPROVEMENT, 


669. The earliest improvement Acts of the first class (n) were 
passed with the object of facilitating works of agricultural drainage 
and works for the conversion of waste or pasture into tillage; and 
for those purposes they enabled landowners (0) to procure advances 
of public money to a limited amount on the security of the lands 
to be improved. 


670. The whole of the advances authorised by these improve- 
ment Acts having been applied for and appropriated, it was thought 
expedient that in the future the requisite advances should be made 
by private individuals, ond an Act(») was accordingly passed to 
enable landowners (0) to charge by way of terminable rentcharge, 
upon the inheritance of the lands improved, money borrowed from 
other persons or advanced by themselves for the drainage of their 
lands(q). Almost simultaneously several companies were incor- 
porated by private Acts of Parliament for the purpose of executing 
improvements of land and making advances to landowners (0) for 
the expenses of improvements on the security of terminable rent- 
charges arising out of the lands improved (r), and in 1864 the law 
relating to the improvement of land was amended and consolidated 
by the Improvement of Land Act, 1864(s), which may be con- 
sidered the type of Acts of this class. 


671. The general scheme of all enactments of the first class 
already referred to (/) is to enable landowners, who apply 
money, whether borrowed or provided out of their own resources, 
in the making of improvements on their land, to cause the lands 
to be charged with such moneys by way of an annual rentcharge, 
which rentcharge includes both capital and interest, and is payable 
by the owner for the time being of the land. 


672. For the purposes of the enactments of the first class (¢) 
the “‘ landowner ” is (in effect) defined as the person who is in actual 


(n) The Public Money Drainage Acts, 1846 (9 & 10 Vict. c. 101); 1847(10 & 11 
Vict. 0. 11); 1848 (11 & 12 Vict. c. 119); 1850 (13 & 14 Vict. c. 31); 1856 
(19 & 20 Vict. c. 9). Tor the explanation of “ first class,” see p. 277, ante. 

©) For the meaning of ‘* landowner ’’ in the Public Money Drainage Acta 
and the later Acts, see the text, infra, and note (/), p. 303, post. 

(p) Private Money Drainage Act, 1849 (12 & 13 Viet. c. 100) (repealed and 
replaced by the Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), s. 1). 

a For pacleeaie in general, see title RENTCHARGES AND ANNUITIES. 
r) The principal companies for the improvement of land and the private 

Acta incorporating them are as follows:—The General Land Drainage and 
Improvement Company (General Land Drainage and Improvement Co.’s Act, 
1849 (12 & 13 Vict. o xcl.)); the Lands Improvement Company (Lands 
Improvement Co's. Act, 1853 (16 & 17 Vict. c. cliv.)); amended by the Lands 
Improvement Co.’a Amendment Act, 1855 (18 & 19 Vict. c. Ixxxiv.); Lands 
Improvement Co.’s Amendment Act, 1859 (22 & 23 Vict. c. Ixxx1i.); and 
Lands Improvement Co.’s Amendment Act, 1863 (26 & 27 Vict. c. at, the 
Scottish Drainage and Improvement Company (Scottish Drainage and Imyrove- 
ment Co.'s Act, 1856 (19 & 20 Vict. c. 3, amended by Scottish Draina 
and Improvement Co.'s Amendment Act, 1860 (23 & 24 Vict. c. clxx.)); the 
Land Loan and Enfranchisemeut Company (Laud Loan and Enfranchisement 
Oo.'s Acta, 1860 (23 & 24 Vict. oo, clxzix., cxciv.)). 

27 & 28 Vict. o. 114, 

See p. 377, ante. 
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possession or receipt of the rents and profits (except lessees at a rack- 
rent or for short terms of years) without regard to the real amount 
of interest of such person (u) ; so that it 1s not necessary for those 
purposes to inquire into his title to the land, and, provided he is 
the ‘‘landowner,” as so defined, the rentcharge is valid, notwith- 
standing that his title is defective or that he has no title (v). 

It will be observed that, as the “landowner” for the time being 
is bound to keep down the rentcharge, the result is that if the 
person who originated the terminable charge continues to be the 
“landowner” during the whole period of its existence, he will, 
although he be a limited owner, bear the whole cost of an improve- 
ment effected under enactments of this first class. 


673. Under enactments of the second class, namely, those con- 


tained in the Settled Land Acts, 1882—1890 (2), which are designed A 


to confer powers on limited owners with respect to settled lands (2), 
the cost of the improvements is raised out of capital moneys arising 
under the Settled Land Acts (w) and there is no charge on the 
lands nor any liability to repayment or replacement of the moneys 
expended. ‘The limited owner, therefore, bears only so much of the 
cost as is represented by loss of the income which would have 
arisen from the capital money expended in the improvement. 

The Settled Land Acts (w) also greatly extended the list of 
authorised improvements, which had previously been of a purely 
agricultural character, and probably it is to their provisions that the 
majority of landowners have recourse at the present day in carry- 
ing out improvements; but very large amounts are still borrowed 
through improvement companies or advanced by landowners on the 


(u) Sce Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 6. 8, and 
pp. 293, 294, post, and see Public Money Drainage Act, 1816 (9 & 10 Vict. 
c. 101), 8. 49, and pp. 303, 304, poat. 

(v) ‘The landowner must, however, be a persvn capable of contracting for the 
execution of improvements on the land; thus a charge on the lands of a limited 
company, whose borrowings for the purposo of the improvements wero in 
excess of the powers conferred on them by Act of Parliament, was invalid 
(Wenlock (Baroness) v. Itiver Dee Co. (1888), 38 Ch. 1). 534, C. A.). 

(w) The Settled Land Acta, 1882 (45 & 46 Vict. c. 38); 1884 (47 & 48 Vict. 
c. ee 1847 (50 & 51 Vict. c. 30); 1889 (22 & 53 Vict. c, 36); 1890 (53 & 64 
Vict. c. 69), referred to throughout this title as ‘‘the Settled Land Acts.” For 
the explanation of ‘‘second class,” see p. 277, ante. 

(r) For the purposes of the present title aay money arising under the Settled 
Land Acts may bo defined as either money liable to be invested in land which is 
to be settled or money arising from the sale of settled land or of somo permanent 
element thereof or of chattels settled to devolve with land. For the various 
modes in which capital money may arise, see title SETTLEMENTS. When lands 
are settled by different instruments on the same trusts, capital money arising 
under one deed may be applied in the improvement of lands settled by another 
(Re Mundy’s Settled Estates, FA 891] 1 Ch. 399,C.A.; He Byng’s Settled Matates, [1892] 
2 Ch. 219; Me Stam/ford’s (Lord) Settled Estates (1890), 43 Ch. D. 84; compare 
Donaliison vy. Donaldeon (1876), 3 Ch. D. 743; Re Clitheroe’s Settled Hetates 
(1869), 20 L. T. 6). So, too, capital money arising from the sale of settled land 
in Ireland is applicable for the improvement of English property settled by the 
same settlement oe Eyre Coote, Coote vy. Cadogan (1899), 81 L. T. 538), and 
money liable to be laid out in the purchase of settled land in England is 
available for improvements on land in Scotland comprised in the same settle 
ment (Le Gurney’s Marriage Settlement, Sullivan v. Gurney, [1907] 2 Ch. 496). 
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security of terrainable charges (y), the principal heads of improve- 
ments being drainage, farm buildings and labourers’ cottages, 
mansion houses, roads, and water supply. 


Part I|—lImprovements Authorised. 


Secr. 1.—Under the Improvement of Land Act, 1864, and Amending 
A cis. 


674. Improvements which may be carried out under the 
Improvement of Land Act, 1864 (z), were originally confined to 
improvements of an agricultural nature therein specified and proved 
to the satisfaction of the Board of Agriculture and Fisheries to add 
to the permanent value of the lands to be charged to an extent 
equal to the expense thereof (a). This list has been extended by 
subsequent Acts to-— 

(i1.) The making of works for the supply of sewage to lands for 
agricultural purposes ()) ; 

(ii.) ‘The erection of a mansion house and such other usual and 
necessary buildings, out-houses, and offices as are commonly appur- 


y) Soo p. 278, anfe. 

z) 27 & 28 Vict. c. 114. 

a) Ibid., 8. 9. Theso improvements were: The drainage of land and the 
straitening (sic), widening, deepening, or otherwise improving the drains, 
atronms and wator-courses of any land; the irrigation and warping of land; 
the embanking and weiring of land from the sea or tidal waters, or from 
lakes, rivors or streams in a permanent manner; the inclosing of lands and 
the straitening (sic) of fences and redivision of fields; tho reclamation of 
lnnd, including all operations necessary thereto; the making of permanent 
farm roads and permanent tramways and railways and navigable canals for 
all purposes connected with the improvement of the estate; the clearing of 
land; the erection of labourers’ cottages, farmhouses, and other buildings 
required for farm purposos, and the improvement of and addition to labourers’ 
cottages, farmhouses, and other buildings for farm purposes already erected, so 
aa such improvement or additions be of a permanent nature; planting for 
shelter; the construction or erection of any enginc-houses, water-wheels, saw 
and other mills, kilns, shafts, wells, ponds, tanks, reservoirs, dams, leads, pipes, 
conduits, water-courses, bridges, weirs, sluices, flood-gates or hatches, which 
will increase the value of any land for agricultural purposes ; the construction 
or improvement of jetties or landing places on the sea coast, or on the banks 
of navigable rivers or lakes, for the transport of cattle, sheep and other agri- 
cultural stock and produce, and of lime, manure and other articles, and things 
for agricultural purposes; provided that the Commissioners (now the Board of 
Agriculture and Fisheries) (see note (9), p. 281, post) shall be satisfied that such 
works will add to the permanent value of the lands to be charged to an extent 
equal to the expense thereof; and the execution of all such works as in the 
judgment of the Commissioners (now the Board of Agriculture and Fisheries) 
may be necessary for carrying into effect any matter hereinbefore mentioned, or 
for deriving the full benefit thereof. All the improvements above specified 
appear to be covered by the list of improvements (see p. 283, post) authorised by 
the Settled Land Acts (for a list of these Acts, see note (w), p. 279, ante), and the 
Settled and Act, 1882 (45 & 46 Vict. c. 38), 5. 30, extends the enumeration of 
improvements in the Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 
a. 9, 80 as to a age all improvements authorised by the Settled Land Acts. 

0) Public Health Act, 1875 (88 & 39 Vict. o. + ss. $1, 343, which repealed 
and re-enacted the Sewage U: Act, 1865 (28 & 29 Vict. o. 75); and see 
title Sewzrs anp Drains. 





Pant IT.—IJMPROVEMENTS AUTHORISED. 


tenant thereto and held and enjoyed therewith; the completion of any 
mansion house and such appurtenances; the improvement of and 
addition to any mansion house and such appurtenances already 
erected; and the improvement of and addition to any house which is 
capable of being converted into a mansion house suitable to the 
estate (c). The sum to be charged on any estate under settlement 
must not exceed two years’ rental after deducting public charges and 
interest on debts, and other incumbrances and annuities affecting or 
which may affect the inheritance after the death of the limited 
owner, or, if other estates settled to the same uses are also subject 
to any of the said charges, incumbrances and annuities, a pro- 
portionate part thereof (d). The charge, which does not take 
priority of any incumbrance affecting the land charged at tho time 
when the charge is created (c), may be upon the whole of the 
landowner’s ‘‘ estate,” that is, not only on the particular land upon 
which the improvement is executed, but also on any other lands, in 
the same neighbourhood, settled to the same uses(f). 'lheimprove- 
ment, if suitable, may be allowed by the Board of Agriculture and 
Fisheries (g), even though no increase of the permanent value of 
the lands in excess of the yearly charge is thereby effected (hk). In 
calculating the incrense of permanent value resulting from the 
outlay, the effect on the value of the estate of any expenditure by 
the landowner on the improvement in addition to the sum to be 
charged is to be takon into consideration (1). 

(ii1.) The construction of reservoirs or other works of a permanent 
nature (k) for the supply of water to persons residing or engayed in 


(c) Limited Owners Residences Act (1870) Amendment Act, 1871 (34 & 35 
Vict. c. 84), 8. 3, which (see tbid., 5. 2) repeuled the Limited Owners Residences 
Act, 1870 (33 & 34 Vict. c. 56), ss. 3, 6. Tho provisions ns to fire insurance 
contained in the Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), apply 
to buildings erected under these Acts (Limited Owners Lesilences Act, 1870 
(33 & 34 Vict. c. 5), 8. 8). 

d) Limited Owners Residences Act, 1870 (33 & 34 Vict. c. 56), 8. 4. 

e) Ibid., 8.9; Provident Clerks’ Mutual Life Assurance Assoviation vy. Law Life 
Assurance Society, [1897] W. N. 73, in which case mortyages create! by 
trustees of a term of 2,000 years wero held to have priority over a chargo 
created under the Limited Owners Residences Act, 1870 (33 & 34 Vict. ¢. 6). 

(7) See the definition of “estate” in the Limited Owners Residences Act 
(1870) Amendment Act, 1871 (34 & Jd Vict. c. 84), 5. 3. This definition 
appears to huve been overlooked in Re Dunn's Settled Estate, [1877] W. N. 39. 
For form of particulars to be furnished to the Board of Agnculture and 
yar for a churge under this Act, see Encyclopsedia of Forms aud Precedents, 

ol. . p. 32. 

g) The powers under the Public Money Drainage Acts and the Improvement 
of Land Act, 1861 (27 & 28 Vict. c. 114), now vested in the Buard of Agricul- 
ture and I"isherics, were originally vested in the Inclosure Commussioners for 
England and Wales. For the successive stages by which the powers of these 
Commissioners devolved upon the Board of i griculture and Fisheries, seo title 
Commons, Vol. IV., p. 535. The Board of Agriculture and Fisheries, having 
succeeded to all the powers and duties of these Commissioners in rospect of 
improvements under the Acts dealt with in this title, is alune referred tu in the 


xt. 

(1) Limited Owners Residences Act, 1870 (33 & 34 Vict. c. 5b), 8. 7. 

(i) Idid., 8. 5. 

(k) These works include wella, pumps, reservoirs, cisterus, ponds, tanks, 
aqueducts, cuts, sluices, mains, pipes, culverts, machinery, and things for 
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labour on the lands on which the works are situate, or on any other 
lands settled to the same uses, or for the more convenient or 
profitable user of such lands, or for the supply of water to any 
sanitary or other local authority or water company, or to any 
manufacturer or other person. Except where the improvement 
will effect a supply of water for the use of persons residing or 
engaged in labour on the estate, it must be shown that the works 
will for any purpose (I) effect a permanent yearly increase in the 
value of the lands, or will be permanently productive of a yearly 
revenue to the owner of such lands exceeding the yearly amount 
proposed to be charged (m). Any agreement for the supply of 
water to a local authority, or to @ manufacturer or other person, 
must be approved by the Board of Agriculture and Fisheries, 
and no premium may be reserved thereby by the land-owner (n). 


675. Contributions made by a landowner towards the expenses 
incurred by @ district council for the purpose of supplying water to 
any of his lands may (0), with the sanction of the Board of Agriculture 
and Fisheries, be charged on the land in the same manner and with 
the like effect as in the case of a charge under the Imprcvement of 
Land Act, 1864 (p). Where the contribution is by agreement to be 
payable by half-yearly instalments the charge may be made in 
favour of the district council, to secure the payment to them of 
the contribution (7). The charge must not be made for any term 
exceeding twenty-five years (r); but, if the supply be beneficial to 
residents or labourers on the estate, the charge may be sanctioned 
even though it be not shown that the supply will effect an increase 
in the value of the land (s). The requirements of the Improvement 
of Land Act, 1864 (p), with respect to matters and proceedings 

revious to the execution of a charge(t), may be dispensed with 
in cases where the annual amount payable under the proposed 


supplying or used in supplying water (Limited Owners Reservoirs and Water 
Supply Further Facilities Act, 1877 (40 & 41 Vict. c.31),s. 10). The execution 
of such works is an improvement within the Act or articles of assuciation of 
any improvement company (tltd., 8.7). As to subscriptions for construction 
of waterworks by a water company, see p. 300, post. As to water supply 
BN NG Bee ria WatTeER SuPPcy. 
ot merely for agricultural purposes, as in the Improvement of Land A 

tea) Limieed Ons c. lie 9 (10) ; Me noe (a), p. 280, ante. ee 

m) Limi wners rvoirs an ater Supply Further Faciliti 
ae & 41 Vict, ° 31), 8. 5. sis aac 

n) Jlid,, 8. 6. e Act safeguards water rights (ibid., 8. 9), as to whi 
tithes EASEMENTS AND PROFITS A PRennae Vol XL oa aio et sea S573 
WaTERs AXD WATERCOURSES ; and algo (Limited Owners Reservoirs and Water 
Bupply Further Facilities Act, 1877 (40 & 41 Vict. c. 31), 8. 4) incorporates the 
provisions of the Waterworks Clauses Act, 1863 (26 & 27 Vict. c. 93), with 

t to the security of reservoirs, as to which see title WaTer Suppry. 

As to the procedure, see p. 294, post. 

(°) ais Councils (Water Supply Facilities) Act, 1897 (60 & 61 Vict 
G. » & i. 

(p) 27 & 28 Vict. o. 114. 

(g) Zbid., 8. 2. 

(v) I bid., 8. 3. 

(se) Jdid,, 8. 4. 

(t) See pp. 294, 297, post. 
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charge does not exceed the rate or rent payable for water supply 
at the date of its execution (1). 


676. All improvements on which capital money arising under 
the Settled Land Acts(w) may be expended(r) may now be 
treated as improvements authorised by the luprovement of Land 
Act, 1864 (y), and their cost may be secured by way of termin- 


able charges in accordance with the prescribed procedure (a). P 


Except by the adoption of this procedure, there is no jurisdiction to 
charge the inheritance of settled land with the cost of improvewents 
authorised by the Settled Land Acts (b). 


Secor. 2.—Under the Acts of Private Improvement Companies, 


677. Each of the improvement companies already referred to (c) 
was originally restricted in its operations, whether as to execution 
of improvements or the advance of money for their execution, 
to the particular improvements specified in its Acts. But now 
by statute (d), these companies are authorised, by resolution 
passed by three-fourths of the shareholders present at an extra- 
ordinary meeling specially summoned for the purpose, to adopt, as 
improvements authorised by their own Acts, all or any of the 
improvements which are authorised by the Improvement of Land 
Act, 1864 (y), or by the enactments amending and extending the 
scope of that statute (e). The principal improvements specified in 
these private Acts are agricultural drainage, irrigation, ombanking, 
inclosing, and reclaiming, the making of farm roads, farm buildings 
and mills and waterworks for farm purposes, and planting. 


Brct. 8.—Under the Settled Land Acts, 1882—-1890. 
Sun-Secr. 1.—Nature of Improvements. 


678. The Settled Land Acts () contain lists of the improve- 
ments authorised by them (f), and form a complete code within 
which every improvement, however beneficial, must fall, if it 18 to 


(u) District Councils (Water Supply Facilities) Act, 1897 (GO & 61 Vict. 
c 44), 8. 5. 

See note (tv), p. 279, ante. 

x) As to these improvements, see note (/), infra. 

(y) 27 & 28 Vict. c, 114. 

a) Settled Land Act, 1882 (45 & 46 Vict. c. 35), 8. 30; see pp. 294, 297, post. 

i Standing v. Gray, [1903] 1 1. RB. 49; and see note (i), p. 279, ante, 

(-) See note (r), p. 278, ante. . 

(d) Improvement of Land Act, 1899 (62 & 63 Vict. c. 46), s. 9 (1). 

e) Iiid., 8. 1(3). These Acts are specified on pp. 280 et seq., ante. 

J) The Settled Land Act, 1882 (46 & 46 Vict. c. 38), 8. 25 (1.) —(xx.), specifies 
the following improvements :— is ; 

(i.) Drainage, including the straightening, widening, or deepening of drains, 
streams, and watercourses : 

ii.) Irrigation ; warping: ee 

iii.) Drains, pipes, and machinery for supply and distribution of sewago as 
manure ; 
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be paid for out of capital money under their provisions (g), and 
they act asa guide to the courts in the exercise of their general 
jurisdiction to sanction expenditure out of capital on repairs, which 
jurisdiction, if exercised at all where the. Settled Land Acts(h) do 
not apply, will be confined strictly to cases of salvage (t). 


679. The Settled Land Act, 1882 (j), includes, with considerable 
additions, all the agricultural improvements enumerated in the 





(iv.) Embanking or weiring from a river or lake, or from the sea, or a tidal 
water (see Re Bethichem and Bridewell Hospttals (1885), 30 Ch. D. 641): 

v.) Groynes; sea walls; defences against water : 

vi.) Inclosing; straightening of fencos; re-division of fields: 

vii.) Reclamation; dry warping : os 

viii.) Farm roads; private roads; roads or streets in villages or towns: 

ix.) Clearing; trenching; planting: : 

(x.) Cottages for labourers, farm-servants, and artisans, employed on the 
eettled land or not: ; Be 

(xi.) Farmhouses, offices, and out-buildings, and other buildings for farm 

Urpores : 
. (xii.) Saw mills, seutch mills, and other mills, water-wheels, engine-houses, 
and kilns, which will increase the value of the settled land for agricultural 
purposes or as woodland or otherwise : 

(xiil.) Reservoirs, tanks, conduits, watercourses, pipes, wells, ponds, shafts, 
dams, weirs, sluices, and other works and machinery for supply and distribu- 
tion of water for agricultural, manufacturing, or other purposes, or for 
domestic or other consumption ; 

xiv.) Tramways; railways; canals; docks: 

Xv.) Jetties, picrs, and landing places on rivers, lakes, the sea, or tidal 
wators, for facilitating transport of persons and of agricultural stock und pro- 
duco, and of manure and other things required for agricultural purposes, and of 
minerals, and of things required for mining purposes : 

pa Markcts and market places: 

xvii.) Streets, roads, paths, squares, pardons or other open spaces for the 
nee, gratuitously or on payment, of the public or of individuals, or for dedica- 
tion to the public, the same being necessary or proper in connection with the 
conversion of land into building land : 

(xviii.) Sewers, drains, watercourses, pipe-making, fencing, paving, brick- 
making, tile-making, and other works necessary or proper in connection with 
any of tho objects aforernid : 

dxix.) Trial pits for mines and other preliminary works necessary or proper 
in connection with development of mines: 

(xx.) Reconstruction, enlargement, or improvement of any of those works. 

a py the Settled Land Act, 1890 (53 & 54 Vict. o. 69), s. 18, added :— 

i.) Bridges : 

A Making any additions to or alterations in buildings reasonably necessary 
or proper to enable the same to be let: 

Gi) Erection of buildings in substitution for buildings within an urban 
eanitary district taken by a local or other public authority, or for buildings 
takon under compulsory powers, but eo that no more money be expended than 
the amount rocoived for the buildings taken and tho site thereof: 

fir) The rebuilding of the principal mansion house on the settled land ; pro- 
vided that the sum to be apphed under this sub-section shall not exceed one-half 
of the annual rental of the settled land. As to the procedure for obtaining 
approval to expenditure under these Acta, see fr. 289 et sey., post. 

gy) Re Walla, Wellis v. Wallis, [1902] 1 Ch. 15, C. A., per Romer, L.J., 
at p. 23; Jie Blagrave’s Settled Estates, [1903] 1 Ch. 560, C. A., CozEns- 
Hanpy, L.J., at p. 664; Re Gerard's (Lord) Settled Estate, [1893] 3 Ch. 252, OC. A. 

h) See note (w), p. 279, ante. 

1) Re De Teissier's Settled Estates, Re De Teisster's Trusts, De Teissier y. 
De Teissier, (1893] 1 Ch. 158; Re Willis, Willis v. IWelits, supra. For the 
jurisdiction of the court in cases of salvage, seo p. 277, ante. 

(f) 45 & 46 Vict. «. 38. 
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Improvement of Land Act, 1864 (x); and the fact that an improve- 
ment has been sanctioned under the latter Act, as coming within 
a provision substantially identical with a provision of the Settled 
Land Act, 1882 (7), is good evidence that it is an improvement 
within the Settled Land Act, 1882(m). The list has been inter- 
preted by the courts with some liberality (x); but, except where it 
has been expressly extended by the Settled Land Acts (0) to other 
objects (p), it will be confined to works incidental to the use of the 
land itself as agricultural land (q). 


680. The expenses of making streets, roads, or other open 
spaces, whether for the use of the public or individuals, or for 
dedication to the public in connection with the conversion of land 
into building land, may be paid out of capital money under the 
Settled Land Act, 1882 (7), or they may be raised by mortgago or 
charge on land, or out of moneys liable to be laid out in the pur- 
chase of land or the income of such moneys, or out of accumula- 
tions ‘ income under the provisions of the Settled Mstates Act, 
1877 (3). 


(%) 27 & 28 Vict.c. 114. See Re Newton's Settled HMetates, [1890] W.N. 24, 
C. A. For the improvements specified in the Improvement of Land Act, 1864 
(27 & 28 Vict. c. 114), 5. 9, see note (a), p. 280, ante. Bridges, which were an 
improvement under the last-mentioned Act, are now authorised by the Settled 
Land Act, 1890 (53 & 54 Vict. c. 69), 8. 13 (i.); see note (7), pp. 283, 284, ante, 

(7) 45 & 46 Vict. c. 38. 

(m) Re Verney’s Settled Estates, [1898] 1 Ch. 508. 

(n) Thus, the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 25 el includes 
new fences partly in place of old fences and partly tu divide a park for grazing 
purposes (fe Verney’s Settled Estates, supra), and also the re-building of a garden 
wall so as to inclose more ground (Re Dunraven’s (Karl) Settled KMetates, [1907] 
2 Ch. 417). So, too, new farm buildings (/’e Lishurne’s (karl) Settled lstates, 
{1901] W. N. 91), and re-roofing farm buildings with galvanised iron instead 
of thatch (Ie Verney’s Settled Lstates, supra), have been allowed under tho Settled 
Land Act, 1882 (45 & 46 Vict. c. 38), s. 26 (x1.); but neither sub-section 
authorises expenditure on the reconstruction of unmortared stono walls that 
divide fields (Jte Marlborough’s (Duke) Settlement (1892), 8 T. L. R. 201). Jor 
what has been included in the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
8. 25 (i.), under drainage and in bid. (xiii.), under supply of water for domestic 
purposes, see note (7), p. 287, post. 

0) See note (ww), p. 279, ante. = ; 
p) See the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 25 (xiii.), (xiv.), 
(xv.); note (7), pp. 283, 284, ante; and seo note (1), p. 287, post. 

(9) Re Harrington's (Earl) Settled Estates (1906), 75 L. J. (cn.) 460, C. A. For 
example, an engine-house to supply electric light (Ite Leronfield's (Jord) Seitled 
states, [1907] 2 Ch. 340), or mills for commercial purposes (/te Harrington's 
(Earl) Settled Estates, supra), are not improvements within the Acts. Tho 
costs of an engine-house and accumulating room were allowed in /e Hlagrave's 
Setiled Estates (1902), 87 L. T. 62; but having regard to tho observations of the 
Court of Appeal in the same case (Jte Blagrave’s Settled Katates, [1903] 1 Ch. 560, 
664, O. A.), and the other later decisions, the decision in the court below cannot 
now be regarded as an authority. 

(r) 45 & 46 Vict. c. 38, s. 25 (xvii.), (xviii.) ; see note (/), pp. 283, 284, ante. 
A cricket ground is an improvement within the Settled Land Act, 1882 (445 & 46 
Vict. c. 38), 8. 25 (xvii.); but a pavilion is not a work in connection with it 
within tbid., 8. 25 ae) (Re Orwell Park Estate (1904), 48 Sol. Jo. 193); com- 
pare Ite De La Warr's (Earl) Settled Estates (1911), 27 T. L. R. 534 (where an 
expenditure of capital moneys upon the construction of a golf couree and club- 
house in connection with the course was allowed). : 

(e) 40 & 41 Vict. o. 18, «. 21. For the p ure under that Act, see title 
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681. Preliminary works in connection with the development of 
mines nre improvements within the Settled Land Acts (8), as are 
their reconstruction, enlargement, and improvement at a liter 
date, when they are no longer required for preliminary workings, 
but have become permanent (¢). 


682. Cottages for labourers, farm servants, and artivans were 
among the original improvements authorised by the Settled Land 
Act, 1882 (1); and by subsequent Acts (1) the list has been extended 
to inclnde the provision of dwellings immediately (b) available for 
the working classes (which expression includes all classes of persons 
who earn their livelihood by wages or salaries (c)), either by building 
new buildings or by means of the reconstruction, enlargement, or 
improvement of existing buildings, provided that such provision (d) 
is not in the opinion of the court injurions to the estate, or is 
agreed to by the tenant for life and the trustees of the settlement. 


683. If it is intended not to occupy but to let buildings on 
settled Jand (e), such structural (f/) additions or alterations of a 


SETTLEMENTS. As to the dedication of land for open spaces, either under the 
Settled Estates Act, 1877 (40 & 41 Vict. o. 18), or under the Settled and Act, 
1882 (45 & 46 Vict. c. 38), 8. 16, see title OPEN Spaces AND RECREATION GROUNDS. 
“4 See note ( {): TT 283, 284, ante; see also note (1), p. 279, ante. 

(t) See the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 25 (xix.), (xx.), and 
note (/), pp. 283, 284, ante; Re Mundy’s Settled Ketates, {1891] 1 Cz. 399, C. AL 
As to mines generally, see title Mines, MINERALS, AND QUARRIES, 

(u) 45 & 46 Vict. c. 38, 8. 25 (x.); see note(/), pp. 283, 284, ante. Gardeners 
iy Sa within this provision (Re Lisburne’s (Hart) Settled Estates, (1901) 

~N. 91). 

(«) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44),s8. 7 (1), replacing 
the Housing of the Working Classes Act, 1890 (53 & 54 Vict. o. 70), 8. 74(1)(b); 
see title Puntic Heartn and LocaL ADMINISTRATION. 

(6) Dwellings, otherwise suitable, but which are in fact occupied by persons 
who are not members of the working classes, were held not to be within the 
Housing of the Working Classes Act, 1890 (53 & 54 Vict. c. 70) (Re Calverley’s 
Settled Natates, [1904] 1 Ch. 150). 

(c) Settled Land Act, 1890 (53 & 54 Vict. o. 69), 8s. 18. An estate agent 
is not a member of the working classes within this definition (Re (lerard's (Lord) 
Settled Estate, [1893] 3 Ch. 252, C. A., disapproving Re Houghton Eotate (1885), 
30 Ch. D. 102, on this point; Re Overstone's (Lord) Settled Estates (1907), 123 
L. T. Jo. 322). 

d) It was held under the Housing of the Working Classes Act, 1890 (53 & 54 
Vict. c. 70), s. 74 (1) (b), that the proviso in that Act that buildings should not 
be injurious to the estate only appfiod to new buildings and not to additions 
and improvements to existing buildings ee Calverley’s Settled Estates, supra); 
but this decision does not seem to apply to the different language of the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 8 7. The rovision 
by a tenant for life of dwellings for the working classes on settled land, at 
his own expense, with the previous approval in writing of the trustees, is not 
(ibid. tyr; an injury to any interest in reversion or remainder iw that land 

«1 8 

(e) Re De Teissier’s Settle! Estates, Re De Teissier’s Trusts, De Teissser v. De 
Tetsster, [1893] 1 Ch 153, approved in Re Gerard's (Lord) Settle! Estate, aupra ; 
Stanford v. Roberts, (1901) 1 Ch. 440. Alterations in property already let are 
authorised if the tenant gives notice that he will quit unless they are made 
(yy Be : Settled Eutchen, (1908) 1 Oh, 560, 0. A., approving 

e 560, a ing Be Clarke's 
Settlement, [1902] 2 Oh. $27. 


ParT I].—IMPROVEMENTS AUTHORISED, 


permanent nature (g) to or in existing (h) buildings as a reasonable 
and prudent owner of property, if he were absolutely entitled, 
would make for the purpose of enabling him to let the property (:), 
are improvements (j) within the Settled Land Acts (k). 


684. The expense of rebuilding (i) the principal mansion 
house (m) on settled Jand in a style and on a site more or less 


corresponding with the original (x) may be paid for out of capital , 


money (0) to the extent of one-half of the total annual rental of 
the whole settled estate (=). 


(g) Re Tucker's Se'tled Estates, [1895] 2 Ch. 468, C. A. Whether the character 
of the additions and alterations 1s such as to bring the case within the Settled 
Land Acts is a question of fuct for the court to decide. The court lias refused to 
allow the payment out of capital moneys of repairs incidental to the ordinury use 
and occupution of the property, such as alterations in drainage (le /'ucker's settled 
Estates, supra), or of fixtures uttuched to a building which merely ndd to its 
amenities, such as electric plant (/e Blayrave’s Settled Hstates, [1903] 1 Ch. 560, 
C. A., approving /’e Clarke's Settlement, [1902] 2 Ch. 327, and ovorruling Re Freake’e 
Settlement, Kinnaird vy. Freake,[ 1902] 1 Ch. 97), ora heating appuratus (lie Gashell’s 
Settled Lestates, [1894] 1 Ch. 485), or of an alteration in the shufting of a mill (te 
Harrington's (Earl) Settled Estates (1906), 75 L. J. (cit.) 460, C. A.). On the othor 
hand, structural drainage works Me Thomas, Weatherall vy. Thomas, [1900] 1 Ch. 
319; Me Leconfield’s (Lord) Settled Estates, [1907] 2 Ch. 340; compare Standing v. 
Gray, (1903) 1 I. Rt. 49), the replacing of a roof or a change in the main entrance 
of a house (/e Gashell’s Settled Hstates, supra), the eroction of a wash-house and 
privy (Ite Calverley'’s Settled Katates, [1904] 1 Ch. 150), the substitution of solid 

vors of concrete for ordinary floor boards in order to keep out dry rot (Stanford v. 
Roberts, supra), huve becn held to be improvements within the Settled Land Acts. 

(kA) The erection of new buildings in the place of old is not an addition or 
alteration (die Leresun-Cower’s Seitled Estate, [1905] 2 Ch. 95). 

(¢) Stanford v. Roberts, supra. 

(j) Settled Lund Act, 1890 (653 & 54 Vict. c. 69), 8. 13 (ii.); seo note (/), 
pp. 283, 284, ante. 

k) See note \1), p. 279, ante. 

tn Repuirs and alterations, however extensive, do not amount to a rebuilding 

Re De Teissier's Settled Kxtates, Re De Teissier’s Trusts, De Tetisster vy. De Teissier, 
Hse) 1 Ch, 153; Re De T'abley (Lord), Leighton y. Leighton, [1896] W. N. 162; 
Ke Wright's Settled [states (1900), 83 L. T. 159) It is, however, a question of 
fact in oach cuse as to what amounts to a rebuilding (Me Waller's Settled Estate, 
pee 1 Ch. 189; Re Kensington Settled Hatates (1905), 21 T. L. KR. 351; Jie 

Dunham Massey Settled Estates (1906), 22'T. L. R. 595; He Leyh's Seltled Hetate, 
i! 902] 2 Ch, 274). Theimprovement of the architectural amenities of a mansion 

ouse does not como within the provision (/te Gerard’s (Lord) Seltled Katate, 
{1893] 3 Ch. 252, C. A.). The complete reconstruction of the druinuge system 
of a mansion house, as distinguished from improvements in the existing system 

(te Gerard's (Lord) Setiled Fatate, suyra, disapproving Jie Houghton Hstate (1885), 
20 Ch. D. 102), has been allowed under the Settled Lund Act, 1882 (45 & 46 
Vict. c. 38), 8. 25 (1.) (He Dunraven's cece) Settled Estates, [1907] 2 Ch. 417). 
The Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8, 25 (xiii.), has n held to 
authorise a new water supply (Je Kensington Settled Estates, supra), or » very 
large addition to an existing water supply (/te Houghton Eatate, supra; Iie 
Bulwer Lytton’s Will, Knebworth Settled Ketates (1888), 38 Ch. D. 20, C. A), 
including a supply of water for the extinguishment of fire with complete equip- 
ment, such as hydrants and hose (2e Dunraven's (Earl) Settled Ketates, supra). 

(m) This means the actual house and outbuildings connected with it, not merel 
physically, but by occupation, enjoyment, and propinquity (/’e Gerard's (Lord), 
Settled Estate, supra, at p. 261). It does not include a laundry 250 yar 
distant (Re Dunraven’s (Earl) Settled Estates, supra). 

(n) Re Walker's Settled Estate, supra; Re Kensington Settled Estates, supra. 

v) Settled Land Act, 1890 (53 & 54 Vict. c. 69), 5. 13 (iv.). : 

) Re Gerard's (Lor) Settled Estate, supra. The annual rental includes the 
income of invested capital moneys (fe De Teissier's Settled Estates, Re De 
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If buildings are taken by a local or public authority or under 
compulsory powers, the amount received for the buildings taken 
and the site thercof may be expended in the erection of buildings in 
substitution (q). 


685. The reconstruction, enlargement, or improvement of any 
work that is an improvement within the Settled Land Acts (r), how- 
ever and whencver mude (s), is an improvement within the Acts (t). 


686. Capital money arising under the Settled Land Acts (r) may 
be applied in payment of any money expended by a landlord 
under or in pursuance of the Agricultural Holdings Act, 1908 (x), 
or any enactment thereby repealed, or under custom or agreement 
or otherwise (a), in or about the execution of certain specified 
improvements (b); or in discharge of any charge created on a 
holding under the Agricultural Holdings Act, 1908 (u), or any 
enactment thereby repealed (c). 





Teissier'’s Trusts, De Yeissier v. De Teisaier, [1893] 1 Ch. 153); and of farms 
usually lot but actually unoccupied at tho moment (fe Walker's Settled Estate, 
[1894] 1 Ch. 189), without allowance for the cost of repairs (die Hensington 
Settled Matates (1905), 21 'P. TL. R. 3515, but it does not include any allowance as 
a rental yalue of u mansion and park in the occupution of the tenant for life or 
of a furm held and farmed by him (Je JValker’s Settled Estate, supra, at p. 193). 

(y) Settled Land Act, 1890 (63 & 54 Vict. c. 69), 8. 15 (iil.); see note (7), 
pp. 288, 284, ale. 

r) Seo note (ir), p. 279, ante. 

8) Ke Dunraven’s (farl) Set'led Hotates, [1907] 2 Ch. 417; compare Le 
ft Ce aa [1891] 1 Ch. 399, C. A.; de Calverley’s Settled J:states, 

1904] 1 Ch. 150. 

(¢) Settled Land Act, 1882 (15 & 46 Vict. c. 3%), 8. 25 (xx.); see note (f), 
pp. 283, 25-4, ante. 

(x) 8 dw. 7, c. 28, 8. 20, which is re-enactment of the Agricultural 
Holdings (ingland) Act, 1883 (46 & 47 Vict. c. 61), 8. 29, as amended by the 
Agricultural Holdings Act, 1900 (63 & 64 Vict. c. 50), the two latter Acts being 
repealed by the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), which is a 
consolidating Act. As to the Agricultural Ioldings (England) Act, 1883 (46 & 47 
Vict. c. G1), 8. 20, eee title AGRICULTURE, Vol. I., p. 267. 

(a) The words “ under custom or agreement or otherwise” did not occur in 
tho Agricultural Holdings (England) Act, 1883 (46 & 47 Vict. c. 61), which 
was confined to moneys expended in pursuance of that Act, but were inserted 
by tho Agricultural Holdings Act, 1900 (63 & 64 Vict. c. 50), 8, 3 (3). Silos, 
which are an improvement within the Agricultural Holdings Acts, erected 
by a tenant for life on land in his own occupation, were held not to be an 
improvement within the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 25 
(He Broudwater Metate (1885), 54 L. J. (cu.) 1104, C. A.). The Agricultural 
Holdings (ugland) Act, 1883 (46 & 47 Vict. c. 61), was not cited to the court on 
thut vecasion, and it is difficult to see how it could have applied, but it might 
possibly be held that the wider words of the later Agricultural Holdings 
Acts, 1900 (63 & 64 Vict. c. 50), and 1908 {8 Edw. 7, c. 28), make improvements 
under mes Acts improvements under the Settled Land Acts (see note (ww), 

. 279, ante). 

J (>) The improvements are — in the Agricultural Holdings Act, 1908 
(8 Edw. 7, c. 28), Sched. I., Parts I. and IL, which sre identical with the 
Agnecultural Holdings Act, 1900 (63 & 64 Vict. c. 50), Sched. I, Parts I. and 

., a8 to which see title AGRICCLTURE, Vol. J., pp. 260, 261, notes (c), (/). 

(c) Agricultural Holdings Act, 1908 (8 Edw. 7, 0, 28), &. 20 (2). As to 
the power of the lundlord on paying compensation to obtain a charge, 
eee the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), as. 15—19, which 
replace the Agricultural Holdings (England) Act, 1883 (46 & 47 Vict. c. 
61), ss. 29, JO, $1, 32, as amended by the Agricultural Holdings Act, 1900 (63 
€ 64 Vict. o. 50), s. 3, and see title AGRICULTURE, Vul. L., p. 266. 


Part Il.—IJMPROVEMENTS AUTHORISED. 


Scva-Secr. 2.—Execution of Improvements. 


687. A tenant for life may himself execute any authorised 
improvement, and enter into any contract relating to the execution 
thereof, with power to vary or rescind the same(d). He may also 
concur with any other person interested in executing, or contribut- 
ing to the costs of, an authorised improvement (e). 


Part Ill—Procedure under the Settled 
Land Acts, 1882—1890. 


Secr. 1—Submission and Approval of Scheme. 


688. A tenant for life(/), who 1s desirous of applying capital 
money in payment for an authorised improvement, may submit a 
scheme for its execution, which must show the proposed 
expenditure (9). 

Jf the capital money is in the hands of the trustecs of the 
settlement, the scheme must be submitted for approval to the 
trustees, who are bound to satisfy themselves that the improvement 
proposed is an improvement authorised by the Settled Land Acts (i) 
and is for the benefit of land comprised in the settlement, and that 
the scheme for the execution of the improvement is a proper one 
for carrying out that improvement. They should also be sutisfied 
that, in preparing and submitting the scheme for their approval, 
the tenant for life was acting under competent skilled advice in 
reference to the execution of that improvement, and that he has 
regard to the interests of all parties entitled under the settle- 
ment(i). Failure to assure themselves on these points will ex} ose 
them to hability for approving an improvident scheme (7), but they 
are not concerned with the general policy of the tenant for life as 
to the improvements that he may propose (k). If the tenant for life 


(d) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 31 (1), (v.). For the 
contractual powers of a tenant for hfe generally, see title SeTTLEMENTS. 

(e) Settled Land Act, 1882 (45 & 46 Vict. c. 38),8. 27. This haa been held to 
authorise the investment of cupital money in a water company formed to 
supply water to a building estute (He Orwell l’ark Estate, [1894] W. N. 135). 

(7) As to who is a tenant for life or a person having the powers of a tenant for 
life under the Settled Land Acts, seo title SETTLEMENTS. ‘Trusteos of the settle- 
ment in this connection are the trustees for the purposes of the Settled Land 
Acts (see note (w), p. 279, ante), for whom see title SETTLEMENTS. 

(y) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 26 (1), Unless the 
approval is expressly made conditional on the expenditure shown in tho 
scheme not being exceeded, extra expenditure necessurily incurred in carrying 
out the scheme may be paid for out of capital money (fe Bulwer Lytion's Hi tll, 
Knebworth Settled Estates (1888), 38 Ch. D. 20, C. A.); see also Ke Kgmont’s ( Karl) 
Settled Estates, [1908] W. N. 176; Settled Land Act, 1890 (53 & 54 Vict. c. 69), 
s. 15, and p. 291, post. For forms of submission of scheme by tenant for life 
to the trustees of the settlement and approval by them, see Encyclopiedia of 
Forms and Precedenta, Vol. XIIL, pp. 717, 719. ; 

h) See note (w), p. 279, ante. 

t Re Egmont's( Earl) Settled Estates, Lefroy v. Egmont Ske} [1906] 2 Ch. 151. 

(j) Re Norfolk's ( Duke) Parliamentary Estates, Norfolk (Duke) v. Herries (Lord), 
{1900} 1 Ch. 461, 468. 

.. (&) Re Eymont’s (Earl) Settled Estates, Lefroy v. Egmont (Earl), suyra. If the 
trustees are satisfied as to the particular scheme submitted to them, they noed 
not consider, for instance, the number of previous schemes or the amount of 
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is au infant, the trustees have power to prepare and approve their 
own scheme (Q). 


689. If the money is in court, or an application is made to the 
court (mz) in the event of the refusal of the trustees to approve a 
scheme(n), the scheme must be submitted for approval by the 
court, which will, of course, have to be satisfied on the same points 
as in the case of approval by the trustees (0). 

The fact that there is no capital money available for carrying 
out a scheme does not prevent the approval of a scheme either by 
the trustees or by the court (p), or the decision of the legal question 
whether the proposed works are improvements within the meaning 
of the Settled Land Acts (q). 


Secor. 2.—Payment out of Capital Money. 


690. If the capital money to be expended is in the hands of the 
trustees, then, on a certificate either of the Board of Agriculture 
and Fisheries (r), or of a competent engineer or able vractical 
surveyor, nominated by the trustees and approved by the Board or 
the court (s), of the proper execution of any work or operation com- 
prisod in an improvement shown in a duly approved scheme and of 
the umount properly payable in respect of the work done, or on 
an order of the court (¢), it may be applied by the trustees in 
payment of such amount (2). 
enpital money already, or liable to be, expended thereunder, or the general 
connection between the improvements mentioned in the scheme proposed for 
their approval and improvements contained in schemes already sanctioned (Ze 
Lymout « (Karl) Settled Estates, Lefroy v. Egmont (Earl), (1906) 2 Ch. 151). 

(l) Re Grey's Court Hstate, (1901} W. N. 60. 

Qn) “Court” means the High Court of Justice (Settled Land Act, 1882 
(45 & 46 Vict. co. 38), 8. 2 (ix.) ). 

(n) Settled Lund Act, 1882 (45 & 46 Vict. c. 38), 8. 44. All applications to 
the court should be by summons oe a. 46 (3), und Settled Land Act Rules, 
Lssz,r. 2( Stat. R.& O. Rev., Vol. XNIL., Supremo Court, England, p. 743), though 
in cases where a petition is more advantageous the costs of a petition may be 
allowed (fe Rethlehem and Bridewell Hoapitals (1885), 30 Ch. D. 541). 

(o) Settled Lund Act, 1882 (45 & 46 Viet. c. 38), 8. 26 (1), 

Cp) Re Norrolk’s (Duke) faritamentary Estates, Norfolk (Duke) v. Herries (Lord), 
(ig) 1 Ch. 461. 

(y) Ke Calrerley's Settled Estates, [1904] 1 Ch. 150, 153. For a list of the 
Settled Land Acta, see uote (u), p. 279. ante, 

r) Settled Land Act, 1882 (45 & 46 Vict. ¢. 38). 8, 26 (2) (i.). 

4 fbid., 8. 26 (2) (1i.). The cortificate doos not vouch for the propriety of the 
improvements, but is a conclusive authority and discharge to the trustees for an 
payment made by them in pursuance thereof; see tbéd., 8, 26 (2) (i). As to 
the court, see note (m), supra. For forms of application to the Board of Agncul- 
ture and Fisherios for approval, and approval of engineer or surveyor, sce 
Encyclopedia of Forms and Preeedenta, Vol. VIL, pp. 26, 27. 

_ {t) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 26 (2) (iii.). Onan applica- 
tion under this provision, the court has not merely to be satisfied of the facts that 
the scheme has been approved by the trustees and the moucy spent, but it hus a 
discretion to refuse to make the order unless satisfied as to the propriety of the 
scheme; and for this purpose the merits of the scheme as a whole will be 
coneidered just as if the money were in court and the scheme were before the 
court for approval (Re Keck’s Set:lement, (1903) 2 Ch. 22; compare Clarke v. 
Thornton (1887), 35 Ch. D. 307, 313, 314). For forms of application for certifi- 
cate and certificate of due execution of works and amount expended, see 

snoyolopedia of Forms and Precedents, Vol. VII., pp. 27 ef seg. 

(uw) Setthd Tand Act, 1882 (45 & 46 Vict. c. 38), 6. 26 (2). 





Part III.-- PROCEDURE UNDER THE SETTLED Lann Acts. 


691. If the capital money to be expended is in court, then, after 
approval of the scheme, on such evidence of the execution of the 
work as the court thinks sufficient, payment will be directed for the 
whole or part of any work or operation comprised in tho improve- 
ment (v). In no case, however, will the court make an order which 
is prospective in that it authorises payment to be made at a future 
time either for work not yet done or out of money not yet come to 
the hands of the trustees (a). 


692. The court may (b) authorise the application of capital 
money in or towards payment for an authorised improvement 
notwithstanding that no scheme was submitted before the execu- 
tion of the work(c), or even that the tenant for lifo was not 
competent to submit a scheme (i). This jurisdiction of the court 
extends to reimbursing a tenant for life for past expenditure on im- 
provements; but whenever the court is asked to exercise this powor 
after the execution of the work, the claim is closely scrutinised (e). 
Although a power in or direction to trastees to effect repuirs and 
improvements out of income does not deprive a tenant for life of 
lis right (f) to avail himself of the provisions of the Settled Land 
Acts (y), yet when the court is asked to exercise its discretion, a 
provision by the settlor that the expense of executing improvements 
shall fall on income is a ground for refusing to comply with the 


(v) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 26 (3). Tho ovidence may 
consist of u report or certificate of the Board of Agriculture and Fisheries or of 
a competent engineer or able practical surveyor, upproved by the court (thid.) ; 
soe p. 290, ante. 

(a) Re Mel/lard’s Settled Estates, [1893] 3 Ch. 116, 0. A.; and sco Re Bristol's 
(Marquis) Settled Estates, [1893] 3 Ch. 161, 165. Bond file expenditure by the 
tenant for life for the benefit of all parties interested for the purposes of a 
scheme approved without money in hand will be sng ie him on his furnish- 
ing proper evidence of the execution of the work (te Norfolk's (Duke) l’ar- 
liuamentary Ectates, Norfolk (Duke) v. Herrtes (Lord), [1900] 1 Ch. 461). 

(>) Since the passing of the Settled Land Act, 1800 (53 & 54 Vict. o. 69), 
8.15. Previously there was no such jurisdiction in the court (Me Hotchktu's 
Settled Estates (1887), 33 Ch. D. 41, C. A.), and even now the discretion will 
not be exercixed in favour of the tenant for life when tho improvements were 
executed before the passing of the Settled Land Act, 1882 (44 & 46 Vict. c. ri 
Ormrud’s Settled Estate, [1892] 2 Ch. 318), nor does it oxtend to suma paid by 4 
tenant for life in respect of instalments of improvoment rentchurges (Le 
Dalison’e Settied Estate, [18921 3 Ch. 522; Re Lristul’s (Marquis) Settled Latates, 
eupra) ; and see p. 292, post. But sums expended on improvements authorised 
by the settlement, but nut by the Settled Land Acta (see note (w), p. 279, ante’. 
may be recouped, although the settlement was executed before the passing of 
the Settled Land Act, 180 (53 & 54 Vict. c. 69) (He Egmont’s (Karl) Settled 
Estates, Egmont vy. Lefroy (1900), 16 T. I, R. 360). 

©) Settled Land Act, 1890 (53 & 54 Vict. c. 69), a. 15. 
d) Re Wormald’s Settled Estate, Wormald v. Ollivant, [1908] W. N. 214. 

(c) Re Tucker's Settled Estates, [1895] 2 Ch. 468,0. A. Delay in executing 
the Ds et is a ground fur refusal (Me Allen’s Sctiled Hetates (1909), 126 
L. T. Jo. 282 

J) Clarke v. Thornton (1887), 35 Ch. D. 307; Re Stamford’se (Lord) Estate 
(1887), 56 L. T. 484; secus, if there is a trust coming before the trust for the 
tenant for life and providing for payment of improvemonts out of income 
(Re Partington, Reigh v. Kane, [1902] 1 Ch. 711). Ifa tenant for life resorts to 
a fund created by the settlement for the purposes of improvement, he is bound 
to comply with van condition imposed by the settlement for the repayment of 
such fund (fe Sudbury and Poynton Estates, Vernon v. Vernon, [1895] 3 Ch. 74.) 

(gq) See nute (w), p. 279, ante. 
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demands of the tenant for life(h). If the expenditure has been 
incurred by the trustees, or by the tenant for life with their know- 
ledge and approval, the court will allow it to be recouped out of 
capital money (i). Prospective orders directing repayment for 
work already done, out of capital money to arise thereafter, will 
not be made (J). 

If the trustees of the settlement do not oppose an application for 
recoupment by the tenant for life, it is their duty to remain neutral, 
and the court will not hear counsel on their behalf in support of 
the application (x). 

693. Charges created under any Act of Parliament in respect of 
an improvement authorised by the Settled Lands Acts(/) may be 
redeemed out of capital money (m), but there must be evidence that 
the improvements in respect of which the rentcharge was created 
were improvements within the meaning of the Settled Land Acts (n). 
It is immaterial that the improvements were executed and the rent- 
charge created before the 28rd August, 1887 (0), but a tenant for life 
is not entitled to be recouped for past payments made by him in 
respect of rentcharges so created (p) unless he has insisted on his 
rights before muking the payments(q). Capital money may be 
applied either in payment of the instalments of the rentcharge, 
representing both capital and interest (7), or in redemption of the 
rentcharges, together with the payment of any bonus that may be 
demanded by the lenders in consideration of their consenting to 
redemption (s), and the fact that the improved portion of the estate 
has been sold and the rentcharge transferred to other portions is no 
objection to such application (‘). But a payment made by a tenant 
for life to induce the original holders of charges to consent to a 
transfer of the charges whereby the interest is reduced cannot be 
repaid to him out of capital money (a). 

(h) Cardigan (Countess) v. Curzon-Howe (1893), 9 T. L. RB. 244; Re Partington, 
Reigh v. Kane, (1902) 1 Ch. 711. 

) Re Thomas, Wetherall vy. Thomas, Sipe! 1 Ch. 319; Re Lishurne's (Earl) 
Settled Ketates, der] W.N.91. Asto the cost of sanitary works executed under 
the Public Heulth Acts, see title Pustic HEALTH anp Loca ADMINISTRATION. 
F () cre note (a), p. 201, ante; Re Brtatol’s (Marquis) Settled Estates, [1893] 


@) Re Hotchkin's Settled Estates (1887), 35 Ch. D. 41, C. A., per Norra, J., at 
3 


z lt) See note (w), p. 279, ante. 

m) Settled Land Acts (Amendment) Act, 1887 (50 & 51 Vict. c. $0), s. 1. 
This Act removed the difficuities created by the decision in Re Knatchbull's 
Settled Estate (1884), 27 Ch. D. 349; affirmed (1885), 29 Ch. D. 588, C. A. 

(n) Re Newton's Settied states (1889), 61 L. T. 787. For the term ‘“ Settled 
Land Acts,” see note (wu), p. 279, ante. For the authorised improvements, see 
note ( f ), pp. 283, 284, ante. 

(0) The date of the passing of the Scttled Land Acts (Amendment) Act, 1857 
(50 & 51 Vict. c. 30); Ie Howard's Settled Estates, 38925 2 Ch. 233. 

(p) Re Howard's Settled Estates, eupra; Re Dalison’s Settled Estate, [1892} 3 
Ch. 622; and see note (4), p. 291, ante. 

(q) Re Bristol's (Mar.juts) Settled Estates, {1893} 3 Ch. 161, 165. 

(vy) Re Kgmont's (Lord) Settled Estates (1890), 45 Ch. D. 395, C. A., disap- 
proving Re Sudeley's (Lord) Settled Estates (1887), 37 Ch. D. 123. 

s) Ke Egmont's (Lord) Settied Estates, supra. 

t) Re Howard's Settled Estates, supra. 

a) Re Verney’s Settled Estates, [1898] 1 Ch. 608, 
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Part III.—ProcepuRE UNDER THE Serriep Lanp Acts. 


Secr. 8.—Maintenance, Repair, and Insurance of Improvements. oe 
694. Improvements must be maintained and repaired and, if they ance, 


include a building or work in its nature insurable against damage by Repair, and 
fire, insured at the expense of the tenant for life, and each of his Insurance of 
successors in title having under the settlement a limited interest mprove- 
only in the settled land, for such period (if any) and in such ments. 
amount (if any) as the Board of Agriculture and Fishories by Maintenanze, 
certificate in any case prescribes(b). The tenant for Jifo and each repels and 
of such successors in title is also bound from time to time, if required “““"“"*"* 
by the Board on, or without, the suggestion of any person having 

under the settlement any estate or interest in the settled Jand, 

to report to the Board the state of every improvement and the 

fact and particulars of any fire insurance(c). Failure to comply 

with these requirements gives any person having any estate or 

interest in the settled land, in possession, remainder, or reversion, 

under the settlement, a right to an action for damages ovainst 

the tenant for life or his estate after his death (d). Tho tenant for 

life and each of his successors in title, having under the settlement 

n limited interest only in the settled land, in executing, repairing 

or maintaining authorised improvements, is protected agninst 

liability for waste in respect of any acts, works, or user of the land 

for such purposes (e). 


Part 1V.—Procedure under Other Acts. 


Sror. 1.—Under the Improvement of Land Act, 1864. 
Sun-SEcr. 1.—Application by Landowner. 


695. An application to the Board of Agriculture and Fisherio8 Who may 
for the purpose of obtaining a charge for improvements under the Pply. 
Improvement of Land Act, 1864(f), or the Acts amending or 
extending the same(y), may be made by any landowner. 

The “landowner” for the purposes of the Improvoment of 
Land Act, 1864 (f), is defined as the person who is in the actual 


(b) Settled Land Act, 1882 (45 & 46 Vict. ¢. 38), 8.28 (1). Insurance moneys 
must be applied in replacing the damaged buildings (comparo Ite Quicke’s Trusts, 
Poltimore vy. Quirke, [1908] 1 Ch. 887). Tho certificate may be varied from time 
to time, but not so as to increase the liability of the tenant for lifo or any of his 
successors in title (Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 28 (4)). For 
the form of certificate and other documents requisite for obtaining it, sve 
Encyclopedia of Forms and Precedents, Vol. VII., pp. 26 e¢ seq. For tho 
obligations of a tenant for life generally in respect of repairs and insurance, 806 
title SETTLEMENTS. 

c) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 28 (3). 

Tbid., 8. 28 (5). 

e) Ibid., s. 29. For the meaning of the words “‘ timber and other trees not 
planted or left standing for shelter or ornament,” in tlid., 8. 29, see Weld- 
Blundell v. Wolseley, (1903] 2 Ch. 664. 

(f) 27 & 28 Vict. c. 114, 9. 11. Fora form of application, seo Encyclopwdia 
of Forms and Precedents, Vol. VIL, p. 29. 

(g) For the Acts amending and extending the Improvement of J.and Act, 
1864 (27 & 28 Vict. c. 114), sce pp. 280 et seg., ante. 
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SEOT. 1. 
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Land Act, 
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Form of 
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Report of 
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the Board, 


LAND IMPROVEMENT. 


possession or receipt of the rents or profits of any land, whether 
of freehold, copyhold, customary, or other tenure, except where 
such person is a tenant for life or lives, holding under a lease 
for life or lives not renewable, or is a tenant for years, holding 
under a lease or an agreement for a lease for a term of years 
not renewable, whereof less than twenty-five years are unexpired 
at the time of making the application, ‘‘ without regard to the real 
amount of the interest of any person so excepted(h)”; and in 
a case where the person in the actual possession or receipt of 
the rents or profits of any land falls within the above exceptions, 
the person who for the time being is in the actual receipt of the 
rent payable by the person so excepted 1s, unless he also falls within 
the above exceptions, jointly with the person who is liable to the 
payment thereof, deemed to be the “landowner” (#). In the case 
of persons under a disability, such as married women, infants, or 
lunatics, the application may be made by their husbands, guar- 
dians, committees, or trustees (k). Joint applications may be made 
by several landowners (J). 

The application must be made in the prescribed form, but until 
the proposed improvements have been sanctioned by the Board of 
Agriculture and Fisheries it may be withdrawn or altered (m). 


Sus-Szcr. 2.—Investigation, 


696. If the application is entertained the Board of Agriculture 
and I‘isheries may appoint an inspector, who is to report (except 
where the proposed outlay is to be made in respect of planting 
only) whether the proposed improvements will effect a permanent 


aR ey 


(h) It is evident that the reforence to the person so excepted is erroneous, 
and thut tho person referred to should be the person in actual possession etc. 
Compare the wording of the definitions in tho Tithe Act, 1836 (6 & 7 Will. 4, 
0. ai), 8. 12, and the Inclosure Act, 1845 (8 & 9 Vict. c. 118), 8. 16, which 
ares wore the busis of the definition. The object of the definition is to 
obviate the necessity of inquiring into the title of the landowner, and the 
offuct is to preclude any question ns to the validity of the charge so far as regards 
any defect in tho title of the applicant; see p. 279, ante. As to the principle in 
its application to exchanges or partitions under the Inclosure Acts, see Jacumb 
v. Z'urner, [1892] 1 Q. B. 47. 

(8) Z.e., for the purposes of the Improvement of Land Act, 1864 (27 & 28 Vict. 
6. 114), 8.8. ‘ Landowner” includes a corporation (élid.), as does the word 
‘person '’ (tbid., 8. 10), As to charges created by incumbents, sce title 
EcccestasticaL Law, Vol. XI., p. 759. 

k) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 5. 24. 

l) Tbid., 8.12, Adjoining lands or easements, or conveniences thereover, may 
be acquirod, for the purposes of the execution of improvements, from persons 
enabled to scl] or dispose of any such adjoining lands etc., under the Lands Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 18), as to whom see title ComPpULsory 
PuuciasE oF LAND AND ComMPENSATION, Vol. VI., p. 57; and the amount of 
the purchase-money may be added to the charge, and works may be executed on 
such adjoining lands for the ay er of drainage or warping improvements 
under the provisions of the Land Drainage Act, 1847 (10 & 11 Tict. c. 38), and 
the Land Drainage Act, 1861 (24 & 25 Vict. c. 183), Part. III. (Improvement 
of Land Act, 1864 (27 & 28 Vict. c. 114), ss. 32, 33, 49); and see p. 303, post. 

(m) Improvement of Land Act, 1864 (27 & 28 Vict. o. 114),a. 11. The forms 
may be issued by 8 of Agriculture and Fisheries from time to time 
es 8. ie or forms of application, see Encyclopmdia of Forms and 

sedonts, Vol. VII., pp. 29 ef seg. 


Part IV.—PRocEDURE UNDER OrnHeEr ACTS. 


increase of the yearly value of the land exceeding the yearly 
amount proposed to be charged thereon in respect of the improve- 
ments applied for(n). The Board may require the applicant to 
give security for the expenses of such investigation (0), and may 
also require any alterations in the proposed improvements that 
it may think expedient (p). 


697. If in the opinion of the Board of Agriculture and Fisherics 
any proposed improvement will interfere with any navigable river 
or canal, the landowner must give notice in writing to the body 
having the management or control of such river or canal (7), and, 
in the event of such body dissenting, an order of the court must be 
obtained authorising the Board to proceed with the improvement (r). 


698. Before the commencement of any sanctioned improvements 
detailed specifications and, in the case of buildings, and in any 
other case if required, detailed plans or drawings, must ho delivered 
to and approved by the Board of Agriculture and Fisheries (s). 
The Board has also power to inspect the improvements while in 
progress (a). 

Sus-Szor. 3.—Provistonal Orders. 


699. The Board of Agriculture and Fisheries, if satisfiod as to 
the permanent value of the proposed improvements, may sanction 
the improvements by an order()) called a provisional order (c). The 
provisional order must name the landowner to whom it is issued, 


(n) Improvement of Land Act, 1864 (27 & 28 Vict. c. it 8.15. Fora form 
of approval of an inspector compare the fourm for uso under the Settled Land 
Act, 1882 (45 & 46 Vict, ce. 381), Encyclopedia of Forms and Precedents, 
Vol. VII., p. 27. As to improvements under tho Limited Owners Residences 
Act, 1870 (33 & 34 Vict. c. 56), and the Limited Owners Reservoirs and Water 
Supply Further Facilities Act, 1877 (40 & 41 Vict. c. 31), sce pp. 281, 282, ante, 

i Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), . 14. 

p) Lbid., 8. 16. 

(9) Ibid., 8.19. As to rivers and canals generally, seo tits RAILWAYS AND 
CANALS; WATERS AND WATERCOURSES. 

(r) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), 8. 21, and 
compare tbid., 8. 47. Tho costs of such application, which is edo by summons, 
are in the discrotion of the judge, and if he so directs may be deemod to be 
part of the expenses of the a ligation for the proposed improvements (dbid., 
6. 23). The Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), ss. 17, 18, 
which provided for the giving of notices to remaindermen an? mortgagees and 
forbade the matter to arocosd, in the event of their dissenting, until an order 
of the court was obtained, wore repealed by the Scttlod Lund Act. 1582 (45 & 16 
Vict. c. 38), 8. 64 (now itself repeuled by the Stutute Law Revision Act, 1898 
(61 & 62 Vict. c. 22) ), and thus the provisions of the Improvement of Land 
Act, 1864 (27 & 28 Vict. c. 114), 6. 22, dealing with service on dissenting partics 
out of the jurisdiction, are practically rendered obsolete. : 

(s) Zbid., ss. 30, 31. For form of om declaration as to title, soe Ency- 
clopiedia of Forms and Precedents, Vol, », p. 34, 

a) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 6. 48. _ 

b) Ibid., 8, 25. For cases where the improvement may bo sanctioned, even 
though it does not effect a permanent increase in tho value of tho lands, sco 
p. 281, anée (erection of a residence), and p. 282 , ante (waterworks). - 

c) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 8. 27. The form of 
order is set out in Sched. A, ibid. (see Encyclopmdia of Forms and Precedents, 
Vol. VIL., p. 36). If the assignee 1s a land improvement company, expenditure 
under the Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), muy be 
charged under the cuinpany's private Act (ébid., 8. 53). 
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order for 
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charge. 


LAND IMPROVEMENT. 


express the greatest sum to be charged and the rate of interest and 
term of years for the repayment thereof (the former not to exceed 
5 per cent. per annum and the latter not to exceed twenty-five 
years, or, in the case of charges created since 1899, forty years (d) ), 
specify the lands on which such repayment is to be charged (e), and 
express or refer to some document expressing the general scheme 
of the improvement to be executed (/). 

‘he order creates in favour of the landowner named therein 
a title to an absolute charge, on the completion of the improve- 
ments, which he may assign to a third party, either absolutely or 
hy way of security (7). Modifications of or alterations in any matter 
contained in the order may be sanctioned by the Board of Agricul- 
ture and Fisheries with the consent of every person interested, 
provided that no modification or alteration increases the sum to be 
charged or extends or curtails the term of repayment (h). 

A provisional order is a complete protection from impeachment 
of waste (i), but is subject to any rights of the Crown and of various 
public bodies and companies (Kk). 


Scb-Srcr. 4.—Absolute Or lers. 


700. After the improvements sanctioned have been duly executed 
to the satisfaction of the Board of Agriculture and Fisheries, the 
Loard executes under its seal a charge upon the fee simple of the 
lands comprised in the provisional order for the sum by the same 
order expressed to be chargeable in respect of such improve- 
ments (J) with interest thereon (m). Such charge is called an 
absolute order (vu), und the execution of an absolute order is 


(2) Improvement of Land Act, 1899 (62 & 63 Vict. c. 46), s.1(1). The term 
of repaymont, however, may be extended, on application between seven and 
ten yeurs from tho dute of the absolute order, in the case of the planting of 
woods and trees, even where the charge was created before 1899 (ibid., 8. 1 (4) ). 

(e) Tho lands charged may include not only the lands improved, but an 
othor lands shown by statutory declaration to be held for the sume estates an 
interests freo from incumbrances or subject to the same incumbrances (Improve- 
ment of Land Act, 1899 (62 € 63 Vict. c. 46), 8. 1(2)); and see General Land 
brainag: and Daprovement Co. v. Cited Counties Bank, Ltd, (1910), 103 L. T. 418, 

(/) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 8. 26. 

(y) (bid., 8, 27. For forms of assignment see Encyclopiodia of Forms and 
Piovedents, Vol. VIL, p. 38. 

(4) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), s. 29. For form 
: a ing order, seo Mucyclopadia of Forms and Procedents, Vol. I., p. 555, 

Tol, VIL, p. do, 

(f) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 8. 34; and as to 
waste, secu generally, tides Equity, Vol. XIIL, pp. 49, 50, 90; Laxprorp anp 
Tenxanes REAL PROPERTY AND CHATTELS REAL; SETTLEMENTS. 

(4) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), ss. 35—47. 

(t) The expenses of tho application to the Board and of contracts relating 
to the execution of the improvements or the advance of money relating to 
their execution, may be meluded in the charge (Improvement of Land Act, 
1861 (27 & 28 Vict. c. 114), 8. 50); for s form of application to do this, see 
Mucyclupedia of Forms and Precedents, Vol. VIL, p. 40. 

(m) Improvement of Land Act, 1864 (27 & 28 Vict. c 114), 8. 49. The 
charges are in the form in Sched. 3 ee) {see thid., 8. 52). See also 
Euevelopedia of Forms aud Precedents, Vol. VIL, p. 41. 

(8) Inuprovement of Land Act, 1864 (27 & 28 Vict. ¢. 114), 8. 51. 


Part IV.—PROCEDURE UNDER OTHER ACTs, 


conclusive evidence of the charge (0), but not of the capacity of the 
landowner to contract (p). Copies of absolute orders are kept by 
the Board, and any copy authenticated by the Board’s scal is 
evidence of the contents of the absolute order (q). In the event 
of the death or determination of interest of any landowner, between 
the date of the provisional order and the completion of the improve- 
ments. if his successor completes the work, absolute orders will be 
made in favour of both the predecessor, or his representatives, and 
the successor In proportion to the amounts expended. If the 
successor does not proceed with the works within three months, 
his predecessor, or his representatives, may complete the works 
and entitle themselves to the absolute order (1). 


Sun-Secr. 3.—Fijfect, Registration, and Enforcement of Charges. 


701. The charge created by an absolute order is by way of 
rentcharge payable by half-yearly instalments, which inelude both 
principal and interest, for the term of years fixed by the provisional 
order(s). It has priority over all existing and future incumbrances 
uffecting the land charged, whether created under the powers of 
any Act of Parliament or otherwise, except quit rents, Crown rents, 
chief rents, and other charges incident to tenure, tithe rentcharga, 
charges created under any Acts authorising advances of public 
money for the improvement of land, and charges created under 
the Improvement of Land Act, 1864 (4), or other Acts authorising 
the charging of lands with the expenses of improvements (z). 
The existence of the charge does not, however, preclude a trusteo 
authorised to Invest in the purchase or mortzave of land from 
investing in the purchase or mortgage of the land thereby charged 
unless he is expressly forbidden so to do by the torms of his trust (a). 
Such a charge itself is for tle purposes of trust investment a real 
security, and as regards the holder is deemed personal property (U). 


702. Originally memorials of every absolute order creating o 
charge had to be registered in the Land Registry, but this 
provision has been repealed (c). Charges on registered land are, 


0) Improvement of Land Act, 1864 (27 & 28 Vict. c. 11-41), 8. 55. 

p) Wenlock (Baroness) v. River Dee Co. (1888), $8 Ch. 1). 534, 0. A. 

g) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 6. 51. 

(r) [bid., 8. 28. 

(s) Tbid., 8. 51. As to the terms of yoars, seo p. 296, ante. Terminable 
rentcharges of this nature can only be redeemed before tho expiration of the 
term by agreement (fe Knatchbull's Settled Estate (1885), 29 Ch. D. 588, 592, 695, 
©. A.; Re Eymont's (Lord) Settled Estates (1890), 45 Ch. D. 395, 400, C. A.). 

(?) 27 & 28 Vict. c. 114. 

(u) Ibid., 8. 59. As to rentcharges created under the Limited Owners 
Residences Act, 1870 (33 & 34 Vict. c. 56), and Limited Owncra Residences 
Act (1870) Amendment Act, 1871 (34 & 35 Vict. c. 84), see pp. 281,282, ante. As 
to rentcharges under the private Acts of land improvement companies, see 
p. 301, post ; Pollock v. Lands Improvement Co. (1888), 37 Ch. 1). 661. 

a) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 5. GI. 

iS 1bid., 8. 60. As to investment of trust property, sco title Trusts anp 
TRUSTEES. 

(c) Improvement of Land Act, 1899 (62 & 63 Vict. c. 46), 8. 5 AY elie 
in consequence of the passing of the Land Charges Registration an hes 
Act, 1888 (51 & 52 Vict. oc. 51), aber for oa (fbid., 8, 10), repeals 
the Improvement of Land Act, 1864 (27 & 28 Vict. o. 114), 0 66. Entries 
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however, capable of registration under the Land Transfer Acts (d). 
If priority over charges of earlier date is claimed by virtue of the 
provisions of the Improvement of Land Act, 1864 (e), the claim 
must be made in writing, and an entry that such priority is claimed 
is made in the register. Disputes as to such claims are settled by 
the registrar (f). 


703. Each instalment of a charge with interest on arrears (9) is 
recoverable by distress or entry, or creation of a term of years, like 
other annual sums charged on land (i). If these statutory remedies 
are unavailing a sale or mortgage for the purpose of raising the 
charge may be ordered by the High Court(i) under its equitable 
jurisdiction (j), but there is no remedy against the landowner 
personally (x). Charges are assignable (/), and must be kept down 
by the tenant for life as between him and the remainderman (m). 
If the charge is paid by a tenant or occupier at a rent, he may, 
except when he has joined in the application or duly consented to 
be charged, deduct the amount from the rent payable to the land- 
owner (7). 


Sun-Sgor. 6.—Apportionment and Release of Charges. 


704. Charges created under the Improvement of Land Act, 
1864 (0), or any other Act authorising the creation of improvement 





or searches in any register kept under the last-mentioned section can now only 
iy made under ¥ ia of the court (Improvement of Land Act, 1899 (62 & 63 
ict. c. 46), 8. 5 (2) ). 

(d) ea Transfer Act, 1875 (38 & 39 Vict. c. 87); Land Transfer Act, 1897 
60 & G1 Vict. c. 65) ; and Transfer Rules, 1903, r. 170 (Stat. R. & O. Rev., 
ol. VII., Land (Registration) England, pp. 33 e¢ seg.) ; and see title KEAL 

Prorerty AND CHATTELS REAL. 

e) 27 & 28 Vict. c. 114. 

J) Land Transfer Rules, 1903, rr. 172, 173. 

g) Improvement of Land Act, 1864 (27 & 28 Vict. o. 114), s. 64. The 
arrears aro not to bear interest for a longer period than six mouths, but 
interest at the rate of 5 per cent for any poriod not exceeding six months is 
recoverable in the same manner as the sum in arrear. If at the expiration of 
six months from the timo of a payment fulling into arrear there shall not be 
upon the land charged a sufficient distress to answer the payment, interest 
for six months and the costs of the distress, the arrears continue to bear interest 
at the rate of 5 per cent. per annum until payment (sdid.), 

(k) Improvement of Land Act, 1899 (62 & 63 Vict. c. 66), s. 3, substituting 
the remedies provided by the Conveyancing and Law of Property Act, 
1881 (44 & 45 Vict. c. 41), 8. 44 (as to which eee title RENTCHARGES ANB 
ANNUITIE8), for the original provision in the Improvement of Land Act, 
1864 (27 & 28 Vict. co. 114), s. 63, that charges under the Act should be 
recoverable as tithe rentcharges; compare title lasTicaL Law, Vol. XI., 
pp. 748 ef seq. 

‘#) Compare note (m). p. 290, ante. 

~ Scottiah Widou's’ Fund vy. Craty (1882), 20 Ch. D. 208, 

_ , Beottish Pratnage and Improvement Co. v. Campbell (1889), 14 App. Cas. 
139. This was a case of a Scotch land improvement company, but the decision 
would seom to be applicable to all charges, whether created under the Improve- 
ment of Land Act, 1864 (27 & 28 Vict. c. 114), or under the private Act of an 
English improvement Sper 

("} Improvement of Land Act, 1864 (27 & 28 Vict. o. 114), s. 65; for a form, 
eee Encyclopsdia of Forms and enta, Vol. VIL, p. 42. 

) Improvement of Land Act, 1864 (27 & 28 Vict. o. 114), s. 66. 


a) [did., 8. 67. 
o) 37 & 28 Vict. o. 114. 


Part IV.—PROCEDURE UNDER OTHER ACTS. 


charges by the Board of Agriculture and Fisheries, may be appor- 
tioned among the lands charged, or part of the land may bo released, 
but no apportioned charge can be less than 20s. for each half-yearly 
payment (p). The apportioned charge is recoverable out of the 
lands charged by the order of apportionment (q). An apportion- 
ment or release is made by order under seal of the Board, and the 
order may comprise all or any number of rentcharges existing by 
virtue of previous absolute ordors(r), any copy authenticated by the 
seal of the Board being conclusive evidence of the contonts of the 
order for apportionment or release (s). 


Sus-Seor. 7.—Maintenance and Repatr of Improvement. 


705. During the continuance of a charge, the person bound to 
make the periodical payments of such charge is liable to mnintain 
the works in respect of which the charge is made (é), and hoe may, 
if necessary, enter on adjoining lands for that purpose(u). If 
required, he must certify to tho Board of Agriculture and Tisherics 
the state of the improvements (t). Ho is also bound to keep insured 
agninst fire all improvements susceptible of damage by fire (r). If 
he fails to insure, the person entitled to the charge may effect the 
insurance at the expense of the person liable to insure (7), while if 
he neglects to maintain improvements, in addition to his liahility to 
an action by a remainderman for dainage (t), the Board may inspect 
the improvements, and cause the neceysary works to be oxecuted, 
the expense being recoverable as if it had been part of the charge(a). 
If an mmprovement consisting of an embankment or work con- 
structed across any tidal water or navigable river is abandoned or 
falls into decay so as to become a nuisance, the nuisance may be 
abated by the Admiralty or the Board of Trado at the cost of the 
Inndowner (l). If, however, the maintenanco of any improvements 
becomes unnecessary, the person bound to make the periodical 
payment may be relieved from liability for maintenance on wu 
certificate of the Board of Agriculture and Fishories (c). 


Sus-Secr. 8.—Public Improvements ete. 


706. The cost of drainage or other works of public improvement 
assessed on Jands may, on the application of the landowner, be 





(p) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 6. 68, 
q) Ibid., 8. 70. 
; Ibid., 6. 71. For etatutory form of order exempting lands from 
rentcharge under the Act, eee Encyclopsedia of Forms and Precedents, Vol. IL, 
. 23. 
(s) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 5. 69. The form 
of order 13 set out in Scheds. D and E (ibid.); see Encyclopsedia of Forms and 
Precedents, Vol. II., p. 21. The provisions as to registration of these apportion. 
ment orders (see Improvement of Land Act, 1861 (27 & 28 Vict. o. 114), s. 69 
have been repealed as to lands in England and Wales (Improvement of Luu 
Act, 1899 (62 & 63 Vict. c. 46), 8. 5). 
(¢) Improvement of Land Act, 1864 (27 & 23 Vict. o. 114), # 72 
* [bid., 8, 73. 
Lbid., 6. 74. 
Tbid., 8. 75. 
Tbid., 8. 77, 
lbid., a. 76, 
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charged on the lands as if they had been improvements under the 
Improvement of Land Act, 1864 (¢). 


707. If a railway or canal (e), or waterworks (f) is to be made 
upon or near the lands of any landowner, and he is desirous to 
subscribe to the shares or stock of the railway or canal company, 
and to charge the lands with the amount of such subscription or 
with subscriptions for the construction of waterworks by a water 
company (7), the Board of Agriculture and Fisheries, on the appli- 
cation of the landowner, may, after being satisfied that the railway 
or canal (¢) or waterworks (f) will effect a permanent increase in the 
value of the land to be charged, by provisional and absolute orders, 
charge the land with the amount of the subscription, as if it were 
an ordinary improvement charge (e). The amount may be borrowed 
from any land improvement company, and the charge assigned to 
puch company by way of security (g). Theshare certificates must be 
deposited with the Board, and notice of the deposit given to the rail- 
way or canal company (hk) or water company(f). During the whole 
term of the charge, the person for the time being bound to make 
the periodical payments of the charge 1s entitled to the shares (?), 
and, if not the registered holder, may at any time have them trans- 
ferred into his own name (k), but except for this purpose the shares 
may not be transferred or disposed of by the registered holder 
during the term of the charge (J). On certificate, however, by the 
Board of the repayment of a proportionate amount of the principal 
money, @ corresponding number of shares may be released and 
transferred to the person making such repayment, if he is not 
already the registered holder (m). If the shares are not claimed 
within two years after the expiration of the charge, they belong to 
the person bound to make the last periodical payment (n). 


Secr. 2.—lU'nder the Acts of Private Improvement Companies. 


708. The foregoing description of the procedure under the 
Improvement of Land Act, 1864 (0), is substantially applicable to the 
private Acts of the various improvement companies (p). All these 
Acts are practically in the same form, and contain substantially 


(2) 27 & 28 Vict. c. 111, as. 57, 58. As to public drainage works and improve- 

aes sve titles Punnic HEALTH and LocaL ADMINISTRATION ; SEWERS AND 
JRAINS. 

(e) Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), as. 78, 79, 80, 82, 
83. The order is in the form in Schod. B (ibid., s 83). For similar charges 
where a landowner hus contributed to the works of a light railway, see Light 
Railwaya Act, 1896 (59 & GO Vict. c. 48), 8. 19 (2), (3). 

(f) Limited Owners Keservoirs and Water Supply Further Facilities Act, 
1877 (40 & 41 Vict. c. 31),8. 8. As to waterworks companies generally, see 
title WaTER Svrrry. 

Improvement of Land Act, 1864 (27 & 28 Vict. o. 114), aa. 80, 81. 
Thid., 98. 82, 84. 
$) Idid., 8. 85. 
k) Ibid., s. 88. 
l) Ibid., 8. 87. 
m) Ibid., 8, 88. For form of certificate, see Encyclopedia of Forms and 
Precedents, Vol. VII., p. 43. 
#) Improvement of fand Act, 1864 (27 & 28 Vict. o. 114), s. 89. 
0) 27 & 28 Vict. o. 114. 
p) For the principal improvement companies, see note (r), p. 278, ante. 


Part IV.—PROCEDURE UNDER OTHER ACTS. 


identical provisions as regards the definition of the persons who, as 
“landowners,” may obtain advances(g); as to the proceedings 
leading up to 4 provisional order, and ultimately to an absolute 
order of the Board of Agriculture and Fisheries, charging the 
land with a rentcharge payable for a term of years; and as to the 
priority of the rentcharge (7), and the remedies for recovering it, 
and other minor matters. 


Secor. 8.—Under the Land Drainage Acts. 


709. A limited owner of lands may petition the Chancery 
Division of the High Court of Justice for leave to make permanent 
improvements (s). The court can refer the matter to a master 
for inquiries (t), and, if his report is favourable, can confirm the 
report and authorise the improvements. ‘lhe master thereupon 
can certify that any person expending money on the improvements 
in question will become entitled to a charge on the lands (uw). On 
indorsement of the certificate that the monoys have been expended 
the inheritance becomes charged with the amount(v). The prin- 
cipal is repayable by annual instalments spread over a period vary- 
ing from twelve to twenty-five years according to the nature of 
the improvements, and bears interest at the rate of 5 por cent. (a). 
The limited owner in possession is bound to pay the interest 
and instalments ()) and to maintain the improvements (¢). 


710. Persons interested in land who are desirous of improving 
it by draining or warping, but are unable to execute the works by 
reason of the disability of any persons whose lands would require 





(g) See p. 278, ante, 

(r) These Acts (see note (r), p. 278, og ery provide that a chargo shall 
have priority over every other charge, whether existing at the timo or made 
afterwards, except quit rents or chief rents incident to tenure or tithe com. 
mutation rentcharges, and any charges created or to bo creutod under any Act 
authorising advances of public money for drainuge. Where two land improve. 
ment companies obtained churges under their respective Acts, each of which 
conferred priority in the above terms, the charges we-v held to rank in order of 
date (/’ollock y. Landa Improvement Co. (1888), 37 Ch. D. 661). The provisions 
fur notice by advertisement of applications for provisional orders havo been 
repealed (Improvement of Lund Act, 1899 (62 & 6:5 Vict. c. 66), 8. 4), and con- 
sequently an iminprovement company’s charge overrides incumbrances prior in 
date, although there has been no investigution of title (General Land lrainage 
and Improvement Co. v. United Counties Bank, Ltd. (1910), 103 L. T. 418), 

(s) Land Drainage Act, 1845 (8 & 9 Vict. c. 56), 8. 3. This Act ia still in 
force, but since the passing of the Settled Land Acta (sce noto (w), p. 279, ante) 
it is practically obsolete. A scheme for drainage for agricultural purposes could 
be sanctioned by the court under this Act, though there was vo suriadiction to 
do so uniler the Settled Estates Act, 1877 (40 & 41 Vict. c. 18) (/te loynder's 
Settled Estates, Dickson-Poynder vy. Cool (1881), 50 L. J. (cu.) 753). Lf tho lund 
was not in hand, the consent in writing of the occupier was required (Land 
Drainage Act, 1845 (8 & 9 Vict. c. 56), 8. 13). Asto drainage improvements 
under the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), see title AgnicUuL- 
TURE, Vol. 1., pp. 260 et seq. 

t) Land Drainage Act, 1845 (8 & 9 Vict. c. 56), ». 4. 
u) Jbid., 8. 5. 

v) Jdid., s. 6. 

a) Ibid., sa. 8, 9. 

b) Tbid., a. 10. 

ts Ibid., 8. 11 
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to be entered upon, may memorialise the Board of Agriculture and 
Fisheries for authority to effect the same (id). The memorial 
must be deposited for public inspection (¢d) and notices of the 
deposit published, and served on persons whose land is likely 
to be affected by the proposed works, requiring all parties 
interested to transmit their objections in writing to the Board 
on or before a day named in the notice, which day must not 
be sooner than six weeks from publication and service (¢). The 
Board, if of opinion that the works can be effected without material 
detriment, or with only such detriment as may be adequately com- 
pensated, to the lands affected, may, after a public inquiry (/), in 
the event of objections, by order under its seal authorise the execu- 
tion of the proposed works as allowed by it(g), and the persons 
authorised under such order may, subject to a provision safeguard. 
ing streams supplying ornainental waters (h), enter upon any lands 
described or shown in the plan annexed thereto, but, except in casas 
where the proprietors of such lands consent, only after the com- 
pensation for ian has been agreed and paid in the manner 
provided by the Lands Clauses Consolidation Act, 1845 (7), and 
may also acquire, in accordance with the same provisions, land, not 
being park or pleasure ground and not exceeding three acres, a8 a 
site fur an engine house (k). 


711. Where, by reason of the neglect of an occupier of lands to 
miintain or join in maintaining the banks, or to cleanse and scour 
or join in cleansing and scouring the channels, of drains, streams, or 
watercourses (l) in or bounding his lands, injury is caused to any 
other land (wv), the proprietor or occupier of such other land may, 
after giving the prescribed notice, execute the necessary works and 
recover the expenses or contribution thereto from the party in 
dofuult (n), but except in the case of boundary drnins, streams, and 
watercourses, the warrant of two justices is required to authorise 


(d) Land Drainage Act, 1847 (10 & 11 Vict. c. 38), 8. 4. For definitions, see 
siil., 8, 20. As to drains gencrally, see title Sewexs AND Drarns; and as to 
drainage improvements under the Apricultural Holdings Act, 1908 (8 Edw. 7, 
CG. 24), see tithe AGRICULTURE, Vol. 1., pp. 260 e¢ sey. 

e) Land Dramage Act, 1847 (10 & 11 Vict. c. 83), 8. 5. 

) Ibid.,8. 7. Security for payment of the costs of the inquiry may be 
required by the Bourd (sbid., 8, 6). 

(g) (bid., «. 8. Copies of the orders must be deposited among the county 
reourds and be open to inspection (tiid., s. 13). 

(1) [bid., 8. 12. 

{) /bid., 08,9, 11. For the provisions of the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Vict. o. 18) (which are incorporated with the Land Drainage 
Act, 1847 (10 & 11 Vict. c. 38)), see titl Compuzsory Purcuase or Lanp 
AND CoMPENSATION, Vol. V1., pp. 1 ef seg. 

k) Land Drainage Act, 1847 (10 & 1 Viet. c. 38), 8. 10. 

1) Including underground ane Bowes v. Watson (1879), 42 L. T. 27). As 
to watercourses generally, see titie WATERS AND WATERCOURSES, 

(m) Land is not used in its widest possible sense, so as to cover the case of 
injury to a mill occasioned by the penned back water submerging the mill 
wheel to a depth sufficient to reduce its power (Finch v. Bannister, [1903] 
1K. B. 485; affirmed, {1908} 2K. lt. 441,C.A.). Whether the provision applies 
at tu may ae agricultural condition, quere (see sbid,, per Lord ALVERSTONE, 

J., at p. 446 
(n) Land Drainage Act, 1847 (10 & 11 Vict. c. $8), &. 14, 


Part 1V.—PRocEDURE UNDER Otner Acts. 


an entry on the lands of the defaulter(o). The rights of Commis. 
sioners of Sewers and of the Admiralty are also safeguarded ( p). 


712. A person who for the purposes of improvement of his own 
land is desirous of making new drains through, or improving exist- 
ing drains in, the land of an adjoining owner may apply by writing 
for leave to make such new drains or improvements in drains (q). 
If the adjoining owner assents under seal, his assent is recorded and 
binds all parties having any estate or interest in the land, subject, 
in the case of an owner having a limited interest, to the approval of 
the proposed arrangement by two survevors and to the application 
of the compensation money in the manner provided by the Lands 
Clauses Consolidation Act, 1845 (r), with regard to such cases, and 
subject also to the rights to compensation of any ocenpier other than 
the owner (s). If the adjoining owner dissents, then the questions 
whether the proposed works will cause injury and whethor any 
injury caused admits of compensution by money must be deter- 
mined by two or more justices at petty sessions, unless the adjoining 
owner requires arbitration; and the improvements can only be pro- 
ceeded with on their finding either that no injury is caused or that 
it admits of compensation by money, and, in the latter alternative, 
on payment of the compensation, which, in the case of persons under 
a disability, is to be paid in accordance with the provisions of the 
Lands Clauses Consolidation Act, 1815 (t), applicable to such 
cases (uw). Subject to the rights of the adjoining owner to divert 
drains (a), the applicant and his successors in title are entitled to 
enter on the lands through which the drains are made to maintain 
them (b), and a penalty is imposed for obstructing or injuring the 
drains(c). If the proposed drain will divert the natural outfall of 
any stream, notice must be duly yviven to all owners of Jands 
abutting thereon, and in the event of any of them yiving notice 
that he apprehends injury from the proposed drain he is to be 
deemed a dissenting owner (d). 


Secor. 4.—Under the Public Money Drainage Acts (e). 


713. The landowner (/) must apply to the Board of Agriculture 
and Fisheries for the loan stating particulars of the land proposed 


(0) Land Drainago Act, 1847 (10 & 11 Vict. c. 38), 8. 15. 

(p) /did., 98. 18, 19. 

(q) Land Drainage Act, 1861 (24 & 25 Vict. c. 133), ss. 72, 73. Procoeding 
under an irregular notice may be restrained by injunction (//edley v. Sates 
(1880), 13 Ch. D. 498). Costs incurred by an phar pees owner in respect of 
the application must be borne by the applicant (Land Drainage Act, 1861 
(24 & 25 Vict.c. 133), 8, 82). 

(r) 8 & 9 Vict. co. 18. Soe titlh Computsory Puronasz oF LAND AND 
Compensation, Vol. VI., p. 60. 

6) Land Drainage Act, 1861 (24 & 25 Vict. c. 133), ss. 74, 75. 

t) 8 & 9 Vict. c. 18. See title Computsony PurcHase oF LAND AND 
CoMPENSATION, Vol. VI., pp. GO ed seg. 

ju) Land Drainage Act, 1861 (24 & 26 Vict. c. 133), ss. 76—-78. 

a) Lbid., 8. 80. 

b) Lbid., 8. 79. 

c) Tbed., 8, 81. 

'd) Ibid., 8. 83. 

.e) As already stated (see p. 278, anfe), the whole af the advances authorised 
by these Acta have been appropriated, and consequently the Acts, though still 
unrepealed, are obsolete for all practical purposes. __ 

(/) Defined by the Public Money Drainage Act, 1846 (9 & 10 Vict. o. 101), 
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to be drained, the proposed manner of effecting the drainage (9), 
the estimated expense of effecting, and the estimated increase of 
value to be produced by such drainage(h). The Board may require 
security for the expenses of the investigation (). Ifthe Board 
thinks fit to entertain the application, there must be an inspection 
and report on the land and the proposed works (7), and in the 
event of the Board being of opinion that an advance would be 
expedient it may, with the sanction of the Treasury, issue a 
provisional certificate (k). But before the issue of the provisional 
certificate notice of the application must be given by advertisement, 
and in the event of dissent by any person having any estate in or 
charge upon the land, no provisional certificate is to be issued until 
the dissent has been withdrawn or an order obtained from the High 
Court authorising the advance (J). The Board may cause the 
works to be inspected from time to time (m), and when satisfied of 
the execution of the works referred to in the provisional certificate 
(or any modification thereof that may have been authorised (1) ), 
may issue a certificate for the advance, which may then be made by 
the Treasury (0). Upon the issue of the advance the land is to be 
charged with payment to the Crown of a rentcharge at the rate of 
£6 10s. per cent. payable for twenty-two years (»). The rentcharge 
is collected by the land tax collectors (q), and is recoverable as if 
it were tithe rentcharge (7),and has priority over all charges except 


s. 49, by reference to the Tithe Act, 1836 (6 & 7 Will 4, c. 71), 8. 12, as every 
person in actual possession or receipt of the rents and profits of lands except 
tenants at rack-rent or holding for less than a fourteen yeurs’ term. If the 
landowner is under a legal disubility, his or her guardian, trustee, committee, or 
attorney may act (Public Money Drainage Act, 1850 (13 & 14 Vict. c. 31), 8. 6), 
and if there be none, the Board may appoint a substitute (Public Money 
Drainage Act, 1856 (19 & 20 Vict. c. 9), 8. 11). 

(g) Drainago includes the expenso of securing outfalls through other lands, 
of making open drains and watercourses, and of fencing, trenching, and clearing 
the surfuce of the land to be drained for the purpose of converting the same 
into arable or tillage land (Public Money Drainage Act, 1847 (10 & 11 Vict. 
c. 11), s. 1). The works must be capable of completion within five years (ibid. 


@. 7). 

(4) Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), 5. 14. The appli- 
cations may be varied, and several applications may be consolidated (Public 
Money Drainage Act, 1847 (10 & 11 Vict. c. 11), ss. 3, 4, 5). The specification 
of the lands in subsequent applications may be by reference (Public Money 
Drainago Act, 1848 uy & 12 Viet. oc. 119), 8. 1). 

iH Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), s. 15. 

J) Zbid., 8. 16. Plans may be dispensed with and deviations allowed in cer. 
tain cases (Public Muney Drainage Act, 1847 (10 & 11 Vict. c. 11),8.2; Public 
Money antag i Act, 1856 (19 & 20 Vict. c. 9), 8. 2, 

(k) Public Money Has la Act, 1856 (19 & 20 Vict. c. 9), 6.1. Theadvance 
must not exceed £5,000 (Public Money Drainage Act, 1850 (13 & 14 Vict. c. 31), 


s. 5). 
x Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), ss. 18—20, 22— 


‘m) Tbid., 8. 25. 

8) Public Money Drainage Act, 1850 (13 & 14 Vict. c. 31), s. 4. 

0) Public Money Drainage Act, 1856 (19 & 20 Vict. c. 9), ss. 2, 8. If no 
advance is actually made the certificate may be cancelled (Public Money 
pasinage Act, 1848 (11 & 12 Vict. c. 119), s. 2). 

“p) Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), «. 34. 

_” Ibid., 8. 42. As to the collection of land tax, see title Tax, p. $17, 


post. 
{r) Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), s. 35. That is, 
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tithe rentcharge and quit rents or chief rents incident to tenure (s). 
It is redeemable by the Jandowner at any time before the expiration 
of twenty years from the commencement thereof (t), and is appor- 
tionable(a). Limited owners are bound to keep down the charges 
and to maintain the works (b). 








by distress or by delivery of the lands charged in lieu of arrears (Tithe Acts, 
1836 (6 & 7 Will. 4, c. 71), 88. 81, 82; 1891 (54 & 55 Vict. c. 8), ss. 2 et sey.); 
see title ECCLESIASTICAL LAW, Vol. XI., p. 749. 

s) Public Money Drainage Act, 1846 (9 & 10 Vict. o. 101), s. 35. 

t) Tbid., 8. 45. 
: Ibid., s. 44; Public Money Drainage Act, 1856 (19 & 20 Vict. c. 9), a. 8. 
} Public Money Drainage Act, 1846 (9 & 10 Vict. c. 101), 8s. 38, 39. ‘Tenants 
paying the eee may deduct them from the rent, unless they have them- 
selves joined in the application (ibid, s. 4°}, 
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Sect. 1.—Incidence. 
Sus-Secr. 1.—Property Charged. 


714. Land tax (a) is charged on all manors (b), messuages, lands 
and tenements, and also on all quarries, mines of coal, tin and lead, 
copper, mundic, iron and other mines, iron mills, furnaces and 
other iron works, salt springs and salt works, all alum mines and 
works, all parks, chaces, warrens, woods, underwoods, coppices, 
and all fishings, tithes, tolls, annuities, and all other yearly profits, 
and all hereditaments of what nature or kind soever, without exemp- 
tion of any privileged place or person (c). 

Thus, a hereditament which is held by any person, whether 
above or below the surface, is liable to assessment, irrespective of 
the use to which it is applied, and even though the surface of 
the land is put to such use as to be exempt(d). An easement, 





(a) Land tax was first imposed for one year only in 1692, when an assessment 
was directed of 48, in the pound upon all real estate assessed on the bond Jide 
ruck-rent, and on offices (except naval and military), and on personal estate of 
24a. per £100 (stat. (1692) 4 Will. & Mar. c. 1). In 1698 this was altered to an 
annual grant of a fixed sum called “an aid by a land tax’ and the proportions 
to be contributed by the various local areas were specified (stat. (1698) 9 Will. 
3, c. 10). A similar Act was passed in every subsequent ycar down to and 
including 1797, after which year the tax was made perpetual as regards land by 
the Lund Tax Perpetuation Act, 1798 (48 Geo. 3, c. 60). So far us offices and 

rsonul ostuto were concerned, the tax continucd to be an annual one 

own to tho year 1833, whon it was abolished (stat. (1833) 3 & 4 Will. 4, c. 12). 
Tho tax was never levied in Ireland, but was extended to Scotland at the 
union. Under the annual Acts the fixed proportion for the several divisions 
into which the whole country was divided up was to be levied by assessing 
the porsonaltv and salaries in each separate parish or district at 48. in the 
und, aud by assessing the land by an equal pound rate, so that the pro- 
duce of the rate on the land when added to the produce of the other rate of 
4s. in the pound should make up the fixed proportion for the division. In 
these circumstances it resulted that the amount to be raised from the land varied 
according to the amount produced by the other annual rate. For a long timo 
aftor the land tax had been made perpetual there was a question as to whether 
the quotas to be paid by the various parishes and districts within a division 
could be varied so as to equaliso the rate throughout the division, but 
it was finally determined that, under the provisions of the Land Tax Per- 
etuation Act, 1798 (38 Geo. 3, c. 60), 8. 74 (re-enacted by the Land Tax 
tedemption Act, 1802 (42 Geo. 3, c. 116), s. 180), the quota payable by each 
rish was made pormanent at its then proportion to the other parishes in the 

ivision (2. vy. Land J'ax Cummisstoners (1853), 2K. & B. 694). 

b) The lord of a manor is assessable for quit-rents, but not in respect of fines 
and other casual profits of uncertain amount (Grant v. Astle (1781), 2 Doug. 
(K. B.) 722); and compare title EASEMENTS AND Prorits 4 PRENDRE, Vol. XI, 
p. 237. The first reason given by the court for the decision in Grant v. Astle, 
supra, was the annual nature of the tax, which no longer applies, but its final 
reason, the usage of almost a century, has gathered weight with time. 

(c) Land Tax Act, 1797 (38 Goo. 3, c. 5), 8s. 4,24. The words in the text are 
in their nature extensive, and are to have their natural and ordinary meaning 
given to them; they will not be cut down eo as to exempt from taxation 
property which comes within the description of the more general words, because 
it is not specifically mentioned (Metropolitan Ratl. Co. v. Fowler, [1893] A. O. 
416, per Lord Herscuxtt, L.C., at p. a In the present title, 6 con- 
text otherwise requires, the word “lands” is Sse to include all the different 
kinds of property subject to land tax. 

(d) Metropolitan Rail. Co. v. Fowler, supra (railway tunnel under a highway); 
Weatwinster Corporation y. Johnson, Same v. Fuller, [1904] 2 K. B. 737, C. A., 


Lanp Tax. 


however, is neither land nor a hereditament, and is not liable to 
assessment (e). 

715. Tolls along an ordinary turnpike road in which no private 
interest or profit existed were always exempt from land tax(/'), but 
tolls in the nature of private property are a separate franchise 
assessable to the land tax as a hereditament (g), even though they 
belong to companies, the sliares in which are declared to be 
personal property by Act of Parliament (i). The redemption of 
the land tax in respect of the land on which the abuttals of a bridge 
are built will not exonerate the tolls (i), but if the bridge is by Act 
of Parliament exempted from all rates and taxes, the tolls also are 
exonerated (). 

716. Persons having shares in the New River Company or in the 
Thames, Marylebone, or Hampstead waterworks, or in fire insurance 
companies, are liable for land tax in respect of the profits ((). 


Sun-Secr. 2.—Personal Liability. 
(i.) In General. 

717. The land tax is to be rated and charged upon the persons 
“having or holding” lands (m), and the persons liable in the first 
instance are the several occupiers of the lands chargeable (n). 

If the occupier of any house or tenement is a person entitled to 
diplomatic immunity, the tax must be paid by the landlord or 
owner (v). 

718. If lands are charged with or subject to any fee-farm rents, 
rents-service, or other rents, payments, sums of money or annuities 
issuing out of, or payable therefor, such rents or annuities must 
bear their proportion of the tax (p), and the owner of the lands or 





reversing Wright, J., [1904] 1 K. B. 19 (public lavatory under a road) ; Central 
London Railway v. City of London Land Tax Commissioners, [1911] 1 Ch. 467 
(railway undor a road). 

(e) Chelsea Waterworks Co. v. Bowley (1851), 17 Q. B. 358, where it was 
decided that the plaintiff company was not liablo tv assessment in rospect of 
ita pipes. 

(/) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 122 (repealed by Statute Law 
Revision Act, 1872 (35 & 36 Vict. c. 63); Vaurhall Bridge Co. v. Sawyer (1851), 
6 Exch. 504, 509. 

(y) Vauxhall Bridge Co. vy. Sawyer, supra (tolls of a bridge); Charing Cross 
Bridge Co. v. Mitchell (1855), 4 E. & B. 549. Tolls charged for passenyors and 
goods by a railway company under its statutory powers are not a separate 
franchise (Central London Railway vy. City of London Land Tax Commissioners, 


supra). 
(kh) Vauxhall Bridge Co. v. Sawyer, supra ; Charing Cross Bridge Co. v. Mitchell, 


supra. 

(§) Charing Cross Bridge Co. vy. Mitchell, supra; Waterloo Bridge Co. v. Cull 
(1858), 1 EB. & B. 213. 

k) Triton v. Nécholls (1856), 5 W. RB. 24. ; 

t) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 57; and see Metropolis Water Act, 
1902 (2 Edw. 7, c. 41), 8. 9; and as to water companies generally, see title 
Water Surpty. Companies are taxed in their corporate capacity (Royal- 
Exchange Assurance Co, y. Vaughan (1757), 1 Burr. 158). 

m) d Tax Act, 1797 (38 Geo. 3, c. 5), 8. 4. 

n) R. vy. Mitcham (Inhabitants) (1787), Oald. Mag. Cas. 276. For the law 
of landlord and tenant, see title LanpLonD AND TENANT, pp. 331 e seq., post. 


o) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 46. 
p) Tbid., ss. 5,24. The rent should be taxed at the same rate as the land 
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his fenant (g) may deduct such ro j 

the charge is bound to allow such deluchion ns bid fon : 

residue of the charge(r), unless the terms of the aaeee 

agreement of the parties provide otherwise (s). ules 
If the party entitled to make the deduction omits to do s0, the 

payment cannot be recovered subsequently from the owner of 

the charge (t). 


719. In the case of fee-farm rents payable to the Crown or to 
persons claiming under the Crown, the person paying the rent is 
entitled to a deduction of 4s. 1n the pound in respect of the land 
tax, and he does not lose this right by redeeming the tax (a). 


720. Land tax is not apportionable as between the representa- 
tives of a deceased tenant for life and the remainderman (b). 


(ii.) Exemptions. 

721. Lands in the occupation of the Crown or its immediate 
servants for public purposes are exempt from land tax(c). This 
exemption depends on occupation, not on ownership, and Crown 
lands (d) in the occupation of private individuals are not exempt (e). 


722. Poor persons, whose lands, tenements, or hereditaments 
aro not of the full yearly value of 20s. in the whole, are exempt (/). 


723. A landowner who is allowed a total exemption from income 
tax by reason of his income not exceeding £160 per annum 
is also exempt from land tax, and one-half of the land tax is 
remitted to a landowner who is entitled to an abatement of income 
tax by reason of his income not exceeding £100 per annum (9). 


out of which it issues (Ning vy. Weston (1709), 2 Eq. Cus. Abr. 62; Lrockman vy. 
Honcywood (1716), 1 P. Wins. 3828; Adair vy. New Rever Co. (1805), 11 Ves. 429). 

(yg) Land Tax Act, 1797 (88 Geo. 3, c. 5), 6. 24 

r) lbtd., s. 5, 

0 Lund Tax Act, 1797 (38 Geo. 3, o. 5), 8. 35; Robinson v. Stephens (1709), 
2 Salk. 616; Bradbury vy. Wright (1781), 2 Doug. (K. B.) 624; and ses Blandford 
Sa tah v. Marlborough (Dowager Duchess) (1743), 2 Atk. 642. 

ie v. Lamprey (1719), 3 P. Wms. 127, n.; Nécholls v. Leeson (1747), 

8 Atk. 573 


(a) Lund Tax Act, 1797 (38 Geo. 3, c. 5), ss. 80, 31; Moody v. Wells (Dean 
and Chapter) (1856), 1 H. & N. 40. As to tenants of Crown lunds, see also 
p. 322, post, and title ConsTITUTIONAL Law, Vol. VIL, pp. 179, 180, 237. 

b) Sutton y. Chaplin (1804), 10 Ves. 66. As to apportionment generally, see 
titles ReaL PROPERTY AND CHATTELS REaL; RENTCHARGES AND ANNUITIES; 
S&TTLEMENTS ; WILLS. 

c) A.-G. v. Hill (1836), 2M. & W. 160; Colchester vy, Kewney (1866), L. RB. 
1 Exch. 368; affirmed, sub nom. Colchester (Lord) ¥. Kewney (1867), L. B. 2 
Exch. 253, Ex. Ch. 

(d) Land purchased out of a fund subscribed by private individuals for a 
particular patron: though it is vested in trustees for the commissioners 
appointed ¥ the Crown to administer the fund, is not Crown property 
(Colchester (Lord) v. Kewney, supra). 

(e) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), # 141, which 
provides for the exoneration of Crown lands on redemption of the land tax 
(Colchester (Lord) v. Kewney, supra). Lands chargeuble with land tax do not 
acquire exemption on purchase by the Crown for public purposes, though 
there might be difficulty m enforcing payment against the Crown (Colchester 
v. Kewney, supra, per CHANNELL, B., at p. 380); and see the text and note (a), 

‘at 
mr) Land Tax Aot, 1797 (38 Geo. 8, 0, 5), 8. 80. 

(g) Finance Act, 1898 (61 & 62 Vict. c. 10), s. 12, 
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. Colleges or halls in either of the two universities of Oxford 
or Cae and the Colleges of Windsor, Eton, Winchester and 
Westminster, and the corporation of the governors of the charity for 
the relief of the poor widows and children of clergymen, and the 
College of Bromley, and any hospital(/) in England, Wales, or 
Berwick-upon-Tweed, are exempt(t) in respect of the sites of the 
said colleges, halls or hospitals, or any buildings within their walls 
or limits (k). The exemption extends also to houses or lands which, 
on or before the 25th March, 1698(J), belonged to the sites of any 
college or hall in England, Wales, or Berwick-upon-Tweed, or to 
Christ’s Hospital, St. Bartholomew, Bridewell, St. Thomas and 
Bethlehem Hospitals, or to the corporation for the relief of the poor 
widows and children of clergymen, or the College of Bromley, and 
also all lands, tenements, or hereditaments, revenues or rentg 
belonging to any other hospitals or almshouses in England, Wales, 
or Berwick-upon-Tweed, which were in existence at the date of the 
tax being made perpetual (m). The exemption is absolute as regards 
colleges and halls, the named hospitals and the College of 
Bromley (x), but in the case of lands belonging to the corporation 
for the relief of the poor widows and children of clergymen and to 
any unspecified hospital or almshouse, it only extends to the rents 
and revenues to be received and disbursed for the inimediate use 
and relief of the poor of the said hospitals and almshouses(0). In 

the cases of these unspecified hospitals and almshouses, if their 
lands are let at less than a rack-rent, the tenant is treated as owner 


(h) Hospital is used in its popular sense, and any institution which in a 
popular, though not in a strictly legal, sense could be called a hospital may 
claim exemption Nerenect v. Kewney (1866), L. R. 1 Exch. 368, 377). 

() Land Tax Act, 1797 (38 Geo. 3, c. 5), 8.25. Theso exemptions arose 
under the annual Act, but were made perpetual (Land Tux Perpetuation Act, 
1798 (38 Geo. 3, c. 60), 5.1). See also title Envcation, Vol. X11., p. 98. 

(k) Lands and buildings which wero not a portion of tho ancicnt site of a 
college or hospital, and, therefore, not originally exempt, are protected under 
the Land Tax Act, 1797 (88 Geo. 3, c, 5), 8. 25, if they were taken into, or 
became part of, such college or hospital between the date of the parsing of the 
first Land Tax Act and the Land Tax Perpetuation Act, 1798 (38 Cico. 3, ¢. 60) 

Harrison vy. Bulcock (1788), 1 Hy. Bl. 68; All Souls College, Oxford y. Co-lar 
1804), 3 Bos. & P. 635). The exemption, however, was held not to extend to 
ands purchased by a colloge, soon after the passing of the first Land Tax Act, 
under a private Act of Parliament, which provided thut the colloge should pay 
all taxes which the lands in question then wero, or should theresfter bo, 
subject to (All Souls College, Oxford v. Costar, supra), It seems to follow from 
the decision in Boehm v. Wood (1823), Turn. & RB. 332, 3:33 (see p. $29, post), 
that allotments in respect of exempt lands of colleges and hospituls ure also 
exempt. 

(2) The date appointed for the first quarterly payment of the tax. The 
expression has been construed to mean “lands which during the currency of the 
first assessment belonged to the sites” etc. (St. Thomas’, St. Bartholomew's, and 
Bridewell Hospitals v. Hudgell, [1901] 1 K. B. 364, per Writs, J., at p. 377). 

(m) Colchester v. Kewney, supra ; affirmed, sub nom. Colchester tec, vy. Keune: 
(1867), L. BR. 2 Exch. 253, Ex. Oh.; Land Tax Act, 1797 (38 Geo. 3, c. 9) 
es. 25, 29. 

(n) St. Thomas’, St. Bartholomew's, and Dridewell Hosjatals v. Hudgell, supra. 
The exception in the Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 27, in the case of 
tenants bound by their leases to pay taxes, only applied to contracts made 
when the Act was passed and not to future arrangements (fbid.). 

(0) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 25. 
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to the extent of the surplus value over and above what goes to the 
charity ( p). 

The question whether lands belonging at any time to any of the 
exempted institutions are exempt from the tax is to be determined 
by reference to the first assessment (q). 


725. All questions as to the quantum of the charge in the case 
of lands belonging to unspecified hospitals or almshouses, or 
whether lands belonging to hospitals were assessed in the fourth 
year of William and Mary, are to be determined by the Land Tax 
Commissioners, whose decision is final (7). 


726. Land tax is perpetually payable out of the land subject 
thereto at the date when it was made perpetual regardless of sub- 
sequent dealings (s). 

and originally subject to the fax is not exempted when its 
use is changed to a purpose which would have brought it within 
the exemption(?), and the exemption given to the sites of hospitals 
etc. remains unaffected by their application to other uses (wu). 


727. Lands which are by statute vested in their owners free 
from all taxes are exempt from land tax, though the exonerating 
statute was passed prior to 1798(a). An exemption from parochial 
rates and assessments is not sufficient (b). 

The extraordinary tithe rentcharge payable in respect of hop- 
grounds, orchards, fruit plantations, and market gardens is exempt 
from land tax (c). 

By a series of statutes for the gratuitous exoneration of lands 
belonging to small livings or other charitable institutions of which 
the total annual income did not exceed £150, exemption can be 
claimed on the ground of a living being under £150, if it was 
actually exonerated before 1820 (d). 


(p) Land Tax Act, 1797 (38 Geo. 3,c. 5), 8. 26; St. Thomas’, St. Bartholomew's, 
end Bridewell Hospitals v. Hudygell, [1901] 1 K, B. 364, 377. 
(9) Land Tax Act, 1797 (38 Geo. 4, c. 5), 8. 29; St. Thomas’, St. Bartholumew's, 


and Bridewell ay rae v. Hudgell, supra. 

r) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 28; Harrison v. Bulcock (1788), 

1 Hy. Bl. 69, 72. As to the Land Tax Commissioners, see p. 313, post. 

(s) An exchange of lands under statutory powers does not shift the liability 

Cs (or ee ae the land taken in exchange (Cooch v. Walden (1877), 46 
. dv. (CH. . 

t) Catcheste ciety v. Kewney (1867), L. R. 2 Exch. 253, Ex. Ch. 
u) Cox v. Rabbite (1878), 3 App. Cas. 473. 

r " 1800) - oo Ceo), ; re Rep. 2; and see Perchard v. 
eywood : erm Rep. 468, 473; Ston College v. London Corporation, 
1901) 1 k B. 617, 621, C. A. me 
b) Waterloo Bridge Co. v. Cull (1858), 1 E. & E. 213, 
¢ — v. aoe (1893] 1 B. 251. See title Eoormsuasticat Law, 


(d) The Kits in question were statutes (1806) 46 Geo. 3, o 183; (1809 
49 3, 0. 67; (1810) 50 Geo. 3, c. 58; the Land Tax Redemption Act, 181 
(53 Geo. 3, 0. 123); the Land Tax oe Act, 1814 (54 Geo. 3, o. 173); and 
the Land Tax emption Act, 1817 (57 Geo. 3, c. 100). A list of the number 
of small livings exonerated in each year under these Acts is given in Bourdin’s 
Exposition of the Land Tax, p. 92. 


LAND Tax, 


Sxor. 2.—Commissioners. 


Sun-Secr. 1.—Qualéfication, 


728. The assessment of land tax is entrusted to the Land Tax 
Commissioners appointed under the authority of Parliament for 
executing the Acts granting a land tax(e). They require no 
qualification by estate, either landed or personal (f), but in the 
case of cities, boroughs, Cinque Ports, or towns corporate, a 
Commissioner must be qualified by inhabitancy, and he is liable to 
a penalty for acting without such qualification (g), unless, being a 
county Commissioner, he acts for a city or borough where there are 
not sufficient Commissioners (h). 

No person who has held the office of inspector or surveyor of 
assessed taxes may act as Commissioner (i). 


Sus-Secr. 2.—Appointment. 


729. The Commissioners are appointed by special Acts of Parlia- 
ment, known as the ‘“‘ Names Acts,” whenever occasion arises. By 
the last of such Acts it is provided that the persons named in the 
schedule signed by and deposited with the clerk of the House of 
Commons (being, where so required, duly qualified by inhabitancy) 
shall be Commissioners within the respective counties, shires, and 
places in the schedule respectively mentioned (X). 

In addition, all justices of the peace for any county, shire, riding, 
division, or district (1), are entitled to act as Commissioners (2m), 
and the mayor of any city or borough may act for his city or 
borough (n). 


730. For all acts done in execution of their office the Com- 
missioners, their assessors, and collectors, are only liable for tho 
penalties inflicted by the Acts (0), and are entitled to the protection 
given to public authorities (7). 


Sus-Secr. 3.—Proceedings. 


731. The Commissioners must meet together from time to 
time at the usual place of meeting in their respective divisions, 
or any place adjoining (q). The first general meeting for each year 


(ec) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 5. In this title the 
word “Commissioners” is used to indicate the Land Tax Commissioners as 
distinct from Commissioners for the Redemption of the Land Tax. 

(/) Land Tax Commissioners Act, 1906 (6 Edw. 7, c. 62), 6. 2. Tho property 
qualification is abolished, even though the appointment was made under a 
previous Act (ibtd.). 

(g) Land Tax Commissioners Act, 1798 (38 Geo. 3, c. 48), 8. 1. 

(hk) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 86. 

(¢) Land Tax Commissioners Act, 1827 (7 & 8 Geo. 4, c. 75), s. 6. 

(k) Land Tax Commissioners Act, 1906 (6 Edw. 7, c. 52), 8. 1. A pmnt 
of such schedule in the London (azette is admissible as evidence (tbid.). 

(?) District includes borough (Land Tax Commissioners Act, 1906 (6 Ixlw. 7, 
c. 52), 8. 3). 

m) Land Tax Commissioners Act, 1827 (7 & 8 Geo. 4, c. 75), #. 1. 

n) Iand Tax Act, 1797 (38 Geo. 3, c. 5), 8. 87. : 

(0) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 19. : 

(p) Public Authorities Protection Act, 1893 (56 & 47 Vict. c. 61); see ‘itle 
PuBLIO AUTHORITIES AND PuBLic OFFICERS. 

(qg) Land Tax Act, 1797 Hy Geo. 3, c. 5), 8. 7; Taxes Management Act, 1880 
(43 & 44 Vict. c. 19), 8. 26 (1), (2). I¢ may be observed that the powers con- 


pained in the Land Tax Acts are saved in cases not express} 7 provided for by the 
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must be held before the 10th April (r), but failure to do s0 does 
not invalidate any appointment or act of the Commissioners (s). 
Two Commissioners constitute a quorum (i). | 


732. At the first general meeting for each year the Commissioners 
must appoint a clerk(u). ‘he appointment 1s for & year, subject 
to removal from office, only for just cause, by the majority at a 
meeting of the Commissioners duly summoned (v). A vacancy 
occurring in the course of any year 1s to be filled by the Commis- 
sioners electing a person to act as clerk for the remainder of the 
year(w). ‘he remuneration of the clerk is a fixed sum, not less 
than the amount which would have been paid to him by way of 
pounduce for the year commencing oth Apru, 1890 (2). 


733. The Commissioners must ascertain and set down in 
writing the proportion to be charged on the respective divisions 
towards making up the whole sum charged on the county (y), 
and may subdivide themselves so that three or more may be 
appointed for each division; but such an appointment is not to 
restrain &@ Commissioner from acting in any other part of the 
county or place for which he is appointed (z). 


734. Except in the case of places for which separate and distinct 
quotas of land tax are provided by the Land Tax Acts (a), the 
Commissioners may at a general meeting, subject to the approval 
of the ‘l'reasury, create new divisions and transfer the jurisdiction 
of any parish, together with the land tax payable by it, to such new 
division or any other division of the same county(b). The Com- 
missioners for any division may unite two or more parishes so that 
they shall be considered as one for the purposes of the Land Tax 
Acts (a), but nof so as to alter the quota chargeable on any parish (c). 


Sect. 8.— Assessment. 


735. For the purpose of assessment the Commissioners must 
issue a precept requiring the inhabitants of each division, or some 
of them, to appear before them, under a penalty of not less than 


Taxes Management Act, 1880 (ibid, 8. 9). ‘* Division ” means and includes any 
hundred, rapo, lathe, stewurtry, or district, or any place of separate jurisdiction 
under the Juand Tax Acts (Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 
s. 5). The Commissioners may also meet outside their divisions, with the 
consont . the Board of Inland Revenue (Revenue Act, 1883 (46 & 47 Vict. 
c. 55), a. 12). 

r) Taxes Management Act, 1550 (43 & 44 Vict. c. 19), 8, 41 (1), (5). 

8) Ibid., s. 29. 

t) Ibid., e. 5. 

u) Ibid., 8. 41 (i (5). 

v) Idéd., 8. 41 (1). 

w) Jdéd., 8. 41 (6). 

(z) Taxes (Regulation of Remuneration’ Amendment Act, 1892 (55 & 58 
Vict. . 25), 8. 1 (1). 

v) ton Tax Act, 1797 (38 Geo. 3, o. 5), a. 7. 

z) Thid. 
These aro any Act, or part of any Act, relating in any way to the aasess- 
ment or redemption of the land tax (Taxes Management Act, 1880 (42 & 44 
Vict. c. 19), 8. 6 (1) ). 

(d) 2bid., @. 36. ; ; 

(c) /béd., 0.37. If the union proves inconvenient, it tnay be dissolved by th 
Treasury on a resolution of the Commissioners (ibid., s. 3 (5) ). 
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40s. nor more than £65 for refusal. Out of such inhabitants the  Sxcr. 8 

Commissioners must appoint at least two as assessors for each Assessment 

separate parish or place within the division (d). — 
Any person refusing to serve, or guilty of neglect of, or fraud or Offences. 

abuse in, executing his duties, is liable to a penalty not exceeding 

£40 (e), but no person can be compelled to serve outside the limits 

of the city, borough, or town corporate in which he dwells(f). In 

places extra parochial and parishes where two able and sufticient 

persons cannot be found, the Commissioners may appoint persons 

living near such places to act (9). 


736. The assessors assess the full sum payable by each parish Place of 
on the lands in such parish (i). All landsare to be assessed in the sessment. 
places where they lie(t) and are usually assessed in(/). Lands 
formerly waste or common, which have been assessed, since inclosure, 
in parishes other than those in which they lie, are assessed in tho 
parishes in which they have usually been so assessed (I). 

Special provision 1s made as to the place of assessinont of certain 
lands and subjects, such as shares in the New River Company (1). 


737. In the event of lands being assessed by two distinct bodics Assessment 
of Commissioners, each claiming a right to rate the property, the by two 
King’s Bench Division of the High Court may call upon the Com- ies. 
missioners to appear and may give relief (n). 


738. The assessment is made for the year commencing on Mode of 
25th March and ending on the next 24th March (0). Each lund tax #s8essment. 


om ee ee 


(d) Land Tax Act, 1797 (38 Geo. 3, 5), 8.8. Tho acts of a person duly 
appointed assessor and collector are vulid, though ho be not qualified by 
inhubitancy (JV aterloo Bridge Co. v. Cull (1858), 1 1s. & I. 213). 

(ce) Land Tax Act, 1797 (38 Geo. 3, c. 5), ss. 8, 19. Tho fine is imposed by 
the Commissiuners, who can levy it by distress or imprisonment, and it can only 
be remitted by them (/bid.). 

J) Land Tax Act, 1797 (38 Geo, 3, c. 5), 8. 45. 

g) Jlid., 8. 47. Assessurs are assessed by the Commissioners in respect of 
any tax to which they are themselves liable (ibid., 8. 44). They receive, as 
remuncration, such sum, out of the surplus land tax for any yeur, as the Com- 
missioners certify to be reasonable and the Board of Inland Kevenue approves 
(Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 114 (10) ). 

(4) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 8; Land Tux Redemption Act, 
1802 (42 Geo. 3, c. 116), 8. 180. 

(f) Juand ‘Tax Act, 1797 (38 Geo. 3, c. 5), 8. 53, which applies to tho rating uf a 
person for land, while ibid., 8. 36 (see next note), applies to places where any 
doubt exists as to their loculity (Aargetts v. Morley (1832), 1 1. J. (x. B.) 112). 

(<) Land Tax Act, 1797 (#8 Geo. 3, c. 5), 8. 36. lands have been asses-cd 
for a long time in a parish in which they do not lie, a mandamus will lie against 
the Commissioners to uphold the usage and set aside a transfer of such lands 
to their proper parish (#2. v. Land Jax Commissioners (1877), 36 L. T. 374). 

(/) Land ‘lax Act, 1834 (4 & 5 Will. 4, c. 60), s. 2; as to the assessment uf 
detached pirishes, see Land Tax Act, 1842 (5 & 6 Vict. c. 37), ss. 3—6. 

(m) Land Tax Act, 1797 (38 Goo. 3, 6. 5), 88. 37, 38, 57, 58, 70, 71, 74, 75, 77, 
78, 79, 114, 124; Customs and Inland Revenue Act, 1878 (41 & 42 Vict. c. 15), 
s. 16. The cotire land tax payable in respect of New River property as it existed 
in 1798 is assessed in Londun (Land Tax Act, 1797 (38 Geo. 3, c. 6), 8. 57; New 
Itiver Co. v. Land Tax Commissioners for Hertford (1857), 2 H. & N. 229); but 
after-acquired property of the company remains taxalle as it was beforo if came 
into its hands (New River Co. v. Land Tax Commissioners for Hertford, supra). 
As to the liability of New River shares to assessment, see p. 309, ante. 

(n) Land Tax Redemption Act, 1888 (1 & 2 Vict. c. 58), 88. 2—4; le Glatton 
Land-Taz (1840), 6 M. & W. 689.. 

(v) Taxes Management Act, 1880/43 & 44 Vict. c. 19), #. 48 (1). 
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parish is separately charged with the quota fixed upon it in the yeat 
1798 so long as any part of the tax remains payable (r), but the 
amount assessed in any year in respect of the unredeemed quota is 
not to exceed the amount which would be produced by a rate 
of 1s. in the pound on the annual value (s) of the land in the 
parish subject to land tax, and any excess over that amount is 
remitted for the year (t). No assessment is to be made at ao 
less rate than 1d. in the pound on the annual value, except 
where such assessment would produce a net sum exceeding the 
amount required for the redemption of the whole of the unredeemed 
quota, in which case the assessment is to be at a rate which 
will produce such net sum, and is to be applied as surplus land 
tax (a). 

When the assessment is complete, one copy is delivered by the 
assessors to the Commissioners (b), who have two duplicate copies 
prepared by their clerk, one of which is transmitted to the Commis- 
sioners of Inland Revenue and the other, duly signed and sealed, is 
delivered to the collectors (c). An account of the totals is prepared 
by the clerk and transmitted to the collector of inland revenue (). 
If lands are overcharged, the Commissionors may abate the assess- 
ment and cause the money so abated to be reassessed and levied 
as they think reasonable within the whole division (e). 

Any assessment not made or against which any appeal is pend- 
ing when the first assessments are signed and allowed, are added 


(7) Land Tax Redemption Act, 1802 iy Geo. 3, c. 116), ss. 180, 182; J?. v. 
Land Tax Commissioners (1803), 2 BE. & B. 694. In the event of the Commis- 
sioners failing to assess any division or parish for its full quota, they may be 
compelled to do so by the court (Re Land Tux Commissioners for Westminster 
(1747), Park. 74; A.-G. v. Land-Tux Commissioners (1823), 12 Price, 647; and 
see Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 112); but the court 
will not interfore with their discretion as to the mode of apportioning such 
quota he Holborn Land Tax Assessment (1850), 5 Exch. 548). 

(s) This, under the provisions of the Iinance Act, 1896 (59 & 60 Vict. c. 28), 
8. 35, means the annual value by determination of the General Commissioncrs of 
Income Tax for the purpose of Sched. A of the Income Tax Act, 1842 (5 & 6 
Vict. o. 35), or if there 18 no such determination, then as determined by them 
for the purposes of Part VL of the Finance Act, 1896 (59 & 60 Vict. c. 28). 
As to the meaning of annual value under these Acts, see title IncomE Tax, 
Vol. XIV., p. 636; and as to what, if any, deductions may be allowed in calcu- 
lating such annual value for the cost of collection of manorial rents or tithe 
commutation rentcharges etc., see Stevens v. Bishop (1888), 20 Q. B. D. 442, C. A. 
and Norfolk (Duke) vy. Lamargue (1890), 24 Q. B. D. 485. Before the Finance 
Act, 1896 (59 & 60 Vict. c. 28), the poor rate valuation was generally adopted as 
the basis for assessment (see f. v. Land Tax Commissioners (1894), 58 J. P. 446). 
But it was the duty of the Commissioners to have regard to the fluctuations 
of the value of property within the division, though no mandamus would lie 
against them to make an — assessment (2. v. Land Tax Cummissioners 
(1851), 16 Q. B. 381). The Commissioners, surveyors, or assessors, or an 
person authorised by them, may for the purposes of the assessment inspect all 
parish books (Taxcs Management Act, 1580 (43 & 44 Vict. c. 19), s. 39). 

#) Finance Act, 1896 (59 & 60 Vict. c. 28), s. 31. 
a) Ibid., 8. 32 (2), (3). As to surplus land tax, see p. 321, post. 

b) As to the forms of assessment, see Taxes Management Act, 1880 (43 & 44 
Vict. c. 19), 5. 15. 

(c) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 8 ; Taxes Management Act, 1680 
(483 & 44 Vict. c. 19), ss. 70, 83. 

d) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), a. 61. 

e) Land Tax Act, 1797 (38 Geo. 3, ¢. 5), 8. 84. 
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to such first assessments by being included in a separate form of 
assessment (f). 

Disputes as to the assessment or levying of land tax are deter- 
mined by the Commissioners, whose decision is final (g), but no 
Commissioner may, under a penalty of £50, take part in the decision 
of any controversy in which he is personally interested (kh). 


Sror. 4.—Appeals. 


739. When the duplicate assessment is delivered to the col- 
lectors, the Commissioners must give them notice when and where 
appeals against the assessment are to be heard, the time being at 
least thirty days from the date of the delivery of the duplicates to 
the collectors (i). The collectors within ten days after receipt of 
the duplicate must give notice of the time and place so appointed 
by writing fixed on the doors of the parish church or chapel of 
ease of every parish. Persons intending to appeal must give notice 
in writing to one or more of the assessors, who may, if they think 
proper, attend before the Commissioners to justify the assess- 
ment(k). The decision of the Commissioners is final (/), and even 
if erroneous cannot be disturbed by the courts (m). 


Scot. 5.—Collection. 


740. Collectors are appointed by the Commissioners (or in case 
of default on their part by the Commissioners of Inland Revenue), 
preferentially out of the residents of the parish in respect of 
which the appointments are made(n). If the person nominated 
declines to act he must, under penalty, give notice of his refusal 
within fourteen days after the notification to him of his appoint- 
ment(o). The Commissioners of Inland Revenue may require 
security to be given (p), and, in default, may appoint a collector for 
the parish in respect of which the default has occurred (a). Security 
may also be required from collectors by the Commissioners or by 
any two of the inhabitants of the parish for which tho collector is 
appointed (6). The security is given by bond (r), which is exempt 
from stamp duty(d). The giving of security relieves a parish from 
any liability for the default of a collector (c). 


J) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 5, 84. 

g) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 23. 

h) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8, 35. 

(i) Land Tax Act, 1797 (38 Geo. 3, c. 5), 8. 8. As to the service and affixing 
of notices, see Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 16. 

(4) Land Tax Act, 1797 (38 Geo. 3, c. 5), 5. 8. 

(2) Lbid, 

ak R. vy. Land Tax Commissioners (1894), 68 J. P. 446. 

Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 73 (1), (2), (6), (7), 
(8). | ae may be grouped and treated as one for purposes of collection 
(sbid., 8. 72). 

0) Ibid., 8. 73 (3), (4), (5). 

'* [bid., a WG 

I bid., 8. 75. 
I bid., 8. 77 (1), (2). 
I bid., ss. 76, (7 (3). 
d) [did., 8. 78. As to stamp duties generally, see title Reventa. 
¢) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 6. 79. 
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741. A collector must pay over and account, if necessary on 
oath, to the proper oflicer, for all sums received by him (/), and 
he must deliver schedules of arrears (g), which remain with the 
Income Tax Commissioners, and, if the arrears are not recovered 
within forty days, may be certified to the High Court and be ground 
of process(k). On clearing his account he must deliver up all 
duplicates of assessment and books of receipts and counterfoils 
furnished for his use(i). He must also make a return on oath of 
arrears which he cannot recover, and for which he may claim 
credit in reduction of the amount of surplus land tax upon 
the assessment charged against him in the Commissioners’ 
duplicate (/c). 


742. The Commissioners may, and, if required by a surveyor of 
taxes, must (l), examine any collector on oath as to the state of his 
accounts and collection (m). Any dereliction of duty on the part 
of a collector renders him liable to pecuniary penalties (rn). In 
the event of delay in the payment of the tax through his neglect, 
he may be dismissed (0), while, if he make default in payment 
of moncys received by him, the Commissioners may seize and 
sell his property (p), or bring an action against the sureties on his 
bond (q). In addition, so long as a collector is not proceeded 
against twice for the same offence, he remains liable to any criminal 
indictment that may lie against him, and for this purpose he is 
deomed to be employed in the service of the Crown (7). 

The remuneration of a collector is the sum paid to the collector 
by way of poundage for the year commencing 6th April, 1890 (a). 


743. The land tax is payable on the 1st January in every year, 
except where an assessment has been sicned or allowed on or after 
that day, in which case it is payable on the day after the assessment 
has been signed and allowed by the Commissioners (b). 


744. The collectors, on receipt of the duplicate of the assessment 





(/) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), ss. 100, 101, 102, 104. 

The meter 80 received are paid into the Exchequer (sbid., 3. 14). 

g) 1 bid., 8s, 103 (b), 107. 

h) I bid., 83, 105, 106, 111. 

i) [bid., 8. 110. 

k) [bid., e. 114 (11), (12). 

) The surveyor may report any failure of duty on the part of a collector to 
the Oommissioners (fbid., 8. 115). As to the appointment of surveyor, see tlid., 


8. 17. 

(m) Ibid., 8, 116. 

n) J lud.,8. 121, As to the recovery of ponalties, see p. 320, post. 

o) Taxcs Management Act, 1880 (43 & 44 Vict. c. 19), 8. 117. 

p) J bid, 8. 118. 

) Jbid.,8. 119. In the evont of the Commissioners failing in such an 
actiun, the costs are defrayed by an assessment upon the inhabitants of the 
parish in relation to which the bond was given (sbid., 8. 120). 

tr Revenue Act, 1889 (52 & 53 Vict. c. 42), 8 14. 

(a) Taxes (Regulation of Remuneration) Amendment Act, 1892 (35 & 56 
Vict. c. 25), 8. 1. The Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 
s. 114 (10), which allowed the collector to retain surplus land tax if it did not 
amount to £5, is repealed by the Revenue Act, 1889 ie & 53 Vict.c. 42), a, 11. 

(b) Taxes Management Act, 1880 (43 & 44 Vict. 6, 19), a. 82 (1), (3). 
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and the warrants for collecting the same(c), demand the tax when 
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of abode, or on the premises charged, as the case may require (d). 


745. Ifa person refuses to pay (e), the collector may raise the sum 
required by distress and sale(f). Ifno sufficient distress can be levied, 
the Commissioners may commit the defaulter to prison(q). The 
goods of a defaulter cannot be seized under any process of law, 
except at the suit of the landlord for rent, unless the party making 
the seizure pays all arrears in full, or, if more than one year’s arrears 
are claimed, makes payment of one year’s arrears (/). 


746. If the assessment cannot be collected through the lands 
being unoccupied, the deficiency must be made good by a re- 
assessment of the parish (i). Insuch cases, however, the collectors 
may at any time afterwards enter and distrain, and distribute the 
money raised by such distress proportionately among the parties 
who contributed to the tax of the unoccupied lands (k). 

If woodlands are assessed and no distress can be had, the 
collectors may enter and cut and sell sufficient of the wood (timbor 
trees excepted (/)) to pay the assessment and the charges incident 
thereto (2), 

If default is made for six days after demand in payment of the 
assessment charged on any tithes, tolls, profits of markets, fairs 
or fisheries, or any other annual profits, not distrainable, the 
collectors may be authorised by warrant under the hands and 
seals of any two of the Commissioners to seize and sell so much of 
the said tithes, tolls or other profits as may be sufficient to raise 
the sum assessed and all charges occasioned by non-payment 
thereof (1). 


747. No action for illegal distress will lie 80 long as the issuing 
of the warrant and the levying of the distress are regular, provided 
that the Commissioners had jurisdiction to make the asscssinent, 
in which case the only appeal is to them, and their determination 
on appeal is final (0), An assessment, however, in respect of land 
which is not subject to land tax is illegal and may be treated as 
null and void, and an action for trespass will lie for any distress 
made in respect of such assessment ( p). 


Tbid., 8. 85 (1). 

e) As to refusal to pay, see title Distress, Vol. XI, . 211. A reasonable 
time should be allowed to elapse between demand and distress ((/ibba v. Steal 
(1828), 8 B. & C. 528). 

J) See title Distress, Vol. XI., pp. 218 ef aeg. 

i Taxes ee Act, 1880 Gs & 44 Vict. c. 19), 6. 89. 


a Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 83 (1), (2). 


h) Ibid., 8. 88. 
i) Land Tax Act, 1797 (38 Geo. 3, c. 6), 8. 18. 
k) Ibid., a. 40. . 
1) As to what is or is not timber, see titles LanDLoRD anD TENANT, pp. 33! 
ef 8¢7., pe ; SETTLEMENTS. 
m) d Tax Act, 1797 (38 Geo. 3, c. 5), 8, 41. 
n) Ibid., ss. 42, 125. Compare title Distress, Vol. XI., p. 219. 
0) Patchett v. Bancroft (1797), 7 Term Rep. 367; Allen v. Sharp (1848), % 
852 ; Simpkin v. Robineon (1881), 45 L. T. 221. 
(p) Charlton v. Alway (1840), 11 Ad. & El. 993. It would svem that no levy 
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Actions agai: st collectors must be defended by the Commissioners, 
and the costs are defrayed by assessment (q). 

Land tax may also be recovered as a debt due to the Crown, or 
by any other means whereby a debt of record due to the Crown can 
be recovered (7). 

Costs of any proceedings, and reassessed land tax, may be 
recovered in the same way as land tax is recovered (3). 


748. On payment of the land tax the collector must give 
acquittances to the persons paying the same (¢). 


749. In the event of failure to assess or charge the land tax in 
any parish, or to return the duplicates of the assessments, or to raise 
or pay the sums charged, the Commissioners of Inland Revenue may 
set insuper all sums appearing in arrear and return such failure to 
the High Court by certificate to the King’s Remembrancer, who is 
to cause such certificate to be enrolled in his office. The enrolment 
is a record in the office valid and effectual to authorise the issuing 
of process on the application of the Commissioners of Inland 
Revenue against the defaulting parish and the Commissioners, 
collectors, assessors, or other persons liable for the default. The 
defaulting parish is liable to be reassessed in respect of the sums 
go returned tnsuper (wu). 


750. Fines, penalties, and forfeitures under the Land Tax Acts (a), 
if under £20, are recoverable before the Commissioners (b). If over 
£20, they are recoverable in the High Court (c), unless directed to 
be added to the assessments (d). Proceedings for their recovery in 
the High Court can only be brought by order of the Commissioners 
of Inland Revenue in the name of the Attorney-General (e), and 
must be commenced within two years next after the fine or penalty 
is incurred ( f ). 


could be made for an assessment which included arrears for past years, in 
respect of which no assessment had been made (see Newton v. Young (1805), 1 
Bos. & P. (N. RB.) 187). Assessment in a wrong parish is not a ground for 
subsequently setting aside a writ of levars facias under which the amount owing 
hus been levied (Ke Gilatton Land-Tax (1839), 4 M. & W. 570); and see Bristul 
Poor (Governors) vy. Watt (1834), 1 Ad. & El. 264. As to trespass generally, 
eee title TRESPASS. 

(q) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), ss. 19, 20 (7), (8); 
and see p. 313, ante. As to notice of action against collectors, see Thomas v. 
Williams (1844), 1 Dow. & L. 624. 

(r) Taxes Management Act, 1880 (48 & 44 Vict. c. 19), 8. 111 (1). The 
scheduie of arrears is conclusive evidence of the debt (tbid., s. 111(2)). The 
case of 4.-G. v. Sewell (1838), 4 M. & W. 77, does not seem to have any applica- 
tion to this Act. See, generally, title Crown Practice, Vol. X., pp. 1 e seq. 

ue Taxes Management Act, 1380 (43 & 44 Vict. o. 19), a. 113. 

(¢) Tbid., 8. 85 (3). 

u) Tbid., s. 112. 

a) See note (a), p. 314, ante. 

b) Taxes Management Act, 1880 (43 & 44 Vict. o. 19), 8. 21 (5). 

: \* f ori s. 21 (3); Inland Revenue Regulation Act, 1890 (53 & 54 Vict. c. 
1), 8. 22 (1). 

(d) Taxes Management Act, 1880 (43 & 44 Vict. c. 19), 8. 21 (3). For cases 
where penalties are to be added to the assessments, see thid., 8. 121 (3), (4). 

( Tbe, Eh Re igi Act, pha cs & 54 Vict. oe ae 

id., 8. 22 (2), which appears impliedly to re e Taxcs 
went Act, 1880 (43 & 44 Vict. c. 19), 8. 21 (4), = a 
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751. If the total amount of the sums charged in any year by 
the assessment for a parish exceeds the actual amount of the quota 
to be raised in such parish, such excess must be accounted for in 
the ordinary course of collection, and, subject to any remuneration 
that the Commissioners may make to the assessors therefrom, must 
be paid into the Bank of England to “The Account of Surplus 


Land Tux (g).”’ 
A certificate of the excess of each assessment by the amount 


of £5 over and above the quota is to be transmitted by the 
Commissioners to the Board of Inland Revenue before the 24t 
December following the expiration of the year of assessment (h). 


Secor. 6.—Redemption. 
Sus-Secr. 1.—Who may Medeem. 


752. All corporations and persons (other than tenants at rack- 
rent or tenants of Crowr lands) having an estate or intorest (i) in 
land subject to land tax may redeem such land tax (i). 

Trustees, guardians, or committees may redeem on behalf of any 
person subject to disability (2). 


(g) Taxes Management Act, 1880 (43 & 44 Vict. c. 19}, s. 114 (7); and see 
note (g), p. 315, ante. Provision is made for the application of such surplus 
in iy Benet of the tax payable by the parish (thed., 5. 114 (8), (9) ). 

1 d., 8. 114. 

t) Land Tax Redemption (No. 2) Act, 1853 (16 & 17 Vict. c. 117), 8. 1. 
Under the Land Tax Perpetuation Act, 1798 (88 Geo. 3, c. 60), persons or 
corporations beneficially intorested in land had the right to redeom in the first 

lace. If they fuiled to exercise such right the land tax might be purchased 

y astranger. The option givon to persons or corporations having such benefit 
of preference to be considered on the footing of purchasers wus repealed by the 
Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), but the preference was 
continued to 24th June, 1803, after which dato strangers were entitled to 
purchase the land tax as a fee-furm rent. Although this mght has now ceased to 
exist, questions arising out of redemptions under the earlicr Act are to be 
determined according to the law in force at the time of the transaction oe 
Tax Redemption Act, 1802 (42 Geo. 3, c, 116), 8. 2), 80 that questions of title can 
arise even now under the early Acts (see Neame v. Mvorsom (1866), L. 2. 3 Ey. 
91; Pigott v. Pigott (1867), Tu. R. 4 Eq. 549, in both of which cases the court 
had to consider questions depending on the construction of the J.and Tax 
Perpetuation Act, 1798 (38 Geo. 3, c. 60). Provision is made by the Jand Tax 
Redemption Act, 1802 (42 Geo. 3, c. 116), s. 40, for the exoncration of lands 
whore the original redeemer exercised his option to be treated on tho footing 
of « purchaser. ; 

(k) Land Tux Redemption Act, 1802 (42 Geo. 3, c. 116), ss. 9,10. In the 
cuse of companies which acquire lands under Acts of Purliament incorporating 
“he Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), the promoters 
ar entitled to redeem (ibrd., 8. 183). As to the liability of promoters to make 

1 any deticiencies in the assessment, see title CompuULsOnY PURCHASE OF 
Fann AND CoMPENSATION, Vol. VI., p. 18. 

(/) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116),6.14. Where land 
tax was redeemed on behalf of an infant tenant in tail by persons who had no 
authority to act under this provision, the court by an equity charged the estate 
in favour of the personal representatives of the infant with payment of the 
game consideration that they would have been paid if it had boon within the 
Act (Ware v. Polhil! (1805), 1f Ves. 257) ; and as to the effect of the charge, see 
Ware v. Polhill (1852), 5 Ve G. & Sm, 455; Ware v. Egmont (Lord) (1864), 
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Any one of two or more persons entitled to Jands in undivided 
shares as coparceners, tenants in common, joint tenants ete. may 
redeem his proportion of the tax (m). In the event of a subsequent 
partition, the share allotted to the person who has redeemed ig 
forthwith exonerated (n). 

Trustees for charitable or other public purposes may redeem the 
Jand tax on the lands held by them (0). 

Crown Jands or lands in the Duchies of Lancaster or Cornwall 
are not redeemable by the tenants, but may be redeemed, subject to 
certain consents, by the surveyor-general of the land revenues of 
the Crown, now superseded by the Commissioners of Woods(»), 
or the receiver-general of the Duchy of Lancaster, or the surveyor. 
general of the Duchy of Cornwall (q). 

Land tax charges charged on lands, tithes, or other profits 
arising from any living may be redeemed in the firet place by 
the incumbent (7). If the incumbent does not redeem, the 
Governors of Queen Anne’s Bounty, the trustees of property given 
for the benefit of the poor clergy, or the patron of the living, 
may redeem (s). In cases where there is an alternate right of 
presentation, the patron first applying to the Commissioners 
of Inland Revenue may redeem as if entitled to the exclusive 
patronage (¢). 

If the living is under sequestration, the sequestrator may redeem, 
with the consents of the patron and of the ordinary, or the patron 
may redeem, with the consent of the ordinary (1). 


4 De G. M. & G. 460. In the case of an infant tenant for life the pro- 
vision of this section is largely superseded by the powers conferred by 
the Settled Laud Act, 1882 (45 & 46 Vict. c. 38), 5. 60,28 to which sce title 
SETTLEMENTS. In tho case of lunatics the consent of the Lord Chancellor 
seems to have been always necessary (Ex parte I’hil/ips (1812), 19 Ves. 118, 
124); and sce note (o), p. 327, post. As to lunatics generally, see title 
LUNATICS AND PERSONS OF UNsounD MIND. 

(m) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 8.11. Proprietors 
of shares in the New River pampany or in waterworks etc. may redeem the land 
tax on their shures either as a body or individually (éid., 8. 13). So too canal 
compunies, if authorised by Parliament to contract for the redemption of land 
al Oh individual shareholders as to their respective shares, may redeem 

thid., 8. 12). 
( n) Ibid.,s. 39. As to partition generally, see title PARTITION. 

o) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 8. 9. 

p) Soe title ConsriruTionan Law, Vol. VII, pp. 178—180, 222, 
243; Duchy of Cornwall Management Act, 1863 (26 & 27 Vict. 0. 49), 
s. § 


q) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), ss, 10, 131. 

r) Ibud., ss. 10, 15. As to the position of an incumbent so redeeming, see 
Kilderbee v. Ambrose (1854), 10 Exch. 454. If the land tax has been redeemed 
by a patron or a former incumbent, the incumbent for the time being may 

rchase an assignment of the tax for the benefit of the living (Land Tax 

emption Act, 1805 (45 Geo. 3, c. 77), 8. 1), which assignment has to be 
registered within six months from tho date of the contract (Land Tax 
Redemption Act, 1813 (53 Geo. 3, ¢. 123), 8. 30; and see title EocLesrasTicap 
Law, Vol. XI, p. 760. 

3) Land Tax Redomption Act, 1802 (42 Geo. 3, c. 116), as. 15, 16, 17. 

t) Land Tax Redemption Act, 1813 (53 Geo. 3, ¢. 123), s. 28. 

u) I bid., «. 27. 
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Sus-Sxzor. 2.—Procedure for Redemption. 


753. The control of the redemption of land tax is regulated 
by the Commissioners of Inland Revenue (a). 
Any person entitled and desiring to contract for the redemption 
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of the land tax charged upon his property must, either personally redemption 


or by his authorised agent, attend before the clerk to the Land Tax 
Commissioners for the division in which the property is situate 
and sign a declaration in the prescribed form (l). He must furnish 
the clerk with particulars in writing of the property proposed to be 
exonerated, together with satisfactory plans in triplicate of the 
property. If the redemption is effected by a corporation, the 
authority to the agent should be under the seul of the corporation. 

The clerk attests the signature to the declaration, and, on a 
special form, certifies the amount of the land tax charged on the 
property proposed to be exonerated. In the absence of the clerk 
the declaration may be attested by one of the Land Tax Commis- 
sioners for the district, and the certificate of the amount of land 
tax signed by two of such Commissioners. An assistant clerk is 
not authorised to attest. Both documents, with the plans, are 
forwarded by the clerk to the Registrar of Land Tax, who, if the 
documents are in order, prepares a certificate of the contract to 
be signed by the Commissioners of Inland Revenue (c). 

In due course the Registrar of Land Tax notifies to the contractor, 
or his agent, the amount of the consideration (d), which must be 
paid or remitted to the Accountant-General of Inland Revenue at 
Somerset House. Payment must be made in pursuance of such 
notice and to the officers named therein, no other person having 
any authority to receive the money. Upon the money being paid, 
the contract is revistered (e), after which the certificate of the con- 
tract is forwarded to the contractor, or his agent, further indorsed 
with a certificate of registration and of the period from which the 
property will be exonerated from land tax (/). 

No fee may be charged for certificates of assossments, or other 
proceedings, in the redemption of land tax. 


(a) Under the Iand Tax Redemption Act, 1802 (42 Geo. 3. ¢. 116), Comimis- 
sioners for eelling the land tax redeemed or unavld were appointed by the 
Crown from among the Land Tax Commissioners (sce iid., 98. 5,199). The 
powers of those Commissioners were subsequently transferred to the Com- 
missioners for the Taxes (and Tax Redemption Act, 1813 (5:3 Geo. 3, c. 123), 
s. 1). The Boards of Stamps and Taxes were consolidated in 1834 by the 
Land Tax Act, 1834 (4 & 5 Will. 4, c. 60), and in 1849 wero, with the Board 
of Excise, made into one Board of Commissioners of Inland Revenue by the 
Inland Revenue Board Act, 1849 (12 & 13 Vict. c. 1). As to tho appointment 
and powers of the Commissioners of Inlund Revenue generally, see title 
REVENUE. As to tho forms in use, see note (U), infra. 

(6) Finance Act, 1596 & 60 Vict. c. 28), a. 34. For forms, sce 
Encyclopedia of Forms and Precedents, Vol. VII., pp. 46—48. 

3 Land Tax Redemption Act, 1813 (53 Geo. 3, c. 123), as. 10, 11, 12.. 

ti As to how the amount of the consideration is determined, sce p. 324, 


post. 

e) Land Tax Redemption Act, 1802 (42 Goo. 3, c. 116), 8. 164. 

S) Ibid., ss. 37, 38. The registration, if necessary, could be enforced by 
mandamus (/Villiams v. Steward (1817), 3 Mor. 472, 501). 
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Sus-Sectr, 3.—Questions arising on Contract, 


764. If any difficulty arises in the redemption of the land tax 
by reason of lands not having been assessed, or not having been 
distinctly assessed, the proportion of land tax that ought to be 
borne by the property which it is sought to exonerate is adjusted 
by the Land Tax Commissioners for the division g). No contract 
for redemption is to be affected by any appeal from the assessment, 
but it may be revised if it appears that a reduction in the assess- 
ment has been obtained by fraud(h). Errors in the contract may 
be amended, or a new contract entered into (i), and a contract 
becoming impossible of completion may be rescinded (/). 


755. The proper evidence of the redemption of land tax is the 
certificate or a copy of the register (l). In the event of a dis- 
crepancy between the description of the lands in the certificate and 
contract on the one hand, and in the duplicate rating assessment 
on the other, the certificate and contract, in the absence of affirma- 
tive evidence to the contrary (which it lies with the Land Tax Com- 
missioners to produce), are to be taken as correct(m). All con- 
tracts for the redemption of land tax, copies of the register, and 
certificates and receipts are exempt from stamp duty (n). 


Sun-Secr. 4.—Application of Relemplion Moncys. 


756. The price of redemption is the payment to the Commis. 
sioners of Inland Revenue of a capital sum equal to thirty times 
the sum assessed on the land to be redeemed, by the assessment 
last made and signed, less any increase that may be due to the 
assessment of the full penny rate (0). Payment may be made 
either in & lump sum or by such annual instalments as may be 
agreed on wilh the Commissioners of Inland Revenue, interest at 
the rate of 8 per cent. per annum being payable on so much of 


(y) Lund Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 8. 38. Under tbid., 
s. 36, the Commissioners of Inland Revenue have a similar power, but the 
practice is to refer such questions to the Land Tax Commissioners. 

(kh) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), ss. 129, 130. 

(i) Land Tax Redemption Act, 1813 (53 Geo. 3, o, 123), 8. 21. 

(k) Land Tax Redemption Act, 1817 (57 Geo. 3, c. 100), 8. 2:3. 

(2) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 8. 165; Poppleton v. 
Buchanan, Buchanan v. Poppleton (1858), 4 C. B. (N. 8.) 20. When the tax on 
lands adjoining highway is redeemed the redemption extends to the middle 
of the highway (Central London Railway y. City of Lond.n Land Tax Coum- 
Pon ae) (1911), 27 T. DR. 661, OC. A., reversing on this point 8, 0., [1911] 

im) Hodges v. Pearson (1874), 31 L. T. 679. 

n) Land Tax Redemption Act, 1802 (42 Geo. 3, o, 116), 8. 173; Stamp Act, 
1891 (54 & 55 Vict. c. 39), 8. 1. As to stamp duty generally, see title REVENUE 

(0) Asto this, see p. 316,anfe. The meaning of this is that if a rate of less than 
a penny is sufficient to raise the unredeemed quota of the parish, but by virtue of 
tho provisions of the Finance Act, 1898 (59 % 60 Vict. c. 28), a. 32 (2), the full 
penny rate is assessed, the price for the purposes of redemption is to be not 
thirty times the amount actually assessed, but is to be thirty times the amount 
which would have been assessed on such land at the rate which would have 
been required to make up the unredeemed Es te of the parish. As to the 
application of surplus land tax towards ption, see note (g), p. $21, 


Lanp Tax. 


the capital sum as remains unpaid. All instalments remaining 
uppaid may be paid at any time (p). 

757. Moneys paid on account of redemption must be paid into 
the Bank of England to the account of the Commissioners for 
the Reduction of the National Debt (¢), who may apply such moneys 
in the purchase and cancelling of any parliamentary stocks and 
annuities chargeable upon and payable out of the Consolidated 
Fund(r). Ifany payment is made which ought not to have been 
made, if may be refunded (s), 


758. If the contractor dies before the payment of all the instal- 
ments, the unpaid instalments may be paid out of his assets as a 
debt due to the Crown (¢). 

If default is made in payment of any of the instalments, then, 
sulject to any relief that the courts may grant, the laud tax revives 
and is reassessed, and the defaulter becomes subject to a penalty (w). 


Sus-Szor. 5.—-Charye on Lands in favour of Owner who Nedeems. 


759. Any person entitled to redeem may, if he makes 
application at tho date of the redemption, receive from the 
Commissioners of Inland Revenue a certificate charging the lands 
with the amount of the sum paid for redemption, and with interest 
equal to the amount of the land tax redecmed (z). Such a charge 


——— 





(p) Finance Act, lov (59 & 60 Vict. c. 28), 8.52 (1). Before 1896 the land 
tax might be redeemed either by a transfer of consols, or, in cases in which the 
amount of land tax to be redeemed in any place for which separate Com- 
missioners were appointed did not exceol £25 por annum, by a money payment 
of an amount culculated according to the price of consuls. Now tho only 
method of payment is by cash. 

(7) Land Tax Redemption Act, 1813 (53 Geo. 3, o. 123), 8. 13. For the 
extent to which this sectivn is repealed, sco I'inance Act, 1896 (59 & GO Vict. «. 
28), Schedule, 

(r) Land Tax Redemption (Investment) Act, 1853 (16 & 17 Vict. c. 90), 


. 8. 
(s) and Tax Redemption Act, 1802 (42 Geo. 3, ¢. 116), % 171; and seo 
the text, supra. 

(t) Land Tax Redemption Act, 1802 (42 Geo. 3, ¢. 116), 8. 166, 

(u) J lid., ss. 167, 168, 169, 170. The provisions in iid., ss, 180—192, as to the 
recovery of penaltics, yu bed to be impliedly repealed by the Taxes Manage- 
ment Act, 1480 (43 & 44 Vict. c. 19), 8. 21. Where land tax had been, in fact, 
redeemed, but the redemption money had not been puid on the stipulated day, 
the court declined to mnke a declaration that the lind tax had been redeemed to 
ty ly “Ted of title (ie Jackman's Land-T'ax, Lz parte Sparkes (1824), 

‘Cle. 518). 

(xz) Finance Act, 1896 (59 & 60 Vict. ¢, 28), 8. 33 (a). Unidor the Land Tax 
Redemption Act, 1802 (42 Geo. 3, c. 116), 8. 123, on redemption by a person who 
was not entitled to an estate of inheritance in the land (which words do not 
include an estate tail (Ware v. Pulhill (1805), 11 Ves. 257; Blundell v. Stanley 
(1849), 3 De G. & Sm. 433)), the lands were charged with the amount of the 
redemption money and a yearly sum by wav of interost thereon equal to the 
amount of the land tax redcemed. This rizht was takon away by the Land 
Tax Redemption (No. 2) Act, 1855 (16 & 17 Vict. ¢ 117), s. 2, but was restored 
as to contracts for redemption made after tho year 1856 by the Taxes Act, 1856 
(19 & 20 Vict. c. 80), 8. 3, which is repealed by the Statute Law Revision Act, 
1875 (38 & 39 Vict. c. 66). The right too charge is now conferred on any 

n redeeming who makes application, and is not confined to pal having 
fimited interests. Formerly several land tax charges might bo included in 
one contract for redemption, but the person redecming was not entitled to 
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Lanp Tax, 


has the same effect as if it were a mortgage secur 

when the certificate is registered (a) i has mere ee ae 
charges and incumbrances (b). It is the personal property of the 
person in whose favour it is made, and, in the absence of exprassai 
intention on his part, will not merge in the estate (c), ° 

The interest on the charge is payable on the same days as the 
land tax was payable at the time of the redemption thereof, and ig 
recoverable as if it were rent reserved on a lease (d). 

The owner of the charge has also a right to bring an action in 4 
court of equity to have the charge realised by sale of the land (e). 
His rights to recover may, however, be barred by the Statute of 
Limitations (/). 


Sus-Secr. 6.—Daising of Redemption Money. 


760. If the land on which the tax is to be redeemed is held for 
any purpose by a corporation or trustees, money may be applied 
which is applicable for such purpose, and any part of such land may 
be sold to raise money for the redemption (9). 


EERE a ce NE RE Oe eet 


consolidate his charge so as to make the whole of the property comprised in 
the contract liable for the payment of the whole amount of the land tax 
redeemed (Cox v. Cuventon (1862), 31 Beav. 378), and this would appear still 
to be the case. Tora form of application for a charge, see Encyclopadia of 
Forms and Precedents, Vol. VIT., p. 48. 

y) As to the effect of mortgages secured by deed, see title MorTacAGE. 

ie Under the and Charges Registration and Searches Act, 1888 (51 & 52 
Vict. c. 51). As to rogistrations under this Act, see title REaL PROPERTY AND 
CuATTELS REAL. 

(b) Finance Act, 1896 (59 & 60 Vict. c. 28), 8. 33 (a). The Land Tax Redemp- 
tion Act, 1802 (42 Geo. 3, c. 116), 8. 114, docs not apply to charges obtained 
under the Finance Act, 1896 (49 & GO Vict. c. 28). Those charges, having the 
same effect as a mortgage, can, presumably, be redeemed by subsequent holders 
of the land (compare Cousins v. //arris (1848), 12 Q. L. 726). 

(c) Monday v. Hurley and Bond (1827), 5 L. J. (0. 8.) (K. u.) 212; Trevor v. 
Trevor (1833), 2 My. & K. 675. On redemption by the owner of a leasehold 
interest he will become entitled to a charge on the fee simple, but if he should 
make no application for a charge, the land tax will merge for the benefit of the 
freehold (Neame vy. Moorsom (1866), I. R. 3 Eq. 91). For circumstances in 
which a charge under the Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 
was held to have been merged as against a tenant for life, sce Dulheley v. Lope 
(1855), 1 K. & J. 482. 

(d) Land Tax Redomption Act, 1802 (42 Geo. 3, c. 116), ss. 116, 125. As to 
the recovery of rent under a lease, see title LANDLORD AND TENANT, pp. 483 


ost 
) Real Property Limitation Act, 1874 (37 & 38 Vict. c. 57), ss. 1, 8; Skene 
ook, supra; and see, generally, title LimiTaTION oF ACTIONS. 

(yg) Finance Act, 1896 (59 & 60 Vict. c. 28), 8. 33(b). The power of sale 
given by this provision only relates to land held by trustces for a purpose, which 
would seem to mean a public purpose, as distinguished from a trust for the 
benefit of an individual or corporation. As to redemption by universities or 
colleges, see title CnanitiEs, Vol. 1V., p. 242, and as to redemption of land tax on 
land settled to charitablo uses, see ibid., pp. 242, 243. Sales by limited owners 
in excess of their powers under prior Acts were confirmed by the Land Tax 
Redemption Act, 1814 (54 Geo. 3, c. 173), ss. 12, 13. Where land tax charged 
upon lands belonging to a non-ecclesiastical corporation or any other person 
and granted out upon any beneficial lease was redeemed by sale of part of the 
lands, the unsold became ch ble with an annual sum by way of rent- 
charge equal to the amount of the land tax redeemed (Land Tax Redemption 
Act, 1802 (42 Geo. 3, c. 116), 8. 118). This provision is unrepealed, but secms 


ef aeq., post. 
‘ Skene vy. Cuok, [1902] 1 K. B. 682, C. A., per Rower, J..d., at p. 688. 
v. CO 


Lanp Tax, 


If the land is settled Jand, capital money arising under the Settled 
Land Acts (hk) may be applied ‘in the redemption of the land 
tax (zt), or the money may, if necessary, be raised by salo or mort- 
gage of the settled land (J). 

Money in court which is liable to be laid out in the purchase of 
(ands under any statutory provision may be applied in redeeming 
land tax (k), or in recouping toa tenant for life money expended 
by him out of his own personal estate for this purpose ((). 

The powers conferred by the Settled Land Acts (m) are also avail- 
able for the redemption of land tax on the property of infants (1). 

Any part of the property of a lunatic may also be sold or 
mortgaged for this purpose by order of the Judge in Lunacy (0), or, 
in the case of a lunatic tenant for life, his committee may by a like 
order be empowered to exercise the powers conferred on a tenant 
for life by the Settled Land Acts (»). 


761. Any person beneficially entitled may, with the sanction of 
the Court of Chancery, raise money for the redemption of Iand tax by 
the cutting down and sale of timber on the land. In such ease the 
land tax merges in the lands, unicss the court otherwise directs (a). 


762. The money to redecm land tax on ecclesiastical lands 
may be raised in the following ways :— 
The Governors of Queen Anne’s Bounty may apply moneys 


practically obsolete. Questions arising on sales as to the apportionment of 
charges and adjustments between lundlord and tenant wore determined by the 
Commissioners for the Redemption of Land Tux (dbid., ss. 82, 83. 81). Mort- 
gages or charges effected to raise money for the redomption of land tax had 
priority over ull other charges only as to interest secured, and not as to the 
principal, and no revorsioner was liable for payment of more than one yonr's 
arrear of interest (Land Tax Redemption Act, 1802 (42 Goo. 3, «. 116), 4s. 114, 
115). Exemption from stamp duty was given to the decds of sale or mortgage 
for this purpose (tbid., 68. 68, 81). These provimions are unrepealed, but quere 
whether they would be available in the case of a salo or mortgugo for the 
purpose under the powers conferred by other Acts. Ar to corporations generally, 
seo title Conrorations, Vol. VILI., pp. 299 et seq. 

h) Seo note (w), p. 279, ante. 

i Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 21 (ii.). As to what is 
settled land and whut is capital money arising under tho Settled Land Acts, see 
title SETTLEMENTS. 

(7) Settlod Land Act, 1882 (45 & 46 Vict. o. 38), ss. 2 (9), 3; Settled Land 
Act, 1890 (53 & 54 Vict. c. 69), 8. 11. 

(k) Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), 8. 69 ; Partition 
Act, 1868 (31 & 32 Vict. c. 40), 8. 8; Settled Estates Act, 1877 (40 & 41 Vict. 
c. 18), 8. 34; Settled Land Act, 1882 (45 & 46 Vict. c. 33), 8. 32. 

(f) Re Shephard (1811), Wight. 131; Le London and Birmingham Ratt. Co, 
Ex parte Northwick (1834), 1 Y. & ©. (2x.) 166, 

m) See note (4), supra. 

n) Settled Land Act. 1882 (45 & 46 Vict. c. 38), as. 59, 60. 

0) Lunacy Act, 1890 (53 & 54 Vict. c. 5), 8. 117 (1) (b); see title Lunatics 
AND Persons oF Unsounp Minp. The consent of the Lord Chancellor 
seems to have been required from the earliest times to the exercise of the 
»owers of sale etc. conferred on the committce of a lunatic by the Land Tax 
Redemption Acts (Re Wade (1849), 1 If. & Tw. 202; and see Lx parte Phillips 
(1812), 19 Ves. 118; Weld v. Tew (1829), Beat. 266, 275). 

(p) See the Settlod Land Act, 1882 (45 & 46 Vict. c. 38), s. 62, 

(u) Land Tax Redemption Act, 1802 (42 Geo. 3, o. 116), s. 67. 
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applicable to the augmentation of any living in the redemption of 
the Iand tax or the purchase of any rentcharge granted by the 
incumbent of any living which it is proposed to augment ()). 
Gifts or devises of redeemed land tax for the augmentation of a 
living or to the Governors of Queen Anne’s Bounty for such 
purpose are exempt from the Statutes of Mortmain (c). 

If the incumbent for the time being of a living purchases an 
assisnment of the Jand tax for the benefit of the living («), the 
inoney may be raised by sale or mortgage of the glebe lands (c}. 

If the land tax on any living in the patronage of any college of 
the universities of Oxford or Cambridge, or of Eton or Winchester, 
or of the trustees for any such body, or in the patronage of any other 
corporation aggregate, 1s redeemed by such patron corporation, the 
money may be raised by sale of, or grant of a rentcharge out of, 
the lands belonging to the patron corporation, which in such case 
is entitled to a rentcharge issuing out of the living, unless it be 
declared otherwise at the time of presentation (f). 

An ecclesiastical rector, who redeems the Jand tax on any vicarage 
or perpetual curacy whereof he is patron by virtue of his rectory, 
may for the purpose sell part of the glebe lands belonging to the 
rectory, but so long as the rectory and vicarage, or perpetual 
curacy, are held by different incumbents, the incumbent of the 
rectory is entitled to a rentcharge (9). 

The governors of tho charity for the relief of poor widows and 
children of clergyman may sell any lands to redeem the land tax 
on any other lands vested in them (i). 

A sale to raise the costs of previous sales for the redemption of 
land tax is valid (t). 


3 Land Tux Redemption Act, 1802 (42 Goo. 3, o. 116), 8. 44. 
c) Ibed., ss. 161, 162. 
d) See noto (r), p. 322, ante. 

e) land Tax Redemption Act, 1805 (45 Geo. 3, o 77), 8 13; Land Tax 
Redemption Act, 1813 (53 Goo. 3, c, 123), 8. 29. A purchase of the lands on such a 
sale by tho incumbent himself, or by a trustee for him, isan objection to the title 
(Grover v. Ilugell (1827), 3 Russ. 428), but such an objection might be removed 
by the confirming statutes, Land ‘Tux Nodemption Acts, 1814 and 1817 (54 Geo. 8, 
2 173 409) 57 Geo. 3, c. 100), in the absence of fraud (Leaden vy. King (1852), 9 

are, 499). 

Jf) Land Tax Redemption Act, 1802 (42 Geo. 3, o. 116), s. 78. 

g) Ibid., 8.79. This Act providos (sled., 8. 80) that no sale by an ecclesias- 
tical corporation thoreunder shall pass any minos under the lands sold or any 
advoweon appendant or appurtenantthereto. It has been held that a purported 
grant of minerals by a corporation was not rendored effective by a subsequent 

ct of Parliament confirming invalid sales (II'hidborne vy. Ecclesiastical Com- 
misstoners for England (1877), 7 Ch. D. 375). This restriction does not apply 
to sales prior to stat. i) 39 Geo. 3, o. 21 (II'tlson v. Grey (1866), L. z 3 
Eq. 117), and as tho law now stands it would soem to apply only to sales b 
an ecclesiastical patron or by an incumbent purchasing an assignment, whi 
apparently are the only cases in_which a sale of glebe lands can now be 
carried out under the Land Tax Redemption Act, 1802 (42 Geo. 3, o 116). 
For reservations of mitcrals on eales under the Glebe Lands Act, 1888 
Or . 52 Vict. c. 20), 8. 5 (2) (c), sce title EccLestasticaL Law, Vol. XI., 
. hk) Land Tax Rodemption Act, 1502 (42 Goo. 3, c. 116), 8. 77, 
§) Croydon Hospital v. Farley (1816), 6 Taunt, 467. 


LAND Tax, 


Glebe lands may be sold by the incumbent, and the purchase- 
money applied in the redemption of land tax on any part of the 
glebe which is not sold, so that the same may merge in the glebe (k). 


763. Persons holding, under any grant from the Crown or under 
any Act of Parliament, lands in which the Crown has any interest 
in remainder, reversion, or expectancy (other than tenants of the 
Duchies of Lancaster and Cornwall), may, under the direction of 
the Commissioners (1), sell or enfranchise a portion of such lands 
to redeem the land tax on the rest (m). 


Sun-Srcr. 7.—Efect of Redemption. 


764. The word “lands” in o redemption contract must be con- 
strued as having its natural meaning, including everything down to 
the centre of the earth, and the effect of the redemption is to relieve 
the lands and their natural production and profits from furthor tax, 
although at the time of redemption such profits may not have 
come into existence or be known to exist(n). So, also, where land 
tax ona manor has beon redeemed, if the waste is afterwards 
enclosed and brought into profitable occupation, such waste cannot 
be assessed for land tax (0), nor doos land tax attach to allotments 
made under an Inclosure Act in respect of lands which have been 
redeemed (py). If, however, there is in existence at the time of 
redemption a separate and distinct hereditament liable to be 
separatcly assessed, all the circumstances of the case existing at 
the time of redemption must be locked at in order to see whother 
the intention of the certificate was that the surface only should be 
redeemed, or the land and everything beneath it(q). If a now 
hereditament distinct from, and not o natural production of, the 
land is created subsequently to the redemption of the land, such 
new hereditament is subject to land tax (1). 





(k) Glebe Lands Act, 1888 (51 & 62 Vict. c. 20), ss. 4 (2) (b), 8 (4). lor 
sales under the Glebe Lands Act genorally, sco title EcciesiasricaL Law, 
Vol. XI., p. 764. 

(2) Tand Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 88. 74, 76. Owing 
to the changes in procedure and the repeals of this Act by tho Finance Act, 
1896 (59 & 60 Vict. c. 28), the duties of these Commissioners, which ure now 
vested in the Treasury (Land Tax Redemption Act, 1848 (1 & 2 Vict. c. 58), 8. 1), 
seem practically obsolete; and sce note (a), p. 323, ante. Their approbation, 
in the absenco of fraud on the part of a vendor, curcd any defects of title 

Doe d. Strichland vy. Woodward (1817), 1 Exch. 273). As to tenants of Crown 
ands, see title ConsTiTUTIONAL Law, Vol. VIL., pp. 180, 237. 

(m) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 8. 71. It is conceived 
that in most cases such Vo would be able to avail thomselves of the powers 
conferred by the Settled Land Acts (see Settled Land Act, 1882 (45 & 46 Vict. 
c. 38), 8. 58 (i.), (iil.) ). 

(n) New Itiver Co. v. Land Tax Commissioners for Iertford (1857), 2 TI. & N. 
129; Newton, Chambers & Co., Ltd. v. Hall, [1907] 2 K. B. 446; Central London 
Railway v. City of London Land Tax Commissioners, [1911] 1 Ch. 467 ; but seo 
Metropolitan Has. Co. y. Fowler, [1892] 1 Q. B. 166, 178, UO. A.; affrmed, 
[1893] A. C. 416. 

0) Hodqion v. Pearson (1874), 31 L. T. 679, ° 

p) Boehm vy. Wood (1823), Turn. & R. 332. As to assessments on land, the 
tax on which has been redeemed, see note Ne , p. 316, ante. 

(9) Newton, Chambers & Co., Ltd. v. Hall, eupra, at p. 459; Central London 
Ratlway vy. City of London Land Tax Commissioners, supra. 

(r) Charing Cross Bridge Co. v. Mitchell (1855), 4 E. & B. 549; Waterloo Bridge 
Co. v. Cull (1858), 1 E. & E. 213. 
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LAND TAX. 


Where the redeemed land is subject to a fee-farm rent-charge, an 
owner redeeming is entitled to continue to deduct the proportions 
of rate which he would have been entitled to deduct if the land had 
not been redeemed (s). 


765. If the land tax on lands belonging to any bishop or 
ecclesiastical corporation has been redeemed by alienation of any 
of the possessions of such ecclesiastical corporation under the Land 
Tax Redemption Acts, the amount of the tax during the continuance 
of existing leases is considered as rent and paid as such, while in 
future leases it has to be added to the accustomed rent and made 
recoverable ns such, and a lease failing to make provision for such 
addition and recovery is voidable (/). 


(s) Land Tax Redemption Act, 1802 (42 Goo. 3, c. 116), 8. 127. For the right 


to deduct a proportion of tho rate, see p. 309, ante. As to the effect of redemption 
by a landlord, soe title LANDLORD AND TENANT, p. 477, pot; and in the case 
: Crown Lands, see title ConsTITUTIONAL Law, Vol. VII., pp. 180, 228, 229, 
37. 

(t) Doe d. Rochester (Bishop) v. Bridges (1831), 1 B. & Ad. 847; and see Warner 
v. Potchett (1832), 3 B. & Ad. 921. This provision (Land Tax Redemption Act, 
1802 (2 Goo. 3, c. 116), 8. 88) has been repealed by the Finance Act, 1896 (59 
& 60 Vict. c. 28), but the luw as stated in the text would seem to apply to cases 
where ecclesiastical lands have been redeemed before 1896. 


LAND TRANSFER. 


See Reat Proverty ann Cuarrers Reaz; Saue or Lanp. 


LAND VALUES. 


Sce Revenue. 


LANDING STAGES. 


See Ferntes; Waters anp WATERCOURSES. 
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Pant I.—RELATION oF LANDLORD AND TENANT. 835 


Part |—Relation of Landlord and Tenant. 


Secr. 1.—How created or arising. Sect. 1. 


766. The relation of landlord and tenant arisos when one party How created 

confers on another the right to the exclusive possession of land, Or aeane: 
mines or buildings, for a time which is either subject to a definite Creation of 
limit originally, as in the case of a lease for a term of years, or “"™"°? 
which, though originally indefinite, can be made subject to a definite 
limit by either party, as in the case of a tenancy from year to year. 
The interest in the property which remains in the landlord is called 
the reversion, and, as a rule, there is incident to it the right to 
receive from the tenant payment for the use of the property in the 
shape of rent («). 


767. A tenancy is created by contract, and any words which Tenancy 
express the intention of giving and taking possession for a cortnin based on 
time are sufficiont for this purpose (lL). Usually the contract is °3*# 
express, but in the case of tenancies at will or from year to year it 
may be implied from the acts of the parties or other cireum- 
stances (c). For the full establishmont of the relation of landlord 
and tenant it is necessary that the tenant should enter on the 
property ; until entry he has no estate, but only a right of entry 
which is known as an interesse termini (cd). 


768. When a person is already in occupation of property, and Effect of 
it is desired to establish the relation of landlord and tenant between 4ttornment 
another person and himself, this may be done by attornment. He °J ‘emas® 
who is in occupation attorns tenant, or acknowledges that he is 
tenant, to him who is to be landlord. Where the occupier has been 
holding under an agreement of tenancy, and there is a change of 
landlord during the currency of the agreement without any change 
in the terms of the tenancy, this is a mere attornment(e), and if it 
is contained in an instrument in writing, the instrument requires 


(2) The reservation of rent is notessential (Anight’s Case (1888), 5 Co. Rep. 54 b, 
552; 2 Platt, Law of Leases, 82); and consequently whero no rent is intended 
to be paid there is no object in adopting the practice of reserving a peppercorn 
rent. The acceptance of the lease by the tenant is a sufficient consideration for 
the contract. Jor forms of lease for a term of years and for tenancy from year 
to year, sce Encyclopsedia of J’orms and Precedents, Vol. VII., pp. 190 4 seg. . 
Pp. 225 et seq. 

(b) Morgan d. Dowding v. Bissell (1810), 3 Taunt. 65, per LAWRENCE, J., at 
p- 67; Doe d. Pritchard ¥. Dodd (1833), 56 B. & Ad. 689, 693; Strattuen v. Peltst 
(1855), 16 C. B, 420, 436. Compare Landlord and Tenant (Ireland) Act, 1860 

23 & 24 Vict. c. 154), 8. 8, and see the Act generally for the codification in 
land of the luw of landlord and tenant. 

te See pp. 434, 410, post. 

d) See p. 404, post. - 

(¢) Cornish v. Searell (1828), 8 B. & C. 471, per louroyp, J., at p. 476: “ The 
attornment is the act of the tenant's putting one person in the place of another 
as his landlord.” Attornment was formerly necessary upon a grant of the 
reversion in order to complete the title of the grantee, but not in the case of s 
devise (see Doe d. Wrizyht v. Smith (1838), 8 Ad. & El. 255, 260). For form of 
attornment, eee Encyclopedia of Forms and Precedents, Vol. XII., p. 966. 
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no stamp(f). But, where the attornment is accompanied by an 
agreement for a new tenancy, or for a continuation of the old tenancy 
upon different terms, the instrument operates as an agreement, 
and not as @ mere attornment, and requires to be stamped (9). 
Attornment both estops the tenant from disputing the landlord’s 
title (hk), and is evidence of that tithe as against future occupiers 
though not claiming through the tenant (7). 

Attornment is also appropriate when an owner im occupation of 
property conveys the property to another under whom he becomes 
tenant, and an attornment clause is frequently inserted in mort- 
gages by an occupying owner in order to give the mortgagee the 
remedies incident to his position as landlord. Formerly the mort- 
gagor attorned tenant at a rent equal to the interest, and the 
mortgagor then obtained a power to distrain for the interest (J). 
So far as an attornment clause would be effectual to confer on 
the mortgagee this power, it is now void (k), but it is not void for 
other purposes (1). 


769. lt is not essential to the relation of landlord and tenant 
that the landlord should be entitled to create the tenancy; and if he 
has purported to do so, and has delivered possession to the tenant, 
the laticr is estopped from disputing his title (1). 


(1) Doe d. Linsey v. Edwards (1836), 5 Ad. & El. 95; Barry v. Goodman 
(1837), 2 M. & W. 768. 

(y) Cornish vy. Searell (1828), 8 B. &0. 471; Doe d, Frankis v. Frankis (1840), 
11 Ad. & Il. 792 (whore the instrument stated the rent and when payable) ; 
Cooper v. Lands (1866), 14 L. T. 287, As to attornment to a person claiming by 
title paramount, see oe d. Chawner v. Boulter (1837), 6 Ad. & El. 675. 

(4) Soe title Estopre., Vol. XIIT., pp. 402 ef seg. 

§) Doe d. Linsey v. Edwards, supra. 

J) Westy. se ari 3 Exch. 216; Jolly v. Arbuthnot (1859), 4 De G. & J. 
224; Morton v. Woods (1869), L. BR. 4 Q. B. 293, Ex. Ch.; Re Stockton Iron 
Furnace Co. (1879), 10 Ch. D. 335, C. A.; Re Knight, Ex parte Votsey (1882), 21 
Gh. D. 442, C. A. In Walker v. Giles (1848), 6 O. B. 662, the scope of the mort- 
gage decd was hold to be inconsistent with a tenancy. If the decd purports to 
create a yearly tenancy, this will not be converted into a tenancy at will bya 
power for the mortgagee to determine it at any time (Re Lhrelfall, Ex parte 
Queen's Benefit Building Society (1880), 16 Ch. D. 274, C. A.; see Doe d. Garrod 
v. Olley (1840), 12 Ad. & El. 481; Doe d. Snell v. Tom (1843), 4 Q. B. 615). 

(k) Under the Bills of Sale Acts, 1878 and 1882 (41 & 42 Vict. c. 31; 45 & 46 
Vict. 6. 43); see Ne Willis, Ex parte Kennedy (1888), 21 Q. B. D. 384, C. A.; Green 
v. Marsh, [1892] 2 Q. B. 330, O. A.; and title Brus or Sag, Vol. LIT., p. 15. 

‘) See title MortTGaae. 

m) See title Usrorret, Vol. XIIT., pp. 402 et seg. Where the lease is by deed. 
the estoppel also arises by virtue of the deel (Co. Litt. 47 b; Smith v. Low 
(1739), 1 Atk. 489); and if the lossor subsequently acquires the legal estate, 
this ‘‘ feeds the estoppel,” and the lease thereupon becomes good in point of 
interest (Sturgeon v. Wingfield (1846), 15 M. & W, 224, 230; seo title EsTorre., 
Vol. XIIL., pp. 373, 374). But the estoppel as between landlord and tenant is 
not confined to leases by deed ; it depends on the acceptance of possession from 
the landlord or other recognition of his title, and is an instance of estoppel by 
matter tn pais; see title ESTOPPEL, Vol. XIII., pp. 402—406, where the cases 
on the subject are collected. Whero possession has been received from an 
7 se for an unnamed principal, the estoppel applies in favour of the principal 
( leming v. Gooding (1834), 10 Bing. 549). The estoppel, when arising from 
delivery of possession, is absolute (@urry v. House (1817), Holt (N. p.), 489), and 
18 not excluded by the fact that defect in the lessor’s title appears on the 
lease (Duke v. Ashby (1862), 7 H. & N. 600; Morton v. Woods (1869), L. B. 4 
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770. It is essential to the creation of a tenancy of a corporeal 
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hereditament that the tenant should have the right to the exclusive Howcreated 
possession of the premises (n). A grant under which the grantee or arising. 


takes only the right to use the premises without exclusive posses- 
sion operates as a licence, and not as a lease(o). In deciding 


Distinction 
between lease 


whether a grant amounts to a lease, or is only a licence, regard nd licence, 


must be had to the substance of the agreement(p). If the effect 
of the instrument is to give the holder the exclusive right of occupa- 
tion of the land, though subject to certain reservations, or to a 
restriction of the purposes for which it may be used, it is a lease (q); 
if the contract is merely for the use of the property in o certain 
way and on certain terms, while it remains in the possession and 
control of the owner, it is a licence (r). To give exclusive posscs- 
sion there need not be express words to that effect; it is sufficient 
if the nature of the acts to be done by the grantee require that he 
should have exclusive possession (s). On the other hand, the 
employment of words appropriate to a lease will not prevent the 
grant from being a licence merely, if from the whole document it 
appears that the possession of the property is to remain with the 
grantor (t). In order that a licence may give an exclusive right to 


Q. B. 293, Ex. Ch.; in effect overruling Pargeter v. Harris (1845), 7 Q. B. 708). 
Estoppel also arises where there is no delivery of possession, but mercly an act 
on the part of the tenant recognising the title of the landlord, such as attornment, 
payment of rent, or submission to distress (Cooke v. Lorley (1792), 5 Term Rep. 
4; Lanton v. Jones (1813), 3 Camp. 372; Cooper v. Blandy (1834), 1 Bing, (N. ¢.) 
45; Jump v. Payne (1899), 68 L. J. (@. B.) 607). But in such casos the estoppel 
is not absolute, and the tenant may dispute the landlord’s title if he can show 
that the act of recognition was due to misrepresentation or mistake, and that 
a third person is in fact entitled (Cooper vy. Blandy, supra, at p. 60; Knight 
v. Cox (1856), 18 C. B. 645; Carlton v. DBowcevck (1884), 51 L. T. 659; 
title Estopreri, Vol. XIII., p. 405); and the tenant may show that tho person 
to whom he paid rent is an agent for a third person (Jones v. Stone, [1894] A.C. 
122, P. C.). But attornment to a new landlord by direction of the old landlord 

revents the tenant from sctting up the title of a third person (//all v. Butler 

1839), 10 Ad. & El, 204). As to the effect on the estoppel of the determination 
of the landlord’s title during the currency of the term, sco title EsTorre., 
Vol. XIIL., pp. 373, 403. 

(n) Yaylor vy. Caldwell (1863), 3 B. & 8. 826, 832. As to leases of incorporeal 
hereditaments, see p. 340, post. 

(0) Hancock y. Austin (1863), 14 ©. B. (N. 8.) 634; London and North Western 
Rail, Co. v. Buckmaster (1875), L. R. 10 Q. B. 70, 444, Ex. Ch.; [Wilson v. 
Tavener, [1901] 1 Ch. 578, 581. 

p) Smith y. St. Michael, Cambridge, Overseers (1860), 3 15. & 15. 383, 390. 

q) Glenwood Lumber Co. v. Phillips, [1904] A. O. 405, 408, P. C. 

r) Wells v. Kiugston-upon-Hull (1875), L. BR. 10 C. P. 402, 408; Coury v. 
Bristow (1877), 2 App. Oas. 262, 276. 

(8) Roads v. U'rumpington Overseers (1870), L. RB. 6 Q. B. 56, 64. A purchaser 
of a crop of grass for hay has been held to have exclusive posscssion { Crosby ¥. 
Wadsworth (1805), 6 East, 602) ; contra, where he purchases the grass for foeding, 
om ae ra pays all rates, tithes, and taxes (Afoyg v. Yuttun Overseers (1880), 
29 W. 4). 

(€) Taylor y. Caldwell, supra (whore an agreement to let and take a con- 
cert room for four days for the purpose of giving conce:ts was held to be a 
licence, the terms of the agreement showing that the owner was not to giva 
exclusive possession). Other instances of licences are: agrecment fur stand- 
ing room in a factory for lace machines, the owner of the factory supplying 
steam power, and reserving the right to enter for the purpose of attending 
to the running gear (Hancock v. Austin, supra); letting of bookstalls on a 
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the benefit conferred by it, it must either be expressed to be 


Howcreated exclusive in the grant, or it must be possible to infer from the 
orarising. janguage of the grant a clear intention to that effect(a). But the 


Nature of 
licence. 


grantor is not at liberty to grant fresh licences so as to defeat the 
purposes of the first licence (J). 


771. A mere licence dogs not create any estate or interest in the 
property to which it relates; it only makes an act lawful which 
without it would be unlawful(c). I¢ is not assignable by the 
licensee (d) ; and, unless expense has been incurred by the licensee 
on the faith of it (c), it is revocable by the grantor(f), and it is 
determined by an assignment by him of the subject-matter of the 
licence (g). But if under the licence the licensee has brought 





railway platform (Smith & Son v. Lambeth Assessment Committee (1882), 10 
Q. B. D. 327, C. A.); letting of space for a stall in an exhibition (2. v. 
Morrish (1863), 32 L. J. (M.c.) 245; Lendell v. Roman (1893), 9 T. LL. R. 192) ; 
permission to use shed for particular purpose (JV’t//iams y. Jones (1864), 3 Hf. & C, 
256) ; right for directors of one company to use board room on premises of another 
company (Municipal Irreehold Land Co. vy. Metropolitan and District Railways 
Joint Committee (1883), Cab. & El. 184); exclusive right to use pleasure boats 
on a canal (//all y. Tupper (1863), 2 H. & C. 121); licence to search for and get 
copperas stone on cortuin land at a yearly rental, with proviso for re-entry on 
non-payment of rent (Ward v. Duy (1863), 4 B. & 8. 337, 355); powor to dig 
for fireclay (Curr v Denson (1868), 3 Ch. App. 524, 532) ; liberty to fasten coal- 
hulk to mooring in the river Thames (Watkins v. Milton-next-Cravesend Overseers 
(1868), I. R. 3 Q. B. 350); liberty to lay and stack coals upon land (IWvod v. 
Luke (1751), 13 M. & W. 848, note (a)); liborty to soarch and dig for coal 
Mg v. Williamson (1804), 4 East, 469; Doe d. Hanley v. Wood (1819), 2 

. & Ald. 724, 738; compare Jones y. Reynolds (1836), 4 Ad. & Isl. 805); agree- 
ment giving permission to erect advertising hoarding (JWélson v. T'avener, [1910] 
1 Ch, 578). But an agreement to let ‘‘all the room and power” in a mill, with 
warehouse room and supply of steam power, operates as a lease (Marshall v. 
Schofield (1882), 52 L. J. (a. n 58, C, A.). It follows from the distinction 
between a lease and a licence that a licensee is not liable to be rated ; con- 
sequently the question of exclusive occupation frequently arises in rating cases 
(Watkins v. Milton-nert-Gravesend Overseers, supra; London and North Western 
fail. Co. v. Buckmaster (1875), L. R. 10 Q. B. 70, 444, Ex. Ch. ; Cory v. Dristow 
(1877), 2 App. Cas. 262, 276; Rochester Canal Co. v. Brewster, [1894] 2 Q. B. 
852, 857, C. A.; Young & Co. v. Liverpool Assessment Committee, [1911] 2 K. B. 
195) ; and as to rating law, see titl RATES AND RaTING. 

(a) Sutherland (Duke) vy. Heuthcote, [1892] 1 Ch. 475, 485, C. A. But this 
question usually arises where the licence 1s accompanied by the grant of a 
profit d prendre, such as a right to take minerals (Huntington (Earl) v. Mountjoye 

Duke (1583), 4 Leon. 147; Chethamv. Williamson, supra, at p.476; Sutherland 
Duke) v. Heathecte, supra), or game Mot v. Hawker (1840), 7M. & W. 63, 
48; Hvoper v. Clark (1867), I. R. 2 Q. B. 200). 

b) Newby vy. Harrison (1861), 1 John. & H. 393, 397; Carr v. Benson (1868S), 
8 Ch. App. 524, 382. 

(c) Thomas v. Sorrell (1677), Vaugh. 344, 351; Aluskett y. Hill (1839), 5 Bing. 
(N. C.) 64, 707; Heap v. Hartley (1889), 42 Ch. D. 461, 468, 0. A. Conse- 
quently an agreement fur a licence is not an agreement for an interest in land 
sv as to require to be in writing under the Statute of Frauds (29 Car. 2, c. 3), 
8. 4 (Wells v. Kinyston-upon- Hull (1875), L. B. 10 C. P. 402, 409), though as to 
azreements for letting furnished lodgings see p. 372, post. 

(¢) Compare fe Darts & Co., Ex parte Rawlings (1888), 22 Q. B. D. 193, 197,C. A. 

(e) Winter v. Brockwell (1807), 8 Last, 308; Liggins v. Jnge (1831), 7 Bing. 
682, 604; Daries v. Marshall (1861), 10 C. B. (x. 8.) 697, 711. 

_ (f) &. v. Horndon-on-the Hill (Inhabitants) (1816), 4 M. & 8. 562, 565. This 
: a lar the licence is by parol or under seal (Hood v. Leadbitéer (1845), 19 
: . 838). 
(g) Coleman v. Foster (1856), 1 H. & N. 37. 
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property on to the land, he is entitled to notice of revocation, and toa 
reasonable time for removing his property (/); and, if the revoca- 
tion of the licence is a breach of contract, he can recover damages 
for the breach (2). 

A licence coupled with a grant of an interest in property is 
not revocable (k). Such a licence is cxpable of assignment (i), 
and covenants may be made to run with it(m). A right to enter 
on land and enjoy @ profit @ prendre or other incorporeal heredita- 
ment is a licence coupled with an interest, and is irrevocable provided 
the grant of the interest is valid. Thus, if the interest is an incor- 
poreal hereditament—such as a right to make and use a water- 
course—the grant is not valid unless under seal, and the licence, 
unless so made, is therefore a mere licence and is revocable (n); if 
the interest is a profit a prendre which does not amount to an incor- 
poreal hereditament, such as a licence to hunt and take away 
deer (0), the grant is valid although made by parol, and the licence 
is irrevocable. 


772. Alodger who has no separate apartment is onlyalicensee (p), 
and, even though he has a separate apartment, he has not in law 
an exclusive occupation, and is therefore in the position of a 
licensee, if the landlord retains the general control and dominion 
of the house (q), including the part occupied by the lodger; but, 


(hk) Cornish v. Stubbs (1870), T. R. 5 O. P. 334; Mellor v. Watkins (1874), 
L. R. 9 Q. B. 400; Aldin vy. Latimer, Clark, Muirhead & Co., [1894] 2 Ch. 437. 

(t) Smart v. Jones (1864), 15 C. B. (N. 8.) 717; Kerrison vy. Smith, [1897] 2 
Q. B. 445; compare Wilson vy. Z'avener, [1910] 1 Ch. 578. 

‘k) Wood v, Leadbitter (1845), 13 M. & W. 8388. 

l) Muskett v. [ill (1839), 5 Bing. (N. ¢.) 694. 

m) Norval v. Pascoe (1864), 34 I. J. (cit.) 82. 

n) Wood vy. Leadbitter, supra; but it has been doubted whether this is now 
law, having regard to the doctrine of Walsh v. Lonsdule (1882), 21 Ch. D. 9, 
©. A.; Lowe vy. Adama, [1901] 2 Ch. 598. 

0) Wood vy. Leadbttter, supra. 

P Wright v. Stavert (1860), 2 E. & I. 721. A lodger, in the absence of 
stipulation to the contrary, is entitled to the use of the gencral conveniences of 
the house (Underwood vy. Bias (1835), 7 C. & P. 26). The kecper of lodgings 
or of a boarding house is bound to take rensonablo care of the property of his 
lodger or guest (Scarborough vy. Cosgrove, [1905] 2 K. B. 805, 811, 813, C. A., 
following Dansey v. Richardson (1854), 3 I. & 2. 144, and questioning [older 
v. Soulby \ 860), 8 O. B. (N. 8.) 254; see Culye’s Case (1584), 8 Co. Rep. 32 a; 
Clench v. D’ Arenberg (1883), Cab. & El. 42; and see title INNS AND INNKEEPERS, 
Vol. XVII., p. 316. But the landlord of a “lock-up” shop is under no liability 
to protect the goods during the night (Zepir v. Todd (1883), Cab. & El. 154). As 
to evidence of an agreement that board and lodging are to be paid fur, see 
a v. Davies (1839), 9 CO. & P. 87; compare Keys v. Harwood (1846), 2 0. B. 

5 


(q) Hence he is not rateable (Watkins v. Milton-next-Gravesend Overseers 
(1868), L. R. 3 Q. B. 350, 357; Smith v. Lambeth Aasessment Committee (1882), 
9 Q. B. D. 585, 594; affirmed, 10Q. B. D. 327, C. A.; seo 22. v. St. George's 
Union (1871), L. B. 7 Q. B. 90,97; Allan vy, Liverpool, Inman vy. Kirkdale (1874), 
L. R. 9 Q. B. 180, 192; Holywell Union and Halkyn Parish vy. Halkyn Drainage 
Co., [1895] A. C. 117, 126; and see title Rarzs AND RaTING. In such a case 
the landlord retains a concurrent right for the purpose of management (Cory 
v. Bristow (1877), 2 App. Cas. 262, 276). A guest at an inn isiv the same 
position (Smith v. St. Michael, Cambridge, Overseers (1860), 3 E. & E. 383, 390). 
A tenant at will or on sufferance can create the relation of landlord and lodger 
between himself and another (Bensing v. Ramsay (1898), 62 J. P. 613). 


Secr, }, 


How created 
or arising. 


Licence 
coupled with 
grant of an 
interest, 


Lodgers. 
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Sxot.1. if in fact the landlord exercises no control over that part, the 
Howcreated occupier is a tenant. The occupier does not, however, become a 
orarising, lodger merely by reason of the fact that the landlord resides on 

“ae the premises and retains control of the passages and staircases 
and other parts used in common (2). 


Servants, 778. Where a servant is in occupation of premises of his master 
in the course of his employment, his possession is treated as that of 
the master, and the relation of landlord and tenant is not created 
between the parties (lb). The test is whether the occupation is 
subservient and necessary to the service (c). If this test is satisfied, 
possession can be required at any moment, though the servant will 
have a remedy on tle contract of service if it is terminated 
improperly (d). But where the occupation is allowed solely as 
remuneration for services (e), and is not related to the performance 
of those services (/), the possession is that of the servant, and he is 
in the position of tenant. 


Srcr. 2.—Subject-matter of Leases. 


Bubject- 774. A lease may be granted of land or any part thereof. In 
matter of the term “land” are included minerals and other strata under the 
—_— surface, and buildings erected upon the surface; and all these are 
corporeal hereditaments (g). Consequently leases can be granted of 
the surface of land, with the minerals and strata below and buildings 
above it, or of the surface alone(h), or of such minerals and 
atrata (i), or of such buildings or any part thereof (k). Leases may 
also be granted of interests in land which involve the right to some 
use of, or benefit from, or privilege incident to land, but which do not 
involve exclusive possession, and are therefore called incorporeal 


(a) Kent v. Fittall, [1906] 1 K. B. GO, C. A.; compare Kent y. Féttull (1911), 
27 T. L. R. 664; and sce title ELecrions, Vol. XII., p. 168. 

(b) Mayhew vy. Sutile (1854), 4 BE. & B. 347, Ex. Ch ; seo further, title MasTEk 
AND SERVANT. 

(c) Dobson v. Jones (1844), 5 Man. & G. 112; BR. v. Spurrell (1865), L. B. 1 
Q. B. 72; Smith v. Seghtll (1875), L. BR. 10 Q. B. 422: “ where the occupation 
is necessary for the performance of services, and the occupier is required to 
reside in the house in order to perform those services, the occupation being 
strictly ancillary to the performance of the duties which the occupier has to 
Sale the occupation 1s that of a servant,” shid., per MELLOR, J., at p. 428. 
see further, title Master anD SERVANT. 

(d) Mayhew vy. Suttle, supra, at p. 356; White v. Batley (1861), 10 C. B. (N. 8.) 
227, at p. 234. 

(e) Hughes v. Chatham Overseers (1843), 5 Man. & G. 54, 78; Doe d. Hughes 
v. y (1840), 9 C. & P. 494, seems to the contrary effect, but in fact the 
occupation there appears to have been both for the convenience of service and 
as remuneration. 

(f ) Smith v. Seghill, supra ; Marsh y. Estcourt (1889), 24 Q. B. D. 147. 

) See title Rear Property anp Cnatrers Rean. As to agricultural 
leases, see p. 563, post ; as to building leases, see p. 567, post. 

(4) Thus the surface, vesture, or herbage may be leased (Co. Litt. 47a; 
Masters v. Green (1888), 20 Q. B. D. 807 (lease of ‘the exclusive right to feed 
the grass")); see Cuttle v. Gamble (1838), 5 Bing. (N. c.) 46; Burt v. Afoore 
(1793), 6 Term Rep. $29. 

oo Jegon v. Vivian (1865) L.B. 10. P. 9, 18; Great Western Rail. Co. 
v. ith fie72), 24 W. 443, C. A.; Re Gladstone, Gladstone v. Gludstone, 
{1900} 2 Ch. 101, C. A.; see also title Muvzs, MrvErats, aND QuARRIES. 

(k) Leader y. Moody (1875), L. B. 20 Eq. 145, 152 (boxes at a theatre). 
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hereditaments, such os easements (!), profits & prendre (m), 
manors (rn), franchises (0), and tithes (p). Agreements which confer 
the right of exclusive possession of goods for a limited time are 
also sometimes called leases (q). 


Srcr. 8.—Capacity of Parties to make and take Leases. 
Sus-Secr. 1.—Ja General, 


775. An owner entitled absolutely in fee simple, who is an 
individual and is under no personal incapacity, has, as incident to 
his right of disposition, power to grant leases for such periods, and 
on such terms and conditions, as he pleases; and an individual 
who is under no personal incapacity which disables him from con- 
tracting or from holding land is able to accept any such lease. 
Persons entitled to limited, or defeasible, or partial interests in 
property, and persons under disability, and corporations, can grant 
leases to the extent permitted by law in the particular case; and 
similarly persons under disability and corporations can accept leases 
to the same extent (r). 


Newmarch v. Brandling (1818), 3 Swan. 99 _ of waggon-way in 
co ery); and see title EASEMENTS AND Prorits A PENDRE, Vol. XL, p. 274. 

m) Such as rights of sporting (Bird v. Great Eastern Rail. Co. (1865), 19 
O. B. (N. 8.) 268; Bird v. Higginson (1887), 6 Ad. & El. 824; Geurns v. Baker 
( ees 10 Ch. App. 355; West v. Houghton (1879), 4 0. P. D. 197; see title Game, 
Vol. XV., p. 221; and p. 575, post) ; a several fishery (Somerset (Juke) v. Foywell 
ge , 5B. & O. 875; Grove v. Portal, [1902] 1 Ch. 727; see title FisuErieEs, 

ol. XIV., P. 584) ; rights of common (Sury v. Brown (1623), Lat. 99); estovers 
(Shep. Touch, 222) ; tolls (Bridgland vy. Shapter (1839), 5 M. & W. 375; Harris v. 
Morrice (1842), 10 M. & W. 260; Shepherd v. Hodsman (1852), 18 Q. B. 316); 
and see title EASEMENTS AND ProriTs A PRENDRE, Vol. AI., pp. 341 ed 8-¢. 

n) Gybson v. Searls (1607), Oro. Jac. 84, 176. 

o) Such as fairs or markets (Bridyland v. Shapter, supra; see title MARKETS 
AND Farrs); or a ferry (2. v. Nicholson (1810), 12 East, 330; leler v. Kendal 
(1827), 6 B. & C. 703; see title FerRiEs, Vol. XIV., p. 558). 

(p) Walker vy. Wakeman (1676), 1 Vent. 294; Brewer v. Hill et , 2 Anst. 
413; Boushier v. Morgan (1794), 2 Anst. 404; Cox v. Brain (1810), 3 Taunt. 95; 
see the Ecclesiastical Leases Act, 1765 (5 Geo. 3, c. 17). As to the effect 
of commutation of tithes for a rentcharge on liability for rent, see Zusker v. 
Bullman (1849), 3 Exch. 831. Offices which concern the administration of 
justice, and dignities and honours, are incapable of being leased (Heynel's (Str 
Veorge) Case (1612), 9 Co. Rep. 95 a, 96 b, 97 b; Howard v. Wood (1679), 2 Lev. 
245). As to tithes generally, see title EocLEsiASTICAL Law, Vol. XI., pp. 742 
et seg. 

' @ Thus it is said that there may be a lease of live stock (Spencer's Case 
1583), 5 Oo. Rep. 16a,16b; Tudgay v. Sampson (1874), 30 L. T. 262; Hulme v. 

runskill (1877), 8 Q. B. D. 495, C. A.); and agreements for the use of chattels, 
such as railway rolling stock, are styled leases; see Sheffield Wagyon Co, v. 
Stratton (1878), 48 L. J. (a. B.)35, 0. A.; A.-G@. v. Great Kastern Rail. Co, (1879), 
11 Oh. D, 449, 0. A.; Lancashire Waggon Co. v. Nuttall (1879), 40 L. I. 291. 
For a letting of rooms in a mill with an ghey for supply of power, sce 
Bentley Bros. v. Metcalfe & Cv., [1906] 2 B, 548, 0. A. But the term 
‘‘ lease” is properly restricted to corporeal and incorporeal hereditaments ; see 
Jones v. Inland Revenue Commissioners, Sweetmeat Automatic Delivery Co. v. Inland 
Revenue Commissioners, [1895] 1 Q. B. 484, 493; Sheffield Waggon Co. v. Stratton, 


supra. : 
r) As to aliens, see title ALIENS, Vol I., pp. 306 ef sey.; as to convicts, see 
title Chimmyan Law ano Procepvursg, Vol. LX., pp. 428 e¢ seg. 
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Sup-Szcr. 2.—Building Societies. 


776. A building society incorporated under the Building Societies 
Act, 1874 (s), may hire or take upon lease any building for con- 
ducting its business, and may hold upon lease any land for the 
purpose of erecting thereon a building for the same purpose, and 
may let such building or any part thereof (t). A society may 
make rules for granting leases of land which it holds as mortgagee 
in possession, and may grant leases in accordance with such 
rules (a). 

Sun-Secr. 3.—Charities. 


777. Subject to certain restrictions in the case of charities 
within the Charitable Trusts Acts(b), trustees of a charity may 
grant leases in pursuance of directions given by the founder, or of 
express powers contained in the instrument of trust; or, in the 
absence of such directions or powers, may lease the charity pro- 
perty at tho full annual value, and for such term as 1s proper in the 
course of provident management (c). 


778. Leases to trustees for charitable purposes are void unless 
they comply with the requirements of the Mortmain and Charitable 
Uses Act, 1888 (d), or unless they fall within the exemptions from 
that Act (e). 

Sus-Srcr. 4.—Companies. 


779. Companies incorporated under the Companies (Consolida- 
tion) Act, 1908 (/), or the statutes which if replaces, have, with 
certain exceptions (7), an unrestricted power of holding lands (h). 

There being no restriction on the mode in which the company 
may acquire land, this provision authorises the taking of land on 
loase, if required for the purposes of the company as stated in the 
memorandum of association; and, having acquired land by pur- 
chase or lease, the company can let the land so far as the objects 
of the company expressly or impliedly authorise the letting of its 


| 37 & 38 Vict. c. 42. 
t) Ibid., 8. 37. 

a) I.e., under the powers conferred by the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Vict. c. 41), 8.18. Since that Act the registrar 
allows such rules to be registered, but thoy must only authorise leases permitted 
oy the statute. As to building societies generally, see title Burtpine SocieTizs, 

ol. IIT., pp. 321 et seq. 

b) See title Cuanirms, Vol. IV., p. 803. 

c) Ibid., pp. 223—231. 

) 51 & 52 Vict. ¢. 42, which does not apply to lands already in mortmain 
(Walker y. litchardsen (1837), 2 M. & W. 882; .4.-G. v. Glyn (1841), 12 Sim. 84; 
Ashton vy. Jones (1860), 28 Beav. 460). 

(e) See title Cuanities, Vol. IY., pp. 127—133. In the Mortmain and 
Charitable Uses Act, 1888 (51 & 52 Vict. c. 42), 8. 4 (5), the term “ assurance” 
includes a lease (thid., 8. 10 (i.)); and from the definition, and also from the 
Charity Lands Act, 1863 (26 & 27 Vict. c. 106), it appears that leases for 
charitable uses are authorised. As to leases under the Charitable Uses Act, 
1735 (9 Geo. 2, c. 36), replaced Uy the Mortmain and Charitable Uses Act, 1888 
<a, & 52 Vict. c. 42), see Due d. Wellard v. Hawthorn (1818), 2 B. & Ald. 96; 

Vebster v. Southey (1887), 36 Ch. D. 9. 

(f) 8 Edw. 7, c. 69. 

(9) Ibid., 8. 19; and see title Companreés, Vol. V., p. 334. 

(4) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), 8. 16 (2). 


Part I.—ReLation or LANDLORD AND TENANT. 


property (i). Usually express provision, authorising the taking of 
land on lease and the letting of the property of the company, is 
made by the memorandum of association (k). 


Sun-Sect. 5.—Co-owners. 
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780. Where land belongs to two or more owners in joint tenancy, Joint tenanta 


all should join to create an effective lease of the entirety. The 
lessee then holds the share of each owner under each separately, and 
holds the whole under all (J); and upon the death of any owner 
before the joint tenancy has been severed, the lessee holds the 
whole as tenant to the survivors (m). But each owner may deal 
with his share separately, and consequently can lense it, either to 
a stranger or to a co-owner (z), and such lease, although not 
made to commence till after the death of the lessor, will bind the 
surviving co-owners (0). 


781. In the case of a tenancy in common, a lease by all the Tenants in 
owners operates as a separate demise by each of his own undivided common and 


share, and a confirmation by each of the demise of the co-owners 
shares (7); or each may lease his own share to a stranger (7), or to 
another co-owner (). Where, ina lease of the whole, the interests 
of the leesors in & covenant—such as a covenant to repair—are 


(*) A lease of the undertaking of the company may be sanctioned as a term in 
a scheme of arrangomont mado under the Companies (Consolidation) Act, 1908 
(8 Edw. 7, c. 69), s. 214 ve Dynevor, Dyffryn, and Neath Abbey Collieries Co. 
(1879), 11 Ch. D. 605, C. A.). 

(k) 1f the company takes promises which are the best that can bo got for 
ita purposes, it is no objection to the validity of tho Jease that the premises 
are too large, and that part will havo to bo sublet (Re Lundon and Colonial Co., 
Horsey’s Claim (1868), L. R. 5 Eq. 561, 562, n. (1)). Directors entering into an 
azreoment for a leaso in their own names are personally liable (Way v. Johnson 
(1864), 2 Hem, & M. 118). If the company is dissolved without having assigned 
the lease, the term is determined, and the liability of suretics is also detormincd 
(Jiastings Corporation v. Lettun, [1908] 1 K. B. 378). 

(7) Doe d. Aslin v. Summersett “as3Ch, 1B. & Ad. 135; seo Jurdain v. Steere 
(1605), Cro. Jac. 83; joint tonants are sciscd per mie et per tout (Littleton's 
Tenures, 8. 288; Co. Litt. 1860; Afurray y. [all (184). 7 C. B. 441, 405, n.). 
For form of lease by joint tenants, sce Encyclopedia of Forms and Precedents, 
Vol. VIL, p. 658. 

tm Henstead’s Case (1594), 5 Co. Rep. 10 a. 

n) Cowper y. Fleicher (1865), 6 B. & 8. 464. As to rent due from an 
occupying co-owner, see J/ill vy. Iichin, [1897] 2 Ch. 579. A lease of the 
entirety by one co-owner affects only his own share; seo Lellingham v. Alsop 
(1604), Cro, Jac. 52; Co. Litt. 186 a. 

(0) Whatlock vy. Horton (1605), Cro. Jac. 91. 

(p) Thompson v. Uukewill (1865), 19 C. B. (n. 8.) 713, 726; see Mantle v. 
Wollington (1607), Cro. Jac. 166; Lurne vy. Cambridye (18:36), 1 Mood. & R. 539. 
A joint lease by co-parceners has the same effect (Afiiiner v. Robinson (1600), 
Moore (x. B.), 682). Tor form of lease by tenants in common, see Encyclopiodia 
of Forms and Precedents, Vol. VIT., p. 609. ; 

(9) Co. Litt. 199 a. For a case where each tenant in common lensed the land 
to a different tenant, see Jacob v. Seward (1872), L. R. 5 UH. Ls. 464. ; 

(r) See Leigh v. Dickeson (1884), 15 Q. LB. D. 60, C. A.; but mere occupation 
by one tenant in common does not create a tenancy under the other tenants in 
common (see Bailey v. Hvbson Sat 39 L. J. (cu.) 270); nor dvues’mere occu- 

ation by a firm of premiscs belonging to one partner create a tenancy under 
im (Re Wyche and Bryan, Ex parte Appliby and Wyche (1872), 20 W. B. 4115 
compare Loe d. Waithman y. Miles (1816), 1 Stark. 181). 


» CO-parceners, 
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indivisible, they should join in suing on 1 (s). Hach owner may 
bring ejectment for his share (t). 

782. Where land is settled, and two or more persons are entitled 
for life as tenants in common, or as joint tenants, they together 
constitute the tenant for life for the purpose of the Settled Land 
Act, 1882 (uw), and they must therefore join in the exercise of the 
statutory power of leasing (a). Where an undivided share of land 
is subject to the settlement, the tenant for life can exercise the 
statutory power separately as to this share ()), or, subject to the 
statutory requirements, may concur with the owners of the other 
undivided shares in granting a lease (c). 

Sus-Secr. 6.—Copyholders. 


788. A copyholder can grant a lease of his copyhold lands which 
will be valid against all the world except the lord (d), but 16 is not 
valid against the lord unless authorised by general or special 
custom, or by licence, and a lease not so authorised is a cause of 
forfeiture (e). By the general custom of the realm a copyholder 
can make a lease for one year(/f); by a special custom of the 
manor he can make a, lease for a longer period (7). Where a pro- 


(4) Zhompson v. Hakewil (1865), 19 OC. B. (N. 8.) 7148, 726. Where the 
interests are divisible, as in the covenant for payment of rent, they may either 
suo together, or each may sue for his share; see pp. 472, 473, post. On the death 
of ono the survivors may sue for the whole (IValluce v. Af‘ Zuren (1828), 1 Man, & 
Ry. (K. B.) 516); and, as to suing by a surviving trustee, see Wheatley v. Boyd 
(1851), 7 Exch. 20; compare Jsrael v. Simmons (1818), 2 Stark. 356 (use and 
occupation). Similarly, assignees of the reversion who are tenants in common 
may join in suing and be jointly sued on the covenants (Ilomersley v. Dally 
(1837), 26 I. J. (EX.) 219); or may sue separately (Roberts v. Ilolland, [1893] 
1 Q. B. 665). But co-parceners cannot sue separately for rent (/erharms v. 
Horwvod (1834), 10 Bing. 526), or in ejectment (Doe d. de Rutzen (Baron and 
Baroness) v. Lewis (1836), 6 Ad. & IL. 277; see Co. Litt. 16 b), As to severance 
of a joint tenancy in the leasos, see Goddard y. Lewis (1909), 101 L. T. 52s. 

(t) Cutting v. Derby (1776), 2 Wm. BL. 1077. 

(u) 45 & 46 Vict. o. 38, 

(a) Zbid., 8. 2 (6). For form of lease by tenant for lifo under Settled Land 
Acts, seo Encyclopedia of I’orms and Precedents, Vol. VII., pp. 250 et seq. 

(b) Settled Land Act, 1882 (15 & 46 Vict. c. 38), 8. 2 (10) (i.). And so, where 
one undivided share has passed out of the settlement, the tenant for life of the 
other undivided share can exercise his power separately (Cooper v. Belsey (1899), 
47 W. R. 443, C. A.). 

(c) Settled Land Act, 1882 (45 & 46 Vict. c. 38}, 8. 19. 

d) Goodwin v. Longhurst (1596), Cro. liz. 585; Doe d. Tresidder y. Tresidder 
(1841), 1 Q. B. 416; Doe d. Lobinson vy. Bousfield (1844), 6 Q. B. 492. The lord 
cannot lease waste land of the manor unless he has obtained a title to it 
free from rights of the tenants of the manor by lawful approvement; see 
title Commons AND Riaurs oF Common, Vol. IV., p. 503; Lascel/es v. Onslow 
(Zord) (1877), 2Q. B. D. 433, 451. As to leases with the consent of three- 
fourths of the commonors under the Inclosure Act, 1773 (1:3 Geo. 3, c. 81), 8. 15, 
see title Commons AND Ricuts or Common, Vol. 1V., p. 537. A custom for the 
lord to grant leases of the waste without restriction is bad (Mudyer v. Ford 

1819), 3 B. & Ald. 153). As to copyholds generally, see title CopyHoLps, 

ol, VIII, pp. 1 et seg. 

(e) Jackman v. Hoddesdon (1594), Cro. Eliz 351; Kensy v. Richurdson (1599), 
Oro. Eliz. 728. See title Coprnorps, Vol. VIIL, p. 47. 

(f ) Melwich v. Luter (1588), 4 Co. Rep. 26a; Frose! v. Welsh (1616), Cro. Jac. 
403. As toa provision for a yearly tenancy pending the licence, see /’rice v. 
Birch {isa , 1 Dowl. (W. 8.) 720; compare Lufkin v. Nuun (1805), 11 Ves. 170. 

(9) d. Rubineon vy. Bousfeld, supra, where the special custom was to 
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sed lease is not warranted by general or special custom and the  8xor. 8. 
holder applies to the lord for a licence to grant it, the giving Capacity ot 


ay reluaing the licence is a matter wholly in the lord's discre- Parties to 
tion (hk). If the lease is granted without licence, the lord may make and 
waive the forfeiture (c), and if he is a limited owner, and does not take Leases, 


take advantage of the forfeiture during his life, the remainderman 
cannot, after his death, treat the lease as a ground of forfeiture (i) ; 
nor can the heir of a lord who was entitled in fee simple (J). 
But a licence given by o limited owner not under a statutory 
or other power (m) is effectual only during the continuance of his 
interest (x), and, if the term is in existence when that interest 
determines, the lease is a ground of forfeiture at the instance of the 
remainderman(o). A lease granted without licence is none the less 
a cause of forfeiture because it is to commence in futuro, for it is ab 

once an effective lease between the parties (p). 


784. A lease granted under a licence may be for a shorter Effect of 
period than that authorised by the licence (q), but otherwise it must licence. 
conform to the terms of the licence(r). If the torm is within the 
authorised period, the inclusion in the lease of a covenant for 
renewal beyond the period does not cause a forfeiture; no estate 
beyond the authorised period is created, and the lessce has his 
remedy only on the covenant (s). The lease need not be granted 
by the original licensee. By the custom of most manors the licence 
runs with the land, and the lease may be made by the person taking 
the interest of the licensee by devolution on death, or by alienation 
ier viros (1). 


— Saale hetdetenete deen aetemmten acca 


lease for three yours. Tho restriction imposed by the custom cannot be evaded 
by the grant of a succession of leases, each for a term within that allowed by 
the custom (Lufferel y. Westun (1612), Cro. Juc. 308; Alathews vy. Whetton 
(1631), Cro. Car. 233). 

(h) R. vy. Hale (1838), 9 Ad. & El, 339, 341. 

t? Doe d. Robinson vy. Buusfiel? (1811), 6 Q. B. 492. 
fi i) Montague's (Lady) Case (1612), Cro. Jac. 301; see Doe d. Robinson v. Bows. 

eld, supra. 

oH Lastcourt v, Weeks (1698), 1 Salk. 186, on the ground that the granting 
of the leaso was, like wasto, a personal wrong and did not descend. 

(m) As to the power of limited owners of manors to grant liconces to lease 
under statute, or under express powers, see titles Coryuoips, Vol. VIIL., 
p. 62; SETTLEMENTS. 

n) Petty v. Evans (1611), 2 Brownl. 40. ; 

o) Otherwiso the liconce would bo effective against the remainderman, since 
forfeiture is the ouly remedy, and the limited owner, by reason of the licence, 
cannot say there is a forfeiture. 

(p) Hust v. Harding (1596), Cro. Eliz. 498, For form of lease by copyholder 
without licence, see Wnacyclopadia of Forms and Precedents, Vol. VIL, p. 271. 

(7) Goolwin vy. Longhurst ( 1596), Cro. Eliz. 535. For form of lease by copy- 
holder with licence, seo Eucyclopwdia of Forms and Precedents, Vol. VII., 
p. 270. apes 

(r) Jackson Neal (1595), Cro. Eliz. 395; but it is sufficient if it produces 
the samo legal effect as if it were in the terms of the licence; whore, for 
instance, a lease, though in terms granted for too long a pel will necessarily 
determine within the period allowed by the licence (Maddon v. Arrowemsth 
(1596), Cro. Eliz, 461; Worledye v. Denbury (1617), Cro. Jac. 436). 

(8) Fenny d. Eastham y. Child (1814), 2M. & 8. 255; seo Aontague’s (Lady) 
Cuse, supra; Rawslorne v. Bentley (1793), 4 Bro. C. 0. 415. As to enforcing the 
covenant against a trustee, see |Vurley v. Frampton (1846), 5 Hare, 560. 

(€) See Whitton v. Peacock (1834), 3 My. & K. 325, 335, 





sue 


Seor, 8, The lease takes effect as an interest at common law, and not as 
Capacity of a copyhold interest (a); consequently the lessee may assion or 

Partiesto underlet without obtaining any licence from the lord (5) ; and since 

make and the licence operates as a confirmation by the lord, the lessee is not 
take 3 Leases, affected by a forfeiture of the copyholder’s estate (c). 


St lnselet Sun-Secr. 7.—Corporations. 
puddin, 785. A statutory corporation (d) has such power of granting or 
mporevion® accepting leases as is expressly conferred upon it by its constitu- 
tion (c), or is implied from the nature of its objects. A corporation 
created otherwise than by statute has the same power of dealing with 
its property and contracting as an individual, and hence it may 
make and take leases except so far as the general power is restricted 
by its constitution or by statute(f). But since, in general, it has 
power to contract only under seal (9), the lease, whether by or to 
the corporation, must be under the common seal (hk), except where 
overriding considerations of convenience or expediency require 
that this rule should be relaxed (i). Although ao lease by a 


Pe 
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(a) On this ground building leases of copyhold lands in Middlesex require 
registration (Rigge (John) on Registration, 87, note (m)). 

b) Johnson vy. Smart (1614), 1 Roll. Abr. 508, pl. 14. 

c) Clarke v. Arden (1855), 16 C. B. 227. 

ad) As to leases by and to particular corporations, sce titles EccLEestas 
TicAL Law, Vol. XI., pp. 760, 794 (ecclesiastical corporations); Toca 
GOVERNMENT (county, district, and parish councils, municipal corporations) ; 
as to lotting of parish lands to the poor, title Poor Law; as to taking leases 
and letting for the purpose of allotments and small holdings, see titles ALLOT~ 
MENTS, Vol. I., pp. 336, 344; Smatt HoLpINGs AND SMALL DWELLINGS ° 
and for educational purposes, see title EpucaTion, Vol. XII., pp. 21 et sez. 
As to corporations generally, see title Corporations, Vol. VIIT., pp. 299 et seq. 

(e) In goneral, where power to lease is given by statute, the requirements 
of the statute must be strictly complied with (Kent Coust Lai/. Co. y. London, 
Chatham and Dover Rail. Co, (1868), 3 Ch. App. 656); but a statutory power to 
sell may authorise the grant of a building lease with an option of purchase 
(Re Female Orphan Asylum (1867), 15 W. RB. 1056). 

S) See Colchester Corporation vy. Lowten (1813), 1 Ves. & B. 226, 244; title 
Corrorations, Vol. VIII., pp. 356, 359, 375. Thus a corporation can take a 
husbandry lease for twenty-one years (Jesus College, Oxford v. Gibbs (1835). 
LY¥. & C. (ex.) 145, 147). It was formerly sugested that a loase for a long 
ebb might subject to forfeiture under the Mortmain Acts (now the 

fortmain and Charitable Uses Act, 1888 (51 & 52 Vict. c. 42), Purt L.); see 
Rewles y. Mason (1612), 2 Brownl. 192, 197; Cutton’s Case (1612), Gudb. 191, 
192; Hemming v. Brabazon (1660), O. Bridg., ed. by Bannister, 1,7; but this 
seoms not to be the case (Vigers v. St. Paul's (Dean and Chapter) (1849), 14 Q. B, 
909, 919); at any rate if the lease does not exceed ninety-nine years (15 Vin. 
Abr., tit. Mortmain, 485). As to leases to local authorities, see Mortmain 
and Charitable Uses Act Amendment Act, 1892 (55 & 56 Vict. o 11). 

(9) See Ludlow Corporation v. Charlton (1840), 6 M. & W. 815, 823; compare 
Smith vy. Barrett and Clifford (1663), 1 Sid. 161, 162. 

(h) Finlay v. Rristol and Exetir Rail. Co. (1852), 7 Exch. 409; see 2. vy. 
Chipping- Norton (Inhabitants) (1804), 5 East, 239, 242; and compare Coock v. 
Goodman (1842), 2 Q. B. 580. Possibly a lease to a corporation, which is 
defective for want of the corporation seal, may be good in favour of its 
assignee (Predyman v. Wodry (1606), Cro. Jac. 109, 110). It is sufficient if the 
corporation is described with substantial correctness (Lynne Regis Corpcration's 
Case (1612), 10 Co. Rep. 122 b; Croydon Hospital y. Farley (1816), 6 Taunt. 
407; BR. v. Hauyhley (Inhabitants) (1833), 4 B. & Ad. 650, 655; and see further 
as to leases by corporations, title Conrorations, Vol. VIII., p. 376. 

(s) The exception is allowed wherever the application of the rule would 
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t under seal, a lessee who has entered and paid _‘Szer. 8. 


corporation 18 n0 bound by such of Capacity of 


rent under it is tenant from year to yenr and is 


ici k); Parties to 
the terms of the lease as are applicable to a yearly tenancy (k) ; neuer 
and a corporation may become liable for the use and occupation ee tae 


of land (/). 
Sun-Secr. 8.—The Crown. 


786. The letting of Crown lands is subject to the provisions Crown lands. 
of the Crown Lands Acts (m). Subject to conditions thereby 
rescribed, the Commissioners of Woods and Forests(n) may 
ease for any term not exceeding thirty-one years, or in the case 
of building leases ninety-nine years (0). 


Sun-Secr. 9.—Ezecutors and Administrators. 


787. Executors and administrators(p) have an absolute power Executors 
of disposition over leasehold property of the deceased, and, as 824 adminis. 
incident to this power, they can grant underleases which are good “““™ 
at law(a). But this is an exceptional way of dealing with the 
asscts, and the underlease will only be supported in equity if the 
granting of it was the best way of administering the estate (b). 


occasion great inconvenienco, or tend to defeat the very object for which the 
corporation was created (Church v. Imperial Gas Light and Coke Co. (1838), 6 
Ad. & El. 846, 861; Ludlow Corporation vy. Charlion (18410), 6 M. & W. 815, 822); 
where, for instanco, the granting of a lease or licence is a continually recurring 
matter, and the transactions are too insignificant for the use of a seal (Wells vy. 
Kingston-upon-Hull (1875), L. B. 10 0. P. 402, 409). Seo title Conronarions, 
Vol. VITI., p. 382, 

(k) Wood vy. T'ale (1806', 2 Bos, & P. (nN. n.) 2473 Stafford Corporation y, Till 
(1827), 4 Bing. 75; Doe d. Pennington v. Taniere (1848), 12 Q. 1, 998; Leclesius- 
tical Cummissionirs v. Merral (1869), la. 1. 4 Exch. 162; but a tenancy of an 
incorporeal hereditament cannot be thus created (2. v. North Duffield 
(Inhabitants) (1814), 3 M. & 8S. 247). Sco also title Corporations, Vol. VILL, 
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(t) Lowe vy. London and North Western Mail. Co. (1852), 18 Q. I. 632; sce titlo 
Corporations, Vol. VIII., p. 384. As to enforcing performance of a contract 
with a corporation not under seal on the ground of part performance, see Crook 
v. S:aford Corporation (1871), 6 Ch. App. 551, titles ConroraTions, Vol. VI1II., 
p. 385; SreciFio PenForMANcE. If tho contract is mado by an agent he 
must be appointed under soal (ANtdderminater Corporation v. Jlardivick (1873), 
L. R. 9 Exch. 13, 18; Orford Corporalion v. Crow, [1893] 3 Ch. 535; Athy 
Guardians vy. Murphy, [1896] 1 I. BR. 65). For form of lease by borough 
corporation, sce Encyclopaedia of Forms and Precedents, Vol. VII, p. 442. 

(m) See title ConstiruTionaL Law, Vol. VII., pp. 147 ef seq. ; as to lenses of 
lands of the Duchy of Lancaster and Duchy of Cornwall, and of land 
comprised in the private estates of the Crown, sec ibi/., pp. 231 et seq., pp. 251 
et seg., and pp. 273 ef seq. 

n) See title ConsTiruTionat. Law, Vol. VII., p. 122, note (c). 
0) Crown Lands Act, 1829 (10 Geo. 4, c. 50), #8. 22, 23, As to the enrolment 
of such leases, seo title ConstTiruTIONAL Law, Vol. VIL, pp. 171 e¢ seq., 238. 

(p) Soo title Execurons anp ApMINISTRATORS, Vol. ALV., pp. 237, note (¢), 
299. An administrator durante minore atate can grant leases which will 
valid during the minority (Finch’s (Sér Moyle) Case (1606), 6 Co. Lep. 63 a, 
G7 b); a8 to his power of salo, see /te Cope, Cope v. Cope (1880), 16 Ch. D. 49; 
Re Thompson and M' Williams’ Contract, [1596] 1 I. R. 356. 

(a) Bac. Abr., tit. ‘‘ Leases and Terms for Ycars” (T.), 7. ae 

(b) Oceanic Steam Navigation Co. y. Sutherberry (1880), 16 Ch. D. 236, C. A.; 
neo Afidiileton y. Dosw ll (1806), 13 Ves. 266, 266 ; compare eating v. mere 
(1835), L. & G temp. Sugd. 133, 136; Hackett v. BM’ Numara (1836), L. & G. 
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Since real estate vests in the personal representatives in the 
same manner as a chattel real, and is subject to administration in 
the first instance as if it were personal estate (c), @ similar power of 
leasing is exercisable over real estate (d). 

But in neither case can the lease contain an option of purchase, 
since the personal representatives cannot bind themselves before 
hand as to the terms of sale (e). 

An executor can make a lease before probate (/), but an adminis- 
trator only after the grant of letters of administration(g). Each 
of several executors or administrators can dispose of the entirety 
of leasehold property, and therefore a lease of such property by one 
is good (h). 


Sus-Secr. 10.—Friendly Socteties, Industrial Societies, and Trade Unione. 


788. Registered friendly societies or branches, registered 
industrial societies, and trade unions have all various restricted 
powers of taking lands on lease and leasing land (#). 


Sup-Sxcr. 11.—Jn/ants. 


789. A lease made by an infant may, when he comes of age, 
be either avoided or confirmed (k), and, if he dies before that 


temp. Plunk, 283. If the persons beneficially interested require a sale, a lease 
should not be granted (Drohan v. Drohan (1809), 1 Ball & B. 185). For form of 
assignment of lease ene or administrators, see Encyclopzedia of l‘orms 
and Precedents, Vol. V., p. 626. 

(c) Land Transfer Act, 1897 (G0 & 61 Vict. c. 65), as. 1, 2; this applies where 
the decoased died after 31st December, 1897 (tdsd., as. 1 (5), 25). 

(d) The say sham representutives hold the real estate as trustees for the 
persons by law beneficially entitled thereto, and so fur as not required for prior 
cluims it 1s to be conveyed tothem. Hence it must be possible to show that the 
lease is proper to be granted pending conveyance. 

¢) Oceanic Steam Navigation Co. vy. Sutherberry (1880), 16 Ch. D. 236, C. A. 

f) Roed. Bendall v. Summerset (1770), 2 Wm. BI. 692, 694; and seo title 
EXECUTORS AND ADMINIsTRATORS, Vol. XIV., p. 145; but if he dies before 
robate the will must be subsequently proved in order to validate the lease 
Brazier vy. Hudeon (1836), 8 Sim. 67; Wankford v. Wankford (1703), 1 Salk. 
299, 308 ; Johnson v. Warwick (1856), 17 ©. B. 516). An executor’s power of 
leasing ceases on his assenting to the devise or bequest in the will (Loe d. 
Saye and Sele (Lord) v. Gny (1802), 3 East, 120). 
See Wank/ford v. Wankford, supra, at p. 301. 
h) Died. Hayes y. Sturges (1816), 7 Taunt. 217, 222; see Jacomb v. Harwood 
vor 2 Ves. Sen. 265, 267; Simpson v. Gutteridge (1816), 1 Madd. 609, 616. 
also title EXECUTORS AND ADMINISTRATORS, Vol. XIV., p. 235. 

(8) As to friendly societics, see title I'rrenDLY Societies, Vol. XV., p. 169; 
as to industrial societies, see title INDUSTRIAL, PROVIDENT AND SIMILAR 
Societies, Vol. AVII., p. 20, and as to trade unions, see title TRADE AND 
Trape UNIONS. — 

(k) See cases cited in title INFANTS AND CiILDREN, Vol. XVII, p. 99, 
note (b); Wellsams v. Taperel! (1892), 8T. L. R. 241; Co. Litt. 308 a; see Ketsey’s 
Case (1613), 1 Brownl. 120; Nerth Western Ratt. Co. v. M’ Michael, Birkenhead, 
Lancashire and Cheshire Junction Rail. Co. v. Pilcher (1850), 5 Exch. 114, 124. 
Similarly, if the lessor executes after he attains twenty-one, but without having 
an opportunity of exercising his adult judgment, a lease arranged while he 
was an infant, he is entitled to have it set aside (Bay v. Barwick (1812), 1 Ves. 
& B.195; Aylward v. Kearney (1814), 2 Ball & B. 463, 478). But an infant 
over fifteen years of years, who is seised in fee of gavelkind land, can alien 
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event, his heir-at-law has the like option(/). If the lessee is in 
possession, avoidance of the lease must be by a distinct act which 
will intimate the fact of avoidance to the lessee, such as notice or 
entry, or demand of possession (m). If the lessor, after he has 
attained majority, accepts rent (n), or otherwise (0) recognises the 
lease as subsisting, he is taken to have confirmed it, and the lease is 
then valid as from its date (p); and, if he does not avoid it within 
a reasonable time after attaining majority, even though he was not 
aware of his right, the lease in effect is confirmed and he cannot 
avoid it(q). The lessee cannot repudiate the lease on the ground 
of the infancy of the lessor (). 

It is provided (s) that no action to charge any person upon any 
ratification after full age of any contract made during infancy, 
whether there shall or shall not be any new consideration for such 
ratification, can be sustained (t). Apparently this statutory pro- 
vision would prevent a lessor from being liable on any of the 
covenants on his part in a lease made by him during infancy and 
confirmed after full age (u), and since a lease is primarily a contract, 





the lund by feuffment, and hence he can mako a loase thereof for life or hyos; 
see title INFANTS AND CIIILDREN, Vol. XVII, pp. 80, 81, noto (c). 

(t) Co. Litt. 45 b. But there is some authority that a lease which is not 
beneficial —as where it reserves no rent or a nominal rent—is absolutely void 
(Humphreaton’s Case (1574), 2 Leon. 216; Lane v. Cowper (1575), Mooro (I. B.), 
103, 105; Baylis v. Dineley (1815), 3 M. & 8. 477, 481); contra, as to a loaso 
made under the old practice in ejectinent in order to try the title (/tumes v. 
Machin (circa 1€08), Noy, 130; Zouch d. Abbot and Hallet v. Parsons (1765), 3 
Burr. 1791; Slator vy. rady (1863), 14 1. C. 1. BR. 61, 65); and also that a loase 
which is for the benefit of the infant cannot be avoided (Maddon d. Baker v. White 
(1787), 2 Term Rep. 159, 161); but see Martin v. Gale (1876), 4 Ch, 1. 428, per 
JESSEL, MLR., at p. 431. If no rent is reserved the infant can avoid tho lcaso 
before majority, since he loses his means of subsistence, and any per:on, suing 
as his a friend, can recover possession (Slator v. 7'rimble (1861), 141.0. L. RB. 
342, 357). 

(m) Slator v. Brady, supra, at p. 66. The execution of a new lease to another 
person is not in itself sufficient (Slater v. Brady, supra, at p. 65 ; compare 
Inman ¥. Inman (1873), L. RB. 15 Eq. 260). 

(n) See title INFANTS AND CuILpRrEN, Vol. XVII., p. 99, note (e); Slutor v. 
Trimble, supra, at p. 352. Ifthe lessor elects to avoid the lease he cannot recover 
arrears of rent as rent, but he can recover them as damages in an action of 
trespass; see Slator v. J'rimble, supra, at p. 352. During his infancy, however, 
he can, apparently, sue for the rent (Sm#tth v. Bowtin (1669), 1 Mod. Rep. 25). 

(0) Anon. (1583), 4 Leon. 4, pl. 15 (‘God give you joy of it”); Story v. 
Johneon (1837), 2 ¥. & O. (Ex.) 586, 607. 

p) Slator v. Trimble, eupra, at p. 353; compare Noed. Miller y. Noden (1797), 
2 Esp. 530; and see Smith v. Low (1739), 1 Atk. 489. 

(q) See Carter v. Silber, Carter v. Ilasluck, [1892] 2 Ch. 278, 284, 288, C. A. ; 
affirmed, Edwards v. Carter, [1893] A. O. 360. If the lessor avoids the lease 
he is not bound to repay any fine which he has received, unloss there was fraud 
on his in granting the lease; see Heron v. Nicholas (1773), 1 De G. & Sm. 
118, e doctrine of confirmation does not apply to a lease made by an agent 
for an infant, and a ratification after the infant has attained twenty-one docs 
not validate the lease (Joe d. Thomas v. Roberts (1847), 16 M. & W. 778, 781). 

(r) Zouch d. Abbot and Hallet v. Parsons (1765), 3 Burr. 1794, 1806 ; Slator ¥. 
Brady, supra, at p. 66 ; compare Forrester’s Case (1661), 1 Sid. 41, 42. 

s) By the Infants Relief Act, 1874 (37 & 38 Vict. c. 62). 

t) I bid.,s. 2. See title INFANTS AND CuILDREN, Vol. XVIL, pz. 08, 65. 
F woe leas extends to contrac‘s of all kinds (Coxhead v. Mullis (1878), 
. P. D. 439 
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LANDLORD AND TENANT. 


it may be that the effect of the provision is to make the lease 
void altogether ; but probably, so far as the lease creates an estate 
in the land, it is outside the statute, so that the common law rule 
above stated still prevails, and the lease 1s only voidable (a). 


790. A lease of lands of an infant can usually be granted under 
the Settled Land Acts, 1882—1890(b). Where & person, who is in 
his own right seised of or entitled in possession to land, is an infant, 
then, for the purposes of these Acts, the land is settled land, and 
the infant is deemed tenant for life thereof (c). 

Where o tenant for life, or a person having the powers of a 
tenant for life under these Acts (d), is an infant, or where an infant 
would, if he were of full age, be a tenant for life, or have the 
powers of ao tenant for life under the Acts, these powers may be 
exercised on his behalf by the trustees of the settlement (c), and, if 
there are none, by such person and in such manner as the court 
orders (/). 

Consequently, where the infant is entitled in fee simple, or is, 
or has the powers of, a tenant for life, or, if he were of full age, 
would be or would have the powers of, a tenant for life, such 
leases of his lands as are authorised by these Acts (b) can be 


(a) If the lease wero one which might be mado by parol, a verbal confirmation 
might operate as a grant of a new lease (soo Northcote v. Doughty (1879), 4 
ORD. eu but otherwise the confinnation, in order to tako offect as a 
grant, would have to be in a form to suit the statutory requirements as to the 
ercation of the lease; see p, 383, post. 

(4) 1882 (45 & 46 Vict. c. U8); 1884 (47 & 48 Vict. c. 18); 1887 (50 & 51 
Vict, c. 30); 1889 (52 & 53 Vict. c. 36); 1890 (53 & 54 Vict. c. 69). 

(c) Settled Land Act, 1882 (44 & 46 Vict. c. 38), s. 59, which applies where 
the infant is absolutely entitled in posseesion to land of any tenure (sce the 
goneral definition of “land” in the Interpretation Act, 1889 (42 & 53 Vict. 
o. 63), 8. 3). In the Settled Land Acts “ land” includes incorporeal heredita- 
ments and also an undivided share in land (Settled Land Act, 1882 (45 & 46 
Vict. c. 38) 8, 2 (10) (i.)). If the infant is entitled in fee simple, with an 
executory limitation over, ho has the powers of ao tenant for life under ¢bid., 
8. 68 (1) (it.), and the statutory powors can be oxercised on his behalf under 
rbid., 8, GO (Le Morgan (1883), 24 Ch. D. 1145 Re James’ Settled Estates (1884), 
32 W. R. 808). If he is only contingently entitled to the land, the Settled 
Land Acts do not apply (fe Horne’s Seltled Estate (1888), 89 Ch. D. 84, C. A.); 
but recourse can be had to the Settled Istates Act, 1877 (40 & 41 Vict. ¢. 18). 
As to infants concurrently entitled whore there is a trust for sale, see Le 
Powell, Re Allaway, Allavay vy, Oakley, [1884] W. N. 67. 

(d) As to the porsons who have the powers of a tenant for life, see Settled 

Land Act, 1882 (45 & 46 Vict. c. 3S) 8. 58 (1), and title SETTLEMENTS. 
; (e) Settled Land Act, 1882 (45 & 46 Vict. 0. 38), 8. 60, the effect of which 
is to enablo tho trustees of the settloment to act for the infant gonerally in 
regard to the exercise of the statutory powers, and hence thoy can give the 
consent required by ébid., 8. 56, to the exercise of a power of leasing contained 
in tho rettlement by a person other than the tenunt for life (Me Newcastle's 
(Duke) Estates (1883), 24 Ch. D. 129, 139). For form of lease by trustees of a 
settlement, see Encyclopedia of Forma and Precedonts, Vol. VIL, p. 643. 

(7) Settled Land Act, 1882 (45 & 46 Vict. c. 33), 8. GO. The application is 
made by the guardian or next friend of the infant by summons in chambers 
(ibid., a. 60; Sottled Land Act Rules, 1882, r. 2). ‘The application assumes that 
thore are no trustees of the settlement, and it is not necessary for trustees to 
be appuinted so as to enable notice to be given under iid. 8, 45 (Re Dudley's 
(Countess) Contrucé (1887), 35 Ch. D. 338). 
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anted; and the statutory powers of accepling surrenders and —_Skor.8. 
granting new leases can be exercised on his behalf (g). Cepesity of 

791. Where the interest of an infant is such that the powers of make Aba 
leasing conferred by the Settled Land Acts (i) are not exercisable, take Leases. 
application may be made to the court to sanction a lease under the OO ae 
Settled Estates Act, 1877 (i); and this Act applies, not only where getted 
there is a settled estate, but also where a person, in his own right Estates Act. 
seised of or entitled to land for an estate in fee simple, or for any 
leasehold interest at a rent, is an infant (J). Hence a lease can be 
sanctioned by the court where an infant is entitled contingently (‘). 


792. Testamentary (J) and statutory guardians (m) can make Guardians. 
leases which will be effectual during the minority of the ward (n). 
After he has attained full age, they are voidable, but he can confirm 
them by acceptance of rent or otherwise (0). 





(y) As to these powers of leasing, see, further, title SETTLEMENTS, 

(h) 1882 (45 & 46 Vict. c. 38; 1884 (47 & 48 Vict. c. 18); 1887 (50 & 51 Vict. 
c, 30); 1889 (52 & 53 Vict. c. 36); 1890 (53 & 54 Vict. c 69). 

(s) 40 & 41 Vict. c. 18, which authorises leases in certain cases without 
the sanction of the court; in other cases with such sanction. As regards 
leases out of court, it is in practice superseded by the Settled Land Acts (sce 
note (i), supra). As regarda leases which can be granted under it with the 
sanction of the court, seo title SerrLeMENTs, All powers given by tho Settled 
Estates Act, 1877 (40 & 41 Vict. c. 18), and all applications to the court, 
and consents to and notifications respecting such applications, may be 
executed, made, and given by, and all notices under it may be given to, 
guardians on behalf of infants; but whero the infant is tenant in tail the 
special direction of the court must be obtained for any application to the court, 
or consent to or notification respecting any such application (ttd., 8. 49), 

(j) Convoyancing and Law of Property Act, 1851 (44 & 45 Vict. e 41), 8, 41. 
As to the expression ‘land ” in this statute, seo thad., 9. 2 (i.). 

(k) Liddell vy. Liddell (1882), 31 W. R. 238; Le Sparrow's Settled Eetate, 
pi892} 1 Ch. 412; and see title Invrants AND Ciibprenr, Vol. AVIL, p. 04. 
zeases Of the land of an infant seised in fee or in tail or, as to Irascholda, 
entitled absolutely, wero formerly sanctioned by the court under tho Infants’ 
Property Act, 1830 (11 Geo. 4 & 1 Will. 4, ¢. 65), but this statute appears to be 
obsulete ; for cases under it, see Re vane (1830), 2 My. & NW. 318; Ln parte 
Legh (1816), 15 Sim. 445; Anstey v. obson (1853), 1 Sm. & G. 005; Re Clark 
(1866), 1 Ch. App. 292; Le Spenser's Kotates yal 37 lL J. (cn.) 18; Ke Letche 
ford (1876), 2 Ch. D. 719; Le Cirifiths (an Infant) (1585), 20 Ch. D. 248; and 
as to rectifying a lease granted under the statute, see Scatin v. Stantland 
(1862), 4 Gaff. 61. lor the practice, see Seton, Judgments and Orders, 5th ed., 
878-877; RS. C., Ord. 55, r. 2 (9). 

1) See Stat. (1660) 12 Car. 2, c. 24. 

m) That is, guardians appointed under the Guardianship of Infants Act, 
1886 (49 & 50 Vict. c. 27). 

(n) Guardians in socage have this power during the guardianship, that is, till 
the ward attains fourteen (Wade v. Baker (1696), 1 Ld. Raym. 130, 131; Lyre 
v. Shaftesbury (Countess) (1723), 2 P. Wins. 102, 122; 2. v. Oakley ee) 
(1809), 10 East, 491; 2. v. Sutton (1835), 3 Ad. & El. 597,613); and the guardiaus 
mentioned in the text, who are now the usual class of guardians, have the same 
powers as guardians in socage, the period of guardianship being extended to 
the age of twentr-one years (Bedell v. Constable (1664), Vangh. 177, 179; Shaw 
v. Shaw (1783), Vern. & Scr. 607). A guardian by nature, or for nurture, can 
at most create a tenancy at will (Pigot v. Garnish (1600), Cro. Eliz. 678, 734). 
A guardian appointed by the court cannot grant leases without the sanction of 
the court; see /?. v. Sutton, supra, at p. 608; 1 Platt, Law of Leases, xvii. 
380). See title Inrants anp CuiLpueN, Vol. XVI, pp. 121 ef seg. 

(0) Bac. Abr., tit. ‘‘ Leases and Terms for Years” (i), , 784. 
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793. A lease granted to an infant appears to be subject to the 


Capacity of same considerations as a lease granted by an infant. _ At common 
Partiesto Jaw it is voidable by the lessee on attaining majority, and if he 


make and 


elects to avoid it, it is in strictness void ab tnitio so as to relieve 


take Leases. +1, Josseo from all liability under it(p) ; but the lessee is liable for 


Lease to 
infant. 


Surrender of 
infant's 


rent which accrued during the infancy in respect of actual occupa- 
tion (q), at any rate if the occupation can be treated as necessary 
for the infant(r). The avoidance should be by express notice (s). 
The lessee will be taken to have confirmed the lease if he continues 
to occupy the premises, and does not give notice to avoid it within 
@ reasonable time (t). In that case he became, under the former 
law, liable to satisfy all the obligations of the lease (a), including 
the payment of rent which accrued during his infuncy(b). But (e) 
an infant lessee cannot by any confirmation of the lease on attaining 
his majority make himself liable on any of the covenants of the 
lease; and the remedy of the lessor would be confined to re-entry 
for breach of covenant, if such right is conferred by the lense. 
Probably, however, the lessee, if he confirmed the lease, would be 
liable for the rent accruing both before and after his attaining full 
age, since the liability for rent arises under the reservation of rent 
as an incident of the estate, and not merely under the covenant (d). 

If the lessee, on attaining full age, avoids the lease, he cannot 
recover any moneys which he has paid under it (ec), unless he has 
received no benefit (/). 


794. Where an infant is entitled to o lease, the court may (9) 
order a surrender and an acceptance of o new lease for the term of 
the surrendered lease or otherwise (/). 


( 2] See Ketsey’s Cuse (1613), Cro. Jac. 320; Lempriére v. Lange (1879), 12 
Ch. D. 675. The lessor can avoid the lease if the infant obtained it on the repre- 
sentation that he was of full uge; but this must be a complete avoidance of the 
transaction, and the lessur cannot at the same time recover for use and 
occupation (Lempriere v. Lange, supra); and see Ez parte Grace (1799), t 
Bos. & P. 376. 

q, Blake v. Concannon (1870), 4 1. R. CO. Is. 323. 

i Soo title INFANTS AND CHILDREN, Vol. XVIL., p. 98, note (2). 

(a) Holmes v. Blogg (1817), 8 Taunt. 35. 

(¢) See Carter v. Silber, Carter vy. Hasluck, [1892] 2 Ch. 278, C. A.; affirmed, 
eub nom. Edwards y. Carter, sied A. C. 360; Holmes v. Bloyg (1817), 8 Taunt. 
35, 39; Dublin and Wicklow Rail. Co. vy. lilack (1852), 8 Exch. 181; compare 
Doe a. Bromfield v. Smith (1788), 2 Term Rep. 436, 

(a) North Western Ratl. Cu. v. M' Michael, Birkenhead, Lancashire and Cheshire 
Junction Rail. Co. v. Pilcher (1850), 5 Exch. 114, 124; see Aetsey’s Case, supra. 
‘ {°) mere v. O'Farrell (1847), 10 LL. R. 5627; Evelyn v. Chichester (1765), 

urr. 1717. 

(c) By virtue of the Infants Relief Act, 1874 (37 & 38 Vict. . 62) ; see p. 349, 

ante 


il) See p. 467, post. 
tS Holmes v. Bloyy (1818), 8 Taunt. 508; Valenting vy. Canals (1889), 24 Q. B. D. 
186; see Wilson v. Kearse (1800), Peake, Add. Cas. 196; Ne Burrows, Ex parte 
Taylor (1856), 8 De G. M. & G. 254, C. A. 
( f) Corpe v. Overton (1833), 10 Bing. 252; Everett v. Wilkins (1874), 29 L. T. 
8416; Hamilton v. Vaughan-Sherrin Electrival Engineering Co., [1894] 3 Ch. 589. 
Under the Infante’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), 8. 12. 
The statute rr though the infant is only beneficially entitled (Jie 
Gre (an Infant) (1885), 29 Ch. D. 248); but, if he is part owner, it is doubtful 
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Sus-Sxcr. 12.—Lunatica. SECT, 3. 
eae ‘Iy void Capacity of 

795. A contract made by & lunatic 18 nou necessarily VOI0. parties to 
Prima facie it is binding, and the lunatic cannot avoid it unless it mote and 
ean be shown that the state of his mind was known to the other take Leases 
party and that advantage was taken of it (i). Hence a lease made  —— 
by or to a lunatic is valid if the other party acted in good faith and Lunatic 
was not aware of the lunacy; and a lease made by a lunatic ina 
lucid interval is valid, the burden of proof that it was so made 
being upon the lessee (/). 

Where a lunatic is entitled to property, provision for making 
leases, and, in the case of leasehold property, for surrendering it 
and accepting a new lease, is made by statute (/). 
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Sun-Sect. 13.—Afarricd Women, 


796. Where a married woman is entitled to land in fee simple, Legal separate 
she is now, in the majority of cases, entitled for her separate use by use 
virtue of the Married Women’s Property Act, 1882 (m). ‘Ihis is so 
where she has been married on or after the Ist January, 1883 (1), 
and also where, though she was married before that date, her title 
to the Jand has accrued since(o). She can thus dispose of the land 
as a feme sole (p), and, consequently, create leases of it in the same 
manner as if she were not under the disability of coverture (q). 

Where land is vested in trustees on trusts under which a marricd kquitable 
woman is entitled in fee simple for hor separate use without separate 
restraint on anticipation, she has the same power of disposition in "* 
equity (r), and can create leases by deed unacknowledged (s). ‘The 


whether the surrender and the acceptance of the new leaso can be effocted under 
the statute, even with the consent of the co-owner (Jetty v. Jumphreys (1875), 
9 I. R. Eq. 332, 347). The application is made by the infant, or by his guardian 
or other person on his behalf. 

(*) Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599, C. A. ; Baxter v. Portamouth 
(Ear!) (1826), 5 B. & C. 170; Lrowne v. Jodrell (1827), Mood. & M. 105; Dane 
v. Kirkwall (Viscountess) ek 8C.& P.679; Molten vy. Cumrour (1848), 2 Isxch. 
487, 503; affirmed (1819), 4 exch. 17, Ex. Ch.; Beavan v. M' Donnell (1854), 9 
Exch. 309; 10 Exch. 184. 

(k) Creagh v. Blood (1815), 2 Jo. & Tat. 509, 520; and see, gencrally, titte 
LUNATICS AND Persons oF Unsounbd Minn. For form of lease by committee 
of lunatic, eee Encyclo; dia of Forms and Precedents, Vol. VIL, p. 652. 

(i) See Lunacy Act, 1890 (53 & 54 Vict. c. 5); and title Lunatics anxp 
Persons OF Unsounn Muiyp. 

(m) 45 & 46 Vict.c. 75. Asto married women’s property, sce, generally, title 
HusBAND AND Wire, Vol. XVI., pp. 321 ef seq. 

n) Married Women’s Property Act, 1882 (45 & 46 Vict. c. 75), 8. 2. 

o) Zbid., 8. 5; and seo title Heeakes AND Wirk, Vol. XVI, p. 348. 

p) Married Women's Property Act, 1882 (45 & 46 Vict. c. 75), 8.1; Hope v 
Hope, [1892] 2 Ch. 336, 342; see Re Cuno, Mansfield vy. Mansficid (1889), 4§ 
Ch. D. 12, 0. A. 

q) See Re Drummond and Davie’s Contract, [1891] 1 Ch. 624, 531. 

r) Taylor v. Meals (1865), 4 De G. J. & Sin. 597, 604; Pride v. Bubb (1871), 
7 Ch. App. 64,69. But in enforcing an 7g to grant a lease, the court 
could not formerly make a decree against the married woman in personam, tho 
contract not binding her personally; it only had jurisdiction over the separate 
property, hence it could not decree specific performance against her (Mrancis v. 
Wigzeld (1816), 1 Madd. 258, 261; Aylett v. Ashton (1835), 1 My. & Cr. 106). 

(es) 4 v. Gamble (1861), 12 L RB. 102, 110, 0. A. 
N 
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797. A power of leasing conferred upon a woma 
expressed as to be exercisable only wrhila she is sole eer ie 
Wise i 18 exercisable by her without the consent of her husband (3) 
and without acknowledgment under the Fines and Recoveries Act, 
1888 (c), during coverture (d); and this is so although the power 
was conferred upon her while she was unmarried (e), or during a 
previous marriage (/). 


798. Where land is vested in a married woman, not as her 
separate property, a lease of it may be granted for a term not 
exceeding her interest under the Fines and Recoveries Act, 
1888 (9). Under this Act she can by deed dispose of the land 
—and can, therefore, grant leases—as if she were a feme sole ; but, 
for the deed to be effectual, the husband must concur in it, and it 
must be separately acknowledged by her(h). Ifshe is seised in 
fee, and her husband is entitled to possession or to receipt of the 
rents and profits in her right, he can grant a lease under the 
Settled Estates Act, 1877 (i). But the lease must not include the 
principal mansion-house or the demesnes thereof, nor lands usually 
occupied therewith, and it must be subject to the requirements of 
the statute (x). 


799. Where a married woman is enlitlod to land for life or for 
other limited interest, then, whether she is entitled for her separate 
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(t) Zaylor y. Meads (1865), 4 De G. J. & Sin. 597, GOL; see Allen v. Walker 
(1870), . RB. 5 Exch. 187. 

a) Antrim (Marquis) y. Buckingham (Duke) (1663), 1 Cas. in Ch. 17. 

b) Sugden on Powers, 8th ed., 155. 

c) 3 & 4 Will. 4, c. 74; see Farwell on Powers, 2nd ed., 117. 

) Travel’s (Lady) Case (1725-34), cited in J/carle v. Greenbank (1749), 3 
Atk. 695, 711; Doe d. Blomfield v. Eyre (1846), 3 0. B. 557, 578; affirmed 
(1848), 5 O. B. 713, 745, Ex. Ch. It is, apparently, not exercisable in favour 
of her husband (Doe d. Hartridge vy. Gilbert (1843), 5 Q. B. 423). 

(ec) Gibbons v. Moulton (1678), Cas. temp. Finch, 346. A provision that a 
power may be exercised “notwithstanding coverture” does not prevent the 
donee from exercising it while sole (Doe d. Smith y. Bird (1833), 6 B. & Ad. 
605, 712; and see title PowErs). 

J) Burnet v. Mann (1748), 1 Ves. Sen. 156. 

3 & 4 Will. 4, c. 74. 

h) Idid.,s, 77, A lease by a married woman who is tenant in tail must also 
be made with the concurrence of her husband and hy decd acknowledged (sbid., 
s. 40), and must in othor respects comply with the statutory provision as to 
disposition by tenants in tail (see p. 360, post). As to separate gcknow ledgient 
seo title Husnanp anD WIFE, Vol. XVL, p. 381. 

(§) 40 & 41 Vict. c. 18. The leaso will be valid against tho husband and 
ag his wife and all persons claiming through or under her (tlid., 6. 47). 
For form of such a loase, see Encyclopmdia of Forms and Preccdenta, 
Vol. VIL, p. 649. 

(k) See p. 365, 08¢. Where a marriod woman would, if not under disability, be 
under an obligation to renew a lease, she may, by direction of the court, accept 
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use or not, a lease can usually be granted under the Settled Land Act, Ser. 8. 
1882 (0), subject to the requirements and restrictions of thatand the Capacity of 
other Settled Land Acts(m). Where a married woman, if she Parties to 
were not a married woman, would be a tenant for life, or would , make and 
have the statutory powers of a tenant for life, and is entitled, by ‘#ke Leases, 
statute or otherwise, for her separate use, then she, without her Separate and 
husband, has the statutory powers of a tenant for life(n). Where "00-eeparate 
she is not entitled for her separate uso, she and her husband PP"? 
together have the statutory powers of a tenant for life(v). A 

restraint on anticipation does not prevent her from exercising the 

statutory powers ()). 


800. Apart from statute, a marricd woman's lease of her non- Apart from 
separate freehold property, if made by her alone, is void (q). If the statute: 
husband concurs (7), or if he makes a lease alone (8), this is valid to (-) Frechulds, 
the extent of the term during their joint lives (f), and if the husband 
survives and becomes entitled as tenant by the curtesy, it is valid 
to the same extent during such tenancy (a). On the death of the 
husband, the lease is void as against the wife and her heir-at-law if 


a surrender and grant a new lease (Infants’ Property Act, 1830 (11 Goo. 4 & 
1 Will. 4, c. 68), 8. 16, 
lt) 45 & 46 Vict. c. 38. 

m) 1884 (47 & 48 Vict. c. 18); 1887 (50 & 51 Vict. c. 30); 1889 (52 & 63 
Vict. c. 36); 1890 (53 & S4 Vict. c. 69). 

n) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 61 (2). 

: / bid., a. 61 (3', (4), (5). The provisions of the Settled Land Acts have 
rendered obsvlete the power under the Settlod Estates Act, 1877 (40 & 41 Vict. 
c. 18), 8. 46, for a husband tu grant leasos where his wife is ontitled to a non- 
separate limited interest; but in cases not covered by the Sottled Land Acts it 
may still be necessary tu have recourse to the power of the court to authorise 
leases under tho Settled Ustutes Act, 1877 (40 & 41 Vict. o. 18), 4. 40. The 
married woman must be separately examined (tbid., ss. 50—52); and, if sheis an 
infant, a guardian appointed under the Act does nut represent her so as to muke 
the separate examination unnecessary (Le Mrondwood's Settled Estates (1872), 
7 Ch. App. 323), though under special circuinstunces the court may disponse 
with sepnrate examination, whoro, for example, the proposed leuse is clourly 
beneficial and the examination would causo delay (Re //alliday’s Sctiled Estates 
(1871), L. R. 12 Eq. 199; Re Whorue’s Settled Estute: (1872), 20 W. R. 587), or 
the woman's interest is remote (fe De T'ubley's (Lord) Settled Fatates (1863), 
11 W. BR. 936; and see Re Marshall's Settled Metates (1872), L. R. 15 Eq. 66; 
Re Kilmorey's (Earl) Settled Estates (1877), 26 W. BR. 54); and separate examina- 
tion is not necessary where the married woman's interest is her separate 
property under the Married Women's Property Act, 1882 (45 & 46 Vict. c. 75) 
(Riddel/ v. Errington (1884), 26 Ch. D. 220; Le Robinsun’s Settird Katute (1894), 
38 Sol. Jo. 325; compare Le Smith's Estate, Clements v. Ward (1887), 35 Ch. D. 
589, 596). As to separate examination, see also Settled Estates Act Orders, 
1878, rr. 13, 14, 

p) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8. 61 (6). 

gq) Goodright d. Carter v. Straphan (1774), 1 Cowp. 201, 203. 

(r) The wife may now execute by attorney (Conveyancing and Law of Pro- 
perty Act, 188! (44 & 45 Vict. c. 41), s. 40). Formerly, if she executed b 
attorney, the lease was that of the husband alone (Gardiner vy. Norman (1621), 
Cro. Jac. 617). 

(s) 2 Wms. Saund. 180 (ed. 1845), note (9). The lease operates only as 
regards the husband; consequently the reversion, and the right of distress 
incident to it, are in him (//urcourt v. Wyman (1849), 3 Exch, 817). 

(t) Lateman v. Allen (1595), Cro. Elis. 437; IW iscot’s Case (1599), 2 Co. Rep. 
60 b, 61 b; Toler vy. Slater (1867), L. R. 3 Q. B. 42. 

(a) Miler vy. Munwartug (1630), Cro. Car. 397. 
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not made by deed (b); if made by deed it is voidable only (c), and 
it will become effective by acceptance of rent or other act of 
confirmation (d), or by her omitting to disaffirm it and allowing the 
lessce to continue in possession (¢). 

A married woman is equally unable to create a lease of her 
non-separate leasehold property by herself; but her husband can 
lease it without ber concurrence, and the lease will be valid 
against her even though she survives, and although made to 
commence after her husband’s death (/). 


801. The disability of & married woman to contract formerly 
prevented her from taking a lease so as to be at once effectual. 
The husband might disaffirm it, though until he did so it vested in 
her (g); and after his death she or her representatives might avoid 
it(h). But now (i) she can take a lease and render herself liable, 
to the extent of her present or future separate estate, on the 
covenants (i). 


Sus-Secr. 14.—MMortgagors and Mortgagees. 


802. A mortgagor of land, while in possession, has, subject to 
certain requirements (/), statutory (i) power as against every incum- 
brancer to make (1) an agricultural or occupation lease for any 


(b) Walsal v. Heath (1599), Cro. Eliz. 656; Parry vy. Hindle (1809), 2 Taunt. 
180, 181 (as to leases by husband und wife); Harry vy. Thomas (1589), Cro. Eliz. 
216 (as to leases by husband alone); see Z'urney v. Sturges (1553), Dyer, 91 a. 

(ec) Smallman v. Ayborow (1616), Cro. Jac. 417; see Butler and Baker's Case 
(1591), 3 Co. Rep. 25 a, 28 a. 

(d) Jordan v. Wthea Saas Cro. Jac. 332; Greenwood vy. Tyber (1620), Cro. 
Jac. 563; Doe d. Collins v. Weller (1798), 7 ‘Term Hep. 478. 

e) Toler vy. Slater (1867), L. R. 3 Q. B. 42, 46, 

J) Anon. (1592), Poph. 4; Grute v. Locro/t (1592), Cro. Eliz. 287; Herbin v. 
Chard (1595), Poph. 96; 8. 0., sub num. Harbin v. Barton, Moore (K. B.), 395. 
Formerly, if the husband roserved the rent to himself it went after his death to 
his personal representatives (Blazton y. Heath (1618), Poph. 145); but now the 
rent goes to the person entitled to the reversion on the lease, and consequently 
goes to the wife or her representatives (Conveyancing and Law of Property Act, 
1881 i & 45 Vict. c. 41), @. 10). It 1s not clear whether the lease must be 
actua fk siacvee by the husband; possibly a contract to grant it is sufficient, 
since this creates an interest in equity (Steed v. Cragh (1723), 9 Mod. Rep. 43; 
Druce v. Dentson (1801), 6 Ves. 385). As to the grant by the husband of part 
of the land, see Sym’s Case (1584), Cro. Eliz. 33. 

(9) Oo. Litt. 3a; Swaine vy, Holman (1616), Hob. 203, 204. 

h) Co. Litt. 3 a. 

) Having regard to the Married Women’s Property Acts, 1882 (45 & 46 
Vict. c. 75), and 1893 (56 & 87 Vict. c. 63). 

(4) Where a marricd woman is entitled to leaseholds, a surrender of the lease 
and acceptance of a new lease may be ordered by the court under the Infants’ 
Property Act, 1830 (11 Geo. 4 & 1 Will 4, c, 65), 8.12; see p. 352, ante; but 
this statute is practically obsolete. For form of lease to a married women, see 
Encyclopedia of Forms and Precedents, Vol. VIL, p. 651. 

(!) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. o 41), 6. 18 
(1), (3); see title Mornraace. The statutory provisions apply, as far as cir- 
cumstances admit, to any letting, and to an agreement, whether in writing or 
not, for leasiug or letting (Conveyancing and Law of Property Act, 1881 (44 & 
45 Vict. c. 41), & 18 (17)), and they do not prove the conferring by the 
mortgage deed of an express power of leasing (ibid. a. 18 (14)). Ase to the effect 
of a lease by the mortgagor under tdid., «. 18, seo Wilson v. Queen's Club, (1891) 


(m) For note (m) eee next page. 
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term not exceeding twenty-one years(n); and (2) a building lease 
for any term not exceeding ninety-nine years. A mortgngeo of land, 
while in possession, has the like power as against all prior incum- 
brancers, if any, and a3 against the mortgagor (0). But the power 
is exercisable only if and so far as a contrary intention is not 
expressed by the mortgazor and mortgagee in the mortgage deed, 
or otherwise in writing (p). A contract to make or accept such o 
lease may be enforced by or against every person on whom the 
lease, if granted, would be binding (q). 


803. A lease by the mortgagor, not made under the statutory 
power, is binding on the mortgagee if made before the mortage (1); 
if made after the mortgage, it is valid by way of estoppel as 
between the mortgagor and the lessee(s), but it is void os against 
the mortgagee(‘). In the latter case the lessee docs not become 
tenant under the mortgagee unless an agreement for a tenancy, 
express or implied, is entered into between them (a). For this 
purpose notice given to the lessee by the mortgagee is not 
suflicient (L), even though followed by continued occupation by the 
lessee (c). ‘There must be payment of rent to the mortgacee, which 
usually creates a tenancy from year to year, or other evidence of a 
new tenancy (d). 





3 Ch. 522. Tho lcase must not be of the mortgaged property and other pro- 


perty ata single rent (Aing v. Bird, [1909] 1 K. B. 837). 1¢ may contain a 
power for the lessee to determine the lease within the term ; and it is not invali- 
duted because it contains an option for the lessee to take a new leaso at the 
end of the term, though the lessee could not require the mortgagor to grant a 
renewed lease unless the lease was at the time a proper one to be grantcd under 
the statute (idi/.). The mortgagee, on going into pusscesion, becomes entitled 
to the benefits of the lease as if he had been a party to it (ALuntcipal Permanent 
Investment Building Society v. Smith (1888), 22 Q. B. D, 70, C. A.). 

Se Under the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. 
c. 41), 8. 18. 

(n) A leaso of a mansion-huuse may include sporting rights over tho whole 
of the estate (Brown y. /’eto, (1900) 1 Q. B. 346). 

0) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. 0. $1), 6. 18 (2). 

p) /bid., a. 18 13). 

q) Tbid., 8. 18 (12). 

r) Moss y. Galiimore (1779), 1 Doug. (K. B.) 279. 

8) Alchorne v. Gomme (1824), 2 Bing. 54; Doe d. Downe (Viscount) vy. Thomp- 
son, Downe (Viscount) v. Thompson (1847), 9 Q. B. 1037; Cuthbertson vy. Irving 
(1660), 6 IL & N. 135, 139, Ex. Ch. 3; //urtcup & Co. v. Bell (1883), Cab. & El. 19. 

(t) Keech d. Warne v. Hall (1778), 1 Doug. (K. B.) 21; Lope v. Biggs (1829), 9 
BR. & C. 245, 253; Lows v. Telford (1876), 1 App. Cas. 414, 425. But the lessoe 
is entitled to redeem (arn v. Turner (1888), 39 Ch. D. 456, C. A.); anda 
mortgagee who purchases the equity of redemption may be bound by the lease 
(Smith v. Phillips (1837), 1 Keen, 694); or the leaso may be established against 
the mortgagee by his conduct (Lysaght vy. Callinan (1831), Hayes, 141). 

(a) Evans v. Liliot (1838), 9 Ad. & El. 342; Loe d. Prior vy. Ongley (1850), 10 
O. LB. 25; see Doe d. Whitaler v. Hales (1831), 7 Bing. 322. 

L) Evans y. Elliot, supra; cowpare /iiner v. Walters (1869), 20 L. T. 326. 

c) Towerson v. Juckson, [1891] 2 Q. LB. 484, ©. A. 

Doe d. Prior v. Onyley, supra; Brow y. Storey (18410), 1 Man. & G. 117, 
126. A tenancy from than to year between mortgagee and lessee arising 
from payment of rent does not import the terms of the lease made by the 
mortgagor unless such is in fact agreed expressly or by implicution between 
the mortgagee and lessee (Oakley v. Monck (1866), L. R. 1 Exch. 159, Ex. Ch. ; 
Keith v. Gunes (R.) & Co., Lid., [1904] 1 Ch. 774, 0. A.). The new tenancy 
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A lease by the mortgagee, not made under the statutory pone 

onge- 
quently, where the lease is not made under the statute, nor 
under an express power of leasing, both mortgagor and mortgagee 
should concur to grant it (f). 


804. A lease granted by a receiver appointed by the court is good 
Ly estoppel as between the receiver and the tenant (g), and similarly 
an attornment to the receiver by the person in possession creates 
a tenancy under the receiver by estoppel. The attornment does 
not enure for the benefit of the owner of the legal estate, but 
gives the legal powers of a landlord to the receiver (hk). The lease 
is also binding on the persons beneficially interested if it is for a 
term not excceding three years, since such o lease can be created 
at the discretion of the receiver (i), but a lease for a longer period 
requires the sanction of the court (7). In order to pass the legal 
estate in the term (k), the legal owner must be a party to the lease, 
and in practice, where a receiver is in possession, the court directs 
the lease to be made by the legal owner or by the person in whom 
@ statutory or conventional power of leasing 1s vested (1). 


Sun-Secr. 15.—Settled Land. 
(i.) Leases by Limtted Owners. 


805. A lense can be granted by a tenant for life under the pro- 
visions of the Settled Land Acts, 1882—1890(m). The power of 


gota rid of tho mortgagor’s lease (.Juhknson v. Jones (1839), 9 Ad. & El. 809; 
forbett v. Plowden (1884), 25 Ch. D. 78, C. Av; Underhay v. Read (1887), 20 
Q. B. D. 209, C. A.). 

(e) Franklinskt v. Dall (1864), 33 Beav. 560; unless, perhaps, whore the 
granting of it was urgeut Leia’ v. Clay (1722), 9 Mod. Rep. 1). 

(7) The lease operates then as n demise by the mortgagee and confirmation 
by the mortgagor (ve d. Larney v. Adams (1832), 2 Cr. & J. 232; compare 
Smith vy. Pocklington (1831), 1 Cr. & J. 445). Tho lease should treat the mort- 
gugee as the actual lessor (see Welb v. Russell (1789), 3 Torm Rep. 393 ; 
Saunders v. Merryweatier (1865), 3 I. & C. 902). As to leases under tho Settled 
Land Acts, where the mortgagor is tenant for life, see Settled Land Act, 1882 
45 & 46 Vict. c. 38), 8. 50 (3); and, as to a lease of the mansion-house under 
settled T.and Act, 1890 (43 & 54 Vict. c. 69), s. 10, compare I?e Sebright’s Settled 
Estat:s (1886), 33 Ch. D. 429, C. A. 

(9) Ddancer v. Hastings (1826), 4 Bing. 2. As to receivers generally, see title 
RECEIVERS. 

(4) Aeuns vy. Mathias (1857), 7 BE. & B. 590. Where tho premises are 
already subject to a lease the mere appuintment of the recciver, without 
attorninont, constitutes him the “landlord” for the purpose of the Landlord 
and Tenant Act, 1709 (8 Ann. c. 18), 8. 1 (Cox vy. Harper, [1910] 1 Ch. 480, 
C. A.). Seo title Exzcurion, Vol. XIV., p. 53. 

(i) Shuff v. ZHoldaway (1863), Daniell’s Chancery Practice, 7th ed., 1443. 
Formerly, it seems, a recviver could not let even for one \ear without the 
sanction of the court (IMynne v. Newberough (Lord) (1790), 1 Ves. 164). 

(j) Morris vy. Elime (1790), 1 Ves. 159; sce Neale vy. Bealing (1344), 3 Swan 


t) Shuff v. Ividaway, supra; soe Gibbins vy. Huwe'l (1818), 3 Madd. 469. 

m) See note (): p. 351, ante. As to the persons having the powers of a tenant 
for life, see Settled Land Act, 1852 (45 & 46 Vict. c. 35), 8. 58 ; and as to settle- 
ments by way of trust for sale, see idid., 8. 63; Settled Land Act, 1884 


2. 
0 Ie., the true legul estate as distinguished from a legal estate by estoppel. 
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leasing extends to the sctiled land, or any part thereof (n), or any ‘Seer. 8. 
eascment, right or privilege of any kind over or in relation to the Capacity of 
same, and the lease may be for any purpose whatever, whether Parties to 


involving waste or not, and for the following terms :—(i.) In the case , Make and 


of a building leaso, ninety-nine years; (ii.) in the case of a mining take ) Leases, 


lease, sixty years; and (ili.) in the caso of any other lease, twonty- 
one years(o). The lease must be granted with due regard to the 
interests of all parties under the settlement (p), and must conform 
to the requirements of the statutes (q). 


A lease may also be granted bya tenant for life undor the Settlod qt) Settled 
Estates Act, 1877 (r), or under an express power contained in the eC i Act, 


settlement under which the life estate arises (s). A lease not s0 autho- (iil) Express 
rised granted by a tenant for life is valid only during his life (0). power. 


(47 & 48 Vict.c. 18), 8.7; Re Duniell’s Settled Estates, [1891] 3 Ch. 503); and 
titlo SerTLemENrs, lor form of lease by tenant for life under the Sottlod 
Land Acts, sco Encyclopmdia of Forms and Precodents, Vol. VII., pp. 200, 641. 

rn) Tho principal munsion-house, and the park and lands usually occupied 
therewith, cannot be leased without the consent of the trustees or an order of 
the court (Settled Land Act, 1890 (53 & 54 Vict. ¢. 69), 8. 10); seo Sutherland 
(Dowager Duchess) v. Sutherland (Duke), [1893] 3 Ch. 169; compara, aa to sale, 
Rte Atlesbury’s (Marquis) Settled Estates, [1892] 1 Ch. 506, C. A. ; affirmed 
aub wom. Lruce (Lad Henry) v. Ailesbury (Murguisy, (1802) A, CO. 356. 

(o) Settled Land Act, 1882 (45 & 46 Vict. c. 38), 8.6. As to building Jeasos 
(including repairing and improving loases, seo rbid., a. 2 (10) (iii.)) soo tbid., 
as, 8, 10, 16; Re Dan-e'l’s Settled [states, supra. A building lease or agreo- 
ment may be granted with an option of purchase (Settled: Taund Act, 1889 
(52. & 43 Vict. c. 36), 8.2) As to mining leases, seo Settled Land Act, 1$82 
(45 & 46 Vict. c. 38), ss. 9-11, 17; and title MinEs, MINERALS, AND QUARRIES. 

(p) Settled Land Act, 1882 (45 & 46 Vict. c. 3%), 8. 53; see Sutherland 
(Dowager Duchess) v. Sutherland (Duke), supra; Chandler y. Bradley, [1897] 
1 Ch. 315; Afiddlemas v. Stevens, (1901) 1 Ch. 674; Re lundman and Wilcox’e 
Contract, aha 1 Ch. 599, CLA. 

(7) Settled Land Act, 18$2 (40 & 46 Vict. c. 38), 8.7. As to the offect on a 
sale of tho lease, where the best rent has not been reserved, seo Me Jandman and 
Wilees’s Contract, supra, As to leaves for workmen's dwellings, seo Housin 
of the Working Classes Act, 1890 (53 A 54 Vict. c. 70), 8. 74; Sottled Tand 
Act, 1890 (53 & 54 Vict. c. 69), 8. 18; end title Pubnic Weantna anp Locan 
ADMINISTRATION. As to small holdings, see Small Holdings and Allotments 
Act, 1908 (8 Edw. 7, c. 36). * 40; and title Saani. Honpinas anp SMALL 
Dweriinas. As to agricultural holdings, seo Agricultural Holdings Act, 1908 
(8 Edw. 7, ¢ 28), 8.56; and tithe AGnicuLtung, Vol. I., pp. 257 et acq. As to 
notice to the trustees of the settlement for the purposes of the Settled Land Acta, 
eee Settled Land Act, ISS2 (40 & 6 Vict. ce. 38), 8.45; Settled Land Act, 1884 
(47 & 48 Vict. c. 18), 8.5; Wheelwright v. Walker (1883), 23 Ch. D. 752; Mutten 
v. Russell (ISSS), 38 Ch. D. 334; Mogridge v. Clapp, [1892] 3 Ch. 382, C, A, 
As to relaxation of the statutory requirements in the caso of leases not 
exceeding twenty-one scars, see Settled Land Act, 1890 (53 & 54 Vict. c. 69), 
6.7; and gonerally as to ths power of leasing under tho Settled Land Acts, ree, 
further, title SerTLEMENTS. 

(r) 40 & 41 Vict. c. 18, 8. 46 ; seo title SerrLeMENTS. ‘The lease must be in 
accordance with the statutory requirements, which includo the provision that it 
ehall not be made without impeachment of waste; hence a clauso exoimpting 
the lessco from liability for fair wear and tear and dam igo by tempest must not 
be inserted (Davies v. Duries (1883), 38 Ch. D. 499). A tenant for life cannot 
lease to himself and others (Boyce v. Edbrooke, (1903) 1 Ch. 836). 

(2) Sco p. 361, post, and titles Powers; SerreeMENts. 

i Bragg vy. Wiseman (1614). 1 Brownl, 22; seo Re Smyth, a Lunatic, Ex parte 
Smyth (US18), 1 Swan. 337; Symons v. Symons and Powell (1821), Madd. & G. 
207. But tho lease subsists for his life, notwithstanding tho determination of hia 
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On his decense it is absolutely void (wu). But if the remainder. 


Capacity of man allows the tenant to continue in possession, and stands 
Parties to hy while the tenant expends money on the property, he may 


make and 


be bound to grant him a new lease(v); and merely allowing a 


take Leases. yearly tenant to continue in possession for a substantial time is 


Tenants in 
tail. 


a recognition of his tenancy and entitles him to notice to quit (a). 


806. A tenant in tail has the powers of a tenant for life (L) under 
the Settled Land Acts(c) and the Settled Estates Act, 1877 (d). 

He can also create a lease under the general power of disposition 
conferred by the Fines and Recoveries Act, 1838 (e), the lease 
in such a case being subject to the requirements of that statute; 
that is, if there is a protector of the settlement, his consent is 
necessary to makethe lease effectual against persons entitled after the 
estate tail (f); the lease must be by deed (9); and, unless it is for 
a term not exceeding twenty-one years to commence from the date of 
the lease, or from a time not exceeding twelve months from such 
date, and the rent is a rack-rent, or not less than five-sixths of a 
rack-rent, it must be enrolled in the Enrolment Department of the 
Central Office within six months after execution (I). 

A lease by a tenant in tail, made neither under one of the above- 
mentioned statutes nor under an express power, 18 void as regards 


Daan apsaeaaahtinadanlie inate a tatenanmiimmiesndll 





estate by surrender, or even, it has been said, by forfeiture (Sutton’s (Marshal) Case 
(1701), 12 Mod. Rop 557). As to covenants for renewal entered into by a limited 
ownor, sco Macartney v. Blundell (1789), 2 Ridg. Parl. Rep. 113; /liggius v. Roose 
(1821), 3 Bl. 122, IL. J.3 Drereton vy. Z'uohey (1858), 81. C. L. R. 190, Ex. Ch. 

(x) L1ce a. Simpson vy. Butcher eer 1 Doug. (K. B.) 50; Rove d. Jordan v. 
Ward (1789), 1 Hy. BL 98; Doe d. Lotter v. Archer (1796), 1 Bos. & P. 531. 
Hence the remainderman cannot confirm the lease (James d. Aubrey v. Jenkins 
1758), Buller, Law of Nisi Prius, ith ed. 96; Jenkins d. Yate v. Church 
1776), 2 Cowp. 482; Doe d. Simpson v. Dutcher, supra; Ludsord v. Barber 
1786), 1 Term Rep. 90; Doe d. Jolliffe v. Sybourn (1798), 2 Esp. 677); though 
the receipt of rent will constitute a yearly tenancy under the remainderman 
(xee Doe d. Martin v. Watts (1797), 7 Term Rep. 83); and the tenancy will 
commence from the day and be on the terms of the original demise, so far as 
applicable to a yearly tenancy (ice d. Jordan v. Ward, supra); but to have 
this effect the rent must be suitable to a tenancy from year to year (seo Reynoli/s 
vy. Reynolds (1848), 12 I. Eq. R. 172); the receipt of a nominal sum as “ chief 
rent" will not suffice (Smith v. Widluke (1877), 3 C. P. D. 10, C. A.; compare 
Jegon v. Virian (1865), I. R. 1 C0. P. 9, a8 to infant remainderman). 

(v) See Stiles vy. Cowper (1749), 3 Atk. 692 ; ardcastle v. Shafto (1793), 
1 Anst. 184; Dann v. Spurrier (1802), 7 Ves. 231, 236; Milling v. Armitage 
(1805), 12 Vea. 78, 85; and compure Lowes v. Kast Londun Water-works (1818), 
3 Madd. 375, 384; O' Fay v. Jake (1858), 8 I. Ch. R. 511. 

(a) Doe d. Cates v. Somerville (1826), 6B. & C. 126, 132; O'Keeffe v. Walsh 
(1880), 8 I. R. Ir. 184, C. A.; and the acceptance of n lessee by the remainder- 
man will impart into the new tenancy a covenant by tho lessce to repair 
(Morregh vy. Alleyne (1873), 7 I. R. Eq. 487), 

(b) Settled I.and Act, 1882 (45 & 46 Vict. c. 38), s. 58 (1) (i). 

c) See note (*) p. 351, ante. 

d) 40 & 41 Vict. c. 18, s.46, which confers the powers on a person entitled in 
possession “for an ostate for any life, or for a term of years determinable with 
any life or lives, or for any greator estate.” 

0 3&4 Will. 4, c. 74, 8. 15. 

f) Ibid., 8. 34; as to who is “protector of tho settlement,” see dbid., s. 22, 
and title SETTLEMENTS. 

i} Tbid., 8. 40. 

Tbid., 0. 41; see B.S. O., Ord. 61, r. 9. 
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rsons entitled after the estate tail (i); but as against the issue 
in tail it is voidable only (k), and may be either expressly or im- 
pliedly confirmed by the heir in tail (/). 


(ii.) Leases under Towers. 


807. Leases of settled land may also be granted under express 
powers of leasing vested in trustees or other persons (m). A lease 
granted under a power of leasing contained in a settlement or will 
must conform strictly to the terms of the power; otherwise, if 
granted by trustees, it will be bad in equity as oa breach of trust, 
notwithstanding that it may be valid at law by reason of a sufliciont 
legal estate in the trustees(n); if granted by a tenant for life it 
will be void as against those entitled in remainder (vo); but if granted 
by a tenant in tail it will, as against the issue, be voidable only (p). 
As between the parties to the lease, it is in any caso good by way 
of estoppel (q). Under a power to lease “ toany person or persons ”’ 
a lease may be granted to a limited company (7). Under a power 
to grant building leases, the lease must impose an obligation to build ; 
hence & mere repairing lease is not justified by the power (s). lf 


'§) Oo. Litt. 45 b; Andrew v. Iarce (1805), 1 Bos. & P. (N. Rn.) 158. 

‘k) Co. Litt. 45 b; Bedford's (Hurl) Case (1586), 7 Co. Rop. 8 a. 

‘)) For instance, by acceptance of rent (Stiles v. Cowper (1749), 3 Atk. 692, 
393; Due d. Southouse v. Jenkins (1829), 5 Bing. 469, 476; sea Jue d. Plillips 
v. Rollings (1847), 4 C. B. 188); and as to specific performance of an agreomont 
for a lease no? inade in accordance with a stututory ie where the remainder. 
man has accepted rent, seo Osburn v. Marlborough (Duke) (1860), 14 1. T. 789, 

(m) There 1s sume authority thut, in the absence of a power of leasing, the 
trustees nay make a leare which is reasonable and which 18 in accordance with 
the fair management of the estate (4.-C. v. Owen (1695), 10 Ves. 555, 560; 
Middleton y. Dodawell (1806), 13 Ves, 266, 268); and a lease for ten years has 
been held to be proper (Naylor v. Arndtt (1830), 1 Nuss, & M. 501); but this 
last case has been in effect overruled (te Shaw's Trusts (1871), 1. R. 12 iq. 
124); see MWoud v. J’atteson (1817), 10 Beav. 641 (mining lease); and a trustee 
cannot safely do more than let from year to year (/ttzpatrick vy. Waring (1882), 
111. BR. Ir. 35, C. AL; Re North, Garton v. Cumberiand, (1909) 1 Ch. 625 (lense 
of brickfield) ); as to renewal of leases by trustees, seo Bellranger y. Jlayrave 
Neaek 1 De G. & Sm. 63; Lodges v. Glagrave (1854), 18 Beav. 404. ‘Trustees 
or sale cannot in general grant a lease (vans vy. Jackson (1836), 8 Sim, 217) ; 
and see title TkusTs AND TRUSTEES. 

") Bowes vy. East London Water-works ioe 3 Madd. 375, 383; comparo oe 
d. Shrewsbury (Earl) v. Wilson (1822), 6 Lb. & Ald. 863; Doe d. Lyremont (Lord) 
v. J/ellings (1842), 6 Jur. 821; and as to leases under a statutory power, see 
Pearse v. Morrice (1834), 2 Ad. & El. 84. 

(0) Doe d. lultency v. Cavan (Laly) (1794), 5 Term Rep. 567. Consequently the 
lease cannot be confumed by acceptunce uf rent by the remaindorinan or other- 

"gee p. 360, anfe. 

p) See supra. 

q) Yellowly v. Gower (1855), 11 Exch. 274. A tenant for life who agrees to 
grant a lease for a term in exceas of the power is bound to carry out his agree. 
ment to the extent of his own interest (compare Byrne v. Acton (1722), 1 Bru. 
Parl. Cas. 186; Lyas v. Crutre (1845), 2 Jo. & Lat. 460) with compensation 
este v. Cromme’in (1867), 2 I. R. Eq. 134). But the remainderman cannot 

ve specific performance of the agreement: see Ricketts v. Bell (1847), 1 DeG. 
& Sm. 335. Astoan infant remainderman, see Brummull vy. Claveriny (1722), 
8 Swan. 610. 

(r) Ste Jeffcock’s Trusts (1882), 51 L, J. (cm.) 507. : 

le) Jones d. Cowper v. Verney (1739), Willes, 169; Hallett to Martin (1883), 24 
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the power requires that the lessee shall not be made dispunishable 
for waste, the lease must not contain a covenant by the lessor to 


repair (t). 


808. Under a power to lease lands usually demised, lands 
which have been previously demised, although not together, may 
be included in the same lease(a); bué not lands which have not 
been leased for a considerable period, such as twenty years (b). A 
direction that the usual rents shall be reserved has the same effect, 
and prohibits a lease of property which has not been previously 
let (c). A power to lease land or any part thereof authorises leases 
only of the corporeal substance of the land, and hence it does not 
permit a lense of part of the land with an easement over the rest (d). 
If the power does not mention mines, a lease may be made of 
open mines, but not of unopened mines ; if the power mentions 
mines generally, and there are any open mines on the land, then 
these only can be leased; but if there are no open mines a lease 
may be made of unopened mines (e). 


809. The term created by the lease may be less than the period 
authorised by the power (/); if 16 exceeds this period it is good to 
the extent of the period, but void as to the excess (g); and ao lease 
for the spocified period—as twenty-one years—may be made deter- 
minable at the option of either lessor or lessee within the period (h). 


Ch. D. 624. Dut a repairing lease neod not specify particular repairs or a par- 
ticulur sum to be spent in repairs; it is sufficient that it contains the usual 
covenants to repair and to yield up in repair (Laston vy. Praté (1863), 2 H. & O, 
676, Ex. Ch.); Truscott v. Diamond Lock Boring Co. (1882), 20 Ch. D. 251, 


CO. A.). 

(t) Yellowly v. Gower (1855), 11 Exch. 274. Buta provision for the lessee to pull 
down and rebuild does not permit “ waste” for this purpose ( Doe d. Egremont ( karl) 
v. Stephens (1844), 6 Q. B. 208; Morris v. Rhydidefed Colliery Co. (1858), 3 H. & 
N. 885, Ex. Ch.); as to a clause permitting waste where tho power is uulimited, 
seo Muskerry v. Chinnery (1830), L. & G. temp. Sugd. 185, 228; Sheehy v. 
Muskerry (Cord) (1839), 7 Cl. & Vin. 1, H.T..; Sheehy v. Muskerry ae) (1848), 
1H. L. Cas. 576. As to a direction that “ usual covenants ” shall be inserted, 

» Medwin v. Sandham (1789), 3 Swan. 685; and p. 388, post. 

'* Doe d. Egremont (Earl) v. Stephens, supra. 

0) Sugden on Powers, 8th ed., 728; see Co. Litt. 44b. But trustees can- 
not include in one lease properties belonging to different trusts (7'olson v. 
Sheard (1877), 5 Ch. D. 19, C. A.). 

(c) Pomery v. Partington (1790), 3 Term Rep. 665; Doe d. Bartlett v. Rendle 
(1814), 3 M. & 8. 99. 
ot Dayrell vy. Hoare (1840), 12 Ad. & El. 356 ; see Brown v. Peto, [1900] 1 

» 346, 
(e) Clegg v. Rowland (1866), L. BR. 2 Eq. 160; Re Baskerville, Baskerville v. 
Baskerville, [19101 2 Ch. 329; compare he Larker, Wallie v. Barker (1903), 88 
L. T. 683; see title Mines, MineERaALs, AND QUARRIES. 

f) Isherwood vy. Oldknow (1815), 3 M. & S. 382. 

) Alexander v. Alerander (1755), 2 Ves. Sen. 640, 644; Campbell v. Leach 
(1775), 2 Amb. 740. A power to lease for a term not exceeding twenty-one years 
or three lives authorises either a chattel interest or a freehold interest, and which- 
ever interest is created must be within its proper limit. Hence a lease for 
ninety-nine years determinable on three lives is bad, since it is a chattel interest 
a z ) excess of the twenty-one years (oe d. Brune v. Prideaux (1808), 10 

, 158). 

of] Edwards v. Millbank (1859), 4 Drew. 606. This was doubted in Lowe v. 
Swift (1814), 2 Ball & B. 529, 86; and see Muskerry v. Chinnery (1835), L. & G. 
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If no period is specified, the intention of the settlor in this respect 
must be gathered from all the relevant provisions of the instru- 
ment(i). The term mus& begin and the lease take effect in 
possession at once(7), unless a lease to commence in futuro is 
expressly or impliedly authorised by the power (4). But an agree- 
ment for a new lease may be made before the determination of the 
old one (i). 


810. The power frequently requires that the lease shall be “at the 
best rent(m).” This precludes any fine being taken ; for any advan- 
tage obtained by the lessor over his successors is decisive that ho has 
not obtained the best rent(n). But the donee of the power need 
not accept the highest rent offered. He must havo regard to other 
considerations which would influence a prudent owner, such as the 
solvency and eligibility of the proposing tenant(o). If, however, a 
tenant for life is empowered to grant such lease as he thinks proper, 
it appears to be no objection that he exercises the power so as to get 
a benefit for himself at the expense of tho estate (p). 


811. In favour of a purchaser for value equity will relieve 
against the defective execution of a power, thongh not against ils 


ome ems meee = ek eee eee eee ‘ats ea — “ ert ees 





temp. Sugd. 185, 229; Muskerry v. Chinnery eli I. & G. temp. Plunk. 182; 
Sheehy v. Mushkerry (Lord) Ve TC) & Fin. 1, WW. 

(4) Vivien vy. Jegon (1808), L. R. 3 H. Li. 285, whore the power was hold to be 
restricted to mining leases for the life of the tonant for life ; compare Sheehy vy. 
Muskerry (Lord) (1848), 1 11. 1. Cas. 576, 5933. 

j) Sussex (Countess) vy. Wroth (1582), Cro. Eliz. 5; Feétzilliam’s Case (1604), 

6 Co. Rep. 32 a, 33.a; Shecomb y. /awkins (1613), Cro. Jac. 318; Boweay. Kast 

London Water-worka (1818', 3 Madd. 375; Jie d. Allan vy. Calvert (1802), 2 Kast, 

376; see Due d. Afount v. Roberts (1785), 4 Doug. (K. 8.) 806, For this purpose 

ossession includes receipt of rents (f/oodtitle d. Clarges vy. l'unucan (1781), 2 
Joug. (K. B.) 565). 

(4) Sugden on Powers, 8th ed., 753. A covenant for renewal may bo insorted, 
but it will not be effective unless at the time of rencwal the conditions of the 
new lease as to rent and othe: wise are proper for a leuse under the power (Dyas 
v. Cruise (1845), 2 Jo. & Lat. 460, 486; Gas Light and Coke Co. v. Towse (1887), 
35 Ch. D. 519 see /larne!t v. Yielding (1805), 2 Sch. & Lief. 649, 559). 

(1) Shannon v. Bradstreet (1803), 1 Sch & Lef. 52; Jowell v. Vew (1842), 1 
Y &C. Ch. Cas. 345. 

(m) See Ellard v. Llandaff (Lerd) (1810), 1 Ball & B. 241. 

(n) Montgomery v. Charteris (Earl of Wemyss), Buccleuch (Duke) v. Montyomery 
(Queensberry pene) (1817),5 Dow, 293, 344, 11. I. Tho leaso is not nocessarily 
void because it includes land held under a different title and reserves a single 
rent (Muskerry v. Chinnery (1835), Iu. & G. temp. Sugd. 185, 230; but see /ees 
d. Perkins v. Phillip (18105, Wight. 69). 

(0) Doe d. Lawton v. Radel fie (1808), 10 Mast, 278; Dyas v. Cruise, supra, 
at p. 482. Where a lease was granted in consideration of the rent and also of 
a covenant by the lessor to execute improvements, it seems to have heen con- 
sidered that this was evidence that the best rent was not reserved (fie d. 
Berkeley (Earl) v. York (Archldshop) (1805), 6 East, 86), but this is only an 
element to be taken into consideration ; whethor the best rent is reserved is a 
question of fact, and the covenant pulting improvements on the tenant may be 
@ proper means of securing an adequute rent (see Shannon v. Bradstreet, supra, 
at p. 72). 

is p) sie y. Lancaster, Taylor v. Mostyn (1883), 23 Ch. D. 533, C. A. (where 
the tenant for life, under a power to grant such inining lease as he should think 
proper, granted a lease at a peppercorn rent by way of mortgage to secure a 
sum of money advanced to himself); compare Afuskerry v. Chinmery (1835), 
L. & G. temp. Eagd. 185, at p. 225. 
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(i) In equit y. 


(ii.) By 
statute. 


Leases Act, 
1849, 


LANDLORD AND TENANT. 


non-execution (q). For this purpose @ lessee is a purchaser for 
value(r). Consequently, where o lease is void at law through 
failure to comply with a mere formality required by the power, 
equity will relieve against the defect and will enforce the granting 
of a valid lease(s). Upon the same principle a contract by a 
tenant for life to grant a lease under a power may be enforced after 
bis death against the remainderman (t) or may be properly carried 
out by trustees (a). 


812. In addition to the above general doctrine of equity, 
statutory provision is made for validating leases where there has 
been a deviation from the terms of the power. Under the Leases 
Act, 1849(l), if the lease has been made in intended exercise 
of the power (c), and has been made bond jide ond the lessee has 
entered under it (), it is to be considered in equity as a contract 
fora grant at the request of the lessee, or his representatives or 
assigns, of valid lease to the same effect ns the invalid lease, with 
any variation necessary for compliance with the terms of the power ; 
but the lessee is not entitled to a variation, if the reversioners are 
willing to confirm the lense without variation (ec). On the other 


(g) Shannon v. Pradstreet (1803), 1 Sch. & Lef. 52, 62; compare Ellard v. 
Llandaff (Lord) (1810), 1 Bull & B. 241. As to execution and attestation, it is 
sufficient that if the lease is by deed attested by two witnesses, notwithstanding 
that further or other formalities are required by the terms of the power (Law 
of Proporty Amendment Act, 1809 (22 & 24 Vict. c. 35), 8. 12); and see title 
Powers. Kquity will not relieve against the defective execution of a power 
which is originally in its nature legal, such as a statutory power (Darlington 
(Larl) v. Pulteney (1775), 1 Cowp. 260, 267). 

(r) Camphill v. Leach (1775), 2 Amb. 740, 748; Long v. Rankin (1822), 
Sugden on Powers, Sth ed., 895, H. I., per Ansort, C.J., at p. 900; Le King's 
Leasehold Ketates, Fx parte East of Loudon Rail. Co. (1873), L. R. 16 Eq. 521, 
525 ; Shepheard v. Beetham (1877), 6 Ch. D. 597 (as to premium); compare 
Donnell v. Church (1S42), 4 1. iq. R. 630; but perhaps a lessee at a rack-rent is 
not entitled to the interposition of equity unless he has expended money on the 
estate or there are other special circumstances which would make it unjust to 
deprive him of the leaso; see Sugden on Powers, 8th ed., 567. 

8) Doe d. Collins v. Weller (1798), 7 Term Rep. 478, 480; Clark v. Smith 
(1842), 9 Cl. & Fin. 126, 141, 1. L. But where a necessary consent has not 
been obtained, the court will not enforce an agreement for a lease under the 
power (/.airrenson vy. Butler (1802), 1 Sch. & Lef. 13). 

(f) Shannon v. Bradstreet, supra; Dowell v. Dew (1842), 1 Y. & O. Ch. Cas. 345. 
It is assumed that tho contract was binding on the tevant for life te v. 
Milman (1853), 3 De G. M. & G. 24; Aennan vy. Alurphy (1879), 6 L. B. Ir, 108; 
(1880), 8 I. R. Ir. 285, C. A.). An equitable ground for enforcing it, such as 
pait performanco, is not available against fhe remainderman (Shannon v. 
Brarlsircet, supra, at p. 72; sce Lore vy. Sutton (1817), 3 Mer. 237; Lowry v. 
Dufferin (Lord) (1839), 1 I. Eq. R. 281; Morgan vy. Mslmun, supra, at p. 33), 
unless he has brought himself within the equity by lying by while the part 
performance was continued after the death of the tenant for life (Stiks v. 
Cowper (1749), 3 Atk. 692), 

( Davis v. Harford (1882), 22 Ch. D. 128, 

b) 12 & 13 Viet. c. 26. e Act docs not apply to leases by ecclesiastical 
corporations or to leases of charity property (tbid., 8. 7). 

(c) If the lense cannot take effect except under the power, it is deemed to be 

nted in the intended exercise of the power, although the power is not referred 
to (dlid., 8. 5). The lease must not have been made by a stranger to the power 
a aay London Rail. Co., City Branch, Ex parte Cooper (1865), 2 Drew. & Sm 

» 320 

" Moffett v. Gough (Lord) (1878), 1 L. B. Ir. 331, C. A 

¢) Leases Act, 1849 (12 & 13 Vict. o. 26), 5. 2. The Act does not assist a 


Part I.—RELATION or LANDLORD ap TENANT. 


Mand, if the reversioner wishes to confirm the lease, the lessee is 
bound to accept such confirmation (f). Consequently the lessee is 
entitled to have either a confirmation of the invalid lease, or a lease 
varied so as to conform with the power, but which form the lease 
shall take is at the option of the reversioner. The Lenses Act, 
1849 (gq), further provides for the case of a lease granted in the 


intended exercise of a power (hk), where the lessor is not at the 1850, 


time capable of granting it, but subsequently becomes capable. 
The lease becomes valid as soon as he becomes thus capable of 
granting it (1). 


(ill.) Leases under Authority of the Court. 


813. Where a lease cannot be granted out of court under a 
power in the settlement or a statutory power, it may usually be 
granted, with the authority of the court, under the Settled Estates 
Act, 1877 (hk). The court, if it deems it proper, and cousistont 
with a due regard for the interests of all partics entitled under the 
settlement, may authorise leases of any settled estates, or of any 
rights or privileges over or affecting any settled estates, for any 
purpose whatever, whether involving waste or not, for terms not 
exceeding, for agricultural or occupation leases, twenty-one years in 
England and thirty-five years in Ireland; for a mining lease or 
lease of ensements, forty years; for a repairing lease, sixty years; 
and for a building lease, ninety-nine years; but, except as to 
agricultural leases, leases for longer terms may be directed, where 
this is in accordance with the usual custom of the district and 
beneficial to the inheritance (/). The court cannot authorise a 
lease where an application to Parliament for the sume purpose has 
been rejected on its merits (m); nor a lease in excess of ove which 


lease which is of a different nature from that authorised by the power (//allett to 
Martin (1883), 24 Ch. D. 624), or where the louse is in the form intended by the 
parties (Gaa Light and Coke Co. v. Towse (1887), 385 Ch. D. 519, 539); nor doos it 
enable matters of substance to be cured (fe Newell and Nevill’s Contract, (1900) 
1 Ch. 90, 94 (overruled, on anothor point, Re Gladstone, Gladstone v. Gladstone, 
[1900] 2 Ch. 101, C. A.)); nor does it enuble a lease which is invalid, becuuse 
part of the premises cannot be demised, to be turned into a valid lease without 
this part (Sutherlund (Dowager Duchess) vy. Sutherland (Duke), [1893] 3 Ch. 169, 
194; Brown y. J’cto, [1900] 1 Q. B. 346, 355; allirmed, [1900] 2 Q. B. 653, 
C. A.; Atwng v. Bird, (1909) 1 K. B. 837. 

(f) Leases Act, 1550 (13 & 14 Vict. c. 17), 8. 3. The confirmation may be 
by memorandum or note in writing, signed by each of the parties or their 
agents. The effect is to validate the lease ab initio (thid.), The confirmation 
may also be by mere acceptance of rent, provided a receipt, memorandum, or 
note in writing confirming the lease is signed by the person accepting the rent 
or his agent (thid., s. 2) (Re North London fail. C'o., City Branch, Lx parte 
Cooper (1964), 34 L. J. (cit.) 373, 378). The Leases Act, 1850 (13 & 14 Vict. 
c. 17), repealed the Leases Act, 1849 (12 & 13 Vict. o. 26), #. 3, under which 
acceptance of rent was not a confirmation of the lease, 

q) 12 & 13 Vict. c. 26. 

h) See note (c), p. 364, ante. 

$) Leases Act, 1849 (12 & 13 Vict. c. 26), 6. 4. 
k) 40 & 41 Vict. c. 18. 

(!) Ibid., 8. 4; and sec ibid., and ss. 5—15, 40, 48, as to further statutory 
powers and requirements; as to procedure, see shid,, as. 2331, 41. 

(m) Ibid., «. 32, 
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Scp-Secr. 16.—Universitics and Colleges. 


814. Lenses of lands of the universities of Oxford, Cambridge, 
and Durham, and of the colleges in those universities, and of the 
colleges of Winchester and Eton, are granted under the Universities 
and College Estates Act, 1898 (0), which applies to these corporations 
the powers conferred on a tenant for life by the Settled Land Acts (p). 
For the purposes of leasing, any of these universities or colleges (q) 
may exercise any of such powers; but the power of granting 
building leases with an option of purchase (7) must not be exercised 
without the consent of the Board of Agriculture and Fisheries, and 
capital money payable on the exercise of any such option is to be 
paid to the Board (s). In adapting the Settled Land Acts(p) to the 
case of universities and colleges, references to a university or college 
and to land belonging to a university or college are to be substituted 
for references to a tenant for life and settled land; and the Board 
is to be substituted for the trustees of the settlement and the 
court (t). 


Part I1—Agreements for Leases. 


Secr. 1.—Distinetion between Lease and Agreement for Lease. 


815. An instrument by which the conditions of a contract of 
letting are finally ascertained, and which is intended to vest the 
right of exclusive possession in the lessce—either at once, if the 
teri is to commence immediately, or at a future date, if the term 
is to commence subsequently—is a lease ; it is said to operate by way 
of actual demise, and when the lessee has entered under it the 
relation of landlord and tenant is fully created. An instrument 
which only binds tlie parties, the one to create and the other to 
accept a lense hereafter, is an agreement for a lease, and although 
the intending lessee enters, the legal relation of landlord and tenant 
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(uv) Settled Estates Act, 1877 (40 & 41 Vict. c. 18), 8. 39; and as to such 
leases, see, further, title SETTLEMENTS. 

(0) G1 & 62 Vict. c. 55; this repeals the provisions as to leasing contained 
in the earlier Universities and Collego Estates Acts, 1858—1883 (21 & 2% 
Viet. c. 445 23.8 24 Viet. c. 59; 43 & 44 Vict. c. 46); and see title Epvcation, 
Vol. XIL, p. 93. 


(p) lor these Acts, sre note (4), p. 351, avte. For the statutory powers of a 
tenant for life, ace pp. 358, 359, ante. 

(q) Universities and College Estates Act, 1898 (61 & 62 Vict. ¢. 85), 6. 7; Fee: 
also Universities and College Estates Act, 1858 (21 & 22 Vict. c. 44), preamble. 

tr See note (0) p. 359, ante. 

o) Universities and College Estates Act, 1898 (61 & 62 Vict. c. 55), 8. 1.. 
Tbid., Sched. I., Part I., specifically applies to universities and colleges certain 
portions of the Settled Land Acts, 1882—1890 (sce note (A), p. 351, ante), which: 
include tho sections relevant to powers of leasing. 

(¢) Universities and College Estates Act, 1898 (G1 & 62 Vict. c. 55), Sched. I.,. 
Fart IL. As to Eton and Winchester Colleges, see also the Public Schnols Act, 
1868 (31 & 32 Vict. c. 118), @ 24; Public Schoola (Eton College Property) Act, 

43 (36 & 37 Vict. o, 62); and eee title Eptcation, Vol XIL, pp. 77, 78. 
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is not created (u) unless he also pays rent, in which case he becomes 
tenant from year to year, upon the terms of the agreement so far 
as applicable to a yearly tenancy(w). If, however, a question of 
the legal rights and liabilities of the parties arises in a court which 
has jurisdiction to order specific performance (a) of the agreement, 
and if the agreement is one of which specific performance will be 
ordered, then the parties are treated as having the same rights and 
as being subject to the same liabilities as if the lease had been 
granted ; consequently the lessor is entitled to distrain, and the 
lessee, on the other hand, is entitled to hold for the agreed term (8). 


816. An instrument is usually construed as a lense if it con- 
tains words of present demise(c); and although it is called an 


(u) Thus, apart from the doctrine of Walsh v. Lonadale (1882), 21 Ch. D. 9, 
C. A. (see note (b), infra), the landlord cannot distrain (Dunk vy. Hunter (1822), 
5 B. & Ald. 322); and see title Distress, Vol. XL, p. 121. 

(wY Mann vy. Lovejoy (1826), Ry. & M. 355; Rickardaon v. Gifford (1834), 1 
Ad. & El. 52. As to whut terms are applicablo to a yearly tenancy, seo p. 441, 
post. Such a tenancy is detorminable by six !months’ notice; seo Morgan d. 
Dowding v. Bissell (1810), 3 Taunt. 65. For forms of agreement for a lease, see 
Encyclopedia of Forms and Precedents, Vol. VIT., pp. 163 et seq. 

a) See titlo Sprciric PERrorMANCE. 

b) Walsh v. Lonsdale, supra; Lowther vy. Heaver (1889), 41 Ch. D. 248, 264, 
©. A.; see Allhusen vy. Brooking (1884), 26 Ch. 1D. 559; Jte Maughan, Ex parte 
Monkhouse (1885), 14 Q. B. D, 956; Crump v. Temple (1890), 7 T. L. BR. 120. 
Covenants will run with the reversion notwithstanding that there is no lease 
under seal (Manchester Brewery Co. v. Coumbs, [1901] 2 Ch. 608, 613); and sce 
note («), p. 486, post. If tho lessor re-enters under an order of tho court, ho ceases 
to be entitled to the benefit of tho ductrine (Murgatroyd vy. Old Silkstone ete. Coal 
and Iron Co., Fx parte Charlesworth (1895), 44 W. It. 198). The doctrino doos 
not apply where the question arises in a court not having Jurisdiction to ordor 
specific performance of the agreement; thus, if the vulue of tho property 
(see Angel v. Jay, [1911] 1K. B. 667; title Country Courts, Vol. VIIT., p. 4-44) 
exceeds £500, the agreement cannot be treated as 2 lease in proceedings in the 
county court (Foster v. Jireves, [1892] 2 Q. B. 255, (. A.; but seo Judicature 
Act, 1873 (36 & 37 Vict. c. 66), ss. 89, 90; Judicature Act, 1884 (47 & 48 Vict. 
c. 61), 8. 18). Nor docs it apply where the circumstances aro such that specific 
verfurmance would not be ordered (ree p. 379, post). Thus if, owing to broaches 

y the tenant of the proposed covenants, tho landlord would already have a 
right of re-entry, the tenant cannot have specific performance, and consequently 
he has no such equitable right to the term as will save him from liability to 
ejectment (Coateworth v. Johnson (1886), 55 L. J. (Q. B.) 220, 0. A. ; Swain v. 
Ayres (1888), 21 Q. B. D. 289, C. *?: In consequence of the abolition of the 
distinction between stamp duties on leases and agreements for leases (see p. 377, 
post), and of the enhanced effect of agreements under the doctrine of Walsh v. 
Lonsdale, eupra, questions as to whether an instrument is a lease or an 
agreement for a lease are of much less frequent occurrence than formerly. 

(c) Since the effect of the instrument is to be gathered from the language as 
a whole, words of present demise are not essential to a lease (Wright v. T'rezevant 
(1828), Mood. & M. 231); but when they are inserted they form the best 
indication of the intention of the parties. The words “demise” or “let’”’ are 
the most usual words of present demise; see Barry v. Nugent (1782), 3 Doug. 
(K. B.) 179 (‘doth demise”); Baxter d. Abrahall v. Browne (1775), 2 Wm. Bi. 

78 (* cet and let’); but other words aro effectual if they import an immediate 
letting (Afaldon's Case (1584), Cro. Eliz. 33 (*‘ you shall have a lease ”’)); com- 
pare Doe a. Juckson v. Ashburner (1793), 5 Term Rep. 163 (‘‘ shall en oy **); and 
notwithstanding that they are expressed in the form of a covenant Harri: 

v. Wee (1596), Cro. Eliz. 486 (covenant that the lessor “doth let ’’); Tisdale 
v. Essex (1614), Hob. 34; Drake v. Munday (1631), Cro. Oar. 207). A lense fur 
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agreement, and contains stipulation for the subsequent granting 
of a formal lease (d), it is construed as a lease if the essential 
terms are fixed(e); especially if possession is to be taken under 
it(f), and if the covenants which would be inserted in the lease 
are to be binding at once(g). It is construed as an executory 
agreement, notwithstanding that it contains words of present 
demise, if the provisions to be inserted in the lease are not finally 
ascertained (k), or if from other indications if appears that it was 





three years is usually made in the form “agrees to let,” and is styled an 
agreement, but these words operate by way of demise (Poole v. Bentley (1810), 
12 East, 168; Staniforth v. Fox (1831), 7 Bing. 590; Due d. J’eerson v. Mies 
(1832), 8 Bing. 178; Doed. Phillip v. Benjamin (1839), 9 Ad. & El. 644, 651 ; 
Alderman y. Neate (1839), 4 M. & W. 704; Tarte v. Darby (1846), 15 M. & W. 
601; Furness y. Bond (1888), 4 T. L. R. 457; see Doe d. Green v. Fidler (1795), 
Peake, Add. Cus. 33. 

(d) See Doe d. Pearson vy. Ries, supra; Pinero y. Judson (1829), 6 Bing. 206 ; 
Warman vy. Faithfull (1834), 5 B. & Ad. 1042; see also Maldon’s Case (1584), 
Cro. Eliz. 833; Hurrington vy. Wise (1596), Cro. Eliz. 486. 

(e) That is, the rent and mode of payment, the commencement and duration 
of the term, and the covenants; see Chapman y. Towner (1840), 6 M. & W. 100. 
The stipulation for a formal lease may specify the covenants to be contained in 
it (Pinerov. Judson, supra; Warman v. Fuithfull, supra); or may define them 
by reference to another lease (SVilson v. Chisholm (1831), 4 0. & P. 474; Doe d. 
Pearson v, Ries, supra; Hancock y. Caffyn (1832), 8 Bing. 358); or may provide 
for ‘‘ usual covenants ” (Barry v. Nugent (1782),3 Doug. (K.B.) 179; Chapman 
v. Bluck (1838), 4 Bing. (nN. ©) 187; Dee d. Phillip v. Benjamin, supra ; 
Curling v. Mills (1843), 6 Man. & G. 173; but see Morgan d. Dowding v. 
Bissell (1810), 3 Taunt. 65), or for usual covenants and other specified covenants 

Due d. Walker vy. Groves (18i2), 15 East, 244; Hamerton v. Stead (1824), 3 B. 

O. 478). In such cases, provided the other terms are ascertained, the covenants 
are sufficiently gacoitiined for the instrument to operate as a lease, but not 
where the covenants are so referred to that further inquiry is necessary to 
ascertain them, as where they are to be covenants usual in a particular district 
(Morgan d. Dowding vy. Bissell, aunpra ; Chapman v. Towner, supra), or in leases 
“a a oe class (Doe d. Morgan v. Puwell (1844), 7 Man. . 980 (mining 

ease) ). 

(/) The circumstance that the lessee is to have immediate possession under 
the agreement is a strong indication that it is a present demise (Doe d. Pearson 
v. Ries, supra; Hancock vy. Caffyn, supra; Doe d. Morgan v. Powell, supra, at 
p- 991; Jones v. Reynolds (1841), 1 Q. B. 506, 516); and so, too, is the fact 
that he is already in possession (oe d. Phillip vy. Benjamin, supra; Lovelock vy. 
Franklyn (1840), 8 Q. B. 371). It favours the construction of the agreement 
as a loase if the term is to commence before the execution of the formal lease 
(Alderman y. Neate, supra; see Doe d. Walker vy. Groves, supra). 

) A provision in the agreement that the rent shall be paid and the covenants 
observed until the execution of the lease tells strongly in favour of its being a 
present demize (Pineru v. Judson, supra; Wolson y. Chisholm, supra ; Hancock ¥. 
Caffyn, supra; Doe d. Batley y. Fuster (1846), 3 OC. B. 215, per Tinpat, O.J., at 
p. 226); and since payment of rent would, if the agreement is executory, 
create a yearly tenancy, the argument for construing it as a lease is strengthened 
if the covenants are unsuitable to a yearly tenancy re v. Judson, sujra). 

(4) Where, eg., the ront is to be subsequently ascertained (Aforgan d. 
Dowding v. Bissell, supra; John_v. Jenkins (1832), 1 Cr. & M. 227; compare 
Al Creesh v. M’Geough (1873), 7 I. R. C. L. 236); or where, in an agreement 
for a mining lease, the mode of tl sbeay J the minerals is not sufficiently 
defined (Jones v. Reynolds, supra; Doe d. Morgan vy. Powell, supra); or 
the terms of the lease are in other respects left indefinite (Doe d. Bromfield 
v. Smith (1805), 6 East, 530); compare, as to uncertainty in the commence- 
ment or duration of the term, Dunk v. Hunter (1822), 5 B. & Ald. 322; 

Clayton v. Burtenshaw (1826), 5 B. & CO. 41; Gore v. Lloyd (1844), 12 M. & W. 
463, 476; Dos d. Wood v. Clarke (1845), 7Q. B. 211. As to the lives not being 
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not intended to take effect as a lease(i); where, for example, it is 
expressly provided that it shall not operate ns a lense (k); or whore 
it is in the form of an agreement to grant a lease, and there are 
none of the indications above referred to that it is to operate as a 
lease (2) ; or where the lessor is not yet in a position to deinise (im); 
or where certain things have to be done by the lessor before the 
lease is granted, such as the completion (x), or repair (v0), or improve- 
ment (p) of the premises, or by the lessee, such as the obtaining of 
sureties (q) ; or where possession (1), or the commencement of the 
rent(s), is postponed till a future date in order to allow of the 
preparation of the lease. But in all cases the question whether 
an agreement operates as a demise, or as an agreoment only, 
depends on the intention of the parties (t); and though it is only 
an agreement, yet, if the tenant occupies undor it, he is liable under 
the agreed covenants in respect of the time of his occupation (a). 


Bect. 2.—Icquisites for Agreement for Lease. 
Sus-Secr. 1.—Concluded Contract. 


817. The essential terms of an agreement for a lease are :—(1) 
the identification of the lessor and lessee; (2) the premises to be 
leased; (3) the commencement and duration of the term; and 
(4) the rent or other consideration to be paid (b). A concluded 
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ascertained in an agreement for a leaso for lives, seo /’extland v. Stokes (1812), 
2 Ball & B. 68. 

(¢) Gore v. Lloyd, (1844), 12 M. & W. 463, 476, per AtnEnson, B., at p. 478. 
Specific performance will be ordered of a further instrument required to curry 
out the intention of the parties (J'enner vy. Hepburn (1818), 2 ¥. & C. Ch. Cas, 
189). 
nf Perring v. Brook (1835), 7 0. & P. 360; Brook v. Diggs (1836), 2 Bing. 
(N. C.) 572; Anderson v. Midland Rail. Co. (1861), 3 1. & EB. 614. 

(t) Hegan v. Johnson (1809), 2 Taunt. 148; J’hillips v. Hartley (1827), 3 
CO. & P. 121; Rawson vy. Hicke (1837), 7 Ad. & El. 451; Bicknell vy. Hood (1839), 
5 M. & W. 104; Brashier v. Jackson (1810), 6 M. & W. 549; Doe d. Batley vy. 
Foster (1846), 3 C. B. 215 (all cases where the lessor agreed that he would ‘' by 
indenture demise,” or agreed ‘' to grant a lease,” or ‘to make and execute a 
valid lease”); compare /egnart v. Porter (1831), 7 Bing. 451. 

(m) Where, for example, the lessor is not at the time of the agreomont 
entitled to grant a lease (we d. Coore v. Clare (1788), 2 Term Rep. 739; Loe d. 
Pearson vy. Ries (1832), 8 Bing. 178; Hayward v. [aswell (1837), 6 Ad. & El, 
265); or where he has not acquired the necessary land (Doe d. Jack:on vy. Ash- 
burner (1793), 5 Term Rep. 163; see Doe d. Walker y, Groves (1812), 15 East, 
214, 247); or where a necessary licence or consent has not been obt.ined (Due 
d. Bailey v. Foster, supra; Rollason vy. Leon (1861), 7 H. & N. 73). 

fr) Regnart v. Porter, supra. 

0) Hamerton v. Stead (1824), 3 B. & 0.478; Rawson v. Hicke, supra; Doe da. 
Wood y. Clarke (1845), 7 Q. B. 211. 

(p) Gore v. a supra. 

(9) John v. Jenkins (1832), 1 Or. & M. 227. 

(r) Tempest v. Rawling (1810), 13 East, 18. 

(8) Goodtitle d. Estwick vy. Way (1787), 1 Term Rep. 735; compare Poole y. 

Pentley (1810), 12 East, 168, Lord ELLENBoRovOGH, O.J.,atp. 170. , 

t) Sidebotham v. Holland, [1895] 1 Q. 8. 378, 385, C. A. 

a) Pistor y. Cater (1842), 9 M. & W. 315, 320; sce Adams v. Clutlerbuck 
(1883), 10 (2. B. D. 403, 406; and note (9), p. 442, post. er 

(b) These are the terms which are essential for a memorandum in writing to 
satisfy the Statute of Frauds (29 Car. 2, c. 3), 8. 4 (sco p. 374, post), and they 
are equally the essential terms of the contract. 
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contract may be resolved, by examination of its language, into 
an offer by the lessor to let, and an unconditional assent by the 
lessee to take, the property on certain terms(c). If the matters 
just mentioned are ascertained to be thus offered and accepted, 
this is sufficient. Any other matters incident to the relation 
of landlord and tenant, if not defined by the parties, are 
sufficiently defined by law(d). If any other terms are mentioned 
by one party, these also must be unconditionally accepted by the 
other party in order that there may bea concluded contract (e). As 
long as the above necessary terms have not been agreed to, or any 
additional term has been mentioned on one side and not uncon- 
ditionally accepted on the other, the matter rests in negotiation and 
there is no concluded contract(/f). New terms may be added to an 
offer (g), or the offer may be withdrawn at any time, as long as it 
has not been accepted (hk). On the other hand, as long as an offer 
remains open, the other party may withdraw any term which he 
has sought to introduce and accept the offer unconditionally (1). 
If, with a letter accepting an offer, a contract is enclosed for 
signature containing additional terms, the letter does not conclude 
the contract (i). 


(c) See title Conrracr, Vol. VII. pp. 345 et seg.; and see Humphries v. 
Humphries, [1910] 2 K. B. 531, C. A. If the acceptance is conditional, the 
condition must be satisfied (Ihite v. AP Mahon (1886), 18 I. R. Ir. 460). If an 
offer to let is made alternatively, an acceptance of either alternative will 
conclude a contract (Lever v. Kofler, [1901] 1 Ch. 543). 

(d) Thus, questions of ropair are settled in accordance with the principles of 
waste; quostions of compensation in agricultural tenancies by custom or 
statute; see title AGricuLturE, Vol. L, pp. 258 et sez. A concluded contract 
is not affected by the lesson objecting to a usual term in tho draft lease 
(Blakeney v. Hardie (1874), 8 I. R. Eq. 381). 

(e) See Lussiter vy. Miller (1878), 3 App. Cas. 1124, 1151, where, for the 
purpose of the same distinction, Lord BLacknurn uses the terms ‘ cardinal” 
and “essential”; ‘Though the parties may have agreed on all the cardinal 
points of the intended contract, yet, if some particulars essential to the agree- 
ment still remain to be settled afterwards, there is no contract. ‘The parties, 
in such a case, are still only in negotiation.” The terms mentioned above are 
essontial to any contract for a lease, and are the cardinal terms, as the word is 
used in the above passage. Other terms proposed by either party are essential 
to the particular agreement. 

(f) Lucas y. James (1819), 7 Hare, 410; Forster v. Rowland (1861), 7 H. & N. 
103; Clarke v. Fuller (1864), 16 C. B. (N. 8.) 24; Cayley v. Walpole (1870), 38 
I. J. (cnt.) 609; Nesham v. Selby (1872), 7 Ch. App. 406; Crossley v. Maycock 
(1874), L. R. 18 Eq. 180; Stanley v. Dowdeswell (1874), L. R. 10 0. P. 102; 
Wileor v. Ledhead (1880), 49 L. J. aay 539; Morttz v. Knowles (1899), 43 
Sol, Jo. 529,C. A. In Cayley v. Watpole, supra, the correspondence showed a 
concluded agreement; and see Wood v. Scarth (1835) 2K. & J. 33; Cavuleiro v. 
Puget (1865), 4 F. & F. 537. As to agreemont for renewal, see I’rice y 
Aasheton (1834), 1 Y. & C. (ex.) 82. 

Honeyman v. Marryat (1855), 21 Beav. 14. 

i Warner v. Willington (1856), 3 Drow. 522. 

t) See Jolliffe v. Blumberg (1870), 18 W. R. 784 (draft lease approved by the 
lessee; alterations made by the lessor, but not insisted on), 

(k) Jones v. Daniel, [1894] 2 Ch. 332; see Donnison vy. Peple’s Café Co. 
(1881), 45 L. T. 187, O. A.; and so where the acceptance is accompanied by a 
8 tion as to covenants to be inserted in the lease (Cartwright v. Miller 
a 7), 36 L. T. 398); or a statement that a draft contract will be sent ia 

ue course { Vale of Neath Colliery Co. v. Furness (1876), 45 L. J. (cu.) 276). 
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§18. When the terms of the agreement have been committed to 
writing, in a form recognised by conveyancers as suitable for a con- 
tract entered into upon due deliberation and with legal advice, this 
is said to be a formal contract, and it is binding when exccuted by 
the parties. Such a contract contains the terms mentioned in the 
preceding paragraph, and also a concise statement of the reservations 
(if any), and the covenants and provisoes which are to be inserted 
in the lease(/). But it is not necessary that there should be a 
formal contract. A concluded contract may be contained in an 
informal document or documents, such as a Ietler or series of 
letters (m), and it is sufficient if, on the documents as a whole (1), 
there ultimately appears to be an unconditional acceptance on one 
side of all the terms offered by the other (0). 


819. If the terms of the contract are in fact agreed between 
the parties, a provision that a formal contract shull be prepared 
and executed does not prevent the terms as agreed from con- 
stituting a concluded contract (p); but where the informal contract 
is expressly made “subject to a formal contract,” there is 
no binding contract until the formal contract has been prepared 


and signed (¢). 


820. A contract for a lease may be entered into by an agent, but 
he must be properly authorised for that purpose(7). A house 


eyes —- ee me Sh A TTS TNT AONE LE SANT MaR AeN flys 


(lt) For forms of such a contract, see Encyclopedia of Forms and Precedents, 
Vol. VII., pp. 163 ef sey. 

m) See Boys v. Ayerst (1822), Madd. & G. 316. 

S See title Contract, Vol. VIL, pp. 351, 352, 872, noto (r); Bellamy v. 
Debenham (1890), 45 Ch. D. 481, 494; and S. C., ee 1 Ch. 412, C, A. (whore 
the question of concluded contract was not dealt with); Afuson v. Vou Buch 
(1899), 15 T. L. R. 430, 

(0) See Hulland v. Lyre (1825), 2 Sim. & Sf. 194; Clive v. Beaumont (1847), 1 
De G. & Sm. 397; Chinnock vy. Lly (Marchionress) (1865), 4 De G. J. & Sm. 638, 
616. 

i? Ridgway v. Wharton (1857), 6 Il. 1. Cas. 288; Chinnock v. Ely 
(Marchioness). supra; Rossifer y. Miller (1878), 3 App. Cas. 1124, 1138; Crossley 
v. Maycock (1874), L. R. 18 Eq. 180, 181; Bolton Fartners vy. Lambert (1889), 41 
Ch. D. 295, 306, C. A.; Felhy v. Hounsell, aie 2 Ch. 737; and thore may be a 
binding contract, though there is a stipulation for a proper leaso to be drawn 
up and approved by one of the parties and his solicitor ( Kadie v. Addizon (1882), 
31 W. R. 320; Chepperfield vy. Carter (1895), 72 L. T. 487). 

(q) Chinnork v. Ely (Marchioness) supra; Crossley v. Maycock, supra; Winn v. 
Bull (1877), 7 Ch. D. 29; Harvey v. Barnard’s Inn (Principal and Ancients) 
(1881), 50 L. J. (cm.) 750; HMawkesworth vy. Chaffey (1886), 65 L. J. a) 
335; Page v. Norfolk (1894), 70 TT. 23. North v. Percival, [1808] 
Ch. 128, confra, cannot be relied on (see Santa l'é Land Co. v. Forestal Land, 
Timber, and Railirays Co. (1910), 26 T. L. R. 534). Compare fay v. Thompaon 
(1882), 20 Ch. D. 705, C. A. The stipulation cannot be waived by one party 
alone, although the formal contract was to be prepared by his svulicitor 
(Lloyd vy. Nowell, [1895] 2 Ch. 741; and see Ball y. Bridges (1874), 22 W. R. 
$52). 

(r) See p. 372, peat. Tis avthority need not bo in yy ae v. Trecothick 
(1804), 9 Ves. 234, 250; Callayhan vy. Pepper (1840), 2 I. Eq. R. 399). As to 
the necessity of appointment of the agent by deed where he is to execute a 
lease under seal, seo title Deeps anp Oren Instrcments, Vol. X., p. 394. 
A mortgagee may create a legal term notwithstanding that he heal gb to let 
as agent (Chapman v. Smith, tg 2 Oh. 97); as to lotting by a cestui que 
érust, cc6 Vallance v. Savaye (1831), 7 Bing. 595. As to death of the principal 
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agent's gencral authority is only to get offers and communicate 
them to his principal, and without special authority he cannot 
bind his principal by a contract (s). The general authority of a 
steward or land agent is similarly limited, and he cannot contract 
to grant leases of farms (‘). Buta land agent specially empowered 
to manage and superintend estates can enter into an agreement for 
a usual and customary lease according to the natura and locality of 
the property (2). An owner ratifies an unauthorised agreement 
if he lets the tenant into possession under it(J). A land or house 
agent must exercise reasonable care in ascertaining the fitness of 4 
proposed tenant (c). 


Sus-Secr. 2.—Evidence of the Contract. 
(i.) Memorandum in Writing. 


821. Although an agreement for a lease has been concluded, no 
action can be brought upon it unless the agreement, or a 
memorandum thereof sufficient to satisfy the Statute of Frauds (d), 
is in writing and signed by the party to be charged therewith or his 
lawfully authorised agent (d); or unless there has been such part 


sce Carr vy. Levingston (1865), 34 Beav. 4135 as tu agreement not being according 
to principal’s intentions, sce //elsham v. Langley (1841), 1 ¥. & C. Ch. Cas. 178; 
as to agent taking leaso from his principal, seo Selsey (Lord) v. Rhoades (1827), 
1 Bli. (x. 8.) 1, if. L.; Mvlony v. Kermun (1842), 2 Dr. & War. 31, 38; compare 
Rosatter ve Walsh (1843), 4 Dr. & War. 485; and see Z'uylur y. Salmon (1838), 
4My. & Cr. 154. 

(8) Wefde vy. Watson (1878), 1 1. R. Tr. 402, 405; Zhuman y. Rest (1907), 97 
I. Tf. 239; see Hamer v. Sharp (18r4), I. I. 19 Eq. 108. Consequently a 
house ageut hus no authority tv let an intending tenant into possession lace 
Slark v. Crewe (1860), 2 I". & I. 59; title AGENcY, Vol. I., pp. 166, 167). 

(¢) Collen y. Gardner (1856), 21 Beav. 610; Mortal y. Lyons (1858), 8 I. Ch. RB. 
112, 117; seo Lidgway v. Wharton (1854), 3 De G. M. & G. 677, 688. 

(a) Peers v. Sneyd (1853), 17 Beay. 151; and see Firman vy. Ormonde (Lord) 
(1829), Beat. 347. Unusual terms require the sanction of the owner; see 
Aes v. Hutchison (1860), 2 FP. & VL 185; Me L'earson and I’? Anson, [1899] 

. B. 618. 

(6) Powell vy. Smith (1872), L. B. 14 Eq. 85; and as to ratification, see title 
Agency, Vol. I., pp. 173 et sey. 

(c) Heys v. Timéall (1861), 1B. & 8. 296, 298; see title AcEncy, Vol. I, 
pp. 185 ef sey. As to the right of an agent tv commission, seo thid., p. 194. 

(d) Statute of I'rauds (29 Car. 2, c. 3), 8. 4, which refers to ‘‘any con- 
tract or sale of Innds, tenements, or hereditumeuts, or any interest in or 
concerning them.” An agreement for a lease is a contract for an interest in 
land, and is within shid.,8. 4; see runs v. Ruberts (1826), 5 B. & C. 829, 839; 
Falmouth ( varl) v. Thomas (1832), 1 Cr. & M. 89; Sanderson vy. (raves (1875), 
L. B.10 Exch, 234. Although a lodger has not exclusive possession of the 
oe which he occupies, yet if a separate part of a house is assigned for 

is occupation he has an intcrest in land within the atatute, and an agreement 
for the pee of lodgings requires to be in writing (Jaman v. Stamp (1815), 
1 Stark, 12; Fiyev. Strafford (1831), 1 Cr. & J. 391); but not an agreement for 
board and lodging, which does not give the right to separate oceupation (Wright 
v. Stavert (1800), 2B. & EB. 721). Anu agreement under which a purchaser of 
crops is entitled to exclusive possession is within the statute (Crosby v. 
Wadsworth (1803), 6 Kast, 602); and, as toa purchaser of crops, see Poulter v. 
Nillingbeck (1799), 1 Bos. & P. 397; Waddington v. Bristow (1801), 2 Bos. & P. 
452; Muyfield vy. Wadsley (1824), 3B. & C. 357. An incorporeal hereditament 
confers an interest in land, and an agreement for a lease of such an interest 


—eg., & right of sporting—is within the statute ( I ebber vy. Les (1882), 9 Q. B. D. 
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performance of the agreement as to dispense in equity with 
compliance with that statute(c). All stipulations which are 
substantially part of the agreement for a lease must also be 
evidenced by writing, even though by themselves they are not 
within the statute (f); but on agreement which is merely 
collateral to the agreement for a lease, and which is not by the 
statute required to be in writing, may be made verbally(q). The 
contract, though itself required to be in writing, may be altogether 
rescinded verbally ; but it cannot be varied verbally, even though 
the part affected by the variation would not by itself require to be 
in writing (i). 

822. A memorandum to salisfy the Statute of Frauds (i) need not 
be made at the time of the contract (7), nor contained in o single 
document, nor delivered by one of the parties to the other. It 
may be made at any time, provided that the contract has been then 
concluded (i), and that the action on the contract has not been 
commenced (l); 1t may be contained in several documents, provided 
that these refer to each other or can be connected by reasonable 
inference (m); and it may be addressed by the party to be charged 


315, C. A.). The agent need not be authorised in writing (Clinan v. Couke 
(1802), 1 Sch. & Lef. 22; and sco title AGENCY, Vol. I., pp. 156 e¢ seg.). The 
defence of the Statute of Frauds (29 Car. 2, c. 3), must be specifically 
eno (R. 8. C., Ord. 19, r. 15), and if the defendant has omitted to raise tho 
efence in an action brought on the agreement, he cannot raise it in a 
subsequent action (J/umphries v. Humphries, [1910] 2 K. B. 631, 0. A.). 

te See p. 376, post. 

/) Such as an agreement, on letting a house and furniture, to send in more 
furniture (Afechelen v. Wallace (1837), 7 Ad. & Il. 49; Angell vy. Duke (1875), $2 
].. T, 320); or an agreement by tho lessor to sell fixtures and make improvo- 
ments (Vaughan v. Hfancock (1846), 3 O. B. 766). 

y (0) As to such agreements, see titlh Deeps anD OTnER INSTRUMENTS, 

ol. X., p. 447. 

h) Harory v. Grabham (1836), 5 Ad. & Fil. 61; see title Conrract, 
Vol. VII., p. 422; and see Sanderson v. Graves (1575), L. BR. 10 Isxch. 264. A 
draft lease subsequently propared cannot be used to explain the contract 
(4/aywood vy. Cope (1858), 25 Beav. 140). 

(4) See note (i), p. 372, ante. 

(J) Shippey v. Derrison (1805), 5 Esp. 190, per Lord Exixnnonoven, C.J., 
at p. 193; and for a fuller statement of the requisites for a memorandum under 
the statute, see title Contract, Vol. VIL, p. 367; as to signature, soo thi/., 
p. 375; as to signature by an agent, see tbid., p. 377. Signature by the agent's 
clerk is not sufficient (see tlid., p. 379, note (x) ); J’otter v. Prters (1800), 721. T. 
624. A bare entry by a steward in his employer's contract book is not evidence 
iy itself of an agreement for a lease between the employer and the tenant 
(Charlewood v. Bedford (Duke) (1738), 1 Atk. 497). As to signature on behalf 
of a firm, see Evans v, Curtis (1826), 2C. & P. 296. 

(k) Munday v. Asprey (1880) 13 Ch. D. $35; sce Powell y. D ilon (1814), 2 
Ball & B. 416. 

) Lucas y. Dixon (1889), 22 Q. B. D. 357, C. A. oe 

m) Verlander vy. Codd (1823), Turn. & R. 352, 357; Warner v. Willington 
(1856), 3 Drow. 523; Ridgway v. Wharton (1857), 6 H. L. Cas, 288; Baumann 
v. James (1868), 3 Ch. App. 508; Long v. Afillar (1879), 4 C. P. I ). 450, C. A.; 
Cave vy. Hastings (1881), 4 Q. B. 1. 125; see Wyleon vy. Dunn (1887), 34 Ch. 1). 
569, 575; and see title Contract, Vol. VII., p. 370, note (7). As to a letter 
referring toa draft lease, see Craig v. Eiliott (1885), 15 L. B. Ir. 257. There must 
be certainty as to the document referred to; see Prire v. Grifith (1851), 1 De 
G. M. & G. 80,C. A. See, further, title Contract, Vol. VII., p. 369, note (u). 
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to his agent (mn). But it must state the following essential 
terms of the contract (0) :— 

(1) The parties to the agreement (p), either by name, or by such 
terms as will enable them to be identified by verbal evidence 
independent of the contract. ‘Thus the term “lessor” is not 
sufficient, since it depends for its meaning on the contract (q), but 
“owner” is sufficient (7). 

(2) Similarly, the premises to be demised, described in such 
& manner as to enable them to be identified, and for this purpose 
extrinsic evidence is admissible, including verbal evidence (s). 

(3) The commencement of the term (¢), and its duration (wu), 
but as to the commencement of the term, it is sufficient if this 
appears by reasonable inference from the circumstances stated in 
the memorandum (a). If the date of commencement is not 


(n) Gibson v. Holland (1865), L. R.1C. P. 1. 

(0) Seo p. 369, ante; and sce Williams y. Lake (1859), 2 E. & E. 349, 354; 
Clarke v. Fuller (1864), 16 C. B. (N. 8.) 24. 

(p) Williams v. Lake, supra; Warner v. Willington (1856), 3 Drew. 523; 
Dounison v. People’s Café Co, (1881), 45 TL. T. 187, C. A.; see Welliams v. 
Jordan (1877), 6 Ch. D. 617. It is not essential that tho names should be in the 
body of the document; the signaturo may be a sufficient statement of the name 
(Stokell vy. Niven (1889), 61 J. T. 18, C. A.). See title Contract, Vol. VIL, 
p. 370. A person named as a party may be an agent for an undisclosed 
principal (/ilby v. founsell, [1896] 2 Ch. 737). 

(y) Donnison v. People's Café Co., aupra, at p. 189; compare Potter v. Duffield 
a LL. R. 18 Eq. 4 (“ vendor” held insuflicient); Coombe v. Wttks, [1891] 3 

yh. 77 (‘landlord ” held insufficient). 

(r) Sule vy, Lambert (1874), TL. R18 Eg. 1; Rossiter vy. Miller (1878), 3 App. 
Cas. 1124. 

(8) Sheers and Serjeant v. Thimbleby & Son (1897), 13 T. L. R. 451, 453, 0. A.; 
and see title Contract, Vol. VII., p. 372, note (e). The agreement is not 
enforcenble if the premises to be demised are altogether uncertain (Lancaster v. 
De Trafford (1862), 31 1. J. (cit.) 554) ; but it is enforceable where they are 
substantially ascertained, but the boundaries are left for future determination 
(Haywood vy. Cope (1858), 25 Beav. 140); Wesley v. Walker (1878), 26 W. XK. 
36S (“land at Forest Gate” sufficient when explained by verbal evidence); and 
seo tho statement of exprossions which have been held sufficiently definite in 
Sheers and Serjeant vy. Vhimbleby & Sun, supra, pe Cutty, J., at p. 453. 

(¢) Blore vy. Sutton (1817), 3 Mer. 237; Clarke v. Fuller (1864), 16 C. B. (N.8.) 
24,37; Nesham v. Selly (1872), 7 Ch. App. 406; Cartwright v. Miller (1877), 
36 L. T. 398. Tho date, 1f agreed at the time of the contract, may be ascer- 
tnined from subsequent correspondence (IVhite v. Hay (1895), 72 L. T. 281). 

(x) Clinan v. Cooke (1802), 1Sch. & Jef. 22; Clarke v. Fuller, supra; Gordon 
v. J'revelyan (1814), 1 Price, 64; Coz v. Altddleton ess ti Drew. 209; Bayley v. 
Filzmaurice (1857), 8 E. & B, 664, Ex. Ch. ; (1860), 9 LU. T. Cas. 78; Gilbert v. 
Hail (1831), 13.. J. (cu.) 15. It is sufficient if the terin is ascertainable with 
certainty; see Edwardes’ Menu Co. v. Chudleigh (1897), 14 T. L. R. 47, 64, C0. A. 

‘so long as the property remains in the lessor’s hands”); compare Kensington 
Lord) v. Phillips (1817), 5 Dow, 61, H. L. On an agreement for an underlease 
with a nominal roversion, the length of the reversion must be stated (Dolling 
v. Evans (1867), 36 1. J. (cut.) 474). Where the leaso is to be for lives it is not 
essential that the lives should be named in the agreement, since in the absenco 
of stipulation to the contrary, it is for the tenant to nominate them (Fitzgerald 
v. Vicars (1839), 2 Dr. & Wal. 298; compare J’entland y. Stokes (1812), 2 
Ball & B. 68; Kensington (Lord) v. Phillips, supra). An option for a 
lease for seven, fourteen, or twenty-one years is an agreement for a lease for 
twenty-one years determinable at seven or fourteen years at the option of the 
leasee { Heraey v. Giblett (1851), 18 Beay. 174). 
(a) Phelan v. Tedeastle (1885), 15 L. B. Ir. 109, 0. A.; Re Lander and Bagley's 
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expressly fixed, but the rent is made payable from a certain date, 
this is treated as the date for commencement of the term (b); and 
usually the date when possession is given is the dato of commence- 
ment (c); and so, if possession is to be given on a future event, 
such as the payment of money, the occurrence of the event fixes 
the date of commencement(d). In the absence of circumstances 
showing the date of commencement, it will not be presumed that 
the term is to commence at the date of the agreement (e). 

(4) The amount of the rent to be reserved; or the memorandum 
must state circumstances from which it can be ascertained (/), and 
also the amount of any fine or other consideration (9). 


(ii.) Parol Evidence. 


823. Although there is no memorandum (/) of an agreement for 
a lease such as to satisfy the Statute of Frauds (i), yet if the agreement 
has been partly performed, parol evidence of it may be given in an 
action for specific performance (k). Such evidence must clearly (/) 
establish that there is in fact a concluded agreement (im), the terms 
of which are certain and definite (); and that there has been part 





Contract, [1892] 3 Ch. 41. Under an agreement for an extension or renewal of 
an existing term, the commencement of the new term is frum the oxpiration of 
the old term (Verlander v. Codd (1828), Turn. & KR. 352; Wood v. Alyward 
(1887), 58 L. T. 662, C. A.). 

(") Wesley v. Walker (1878), 26 W. R. 368. 

c) Re Lander and Bugley’s Contract, supra. But the words “immediate 
possession if required ” do not fix the commencement of the term (Rock Portland 
Cement Co. v, Wilson (1892), 52 J. J. se 214). 

d) Erskine vy. Armatrony (1887), 20 L. R. Ir. 296, C. A. 

e) Marshall vy. Berridge (1881), 19 Ch. D. 233, OC. A. (overruling Jaques y, 
Millar (1877), 6 Ch. D. 153); Wyse v. dussell (1852), 11 I. R. Ir. 173; Watte v. 
oe ane (1886), 18 L. Rt. Ir. 460; L/umphery vy. Conybeare (1899), 80 L. T. 40, 
J) Baumann v. James (1868), 3 Ch. App. 508. 

g) Dear vy. Verity (1869), 38 LL. J. (cil.) 486, C. A.; compare title GUARANTEE, 
Vol. XV., p. 457, note (d). 

(h) Parol ovidence is not admissible to contradict or vary a wrilten document ; 
see titles Contract, Vol. VII., p. 523; DEEDS AND OTHER INSTRUMENTS, 
Vol. X., p. 444, Evipence, Vol. XIII., p. 56; but it is admissible in order 
to show the external circumstances which enublo its effect to be ascertained, 
such as the condition of the property at the time when tho lease is granted 

Doe d. Freeland v. Burt (1787), 1 Term Rep. 701; Baird v. Fortune i 4 
acq. 127, 149, H. L.); see title Deeps anD Orner Instruments, Vol, 

p. 448, note (0); and as to admitting evidence of custom, of collateral parol 

agreements, and of the meaning of technical words, see tbid., pp. 446, 447, 449; 

Custom AND Usacgs, Vol. X., p. 261. 

$) 29 Car. 2, ¢. 3. 

k) See title Sreciric PERFORMANCE. 

) Mortal v. Lyons (1858), 8 I. Ch. B. 112; see Pilling v. Armitage ret ' 
12 Ves. 78; Morphett v. Jones (1818), 1 Swan. 172; Reynolds v. Wartng (1831), 
You. 346; Nunn v. Falian (1865), 1 Ch. App. 35, 39. 

(m) Thynne (Lady £.) v. Glengall (Earl) (1848), 2 H. L, Cas. 131, 158 ; Faulkner 
v. Llewellin (1862), 31 L. J. (cut.) 649; Price v. Salusbury (1863), 32 Beav. 446, 
459, affirmed (1866), 14 L. T. 110, H. L.; Howe v. Hall (1870), 4 I. R. Eq. 242; 
Richards v. North London Rail. Co. (1871), 20 W. BR. 194; Phtilips vy, Alderton 
(1875), 24 W. B. 8; Bertel v. Neveux (1878), 39 1. T. 257. ; 

(n) Clinan v. Cooke (1802), 1 Sch. & Lef. 22, 40; Cooth v. Jackeon (1801), 6 
Ves. 12,38; Price y. Salusbury, supra; Richards y. North London Rail. Co., 
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performance of a kind recognised as proper to exclude the defence of 
the statute (0). For this purpose the acts relied upon must be 
unequivocally referable to some such agreement as that alleged ( p), 
and must imply the existence of the agreement (q). If both these 
matters are proved, and if the agreement is such that, if it were 
in writing, the plaintiff would be entitled to specific performance 
of it, he is entitled to specific performance, notwithstanding the 
absence of writing (r). The doctrine applies to verbal agreements 
to grant easements (s). 


824. The following acts or circumstances are sufficient to con- 
stitute part performance :—(1) Entry into possession and expenditure 
of money in improvements in pursuance of the agreement (a), or entry 
into possession alone ()); (2) expenditure of money in alterations 
by a tenant already in possession where the expenditure is not 
obligatory on the tenant under his existing lease (c); (3) payment 
of rent by a tenant in possession at an increased rate(d). In the 


(v) The performance on one side must be such as to make it inequitable for 
the other side to set up the statute (Mundy v. Jolliffe (1839), 5 My. & Or. 167, 
177; Maddison y. Alderson (1883), 8 App. Cus. 467, 475); and sce titles 
Contract, Vol. VII, pp. 379, 380; Equiry, Vol. XIII, pp. 12, 65. 

p) Cooth vy. Jackson (1801), 6 Ves. 12,38; Ex parte Hooper (1815), 19 Ves. 477, 
479; Morphett v. Jones (1818), 1 Swan. 172; Alderson vy. Macddtson (1881), 7 
Q. B.D. 174, 178, C. A.; affirmed, sub nom. Maddison v. Alderson, supra. 

mL on v. Dawson (1807), 14 Ves. 386, 388; Dale v. L/amilton (1816), 5 

are, 369. 

(r) Nunn v. Fabian (1865), 1 Oh. App. 35. But the doctrine of part per- 
formance of a purol agreement is not to be extended; and it is not applied so 
as to enforce performance of an agroement to lease under a power where the 
terms of the power have not been complied with (/‘hillips v. Ldwards (1864), 33 
Beav. 440) ; or where tho lease would affect remaindermen (7'rofman v. Klesher, 
Flesher v. Trotman (1861), 3 Giff. 1, 10; Blore v. Sutton (1817), 3 Mer. 237). 

8) McManus v. Cooke (1887), 35 Ch. D. 681. 

a) Lester y. Foxcroft (1701), Colles, 108, H. L. ; 2 White & Tud. L. C., ith ed., 
460; Gregory v. Mighell (1811), 18 Vos. 328; Afundy v. Jolliffe ear) 5 My. & 
Cr. 167; Surcome v. Pinniger (1853), 3 Do G. M. & G. 571, C. A.; Shalitbeer v. 
Jarvis (1856), 8 DeG.M. & G. 79,C.A.; Benecke v. Chadwicke (1856), 4 W. R. 
687; Farrall v. Davenport (1881), 3 Giff. 363, affirmed, 8 Jur. (N.8.) 1043; 
Reddin vy. Jarman (1867), 16 1. T. 449; Phillipa v. Alderton (1875), 24 W. R. 8: 
see Chappell v. Gregory (1864), 34 Beav. 250; Re Sullivan's Estate (1889), 23 
I. R. Ir. 255. Thecaso for specific performance is stronger where the lessur 
has acquiesced in the expenditure; see Dann v. Spurrier (1802), 7 Ves. 231, 
236; Rumsden v. Dyson (1866), L. 1H. L. 129; Llimmer v. Wellington Cor- 
poration (1884), 9 App. Cas. 699, P. C.; Civil Service Musical Instrument Associa- 
tion v. Whiteman (1899), 68 L. J. (ca.) 484; and see, generally, title SrEciFic 
PERFORMANCE. 

(b) Walls v. Stradling (1797), 3 Ves. 378, 381 ; Boardman v. Mostyn (1801), 6 
Ves. 467, 470; Morphett v. Jones (1818), 1 Swan. 172; Pain vy. Coomba (1857), 
1 De G. & J. 34; Wilson v. West Hartlepool Rail. Co. (1864), 2 De G. J. & Sm. 
475, 485, C. A.; eee Tofield v. Ruberts (1894), 10 T. L. RB. 437, 

(c) Sutherland vy. Briggs (1841), 1 Hare, 26; see JFills v. Stradling, supra; 
Frame vy. Dataon, ee penditure by a sub lessee, with the lessee’s know. 
ledge and approval, bas the same effect (Ifélliam v. Evans (1875), L. R. 19 Eq. 


547). 

f Wills v. Stradling, supra; Nunn v. Fabian, supra ; Howe v. Hall (1870), 
41. R. Eq. 242; Humphreys v. Green (1882), 10 Q. B. D. 148, 156, C. A. (but 
seo tbid., per Brett, L.J., at p. 160); Conner v. Fitzgerald (1883), 11 L. R. Ir. 
106 ; Miller and Aldworth, Ltd. v. Sharp, [1899] 1 Ch. 622; though, in general, 
payment of money is not an act of part performance (Frame v. Dawson, supra ; 
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first case the part performance is referable to an original agreement 
for a tenancy ; in the second and third cases, to an agreement for a 
new tenancy. But mere retention of possession is not in itself 
sufficient (e); to allow it to operate as part performance there must 
be special circumstances showing that it is necessarily referable to 
an agreement for a lense (f); nor is the expenditure of money by 
the intending lessor a sufficient act of part performance (q). 


Scub-Secr. 3.—Stampa, 


825. An agreement for a lease, or with respect to the lotting 
of any lands, tenements, or heritable subjects, for any term not 
exceeding thirty-five years, or for any indefinite term, is chargeable 
with the same duty as if it were an actual lease made for the term 
and consideration mentioned in the agreement (i) ; that is, the stamp 
is ad valorem on the rent and premium (if any) according to the 
scale applicable to leases(i). Where the term is definite and 
exceeds thirty-five years, the agreement requires a Gd. stamp if 
under hand, and 10s. if under seal (k). The foregoing applies to 
an agreement to grant a Icase. An agreement to accept a lease, 
signed only by the lessee, requires a 6c, stamp (i). 

Where a parol agreement for a lease is made on the terms of a 
previous offer in writing, such offer is admissible in evidence without 
a stamp(m); but an acceptance in writing must be stamped (n), 
notwithstanding that the offer was verbal (0). Signature is not 
necessary to render a document liable to stamp duty. Ifa docu- 
ment has been treated by the partics as the record of their 
agreement, it is not admissible in evidence without a stamp, 
although it has not been signed(p); and, a fortiori, where it is a 


Sg vy. Alderson (1883), 8 App. Cas. 467; Thursby v. Eccles (1900), 49 
. R. 282). 

(e) wilt v. Slradling (1797), 3 Ves, 378, 381, 382; Aforphett vy. Jones (1818), 
1 Swan. 172; Brennan vy. Bolton (1812), 2 Dr. & War. 349; Re National Savings 
Bank Assoriation, Brady's Case (1867), 16 W. R. 753; Alderson v. Maddtson 
(1881), 7 Q. B. D. 174, ©. A., per Bagaasay, J..J., at p. 178; but sco Lanyon 
v. Merton (1884), 13 L. R. Ir. 297. 

(f) Dowell v. Dew eatin 1 Y. & C. Ch. Cas. 345 (referable to contract for 
renewal); J/od/son v. Heuland, [1896] 2 Ch. 428 (continuation after pare] contract 
of possession tuken before) ; see Ihite y. Whitewood (1897), 13 T. Tu. 2. 409. 

g) Whittick v. Mozley (1883), Cab. & El. 86; but expenditure on altorations 
aa e request of the lessee may be sufficient; see Dickinson vy. Barrow, [1904] 
2 Ch. 339. 

(h) Stamp Act, 1891 (54 & 55 Vict. c. 39), 6, 76 (1). If thero is « counter- 
part, this will eithor bear the same stamp as the agreement, or a ds. stamp, 
lad is less. The counterpart does not require a denoting stamp (ilid., 
Bs. 72). 

(¢) See p. 396, post. As to stamp duty generally, see title REVENUE. 

(k) That is, as an ordinary agreement under hand or a deed not described in 
the Stamp Act, 1891 (54 & 55 Vict. c. 39), Schedule. 

(1) Doe d. Marlow v. Wiygins (1843), 4 Q. B. 367; sce Glen v. Dungy and 
Farrant (1849), 4 Exch. 61. ; 

(m) Drant vy. Brown (1825), 3 B. & C. 665; see Edyar v. Blick (1816), 1 Stark, 
464; Laing v. Smith (1862), 3 F. & F. 97. 

(n) Drant v. Brown, supra. 

* Hegarty v. Milne (1854), 14 C. B. 627. ao 

p) Chadwick v. Clarke (1845), 10. B. 700. But if the document is in effect 
a mere unaccepted proposal, and the tenant enters without any agreement on 
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minute of terms of letting by auction and is signed by the 
auctioneer (q). Where an agreement refers to the te:ms of an 
abandoned lense, it is sufficient for the agreement only to be 
etamped (r), provided the lease has not been operative (s). 

If there is an acreement in writing it must be given in evidence ; 
the lessor cannot avoid doing so by suing for use and occupation 
generally (t), unless, perhaps, his own evidence does not disclose the 
existence of the agreement (a) 


Secor. 8.—Breach of Agreement for Lease. 


826. Upon the refusal or omission of either party to an 
agreement for a lease to perform the agreement on his part the 
other is usually entitled to maintain an action for specific perform- 
ance(b); but this being an equitable remedy (c), it is in the discre- 
tion of the court whether it shall be granted, and it will not be 
ordered if the agreement is uncertain in any material respect (d), 


the footing of the proposal being in fact made, it is not necessary to produce the 
document in proceedings to recover possession, and hence it is no objection that 
it js not gel et (Doe d. Bingham y. Cartwright (1820), 3 B. & Ald. 326). A 
signed approval of a draft agreement is only evidence of an intention to agree, 
and can be given in evidenco without a stamp (Doe d. Lambourn v. Pedyriph 
(1830), 4 C. & DP. 312). 

(q) Ramsbottom v. Aortley (1814), 2 M. & 8. 445; but a written paper contain- 
ing the terms of letting, delivered by the auctioneer to the bidder, but not 
signed by tho auctioneer, has becn held not to require a stamp (/’amsbdoltom vy. 
Tunbridge (1814), 2 M. & 8. 434). 

(r) Pearce v. Cheslyn (1835), 4 Ad. & El, 225. 

(8) Turner y. Power (1828), 7 B. & C. 625. And sco further as to stamps on 
agrvements, title Contracts, Vol. VII., pp. 435 ¢¢ eeq. 

(t) Breuer v. Palmer (1800), 3 Esp. 213. See Cotierill v. Hubby (1895), 4 B. & 
C. 465; and compare Strother v. Barr (1828), 5 Bing. 136. 

(a) Marston v. Dean (1835), 7 C. & P. 13; Fry v. Chapman (1836), 5 Dowl. 
265; Watson vy. Ning (1846), 3 C. B. 608. 

(b) See title Speciric PExrorRMANCE. Formerly it was the practice to ante 
date the lense when this was necessary to enable the partics to try their legal 
rights (Lillie v. Legh (1858), 3 De G. & J. 201, C. Av; L’oyntz v. Fortune (1859), 
27 Beav. 393; Rantin vy. Lay (1860), 2 Do G. I. & J. 65); and in Ireland the 
lease, it scoms, is still ante dated , see Af‘Zbroy v. Trail/, [1898] 11.R.459. An 
agrcomont fur a lcaso usually imposes obligations which form suflicient con- 
sideration ; sco also Pulmer vy. Humilton (1763), 2 Ridg. Parl. Rep. 535, 549; 
Moore v. Crafton (1846), 3 Jo. & Tat. 433. 

(c) See title Raurry, Vol. XIIT., pp. 11 ef sep. 

(d) Price vy. Assheton (1835), 1 Y.& C. (Ex.) 441; Price v. Griffith (1851), 1 De 
G. M. & G. 80, 0. A.; Jeffery v. Stephens (1860), 8 W. R. 427; Ux/ord Corpora- 
tion v. Crow (1805), 69 [. T. 228. In the following cases the objection of 
uncertainty was not sustained (Powell vy. Lovegrove (1856), 8 De G. M. & G. 357, 
C.A.; Parker vy. Laswell (1858), 2 De G. & J. 559; Oxford v. Provand (1868), 
L. R. 2 P. C. 135). An agreement under which the lessor is to put the house 
in decorntive repair is not uncertain (Samuda v. Lamwfird (1862), 4 Giff. 42, 
distinguishing Tylor y. DPortington (1853), 7 Do G. M. & G. 328, OC. A. 
(drawing room to be “handsomely decorated according to present style,” too 
uncortain for specific porformance)); nor is an agreement under which tho 
lossee is “to do all repairs, painting, papering, decorating ete.” uncertain (Dear 
v. Verity (1860), 38 L. J. (cit.) 297, 486, C. A.); oran agreement to take a house 
when “ complete and tit for habitation " (Puadkuer v. Liewellin (1863), 11 W. 1. 
1055 ; affirmed, 12 W. R. 193, C. A.). An agreement by the tenant to do certain 
specified ‘and other” works at a stated expense is not uncertain if the spccified 
works in effect will cost the stated sum (Baumann y. James (1868), 3 Ch. App. 
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or if it involves hardship(¢); nor will it be ordered if the per- 
formance can have no beneficial result, where, for instance, 
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the agreed term has already expired (7'), or where, if the plaintiff Agreement 


is the lessee, it appears that he will be unable, through insolvency, 
to perform the covenants of the lease(y); nor where the granting 
of the lease will involve forfeiture (4); nor, in general, will specific 
performance be ordered if it involves the performance of work the 
execution of which the court cannot supcerintend (i). Before the 
agreement is enforced any condition precedent must have been 
fulfilled (k) ; and a tenant who has gone into possession under the 


50S); compare Thel/ussen vy. Rendlesham (Lord) (1846), 11 Jur. 29; Gardner 
v. Fooks (1867), 15 W. R. 388. As to evidence of the meaning of terms used in 
letters. see Skanner v. A‘ /lonull (1848), 2 De G. & Sm. 265. 

(e) The agreement must be “certain, fair and just in all its parts” (Burton 
v. Lister (1746), 3 Atk. 383, per Lord Wanpwicke, L.C., at p. 886; Walpole (Lord) 
v. Orford (Lord) (1797), 3 Ves. 402, 420. Hence, if tho covenants of tho lease 
will involve tho lessce in expenses which he did not anticipate, and if this result 
is due to the lessur’s default, specific performance will not be ordered (L'ttdestey 
v. Claricson (1862), 30 Beav. 419); but it is otherwise whero the lessor ig not in 
default, where, for instance, the lessee knowingly agrees tu take a house in 
defective repair (Cook v. Wauyh (18c0), 2 Giff. 201); and tho lessee who has 
taken possession and insisted on repairs being done cannot refuse to accept an 
underlease because it contains covenants takon from the head lease of which he 
was unaware (Nash vy. Cochrane (1839), 3 Jur. 973). A mistuke as to the legal 
effect of an agreement does not prevent specific performance (/’owell y. Smith 

1872), L. R. 14 Eq. 85, where the lessor understood thut the effect of the lease 
ing determinuble at seven or fourtocn years was to give him the option to 
dotormine it). 

(/) Walters v. Northern Coal Mining Co, (1853), 5 De G. M. & G. 629, 688 ; 
De Brassac v. Martyn (1863), 11 W. 2. 1020; see Western y. lim (1814), 3 
Ves. & B. 197; Nesbité v. Meyer (1818), 1 Swan. 223; compare Callaghan v. 
Pepper (1840), 21. Mg. 1. 399; and on the samo ground an agreement for a 
yearly tenancy will not in general be specifically enforced (Clayton v. llingworth 
(1853), 10 Ilare, 451); though this will be done in a proper caso (Lever v. 
Koffkr, [1901] 1 Ch. 543; seo Alanchester Lrewery Co. v. Coombs, [1901] 2 Ch. 
608, Hive and as to Ictting for a single day to view a procossion, see Classe v. 
Woolyar and Roberts (1897), 41 Sol. Jo. 573, C. A. 

{9) Neale v. Mackenzie (1837), 1 Keen, 474, 485; sro Buckland vy. Hall (1803), 
8 Ves. 92. But the trustee in bankruptcy is entitled to a grant of the loase on 
entering into personal covenants (/’owell v. Lloyd (1828), 2 Y. & J. 372). 

(h) J’eacock v. Penson (1848), 11 Beav. 355; seo I’axton vy. Neivton (1854), 2 
Sm. & G. 437, 440; compare //elling v, Lumley (18068), 3 De G. & J. 403, C. A. 

(i) Consequently specific performance will not be ordered of a building 
agreement except under special circumstances (Iolverhampton Corporation v. 
Emmons (1901), 49 W. R. 553, O, A.); compare Bla: kett v. Bates (1865), 2 Hem. 
& M. 270; Mulynenz vy. Richard, [1906] 1 Ch. $4; but if the contruct includes 
the granting of a lcase, specific performance can be ordered of the agreement 
for a lease and damages given for breach of the building agrooment (day v. 
Johnson (1864), 2 Ilem. & M. 118; Soames v, Lye (1860), John. 669 ; sco Norrsa 
v. Jackson (1860), 1 John. & H. 819; Nerris v. Jackson (1862), 3 Giff. 396 ; 
Middleton v. Greenwood (1864), 2 De G. J. & Sm. 142, C. A.). But for this purpose 
the agreement must specify with sufficient clearness the work to be donc; sce 
Wood vy. Silcuck (1884), 60 L. T. 251. It is no objection to grap‘ing specific 
performance that the loase is to contain a covenant to repair (/’azton v. Newton, 
supra). As toa covenant to maintain a vista through trecs, see Armstrong v. 
Courtenay (1863), 15 I. Ch. R. 138. 

i aloes y. Blair (1860), 8 W. R. 672; Mudlen v. Snovlall (1861), 4 
De G. F. & J. 143, C. A.; IWilliama y. Prisco (1882), 22 Ch. D. 441,C. A; 
and the lessee can rosist performance on the ground of non-execution of repairs 
notwithstanding that be has taken possession, unless he is barred by acquiescence 
(Lamare vy. Dixon (1873), L. R. 6 H. L, 414), 
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agreement loses his right to specific performance if he commits 
broaches of the covenants which would be inserted in the lease, so 
that the landlord, if the lease had been granted, would havo a right of 
re-entry (I). Ifthe lessor cannot make a title to the whole of the 
property, the lessee is entitled to a lease of so much as the lessor 
can demise, with an abatement of rent (m). Tlie remedy of specific 
performance must be claimed promptly (n) but delay on the part 
of the lessor may be excused where the lessee has been in posses- 
sion (0), and probably also where the claim is by the lessee (p). 

Where an agreement is enforced against executors, tlie lease will 
be so framed as to exempt them from personal liability (q). 


827. The party complaining of the breach of an agreement fora 
lease, instead of suing for specific performance, can bring an 
action to recover damages (r); but he is not entitled to both 
remedies at once (s); and where non-performance by the lessor 
is due to defective title, the lessee cannot recover damages for 
loss of his bargain (t), but only the actual expense to which he 
has been put (a); but, if the default on the part of the lessor is 


(4) Htily. Barclay (1811), 18 Ves. 56, 63; Z'unno v. Lewss (1851), 11. J. (cu) 
177; Gregory vy. Wilson (1852), 9 Hare, 683; Pain vy. Coombs (1857), 3 Sm. & G. 
419,467. Similarly as to an intending underlessee who has committed acts 
which would be a forfeiture of the head lease (Lewis v. Bond (1853), 18 Beay. 
85). In such a case the tenant is not entitled to relief under the Conveyancing 
and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 14 (Swain v. Ayres 

1888), 21 Q. B. D. 289, C. A.); contra where a breach is only apprehended 

Wsllsuma v. Cheney (1796), 3 Ves. a. 

, in) Mc Kenzie v. Ucaketh (1877), 7 Ch. D. 675; Burrow vy. Scammell (1881), 19 

. D. 175. 

(n) See title Equtry, Vol. XITT., p.174; Huxham v, Llewellyn (1873), 21 W. B. 
570, 766; and compare Garreti v. Besborough (Earl) (1839), 2 Dr. & Wal.441; as 
to lease for lives, see Ormond (Lord) v. Anderson (1813), 2 Ball & B. 363, 370. 

f°) Shepheard v. Walker rae J. R. 20 Eq. 659. 

p) See title Equity, Vol. XIIL, p. 174, note (8) ; Molloy v. Egan (1845), 7 I. 
Iq. R. 590; Burke v. Smyth (1846), 3 Jo. & Lat. 193; Cartan vy. Bury (1860), 10 
I. Ch. R. 387; Norrés v. Jackson (1862), 3 Giff. 396 ; contra, Davenport vy. Walker 

1876), 34 L. T. 168; Powis v. Dynevor (Lord) (1877), 85 L. T. 910. As to 
orfeiture of a right of renewal by delay or acquiescence, see Baynham v. Guy's 
Llospital (1796), 3 Ves. 295; Z Corporation v. Mitford \1807), 14 Ves. 41; 
Walker v. ae (1842), 1 Hare, 341; Mountnorris (Earl) v. White (1814), 2 
Dow, 459, H. L.; Drew v. Norbury (Earl) (1846), 3 Jo. & Lat. 267; Moryan v. 
Gurley (1851), 1 I. Ch. R. 482; and of the landlord’s right to compel renewal, 
see Pilaon v. Spratt See 25 L. R. Ir. 5. 

i) Phillips v. Everard (1831), 5Sim. 102; Page v. Broom (1840), 3 Beav. 36; 
Stephens y. Hotham (1855), 1 K. & J. 671. 

_(r) Astoa breach of contract before the time of performance arrives, see 
title Contract, Vol. VIL, p. 438, note (c). As to proof of the plaintiif's 
readiness to perform the contract on hia part, see Collins vy. Willmott (1864), 11 
L. T. 340. As to tender of a lease, see Price v. IWilliama (1836), 1 M. & W. 6; 
Cantley y. Powell (1876), I. BR. 10 C, L. 200. As to damazes for breach of 
warranty as to user of premises, see Milch v. Coburn (1911), 27 T. L. B. 372, C. A., 
and as to damages generally, see title Damaces, Vol. X., pp. 301 e¢ seq. 

(9) Sasnder vy. Ferguson (1849), 1 Mac. & G. 286; compare title DEEDS AND 
Ornen Instruments, Vol. X., p. 496, note (8). 

(!) This is in accordance with the rule as to contracts for sale of land (Bain v. 
Fothergill (1871), L. B. 7 H. L. 158; see titles Damaces, Vol. X., pp. 337, 338 ; 
SaLz OF D), which ap lies to agreements for leases (Gas Leyht and Coke 
abt a (1887), 35 Ch. D. 519, 543; Lyam v. Terry (1881), 25 Sol. Jo. 

» 0. A. 


(a) Sack ne costs incurred in investigating title, whether actually paid or not 
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wilful, the lessee can also recover damages directly resulting from 
the default (b). The lessor also can recover damages against the 
lessee for refusing to accept the lease (c). 

Where an agreement for a lease is such that specific performance 
could be ordered, the court can give damages either in lien of or in 
addition to specific performance (d) ; and this is so, notwithstanding 
that the plaintiff's only remedy is in equity, where, for instance, 
he cannot sue at law for want of a memorandum in writing, but 
can sue for specific performance on the ground of part perform- 
ance (e). Conversely, although no case for specific performance 
exists, the court can give damages for breach of the contract (/), 
but for this purpose there must be a contract enforceable at law (9). 


Sect. 4.—Title to be shown by Lessor. 


828. A person who agrees to grant a lease of land impliedly 
agrees to granta valid lease; and if atthe time when the Icase ought 
to be granted (i) he has no title to grant the leaso, there is a breach 
of the agreement, and he is liable to an action at the suit of the 
intending lessee(2), though the damages recoverable in such an 


7 














(Richardson v. Chasen (1847), 10 Q. LD. 756; LManslip vy. Pudwick (1850), 5 Exch, 
615); or expenses of repuirs executed with the lessor’s sanction (/’ulbrook v. 
Lawes (1876), 1 Q. B. D. 284; and see Bauman y. Mutthewa (1861), 4 L. T. 783) ; 
or a premium paid (Wright vy. Culls (1849), 8 C. B. 150). As to the intending 
lessee’s lien for expenses on the lessor’s interest.in the premises, sve Aiddleton 
v. Maguay (1861), 2 Tlem. & M. 233, and title Lien. 
b) Ward v. Smith (1822), 11 Price, 19; seo Jaques vy. Millar (1877), 6 Ch. D. 
153 ; overruled by Murshall vy. Berridye (1881), 19 Ch. D. 333, 0. A., on another 
oint ;Day v. Sinyleton, [1899] 2 Ch. 320, C. A.; compare Junes v. Gardsuer, 
1902} 1 Ch. 191, 

(c) Oldershaw y. Holt (18410), 12 Ad. & El. 590; Afarshall v. Mackintosh (1898), 
46 W. BR. 580; and seo Loster vy. Wheeler (1888), 38 Ch. D. 100, C. A. 

(d) See titles Equity, Vol. XIIL., p. 12, note (g), p. 51, note (m); Srecirio 
PERFORMANCE ; and, as todamager, comparo Al‘ Nulty v. Hamill (1815), Beat. 544. 

(e) Lavery v. Pursell (1888), 89 Ch. D. 508, per Curry, J., at p. 619; sco 
Lewera v. Shaftesbury (Earl) (1866), L. R. 2 Ky. 270. 

(/) That is, because each division of the High Court can give all the remedics 
to which the parties are entitled (Zumplin v. Jumes (1880), 15 Ch. D. 215, 222, 
0. A.; Elmore v. Pirrte (1887), 57 L. T. 333). 

(9g) Rock Purtland Cement Co. y. Wilson (1882), 52 1. J.(cu.) 214; Ite Northum- 
berland Avenue Ilotel Co., Sully's Case (1885), 54 LL. T. 76; Lle Northumberland 
Avenue Hotel Co. (1886), 33 Ch. D. 16, C. A. 

h) De Medina ¥. Norman (1842), 9 M. & W. 820. 

t) Stranks v. St. John (1567), L. R. 2 C. P. 876; Hoare v. Chambers (1895), 
11 T. L. BR. 185, compare Gwillim vy. Stune (1811), 3 Taunt. 433 (explained in 
Stranks v. St. John, supra); Temple v. Brown (1815), 6 Taunt. 60; or the 
intending lessee can rescind and recover any deposit he has puid, and this ho 
may dv before the time for completion if the lessor refuses to produce his title 
{Roper v. Coombes (1827), 6B. & &, 534); but rescission of an executed agroement 
or a lease will not be ordered on the ground of innocent misrepresentution ; see 
Angel v. Jay, Miele 1 K. B. 666; title MiskEPRESENTATION AND FRAUD ; com- 
aa Miich v. Coburn (1910), 27 T. L. B. 170, reversed (1911), 27 T. L. RB. 372, 

.A. But by agreeing to Ict, the lessor does not implied! y undertake that the 
land can be used for any purpose without restriction (Jackson v. Cobbin (1811), 
8 M. & W. 790; compare Ersitue vy. Adeane (1873), 8 Ch. App. 756). The lessee 
cannot insist on the lessor getting in all equituble interests before granting the 
lease ; it is sufficient if the equituble owner concurs in the lease (/leeves v. Gril 
(1838), 1 Beay. 375). A defect in title will prevent the lessor from obtaining 

ific performance (Baskeomd v. Phillips (1839), 29 L. J. (cm.) 380; Leeves v. 
Greenwich Tunning Co. (1864), 2 Tem. & M. 54); but the agreement may be 
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action are limitod in the manner already stated(k). It follows 
that, apart from statutory or conventional restrictions, an intend- 
ing lessee is entitled to call for and investigate the title of the 
intending lessor (I). | 

The right to call for the title to the freehold 1s, however, 
excluded by the Vendor and Purchaser Act, 1874 (m), and where 
the lessor is a leaseholder holding by sub-lease, the right to call 
for the superior lenseholder’s title is excluded by the Convey- 
aucing and Law of Property Act, 1881 (n). But these provisions 
do not touch the immediate title of an intending lessor who is 
himself a leaseholder, and, in accordance with the general rule, 
he is bound to produce the lease under which he holds and 
to show his title to it (0). The effect ia that an intending lessor 
who claims to demise as freeholder need not show any title; if 
he proposes to demise as leaseholder, he is not bound to show 
the title of his immediate or any superior lessor, but only to 
show his own title to the lease under which he claims. 

The statutory provisions above referred to only apply in the absence 
of a stipulation to the contrary in the contract (p), and they do not 
prevent the intending lessee from showing aliunde that the title 
to the freehold or leasehold reversion is bad (q). Moreover, since 
the intending lessee can by agreement exclude the statutes, he is 


conditional on the lessor’s ability to grant the lease (Abbot v. Blair (1860), 8 
W. lt. G72). As to inability by a tenant for life to give a covenant binding 
his successors, sce Dawes v. Letts (1848), 12 Jur. 709. 

i" See p. 380, anfe. 

l) Stranks y. St, John (1867), L. B. 2 C. P. 376, 380, citing 2 Sugden’s Vendors 
and Purchasers, 10th ed., 141 (14th ed., 367, note); see Meech d. ITarne v. Hall 
(1778), 1 Doug. (K. 8.) 21; Pildes vy. Looker (1817), 2 Mer. 424, 427; Purvis 
v. Rayer (1821), 9 Price, 488; compare Molloy vy. Sterne (1838), 1 Dr. & Wal. 
585 ; Londonderry (Marchiuness) v. Baker (1861), 3 L. T. 546. Since it is not 
universilly customary to call for the lessor’s title, slight circumstances will 
show that the right has been waived (Simpson v. Sadd (1854), 3 W. BR. 118). 

(m) 37 & 38 Vict. c. 78, 8. 2, which provides that on a contract to grant 
a term of years, whother to be derived out of a freehold or leasehold 
estate, the intended lessco shall not to be entitled to call for the title to the 
freehold. This applies to a lease of an easement, such as a right of way (Jones 
v. Watts (1890), 43 Ch. D. 574, C. A.). 

(n) 44 & 45 Vict. e. 41, 8. 18, which provides that on a contract to grant a 
lease for a term of years to be derived out of a leasehold interest, with a lease- 
hold reversion, the intended lessce shall not have the right to call for the title 
to that reversion. 

(0) The reversion referred to in the Conveyancing and Law of Froperty 
Act, 1881 (44 & 45 Vict. c. 41), & 13, is the reversion to the lease out of 
hr the sub-lease is to be derived (Gosling vy. Woolf, [1893] 1 Q. B. 
39, 40). 

(p) See the provisions referred to in notes (m) and (n), supra. They are excluded 
by a stipulation that the lessor shall deliver an abstract, and then the lessee is 
entitled to have the abstract verified in the usual way, and to have an acknow- 
ledgment or covenant for production of any deeds which will be required to show 
his own title subsequently (Re Pursell and Deakin's Contract, [1893] W. N. 152). 
In all cases where a leasee is intending to spend a substantial sum of money on 
the rty, the statutory restriction on his right to call for the lessor's title 
should be excluded by express stipulation in the agreement. 

(7) Jones v. Watts, supra. If the objection to title is specific and litigation 

ts, the lessee can require the production of documents which are in the 
lesaor’s posseasion (idid.), 
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treated, for the purpose of notice, as if he had the ordinary right 
to investigate title, and he will be affected with constructive 
notice of matters which he would have discovered, if he had 
made such investigation (r). 


Secr. 5.—Consents Necessary. 


829. If the property to be demised is copyhold, the licence of 
the lord of the manor is required in cnses where the term of 
the lense exceeds one year, unless the special custom of the manor 
authorises a lense for a loner period without licence (s). If the 
property is held under a lease which contains a covenant ngainst 
underletting without consent, the lessor’s consent in writing 
must be obtained before the date when the underlense is to be 
granted (t). If this is not done, the intending underlesses can 
repudiate the agreement (a). 


Part Ill.—Leases. 


Secr. 1.—tequisites for Creation of Leases, 
Sun-Srecr. 1.—Leuses for Three Yeara and under, 


830. A lease for a term not excecding threo years from the 
making of it, whereby there is reserved to tho landlord during the 
term a rent of two third parts at least of the full improved value 
of the demised premises, may be made either verbally (4), or by 
writing under hand only (c). For this purpose tho term is taken 
as not exceeding three years if at the time of the agreement it may 
last for less than that period, although it may also last for more (d). 


(r) That is, hig position is the samo as if, before the statutes, ho had agreod 
not to call for the tithe (@utman v. Marland (1881), 17 Che). 3938, 358 5 Afegridge 
v. Clapp, [1882] 3 Ch, os2, 307, C. A.; compare /inray v. Oakashette, (1597) 2 
Q. L. 218, 225, C. A.). 

(s) Seo p. 3i4, ante. For a form of licence seo Encyclopedia of Forms and 
Precedents, Vol. V., p. 226. 

(t) Sce p. 576, port. If liquidated damuges are fixed in case the licence is 
refused, this ducs not give the undorlessor the option of not applying for tho 
licence (Zong v. Bowriny (1864), 33 Leav. ar 

(a) Forrer vy. Nash (\o60), 33 Geav. 167. If he has been in occupation he is 
under no liability to restore the premises to their original condition (/awhkur 
v. Booth (1893), 10 'T. L. R. 83, C. A.). 

(4) A verbal lease may be made by any words showing the intent to give 
exclusive possession for the term; compare Maldon’s Cuse (158-4), Cro. Isliz. 33 ; 
and see p. 337, ante. 

(c) Statute of Frauds (29 Car. 2, c. 3), 8. 2, which excepts leases of the nature 
mentioned in the text from the requirement of writing imposed by sbid., 8. 1 
(see the text, infra). A lease for threo years or Icas is within the exception, 
notwithstanding that it contains an apreement or option fur a further term 
beyond the three years (Mollason vy. Leon (1861), 7 LU. & N. 73; Land v. Hull 
(1877), 2 Ex. D. 305, C. A.). 

(¢d) The Statute of I'rauds (29 Car. 2, c. 3), «. 1, only applies where the 
tenancy, if good, must of necessity last more than three years (lie Antght, 
Ex paris Voisey (1882), 21 Ch. D, 412, 458, 0, A.) 
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Hence yearly (e) and other periodic tenancies may be created by 
parol notwithstanding that, unless determined by notice, they will 
continue beyond three years. The three years are computed from 
the day of the making of the lease, and if the term does not com- 
mence at once (f), it must expire, or be capable of expiring, within 
three years from that day (”). 


Sub-Secr. 2.—Leases for over Three Years. 


831. Under the Statute of Frauds (hk) all leases of messuages, 
manors, lands, tenements, or hereditaments, must be in writing and 
signed hy the parties making or creating the same, or their agents 
thereunto lawfully authorised in writing ; otherwise they have the 
force and effect of leases at will only (hk). Consequently, having 
regard to the exception from this provision already noticed (i), leases 
for any term exceeding three years were required to be in writing. 
The Real Property Act, 1815 (4), added the further provision that a 
loase required by law to be in writing should be void at law unless 
made by deed. Hence, to be effectual at law, a lease which will 
necessarily last for more than three years from its date, or which, 
thongh for a shorter term, does not reserve a rent equal to two- 
thirds of a rack-rent, must be under seal (/). 


832. Where an incorporeal hereditament is appurtenant to a 
corporeal hereditament, i will pass under a demise of it, however 
made, and therefore, if the lease can be made by parol, it is effectual 
as regards the incorporeal hereditament (m). But where the incor- 
poreal hereditament is demised by itself, the lense, to be valid at law, 
must be made by deed (x). Where the incorporeal hereditament 


e) Hammond vy. Farrow, [1904] 2 K. B. 332, per WILLS, J., at p. 3u5. 

J) The exception referred to in note (c), p. 383, anfe, is not confined to 
— commencing at the time when they are made ([yley v. Licks (1725), 1 

tra. 651). 

@) Rawlins v. Turner (1700), 1 Ld. Raym. 736; Foster y. Reeves, [1892] 2 
Q. Lb. 255, C. A., per Lord Esnznr, M.RB., at p. 257. 

h) 29 Car. 2, c. 3, 8, 1. 

t) Soe note (c), p. 383, ante. 

k) 8&9 Vict. c. 106, 8. 3. 

t) In practice an instrument under seal is always signed, but such an instru- 
mont is not within the Statute of Fraude (29 Car. 2, ¢. 3), and signature is not 
essential (Are/ine v. JV hisson (1842), 4 Man. & G. 801; Cherry v. Heming (1849), 
4 Exch. 631; IMolmes v. Mitchell (1859), 7 C. B. (x. 8.) 361, 36S). See titles 
Contract, Vol. VIL. p. 361 (m); Deeps any OTuEeR InNstRUMENTS, Vol. X., 
p. 884, note (0). 

(m) Beaudely v. Brook (1607), Cro, Jac. 189, 190; Shull v. Glenister (1864), 
16 C. B. (N. tal ; compare ri, land v. Shapter (1839), 5 M. & W. 375; and 
ece Sumeract (Dake) vy. Fogiel! (1926), 5 B. & C. 875, $85. 

(n) Hewlins v. Shippam (1826), 5 B. & C. 221, 299; Wond v. Leadbitler (1845), 
13 M. & W. 838, $12; see Sannders v. Owen (1608), 2 Salk. 467. As to rights 
of noe sce Bird v. ddigyinson (1835), 2 Ad. & El. 696; affirmed (1837), 
6 Ad. & El. 824, Ex. Ch.; several ra (Someract (Duke) v. Fogwell (182s), 
6 B. & C. 874, 882); a ferrs (Mayfield v. Rob-nson (1845), 7 Q. B. 456); tithes 
oll v. Tiers (1621), Cro. Jac. 618); tolls (Partridge v. Ball (1697), 1 La. 

ym. 186; Gardaer vy. Wa bamson (1831), 2 BL & Ad. 336, 338; Bridgland v. 
Shap ter, supra, ut p. 380), leaso of warren without the land (Somereet (Duke) 
v. Pogwell, supra, a) 883; and sce title EasEMENTs AND PRorFiTs A PRENDnE, 
Vol. XI., ai Ifa statute requires the lease to be in writing, it need not 
also be under seal by virtue of the Real Property Act, 1845 (8 & 9 Vict. 0. 106), 
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‘s demised with land to which it is not appurtenant by a lease 
an under seal, and the lease would be valid as to the land alone, 16 
is not made void as to the land by the inclusion of the incorporeal 
hereditament (0); though if the rent reserved is an entire rent, no 


part of it is recoverable at law (p). . 
Sus-Secr. 3.— Ojeration of Invalid Lease as an Agreement. 


833. A lease for a term exceeding three years or at a rent less 
than two-thirds of a rack-rent, if created otherwise than by deed, is 
construed as an agreement for a lease (q), and specific performance 
of the agreement will be ordered, provided that it is in other 
respects capable of this remedy(r); and where the lessee has 
entered, the right to specific performance is sufficient to give the 
parties respectively rights equivalent to the legnl rights, and place 
them under obligations equivalent to the legal obligations, of lessor 
and lessee (8). In equity the lense is deomed to have been effectively 
granted, and for practical purposes the parties are in the same 
position as if the lease were valid at law (¢). 

Where the above equitable doctrine does not apply, the effect of 
entry under the void lease, if followed by paymont of rent, is to 
creute a tenancy from year to year upon the terms of the instru- 
ment 80 far as applicable to such a tenancy (u). 

A lease of an incorporeal hereditament by an instrument not 
under seal secs to be subject to the same considerations, and 
operates as a Valid lease in equity, provided that the lessee has entered 
into enjoyment under it and that specific perforinance would be 
ordered (a). But apart from this doctrine, if the lessee has entered 
into enjoyment, and has thus received the consideration for his 


8, 3 (Shepherd vy. Hodsman (1852), 18 Q. B. 316; Markham v. Stanford (1863), 
14 C. B. (8. 8.) 376); sce the Turnpike Roads Act, 1822 (3 Goo. 4, c. 126), 
e. d7 (as to which sve the Statute Law Revision (No, 2) Act, 1890 (53 & ot 
Vict. c. 51), 8. 3); and as to louses of ferries, seo title Ferries, Vol. XIV,, 
p. 558. 

i) Rv. Hockworthy (Inhabitants) (1837), 7 Ad. & El, 492. 

Pp) Gardiner vy. Williamsen (1851), 2 B. & Ad. 336, 338; Bird vy. Higginson 
(1835), 2 Ad. & El. 696; compare Doe d. Grigiths v. Lloyd (1800), 8 Esp. 78 
where premises are let at an entire rent, and a part of the promises cunnot be 
egally demised, the whole demise is void). 

@) Bond vy. Rosting (1861), 1B. & 8. 371; Tidey v. Mollet (1864), 16 
C. B. (N. 8.) 298; Jayne v. Cummings (1861), 16 C. B. (N. 8.) 421; compare 
Burton vy. ftevell (1847), 16 M. & W. 307 (on tho repealed stat. (1884) 
7& 8 Vict. c 76). 

(r) Parker v. Taswell (1858), 2 De G. & J. 559. 

(8) Walsh v. Lonsdale (1882), 21 Ch. D. 9, 14, C. A.; compare Drury vy, 
Macnamara (1855), 5 E. & B. 612 (which probably would not now be 
followed). 

(t) The rosult is that to a considerable extent the Real Property Act, 1845 
(8 & 9 Vict. c. 106’, 8. 3, has been nullified; see Furness v. Bond (1888),4T. L. BR. 
457; but, as regards other persons than the lessor and Irsses, the want of a 
Jegal estate in the lesxee by reason of the invalidity of the demise might be 
apa hoas and see title Dezvs anp Orner InsTrumENTs, Vol, X., p. 378, 
note (/). 

(u) Clayton vy. Blakey (i798), 8 Term Rep. 3; 1 Smith, L. C., 11th ed, 127; 
and other cases cited at p. 441, pst. 

(a) Sea Lowe vy. Adams, [1901] 2 Ch. 598. 


H.L. — XVI] Il. 8) 
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bargain, he is bound by the stipulations of the instrument 60 far as 
they apply to the period of his enjoyment (0). 


Srcr. 2.—Contents and Operation of Lease. 


834. The usual contents of a lease by deed are the date, the 
names and descriptions of the parties, the consideration, the opera- 
tive words, the parcels or description of the property demised, the 
exceptions and reservations, the habendum, the reddendum, the 
tenant’s covenants, the landlord’s covenants, and the conditions. 
The matters before the habendum are called the ‘“‘ premises ” (c). 
They may also include recitals, but recitals are unusual in a lease. 
If any reference is necessary to & power under which the lease is 
granted, this is inserted in the operative words (d). The habendum 
defines the duration of the term, and the reddendum the amount 
of the rent (ec). The contents of a lease by instrument under 
hand are in substance the same, buf they are not so formally 
expressed (f). 


835. A lease by deed takes effect from the date of delivery(q). 
Prima facie the date which it bears is the date of delivery; but 
evidence is adinissible to show that it was in fact delivered on 9 
different date (h). 


836. Where the only consideration for the lease consists in the 
rent and lossee’s covenants, it is usual, though not necessary, to 
insert a reference to these in the premises; where there is an 
additional consideration, such as a fine or premium, it is essential] 
to mention this in the premises (i). 


(h) Thomas vy, Fredricks Se 10Q. B. 775; Adams v. Clutterbuck (1883), 10 
Q. B.D. 403 ; and compare Wilkinson vy. Torkington (1837), 2 Y. & C. (Ex.) 726 
(as to recovery of rent). 

(r) See title Dezps AND OTHER InstRUMENTS, Vol. X., pp. 381, 473. As to 
supplying a word, seo Wright y. Dicksons (181;), 1 Dow, 141, 147, H. L. For 
various forms of leases, see Encyclopsedia of Forms and Precedents, Vol. VIL, 
pp. 190 ef seg. 

@) For forma of leases under statutory and other powers, see Encyclopedia 
of Forns und Precedents, Vol. VIT., p. 641. 

(e) In caso of contradiction between the habendum and reddendum, the 
habendum prevails (Matthews v. Smallwood, (1910] 1 Ch. 777, 784). 

(f/) Aston reference to “ covenants" in a lease not under seal, see title 
DEEDS AND OTHER InstruUMENTS, Vol. X., p. 475. As to the effect of 
oollateral parol agreement, seo iMid., p. 44. Evidence of custom is excluded 
whero the Icaso 18 clear (Re Stevi! and the Kast and West Iudia Docka and 
Birmingham Junction Rail, Co, (1849), 8 C. B. 502, 531). As to the meaning of 
technical terms, eee titles Custom AND UsagEs, DEEDS aND OTHER INsTRU- 
MENTS, Vol. X., p. 449, fhid., p. 264. As to statutory meanings, see Sintth v. 
Welem (1832), 3B. & Ad. 728, 733, 

md oe Derps and Otner Instruments, Vol, X., pp. 382, 445; Co, 

tt. 46 b. 

h) Steele v. Mart (1825), 4 B. & C. 272, 279. 280. 

s) Both to insure the due operation of the deed and to satisfy the statutory 
provisions ; seo p. 396, post. Ifa lease prepared in pursuance of an agree- 
ment for a lease is tendered to the lessee for execution, he is not bound to 
execute it unless the consideration is truly stated (Viunholien v. Knowles (1844), 
12 M. & W. 602). As to lien for unpaid premium, see Sheyheard v. Beetham 
(1877), 6 Ch. D. 597. 


Part III.—Leases, 


837. The relation of landlord and tenant is one of contract (i), 
but, so far as the lease vests in the tenant the right to the exclusive 
possession of the premises, it operates as a conveyance. The usual 
word for this purpose is “demise,” but neither this word, nor any 
formal words of conveyance, are necessary. Provided the instru- 
ment shows the intent of the parties that the one shall divost 
himself of tho possession and the other come into the possession 
for a determinate time, either immediately or in the future, it 
operates as a lease (/); and this is so whether it is in the ordinary 
form of a demiso, or in the form of a covenant (m) or agres- 
ment(n), or in the form of an offer to let or take on certain 
terms and an acceptance appearing on correspondence (0). 


838. The property comprised in the lease, including easements, 
and the exceptions and reservations, the term of the lease, and the 
reservation of rent, are discussed elsewhere(p). The remainder 
of the lease consists of the tenant's and the landlord's covenants (q) 
and the conditions. 

The tenant's covenants are intended to provide for payment 
of rent (r), rates, and taxes(s); for the maintenance(t) and 
insurance (uw) of the premises; for any suitable restraint on the 
user of them (rv); for restraint on assigning and subletting (a) ; and 





(7) See p. 335, ante. 

(1) Mergan d. Dowding v. Bissell (1810), 3 Taunt. 65, 67; Wilkineon v. 
Hall (1837), 3 Bing. (N. C.) 608, 633; Marbury v. Sandtford (1898), 80 1. T. 552, 
C. A., and cases cited in note (c), p. 367, ante. If exclusive pussossion ia to 
be given, an instrument though in form a licence will operate as a lease (Dove 
d. Pritchard vy. Dodd (1833), 5B. & Ad. 689, 692; seo Fall vy. Seabright (1669), 
1 Mod. Rep. 14; Doe d. Manley v. Wood (1819), 2B. & Ald. 724, 739), 

(m) Whitlock vy. Horton sla Cro, Jac. 91; 7'tsdale y. Maser (1614), Hob, 34; 
Drake v. Munday (1631), Cro. Car. 207; Richards vy. Sely (1676), 2 Mod. Rep. 
79; Right d. Basset vy. Thomas (1763), 3 Burr. 1441, 1446; seo Fenny d. Hastham 
v. Child (1814), 2M. & 8. 255, 257, 

(n) Seo Loveluck vy. Franklyn (1846), 8 Q. B. 371. An agreoment which is in 
effect an undertaking that tenants shall be found, and a guarantee of a sum 
equal to the proposed rents, does not create a tenancy (Taylor v. Juckson (1846), 
2 Car. & Kir. 22), 

(0) Chapman v. Bluck (1838), 4 Bing. (N. c.) 187; see Jones y. Reynolds (1841), 
1Q. B. 506. 

(p) See pp. 411 ef se7., pp. 434 et seq., pp. 464 et arq., post. 

(9) As to what words amount to a covenant, see title DEEDS AND OTHER 
InstrumMENTs, Vol. X., p. 475; Afides v. Tultu (1867), 17 L, T. 432, 435. As to 
the effect of recitals, seo titlh Drrps ann OtTner INsrruMENts, Vol. X., 
p. 463. Where on the fair construction of the language of tho lease an obliga- 
tion is imposed on one party, this creates an express, and not merely an 
implied, covenant (Re Cudcyan and Hana I’lace Estate, Ltd., Ex parte Wallis (1895), 
73 L. T. 387, C. A., per Richy, IJ., at p. 390); and as to the construction of 
covenants, see title DEEDS AND OrnER InNsTRUMENTS, Vol X., pp. 441, 475 
et seg. ; EUs v. Kerr, [1910] 1 Ch. 529; Napier v. Williams, [1911] 1 Ch. 361; 
and as to the construction being most strongly against the covenantor, see also 
Love v. Pares ae 13 East, 80, 87. 

» post. 


8) Seo p. 488, post. 
f) See p. 505, post. 
| See p. 519, post. 
v 
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for the yielding up of the premises at the determination of the 
lease (0). 

The ‘andlora’s covenants provide for quiet enjoyment (c); and 
for payment of rates and taxes, and for maintenance of the premises, 
so far as these obligations are to be borne by him. 

The conditions include a power of re-entry on non-payment of 
rent or breach of covenant(d). Provisions for renewal of tlie 
lease (e), and for an option for the tenant to purchase (/), usually 
take the form of covenants by the landlord, and provision for deter- 
mination of the lease during the currency of the term, if 
desired, is inserted among the conditions (g). In addition, special 
covenants may require to be inserted to suit the particular nature or 
circumstances of the demised property (i). 


839. An agreement for a lease should specify the covenants and 
provisoes which are to be inserted in the lease (2) ; if it does not do so, 
or if it provides that the usual and proper covenants and provisions 
are to be inserted (j), the parties can require the insertion of such 
covenants and provisoes only as (1), in the case of ordinary property, 
are usual generally (/); or (2), in the case of special property, such 
as lcases of public-houses, or mines, are usual in leases of similar 
property, either generally, or in the same district (i); or (8), in the 





Seo p. 556, post. 

See p. 523, post. 
d) Seo p. 630, post. 
e) Seo p. 393, post. 
J) See p 390, post. 

(g) See p. 393, post. A condition means something upon breach of which 
the interest may be determined before the appointed period ( Zay/or v. Martindale 
(1842), 1 ¥. & é Ch. Cas. 638, 662). 

(4) As to implied covenants or covenants arising by construction, see title 
Drrns AND OTHER INSTRUMENTS, Vol. X., p. 477; Bealy v. Stuurt (1862), 7 
Hi. & N. 733 (where an agreemont by a lessor to supply material—chlorine 
still-waste—for use in a factory imphed an obligation on the lessee to accept 
and pay for it), Where tho licensee of a stall is to have the exclusive right of 
exhibiting and selling certain goods, this will be enforced by injunction 
(Altman v. Royal Aquartum Svciety (1876), 3 Ch. D, 228). 

(t) As to an agreement for a lease, subject to such clauses as the lessor 
chooses to insert, seo Plunkett y. Dease (1846), 101. Eq. R. 124; or, subject to 
conditions to be settled by a third person, see Gourlay v. Somerset (uke) (1813), 
19 Ves. 42). As to clauses to be inserted in renewal of leases, see Rirk tis v. 
Bell (1847), 1 De G. & Sin. 335; Vancev. Ranfurle, (Karl) (1850', 1 L. Ch. R. 821, 

(f) Whichever form the agreement takes, the effect in this respect has been 
anid to be the same (Church vy. Brown (1808), 15 Ves. 258, 271; Property. 
Parker (1832), 3 My. & K. 280; Blakesley v. Whieldun (1841), 1 Haro, 176, 181); 
though if the agreement is silent as to covenunta, it may be that the lessor 13 
not entitled to limit his liability under the implied covenant for quict enjoy- 
ment by inserting the usual express limited covenant (Culdkuun v. Foyle Colleye 
(Trusters), [1898] 1 I. R. 233, C. A.). 

(k) Chureh y, Brown, supra, at p. 267 ; Hampshire v, Wickens (1878), 7 Ch. D. 
655, 561. If tho loase is to contuin ‘' proper covenants,”’ those covenants only 
are to be inserted which will secure the full effect of the contract (Jones v. Junes 
(1806), 12 Ves. 186, 189; Blakesley v. Whieldon, supra). The question what are 
usual and proper covenants can be determined on a summons under the Vendor 
and Purchaser Act, 1874 (37 & 38 Vict. c. 78) (Re Anderton aud Afiner's 
Contract (1890), 45 Ch. D. 476). 

(I) See as to public-houses, Bennett v. Womack (1828), 7 B. & C. 627; Brookes 
v. Dryolale (1877), 3 C. P. D. 52, 69; Hampshire v. Wickens, evpru. As to 


Part [1I.—Leases, 


ease of a particular estate, are known to be always inserted (m). 
What these covenants and provisoes are is a question of fact to be 
decided upon an examination of the lcading books of precedents (1), 
or upon the evidence of conveyancers and others familiar with the 
practice generally, or with the practice in the particular district (0), 
or on the particular estate(m). The covenants and provisoes which 
may be regarded as usual in all cases are (p) :—covenants by the 
lessee to pay rent; to pay taxes, except such are ultimately charged 
by statute on the landlord (q); to keep and deliver up the premises 
in repair (7); and to allow the landlord to enter and view the state 
of repair (s) ; the usual qualified covenant by the landford for quiet 
enjoyment (t); and a proviso for re-entry on non-payment of 
rent (a). 


840. A covenant or proviso which tends to abridge or qualify 
the estate vested by the lease in the lessee is not allowed to be 
inserted as a usual covenant (b); and on this ground it has been 
held that a covenant against assigning or underletting without 
consent (c), and a proviso for re-entry on bankruptcy (d), or on 


mines see J/odgkinson vy. Crowe (1875), TL. R. 19 Eq. 5915 Strelley vy. Pearson 
(1880), 15 Ch. D. 113. As to agricultural leases seo Bell v. Barchard (1852), 
16 Leav. 8. 

(m) Cunadian Pacific Railway vy. Toronto Corporation, Dane A. ©, 338, P. C. 

(n) Humpstirev. Wiekens (1878), 7 Ch. D. 555, 561. Where by stutute certain 
covenants are to be implied in every lease, unless othorwise expressly provided, 
it seems that these becomo “ usual and proper”; see Colkoun v. Moyle College 
(Trustecs), [1898] 1 1. R. 233, C. A. (as to the unlimited covenant for quiet 
enjoyment imphed by the Landlord and Tonant Law Amendment Act, Iroland, 
1860 (23 & 24 Vict. c. 154), 8. 41). 

6) Hodylsinson v. Crowe, supra; Hart y. Hart (1881), 18 Ch. D. 670, 695. 

p) See 56 Davidson, Procedents in Conveyancing, 3rd ed., Part I., 53; 
Hampshire vy. Wickens, supra, at p. 561. 

(q) See Bennett v. Womack (1828), 7 B. & C. 627 (where there was to be 
a ‘'net rent’? with usual covenants); Parish vy. Sleeman (1860), 1 De G. 
I. & J. 326, 332 (rent ‘‘ free of all outgoings”); Canadian L’acific Railway v. 
Yoronto Corporation, aupra, 

(r) Doe d. Dymoke vy. Withers (1831), 2B. & Ad. 896, 903; Sharp v. Melliyan 
(No. 2) (1857), 23 Beay. 419, 422. Compare Burrel vy, Harrison (1691), 2 Vern, 231. 

(s) And in a inining lease, reservation of liberty for the lessor and his agents to 
examine the workings (Llakesley vy. Whieldon (1841), 1 Mare, 176). 

t) See Culhoun v. Foyle College (Trustecs), aupra, 

a) Iodykinson v. Crenve (1875), 10 Ch. App. 622, 626. 

b) Church v. Brown (1808), 15 Ves. 258, 264; Ulakesley vy. Witeldon, supra, 
at p. 180; Hodgkinson v. Crowe oe 10 Ch. App. 622, 625. But originally 
it was a disputed point whether the covenant against assignment was “usual ”’ 
or not (MJoryan v. Slaughter (1793), 1 Esp. 8; Folkingham v. Croft (1796), 3 
Anst. 700; Vere v. Loveden (1806), 12 Ves. 179; Browne v. fiaban Shae 1d 
Ves. 528; see ilakesley v. Whiellun, supra, at p. 181). The covenant will be 
inserted where the lease is in substitution for one containing a restriction on 
assignment (Bell v. Harchard (1852), 16 Beav. 8), 

(c) Henderson v. Huy (1792), 3 Bro. C. 0. 632; Church v. Brown, supra ; 
Hampshire y. Wickens, supra; Biahop y. Taylor & Co. (1891), 60 TL. J. (Q. B.) 556. 
It makes no difference that the agreement dors not mention ‘‘ assigns” of the 
lessee (Buckland v. Papillon (1866), L. R. 1 Eq. 477, 482; affirmed, 2 Ch. App. 
67,71). Similarly, in a lease to contain " proper covenants,” a covenant against 
assigning or underletting will not be inserted ( Eudie v. Addis (1882), 52 L. J. 
(cH.) 80); but a covenant against underletting with a proviso for re-entry is not 
unreasonable (/iaberdashers’ Co. v. Isaac (1857), 3 Jur. bs 8.) ie 

(d) Hodgkinson v. Crowe (1875), L. B. 19 Eq. 591; Hyde v. Warden (1877), 
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breach of covenant generally, are not usual(e). The following 
covenants and provisoes have also been held to be unusual (/) :— 
A covenant by lessee to rebuild and repair(g); exception from the 
covenant to repair of damage by fire or tempest (h); a covenant by 
the lessee to insure (i); or not to carry on & particular trade (k); a 
condition that assignments or underleases shall be registered with 
the lessor’s solicitor and a fee paid to him(l); and a covenant by 
the lessor to rebuild in ease of destruction by fire or tempest, with 
a condition that on default the rent should cease (m). 


Sect. 8.—Option to Purchase. 


841. A lease may confer upon the lessee an option to purchase 
the interest of the lessor in the demised premises. This usually 
takes the form of a covenant by the lessor that, if the lessee within a 
specified period shall give to the lessor notice in writing of a specified 


3 Ex. J), 72, 82, C. A. But an express proviso for re-entry on the bank- 
ruptcy of the lesseo (Jtoe d. Hunter v. Gulliers (1787), 2 Term Rep. 133), or on 
exccution being lovied against him (see Danis v. Eyton (1830), 7 Bing. 154), 
is lawful. 

(ce) LModgkinson v. Crowe (1875), 10 Ch. App. 622. This has not been altered by 
the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 14, 
notwithstanding that the danger of actual forfeiture has been thereby substan- 
tially diminished (te Anderton and Milner's Contract (1890), 45 Ch. D. 476). 
The rule applies to leases of special property, such as mining leases (ffudgkinson 
v. Crowe, supra), and yublic-house leases (die Lander and Lagley’s Contract, 
{1892] 3 Ch. 41), a8 well as to setae leases, Formerly it was held that a 
proviso for re-entry on bankruptey (fuines vy. Burnett (1859), 27 Beav. 500) 
was a usual proviso in a leaso of a public-houso; and though a proviso for 
re-entry 1f any other business than a licensed victualler’s is carried on is not 
“usual” on the grant of a lease, yet 1t may be treatel as usual for the purpose 
of assignment (Bennett v. Womack (1828), 7 B. & C. 627). 

(f } Since the question whether a particular covenant 1s usual is one of fact 
(sea Bennett vy. Womack, supra; Brookes y. Drysdale (1877), 3 C. P. D. 52), it is 
possible for the accepted list of usual covenants to be varied (see /ampshtre 
v. Wickens (1878), 7 Ch. D. 555, JESSEL, M.R., at p. 661); but while this is 
so in theory, in practice it is difficnlt to procure the necessary evidence. 

gq) Doe d. Dymoke v. Withers (1831), 2B, & Ad. 896, 903. 

h) Sharp v. Milligan (No, 2 fe }, 23 Beav. 419; see Aendall vy. Fill (1860), 
6 Jur. (nN. 8.) 968. But in Doed. Ellis and Medwin v. Sandiam (1787), 1 Term 
Rep. 705, a covenant to repair with such an exception was found as a fact to 
be usual. Compare Crosse vy. Moryan (1889), 60 L. LT. 703 (where the words ‘ or 
other casualty” were rejected as being uncertain, although the exception of 
damage by fire or tempest was adinitted by the lessor), 

(8) Seo Cosser vy. Collinge (1832), 3 My. & K. 283; 5 Davidson, Precedents 
in Conveyancing, 3rd ed., Part I., 53, n. 

(k) Propert v. Parker (1882), 3 My. & K. 280; Van v. Corpe (1831), 3 My. & K. 
269; and certainly it is not usual in a neighbourhood where trade is usually 
carried on (Wiliraham vy, Livesey (1854), 18 Beav. 206, 210). In Due d. Bute 
(Marquis) v. Guest here 15 M. & W. 160, a stipulation in the nzreement that 
the premises should not be used except for a specified manufactory, and that 
usual covenants should be inserted, did net authorise the insertion of av 
affirmative covenant by the lessee that he would carry on the manufactory. 

bf) Brookes vy. Drysdale, supra. 

(m) Doe ad. Ellis and Medwin vy, Saudham, supra; see Melwin vy. Sandham 
(1 89), 3 Swan. 685. As to covenants in leases of special kinds of property, see 
as to farming leases) p. 564, pest ; (as to public-house leases), p. 571, post. As 
bo mining leases, see title MINES, MINERALS, 4ND QUARKIES. 
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length of his desire to purchase the fee simple, or other the interest 
of the lessor in the premises, the lessor will on payment of a 
specified purchase price, and of any arrears of rent, convey the 
demised premises to the lessee (x). The option, if exercised, will 
create an interest in the land in favour of the lessee or his assigns, 
and though the covenant giving the option is binding as between 
lessor and lessee without regard to the rule against perpetuities («), 
yet, in order that the interest in the land may be effectively created 
as against the successors in title of the lessor, the option must be 
80 framed as to be exercisalle only within the time allowed by 
the rule, that is, if the term of the lease exceeds twenty-one years, 
the option must be restricted, if no life is mentioned, to twenty-one 
years, or otherwise, to the duration of a life or lives in being and 
twenty-one years after(p). 


842. Any malters which by the torms of the option are made 
conditions precedent to its exercise must be strictly obsorved. 
Thus the notice must be given within the specified period (q), and 
if payment of the purchase-money at tho expiration of the notice 
is made a condition precedent, the payment must be duly made (r). 
But it is not essential that the lessee shall have performed all the 
stipulations of the lease, unless such performance 1s made a condie 
tion precedent (8). Provided that at the time when the option is 
exercised the lease is still current—that is, that if has not been 
already determined for breach of covonant—the exercise of the 
uption creates the relation of vendor and purchaser. Pending 
completion, the rights and liabilities incident to the relation of 
landlord and tenant are suspended, and the lessor is not, subse- 
quently to such exercise, entitled to terminate the lessee’s rights 
as purchaser for breach of covenant(?). Whero an option is given 
to the lessor to purchase the lessee’s interest, a purchase of such 


n) See Encyclopsodia of Forms and Precedents, Vol. VIT., p. 198. 

0) South Fastern Railway vy. Assoriated Portland Cement Manufacturers (1900), 
Ltd., (1910) 1 Ch. 12, C. A.; and the lessee is entitled to damages against the 
lessor and his estate for breach of the covenant to convey (Worthing Corpora- 
tion v. Heather, [1906] 2 Ch. 532. 

(p) Woodall v. Cis/ton, [1905] 2 Ch. 257, C. A. ; compare London and South 
Western Rail. Co. vy. Gomm (15$2), 20 Ch. D. 562, 582, C. A.; und seo title 
PERPETUITIES. 

(9) Hiddeil vy. Durnford (1893), 37 Sol. Jo. 267, where six calendar months’ 
ote notico in writing was held to incan ut least six months’ notice expirmg 

fore the dute of purchase; but the lessor may by conduct waive any delay 
(Pegg v. Weeden (1852), 16 Beav. 239). 

(r) Ranelagh (Lerd) v. Melton (1864), 2 Drew. & Sm. 278; Westun v. Collins 
(1865), 34 L. J. (cn.) 353 ; seo Lawson v. Daweon (1437), 8 Sim. $48; Brooke 
vy. Garrod (1857), 3 Kh. & J. 608; 2 De G.& J. 62 (an option of purchase in a 
will) ; contra if payment is not a condition precedent (Miils v. Maywood (1877), 
6 Ch. D. 196, C. A.). 

(e) Thus the option may be exercised notwithstanding that there has been a 
breach by the lessee of a covenant to insure ((freen v. Low (1856), 22 Beav. 625). 
When the option is subject to a condition that the lessee shall in the meuntime 
have “duly” paid his rent, ‘‘duly” dues not mean punctually, and if all rent 
is paid up to the exercise of the option, a slight delay is immatorial (Starkey vy. 
Barton, [1909} 1 Ch. 284). 

(t) Raffety v. Schofield, [1897] 1 Oh. 937. 
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interest in a part of the premises will not prevent the subsequeiit 
exercise of the option as to the remainder (a). 


843. The terms of the option usually require that it shall be 
exercised in writing, but this requirement, even where not expressed, 
is implied, since it is the intention that the resulting contract shall 
be binding on both parties ()). If the option is given to the lessee 
and his assigns, itis only exercisable by the person in whom the term 
is vested, and consequently cannot be exercised by an equitable 
assignee of the term(c). On the death of the lessee the benefit 
of the option passes with the lease as part of his personal estate (d). 
Where the lease is granted by trustees, notice must be given to all 
the trustees or the survivors of them (e). 


844. When the option is duly exercised a contract arises for 
the sale and purchase of the demised premises, and the usual 
consequences of such a contract follow. Thus, if the lessor’s 
interest is a freehold interest, it is treated in equity as converted 
into personal estate, and the conversion operates retrospectively as 
from the date of the lease, so that, if the lessor has died in the 
meantime, the purchase-money forms part of his personal estate (/). 
Consequently the exercise of the option, if followed by the comple- 
tion of the purchase, deprives the lessor’s heir or devisee of the 
property without compensation, but until completion the heir or 
devisce continues to be entitled ta the rents and profits(g). This 
doctrine, however, applics only between the persons interested in 
the real and personal estate of the lessor. It is not to be extended, 
and it does not apply between lessor and lessee as vendor and 
purchaser, so as,in the event of the premises being burnt down 
before the exercise of the option, to give to the lessee the insurance 
moneys arising under a policy taken out by the lessor (h). 





(a) Seo Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
8. 12, which overrules Sparrow vy. Cooper (1833), Hayes & Jo. 401. 

(6) Birmingham Canal Co, v. Cartwright (1879), 11 Ch. D. 421, 434; but the 
pe may waive this requirement: compare Beatson vy. Nicholsun (1842), 6 

ur. 620. 

() Friary Holroyd and Hesley’s Breweries, Lid. vy. Singleton, [1899] 1 Ch. 86 
(though the lessor may waive strict complance with the terms of the option); 
reversed on facts, [1899] 2 Ch. 261, C. A. 

d) Re Adama and Nensington Vestry (1884), 27 Ch. D. 394, C. A. 

e) Sutlifge v. Wardle (1890), 63 L. T. 329. As to how far trustces can give 
an option of purchase, see p, 318, ante. As to companies and corporations, see 
Clay v. hufford (1852), 5 Do G, & Sin. 768; Re Memule Orphan Asylum (1867), 
17. T. 69 The notice may bo served on the infant heir of the lessor teas 
v. Tyde (1862), 31 Ta J. (ett) 299). 

(f) Lawes vy. Bennett (1795), 1 Cox, Eq. Cas. 167, 171; Collingwood vy. Row 
(1857), 26 L. J. (ca.) G49. It is the same whether the lessor dies testate or 
intestate, and notwithstanding that tho optivn is only exercisable after his 
death (Ne /aaaca, Taaacs v. Reginall, (184) 3 Ch. 506). 

(9) Townley vy. Bedwell (1805), 14 Ves. 591. As to the eff-ct of a specific 
devise of the property by the lessor, either before or after the dite of the lease 
giving the option, see title Revrry, Vol. XIIL, p. Ut. 

(A) Adwards v. West (1878), 7 Ch. D. 858; but the lessee is entitled to the 
proceads of a policy taken out by himself, and if, owing to the lessor having 
alxo taken outa policy, the loss is apportioned betweon the two policies, the 
lessor must account for what he receives to the lessee (Heynard v. Arnold (1875), 
10 Ch. App. 386). 
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Sect. 4.—Option to Renew Lease. 


845. A lease which creates a tenancy for a term of years may 
confer on the lessee an option to take a lease for a further time (i). 
The option will pass to the Icssee's trustee in bankruptcy (4), and 
its exercise is not necessarily restricted to the duration of the 
original term (/). An assicnee of the reversion takes with notice of 
the option and is bound by it(m) ; and, if the option doos not state 
the terms of renowal, the new lease will be for the same period and 
on the same terms as the original lease, except as to the 
renewal (a). 


Sect. 5.—Option to Determine Lease. 


846. A lease for a term of years may contain an option for the 
parties (b) or one of them to determine the lease at a stated time 
or times before the expiration of the term (c). Usually such an 
option is expressly made exercisable by the lessee only, and if the 
lease is silent as to the person who is to exercise it, it can only be 
exercised by the lessee (i). If the lease hag been assigned, the 
option is exercisable by the person in whom the term is for the 
time being vested (e). An option exercisable by the lessor passes 


(§) Moss vy. Barton (1866), L. R. 1 Bq. 474; soo Auetin v. Newham, [1906] 2 
K. B. 167. Similarly a lease for a fixed term may contain un option for a 
further yearly tenuncy with the same covenants (/rown vy. Trumper (1858), 
26 Boav. 11; Jones vy. Niron (1862), 1 H. & C. 48); and vice versed (Lersey v. 
Giblett (1854), 18 Beav, 174 (where if was held that the torm ran from the 
commencement of the yearly tenancy); but the right to the lease muy be lost 
by delay (Nunn v. Truscott (1819), 3 Ve G. & Sm. ca If tho lessee continues 
in possession by himself or his undertenant after the original term without 
exercising bis option, ho is Hable for the rent in an action for use and occupa- 
tion (Christy ve Vancved (1840), 7 Mo & W120: Waring ve Wing (1841), 8 M. 
& W. 571). If the lease docs net state by whom the option is to be oxercisublo, 
it will be exercisable by the lessee only (Leiria v. Stephenson (1808), 67 TL. J. 
Q. 8.) 296). For form of such option, seo Eneyclopidia of Forms and Prece- 
ents, Vul., VIT., p. 197. As to covenants for renewal, seo also p. 461, post. 
Ruckland vy. Papillon (18Gb), 2 Ch. App. 67. 





ote a te RP ETAL LT SR RR 





() Afosa v. Larfon, supra. 

m) Lewis vy, Stephenson, eupra, 

(a) Lewts y. Slephenson, supra; see Austin v. Newham, supra. 

b) A lease which is determinablo “if the parties think fit” can be determined 
ae by the consent of both parties (Foell v. Tranter (1864), 3 LL. & C. 458; 
see Colton v. Lingham (1815), 1 Stark. 39). 

(c) If the option is exercisable by the lessor, and the lessee sells and assigns 
the lease with a stipulation that the purchase-money is to be returned if the 
lessor determines the lease and the assignee “ leaves the house,” the money is 
returnable if the tenancy is legally determined, notwithstanding that the 
assigneo in fact remains in the house as a member of the fumily of the new 
tenunt (Lucas v. Rideout (1868), L. R.3 UT. 153). For forms of ee to 
determine tenancy, see Encyclopudia of Forms and Precedents, Vol. VIL, 

- 167, 269. ; 
Prd) Danna y. Spurrier (1803), 3 Bos. & P. 399, Pa Saroeay on thia point 
Goodright d. Hall v. Rtchardeon (1789), 3 Term Rep. 462; see Dann v. Spurrier 

1802), 7 Ves. 231, 236; Doe d. Webb v. Dizon (1807), U ast, 15; Price v. Dyer 
hsi0 , 17 Ves. 356, 363; Fallon vy. lobins (1560,, 16 I, Ch. R. 422; compuro 
owell y. Smith (1872), 1. R. 14 Eq. 85. A ]-ase for three, #ix, or nine years 
is s lease for nine years determinable by the lessee at the end of three or six 
ears (Goodrivjht d. Hall v. Michardson, supra; compire Ferguson v. Curwish 
1760), 2 Burr. 1052; 3 Term Rep, 463, n. (a) ).. 
(e) Consequently if he cannot be found, neither the lessee nor a previous 
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with the reversion to his devisee, although expressed to be exercisable 
by either of the parties, “ his executors or administrators” (/). 


847. Since the exercise of the option by the lessee gets rid of 
the covenant to pay rent during the residue of the term, the 
requirements of the proviso conferring the option must be strictly 
observed (g). If the terms of the option require that the lessee 
shall have paid all arrears of rent and performed the covenants 
on his part, such payment and performance are o condition 
precedent to the exercise of the option (i). The period when the 
lease may be determined is to be reckoned from the commence- 
ment of the term, not from the date of the lease (2). 

In a Crown lease an option exercisable by the Commissioners of 
Woods and Forests can be exercised by any two of them (A). 


848. If tho option is contained in a lease under seal, it can only 
be released ot law by an instrument under seal(l), but in equity 
the form of release is immaterial if it is made for value (m). Under 
n power to surrender and deliver up the premises at stated periods a 
formal surrender is not required (a), and, although the notice of 
surrender is required to be in writing, the surrender may be proved 
by oral admission of the tenant (1) 


Sect. 6.—Completion. 
Bus-Secr. 1.—Counterpart and Duplicate, 


849. In order that each party may have access to the actual words 
of w lease it is usual for two copics to be executed (c). If each copy 


assignee can determine tho lease (Seeward vy. Drew (1898), 67 L. J. (a. B.) 322). 
A Jesseo who sublets for a term exceeding his own term cannot determine his 
own term in oxerciso of an option contained in his lease (Phipos v. Callegars 
(CG. & B.) (1910), 54 Sol. Jo. 635). 

Vv ) Hoe d. Bamford y. Hayley (1810), 12 East, 464 (especially if the notice is 
to be given to the other party, his heirs, executors, or administrators); compare 
Legg d. Scot vy. Benion (1738), Willes, 43 (where the option was exercisable only 
by tho ropresontatives of a party dying within the term). 

(g) Cudby vy. Martinez (1840), 11 Ad. & El. 720 (where notice was given for 
Midsummer instead of Michaelmas). If the notice determining the lease is to 
be in writing, notice by parol is not suflicieut (Legg d. Scot v. Benion, supra) 
but the notice may be in the form of a notice to quit (see p. 449, post) referring 
to the determinable nature of the lease (Giddens y. Dodd (1856), 8 Drew. 488). 

(t) Lorter vy. Shephard (1796), 6 Term Rep. 605; Grey v. Friar (1854), 4 
H. L. Cus. 563. But where the option is exercisable, ** the lessee having first 
paid tho rent and performing”—not “ having performed”—the covenants, 
apparently it will be sufficient if they are porformed after the exercise of the 
option (Scatrurd v. Prew, supra). The lessor is entitled to sue for rent accrued 
and breach of covenant committed before the determination, notwithstanding 
that the lease is thereupon to be void (Blore v. Giulins, [1903] 1 K. B. 356). 

1) Bird v. Baker (1808), 1 EB. & EB. 12, 

k) Coombes vy. Dutton (1839), 6 M. & W. 469 ; see title ConstrruTionaL Law, 
Vo). VIL, pp. 122, 153. 

l) Goodright d. Nicholls v. Mark (1815), 4 M. & 8. 30. 

m) Seo title DEEDS AND OTHER ‘TweTRUMENTS, Vol. X., pp. 416, 424. 

a) Carleton vy. Herbert (1866), 14 W. BR. 772. 
: Psat v. Poolry (1810), 6 M. & W. 664; Martin v. Doherty (1880), 

a BR. dy. 19-4. 

(c) As to the formalities c{ execution—signing, sealing, and delivery- 


Part IIT.—Lxases, 


is executed by both lessor and lessee, the lease is said to be executed 
in duplicate, and each part is as efficacious as the other (i); and 
this is frequently done in the case of a lease not under seal. Where 
the lease is under seal it is usual for one copy, called the lease, tu 
be exccuted by the lessor alone and handed to the lessce; and for 
the other, called the counterpart, to be executed by the lessee alone 
and handed to the lessor (e). The counterpart thus executed by the 
lessee is primary evidence of the lense as against the lessee and 


title DEEDS AND OTHER INSTRUMENTS, Vol. X., pp. 382—386; as to execution 
by corporations, thid., p. 390; by agents, tbid., p. 394. The lossor is not 
entitled to witness by himself or his agent the execution of the counterpart 
by the lessee (/orradatle v. Smart (1857), 6 W. KR. 270; compare Essex v. 
Daniell, Daniell y. Hesex (1875), 11. B. 10 0. P. 538; Conveyancing and Law 
of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 8). As to delivery of a deod 
as an escrow, see title DEzps AND OrnER INsrnuMENTs, Vol. X., pp. 387 — 
390. An agreement for a lease, though signed by the intending lessor, will 
not bind him if he does uot sign with tho intention of contracting or if ho 
does not deliver the agreement to the intending lessee (Pattle v. Lornihrook 
[1897] 1 Ch. 25), Attestation, though not in general essential for the validity 
of a deed, is necessary whore a deed requires to be registered (Land 
Registry (Middlesex Doeds) Act, 1891 (64 & 55 Vict. c. 64), Sched. L, r. 2, and 
Land Registry (Middlesex Deeds) Rules, 1892 (Stat. R. & O. Rev., Vol. VIL, 

- 128), r. 6; Yorkshire Registries Act, 1884 (47 & 48 Vict. c. 54), 8. 6). 
The execution of the lcaso by the lessor is a condition precedent to the lessee 
becoming liable on the covenants (Cardwell vy. Lucas (1836), 2M. & W. 111; 
Toler v. Slater (1867), I. R. 3 Q. HB. 42, 45; sea Cooch y. Goodman (1812), 
2 Q. B, 580, 598; and see title Deeps AND OrnerR INstRUMENTS, Vol. X., 

. 402); unless tho circumstances show that the lessee has assumed liability 
(Balint v. O'Connor Sot » 201, R. Ir. 246). But where a lease purporta to 

e granted by a tenant for life and remainderman according to “ their respective 
estates und interests,” and the lessee enters, the tenant for lifo can suo fim on 
the covenants notwithstanding that ho alone has executed it (//ow v. Oreck (1864), 
3H. & C. 391). As to alterations in deeds, see title DEEDS AND OTIER INarru- 
MENTS, Vol. X., p. 411; in leases under hand, ¢bid., p. 431. An addition which 
expresses only what the law would imply is not necessarily treated as an 
alteration (Dved, Waters v. Huughton (1827), 1 Man. & Ry. (x. 9 208 Sa ia of 
“ house and buildings” after ‘ farm”). A memorandum added toa deed before 
execution is part of tho deed ((riftn v. Stanhepe (1617), Cro, Jac. 454, 456); 
and similarly if added after signature, but before sealing and delivery (Lyburn 
v. Warrington (1816), 1 Stark. 162). In Frogley vy. Lomlace (Karl) (1809), John. 
333, this elfect of a memoranduin was overlooked. Such a memorandum may 
vary the term as atdted in the lease (Weak d. Jaylor v. scott (1821), 9 Price, 
595); and as to a variation of the commencement of tho term by an indorsed 
memorandum, sce Cowne v. Garment (183-4), 1 Bing. (N. c.) 318. A lease undor 
which the lessee has entered, but which has been rendered void by a material 
alteration, may be used to show the terms of his occupation (Hutchins v. Scott 
(1837), 2 M. & W. 809). An alteration made in the terin before execution— 
as from a yearly tenancy to a terin of one year—will be treated as expunying 
covenants applicable only to the cancelled tenancy, unless, perhaps, in the event 
of the tenancy continuing beyond one year (Slrichlind v. Marwell (1834), 2 
Cr. & M. 539). As to rectification and cancelling of leuses, seo titles Equity, 
Vol. XIIL., pp. 22 ef seg. ; Misrake. 

(d) See title DEEDS anv OTHER INsTRUMENTA, Vol. X., p. 381; Colling 
vy. Treweek (1827), 6 B. & C. 394, 398, 

(e) During the continuance of the term the lease belongs to the lessee, and 
the counterpart to the lessor (Hall v. Ball (1811), 3 Man. & 4. 242, 253). After 
the term has come to an end, whether by effluxion of time, or surrender, or 
forfeiture, the lessee is entitled to retain the lease if it contains covenants by 
the lessor which have not been performed (full v. Dall, sujra); and also, 
apparently, whether there are such covenants or nut (£lworthy vy. Sandford 
(1864), 3 H. & C. 330; Knight v. Williama, [1901] 1 Ch. 256). 
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persons claiming through him(/), and os against strangers (9); 
and as against all persons it is presumptive evidence of the 
execution of a lease (/:). If 10 counterpart has been executed, or if 
the counterpart cannot be found, the lessor is entitled to inspect 
and take a copy of the lease in the possession of the lessee (i). 
The lease is regarded os the principal instrument, and, in case 
of discrepancy between the lease and the counterpart, the pro- 
visions of the lease prevail, provided the lease is consistent with 
itself; if it is inconsistent, ié can be corrected by reference to the 
counterpart (k). 


850. Powers of leasing, whether arising under statute or con- 
tained in a settlement, usually require that a counterpart of the 
lease shall be executed by the lessee. In the case of statutory 
powers it is generally also provided that the execution of the lease 
shall be sufficient evidence of the execution of the counterpart (I) ; 
where the power does not contain such provision, then, since the 
execution of the counterpart is essential to the validity of the lease, 
& memorandum of such execution should be indorsed on the lease 
and signed by the lessor (m). The lcase and the counterpart need 
not be executed at the same time (7). 


Sub-Secr. 2.—Stamps. 


851. A lense of land must be stamped in accordance with the 
subjoined scale, the stamp being in general ad ralorem on the rent 
and on any premium or other consideration (0). But the scale only 


(f) Rve d. West vy. Davis (1806), 7 Kast, 363, 864 ; J’earse vy. Morrice (1832), 
3B. & Ad. 896; see Afunn v. Godbold (1825), 3 Bing. 292, 294. Provided the 
counterpart is properly stamped, the lessee cannot object that the lease 13 
not properly stamped (J’aul v. AJeek (1828), 2 ¥. & J. 116). 

(a) Dve d. Egremont (Earl) vy. Pulman (1842), 3 Q. B. 622; Homes v. Pearce 
(1858), 1 FL & FF. 283, 

(A) Hugheav. Clark (1851), 10 C. 13.905; Moughton vy, Kenig (1856), 18 C. B, 
235; see Burleigh v. Stabbs (1793', 6 Term Rep. 4638. 

(i) Doe d. —— v. Slight (1832), 1 Dowl. 163; E?worthy v. Sandford (1864), 
34 LJ. Gag 42, per Martin, 3, at p. 44. Formerly this was not allowed 
(Weodcuck v. Worthington (1827), 2 Y. & J. 4; Portmore (Lord) v. Goring (1827), 
4 Ving. 152). Similarly an occupier against whom an action of ejectment for 
forfeiture is brought, and who hus no copy of the lease, is entitled to an order 
for inspection of the counterpart and to take a copy (Joe d. Child v. Roe (185), 
1 E. & B. 279, where, however, the report treats the lessors as holding the 
lease). See gonorally title Discovery, INsrEcTiON, AND INTERROGATORIES, 
Vol. XI, pp. G7 et sey. 

(&) Shep. Touch. 53; Burchell v. Clark (1876), 2C. P. D. 88, 93, 97, C. A.; 
Matthews y. Smallwood, [1910] 1 Ch. 777. Where a lessee has been in receipt of 
rent from undertenants, and can beta the counterpart, this may be admitted 
in evidence without accounting for the absence of the lease (Doe d. Manton v. 
Austin (1832), 2 Moo. & S. 107). 

(2) See, for instance, Scttled Estates Act, 1877 (40 & 41 Vict. c. 18), 8. 4, 46, 
48; Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 18 
Settled Land Act, 1892 (45 & 46 Vict. c, 38), 6. 7 (4). 

m) Sugden on Powers, 8th ed., 826. 

n) v. Coombe (1840), 11 Ad. & El. 403. 

o) (1) For any definite term not exceeding a P haar £ oe. d. 

Of any dwelling-house or part of a dwelling- house at 
® reut not exceeding the rate of £10 perannum . 0 0 1 


Part If1.—Leases, 


applies where the instrument actually operates as a lease or an 
agreement for a lease; hence a written acknowledgment by the 


(2) For any definite term less than a year— £ ad. 
(a) Of any furnished dwelling-house or apartments 
where the rent for such term exceeds £25. . 0 8 0 
(b) OF oer ‘ is ' ia she sane Suty 
any lands or tenements except or otherwise %* 4 ease for a 
than as aforesaid , : . ; ; : bineotd abet 
definite term, 
(3) For any other definite term or for any indefinite term— 
Of any lands or tenements: 
Where the consideration, or auy part of the con- 
sideration, moving eithor to the lessor or to any 
other person, consists of any money, stock, or 
security ; 


The same duty 
A asa conveyance 
In respect of such consideration . . «4 on sale for the 
oa considera. 
100. 


Where the consideration, or any part of the con. 
sideration, is any rent— 
In respect of such consideration : 
If the rent, whether reserved as a yearly rent 
or otherwise, is at the rate or averaye rato: 





If the term dors | If the term ex. 

votexceed 35 | ceeds 85 years, | If the term ex- 

years, or is but does not | ceeds 100 years. 
Indefinite, exceed 100 years. 


? 
ETA | ote eee EES | mE! REET re nee mer 


£oa. a. £8. a, £ a. d. 
Not exceeding £5 perannun. .{ OU 1 0 0 6 0 012 0 
Exceeding 
£5 and not exceeding £19. .| 0 2 0 012 0 140 
£10 ‘ ” Llo . : os 0 018 0 116 0 
£5, » £20. «| 0 4 0 140 28 0 
£20, » £25. «| 0 8 0 110 0 3 0 0 
725 a r £O0 . : 010 0 3 0 0 6 0 0 
£50 iy) po L175 e . 0 1) 0) 4 0 () 9 0 0 
L78.. » £10. .f 1004 6004] 12200 


£100 — 
For every full sum of £50, and 
al-o for every fractional part of 
£50 thercof . . : ° . 010 0, 3 0 0 60 0 





£ as. d. 
(4) Of any other kind whatsoever not hereinbefore describbd 1 0 0 


This is the scale in the Schedule to the Stamp Act, 1591 (54 & 55 Vict. c. 39), 
under heading ‘‘ Lease or Tack,” doubled, save in the case of the fixed duty of 
1d., in accordance with the Finanve (1909-10) Act, 1910(10 Edw. 7 & 1 Geo. 5, 
c. 8), 8.75. The words “average rate"’ are intended to meet the case of a varying 
rent: see Pearson v. Inland Revenue Commissioners (1868), L. LB. 3 Exch. 242. 
The ad valorem duty is chargeable on the rent whero the amount of the rent, 
though not epecified in the lease, is immediately ascertainable (Parry v. Jecre 
(1836), 5 Ad. & El. 551). The duty is not increased by the reservation of an 
uncertain sum equivalent to the premium paid by the lessor for insurance: see 
Wilsem vy. Sinith (1844), 12 M. & W. 401. A lease for a term of 1/9 years deter- 
minable with lives is a lease for a term which exceeds 35 years and not for an 
indefinite term (Mount Edgcumbe (Hurl) v. Inland Revenue Commissioners, (1911 
2 K. B. 24). The fixed duty of 1d., and the duty on a leaso of a furnish 
dwelling-house or apartments for any definite term less than a year may be 
denoted by an adhesive stamp, which must be cancelled by the person by whom 
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tenant of an existing tenancy (p), or a written proposal made in the 
course of negotiations for a lease which can be made by parol (q), 
can be given in evidence without a stamp. Where, however, there 
is a leuse in writing, the scale a) plies notwithstanding that the lease 
might have been made by parol (r). Where the lease is made 
subsequently to, and in conformity with, a duly stamped agreement 
for a lease for any term not exceeding thirty-five years, or for any 
indefinite term (s), it requires a 6d. stamp only (4). 


852. Where the consideration for the lease consists wholly or 
partly of a lump sum of money, the stamp in respect of that sum 
is tlie same as on aconveyance on sale for the sume consideration (a), 
and it is immaterial whether the sum is payable to the lessor or to 
some other person ()). Where the consideration consists wholly or 
partly of produce or other goods, the ad valorem duty is charged 
on the value of the produce or goods(c); and where it 1s stipulated 
that the value shall amount at least to, or shall not exceed, a given 
sum, or where a permanent rate of conversion is fixed, the value 
of the produce or goods is to be estimatcd at the given sum or 
according to the permanent rate(). For the purpose of the ad 


the instrument is first executed (Stamp Act, 1891 (54 & 55 Vict. c. 39), 8. 78 (1) ). 
Where such an instrument (not being letters or correspondence) is not stamped 
at or before execution, every person who executes, or prepures or is employed 
in proparing it, is lable to a fine of £5; (ibid., 8. 78 (2) ). The lease must be 
stumped in accordunce with the law at the time of execution, not at the nominal 
date (Clarke vy. Hoche (1877), 3 Q. B.D. 170). As to stamping lcases after the 
prescribed timo for stamping hus expired, and as to the effect of the want or 
insufficiency of the stamp, seo title REVENUE. As to the exemption of Crown 
leases, beo title ConstrrurionaL Law, Vol. VIL, pp. 154, 168. 

(p) Rugleton v. Giuteridge (1843), 11 M. & W. 465; see fill v. Ramm (1843), 5 
Man. & G. 780; and an instrument by which an occupier admits that he is in pos- 
session “upon sufferance only,” and agrees to give up possession when required, 
does not require to be stamped (Barry v. Goodman (1837), 2 M. & W. 768). 

ts} Betheli y. Blencowe (ate 3 Man. & G. 119. 

r) Prosser v. Phillips, Buller, Law of Nisi Prius, 7th ed., 269. 

i Such agreements require to be stamped as leases ; see p. 377, ante. 

t) Stamp Act, 1891 (54 & 55 Vict. c. 39), 8. 75 (2). The agreement stamped 
with the ad ralerem stamp must be produced to the revenue ofticer for inspection, 
and the Icase will then be stamped with a “ duty-paid denoting stamp ” under 
thid., 8.11. The denoting room at Sumerset House, London, is No. 85, Inland 
Revenue Department. 

(a) That is, 10s. per cent. whore the consideration does not exceed £500, and 
£1 per cont. where it exceeds that sum (Stamp Act, 1891 (54 & 55 Vict. c. 39). 
Schedulo ‘Conveyance or Transfer on Sule’; Finance (1909-10) Act, 1910 
(10 Edw. 7 & 1 Goo, 5,c. 8), 8. 75; Revenue Act, 1911 (1 Geo. 5, c. 2), 8. 15); 
the leaso must contain a certificate that the transaction does not form part of a 
larger transaction or of a series of transactions in respect of which the amount 
or valuo, or the aggrerzate amount or value, of the consideration other than rent 
excoeds £500; but if the rent exceeds £20 a year the duty on the premium is 
£1 per cont. whatever its amount (tdt/.). For the full scale for conveyances on 
sale, sea title Sate or Lanp. Formerly a lessee could recover a premium 
which he had paid, but which was not expressed in the lease; see (Gingell v. 
Purkins (1850),4 Exch. 720. At the present time a penalty is imposed for failure 
to stute the true consideration rea ap 1891 (54 & 55 Vict. c. 39), 8. 5). 

(6) Where, eg., a lease, two nted to a builder, is at his direction 
granted to a purchaser of the house, who pays the ground rent to the lessor, 
and the price of the house to the builder (A-G. v. Brown (1849), 3 Exch. 662). 

e) Stamp Act, 1891 (54 & &5 Vict. c. 39), a. 76 (1). 

d) Ibid., a. 16 (2). 


Part III.—LEASES. 899 


valorem stamp duty, a statement in the lease of the value of the Sxer. 6. 
consideration is sufficient, unless it is shown to be incorrect (e). Completion. 

In general, where an instrument is made for a consideration (iii,) Value of 
which attracts ad valorem duty, and also for any further valu- Tapeoves 
able consideration, it is to be stamped separately in respect of ments; 
each consideration (f). But where, in a lease, the further con- 
sideration consists in the lessee having previously made, or of a 
covenant by him to make, any substantial improvement of or 
addition to the demised premises, or of any covenant relating to 
the matter of the lease, no duty is payable in respect of the further 
consideration (9), unless the covenant is one which, if contained in a 
separate deed, would be chargeable with ad ralorem stamp duty, in 
which case the lease must bear this additional ad valurem stamp (h). 

A lease requires no further stamp in respect of a penal ront, or (iv.) Penal 
increased rent in the nature of a penal rent, reserved or made payable Texts; 
under it; nor by reason of its being made in consideration of the 
surrender of an existing lease of the same premises (i). 

An instrument whereby the rent reserved by a duly stamped (v.) Increased 
lease is increased is chargeable as a lease in consideration of the ™=™ 
additional rent (4). 


853. An instrument containing or rolating to several distinct Collateral and 
matters requires to be stamped as a separate instrument in respect incidental 
. : stipulations, 
of each of such matters (J); and this may happen, in the case of a 
lease, either because the instrument operates as separate leases of 
distinct premises to the same(m) or different persons(n); or 





e) Stump Act, 1891 (54 & 55 Vict. c. 39), 8. 76 (3). 

S) lbid., 8. 4b). Thus, a lease, such as a mining lease, which reserves a 
fixed rent, und also a varying rent, is churgeable ad valorem on tho fixed rent, 
and with a further duty of 10s. on the varying rent. As to rent reserved to 
cover insurance, see p, JIT, ante. 

(y) Stainp Act, 1891 (54 & 55 Vict. c. 39), 8. 77 (2). Apart from this pro- 
vision, a covenant in the lease to complete buildings in course of erection 
would require a deed dig in addition to the ad ralurem stamp on the rent 
(He Bolton's Lense (1870), 1. R.& Exch. 82). 

(hk) Revenue Act, 1909 (9 Kdw. 7, c. 43), 6. 8 In British Electric Tractior 
Co. Vv. Inland LKerenue Commissionera, (1902) 1 KB. 44, C. A., a tramway was 
demised at a rent, and the lessees covenuanted to pay £4,000 a year for tho 
supply of ele-tric energy. It was held that the eovenant related to the 
matter of the lease and did not attract further duty. The provision just 
referred to excludes a case of this kind frown the Stamp Act, 1891 (54 & 55 Vict. 
c. 39, 8. 77 (2); but it dues not impose further duty where there is a covonant 
to complete or erect buildings, even though the covenant requires the expcndi- 
ture of a definite sum (54 Sol. Jo. 518). 

(i) Stamp Act, 1591 (54 & 85 Vict. c. 39), 8. 77 (1). 

k) Lbid., g. 77 (8). 

l) [bid., @. 4 (a). 

m) The mere inclusion in a lease to one lesseo of separate premines at 
separate rents does not necessitate separate stamps, and it 1s sufficient if there 
is un ad valorem stamp on the uggregate amount of the renta (Luuse v. Jarkaon 

1822}, 3 Brod. & Bing. 185; lount v. Pearman (1834), 1 Bing. (N. c.) 408; 

arry v. Deere (1836), 5 Ad. & El. 651); but if the remedics for each rent by 
distress and re-entry are restricted to the premises in respect of which the rent , 
is resorved, the instrument probably operates as though it contained distinct 
leases, and attracts separate duties ; see title REVENUE. ; 

(n) Doe d. Copley v. Day (1811), 13 East, 241, 246. If such an instrument 
bears a stamp suitable only to one demise, evidence is admissible to show to 
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because, in addition to operating as a lease, it has a further opera. 
tion not merely incidental to its operation as a lease; where, for 
instance, it includes a letting of furniture at a separate rent (0), or 
if it is under seal, a contract for the sale of furniture or other 
chattels(p). An option to purchase property not included in the 
lease necessitates an agreement stamp(q); but an option to pur. 
chase the demised property is incidental to the lease, and requires 
no further stamp (r). Similarly, a guarantee in the lease for pay- 
ment of rent requires no further stamp (s), but a guarantee for 
payment of penalties does (t). 


854. Where the stamp duty on a lease does not amount to 5s., a 
counterpart or duplicate must bear the same stamp as the lease; in 
any other case it must bear a 5s. stamp (a). A duplicate must 
also bear a stamp, to be affixed on application to the Inland Revenue 
Commissioners, denoting that the original is duly stamped (b) ; but 
ea counterpart of a lease does not require a denoting stamp (c). 


Sus-Sectr. 3.—Jegistration. 
(i.) With Superior Landlord. 


855. Leases for a long term frequently contain a covenant by 
the lessee, upon any assignment or underletting of the demised 
premises, or any part thereof, to give notice of the assignment or 
underlense to the lessor or his solicitor, with particulars of the 
assignee or underlessee, and to produce the instrument of assign- 
ment or underlease and pay a fee—usually of 10s. or 21s.—for 


registration of it (d); or the covenant may be so framed as to apply 
to assignments only. 


which demise it was intended to apply (ddid.). A lease to joint tonants roquires 
only a single stamp (Cooper v, Flyun (1841), 3 I. 1. R. 472). 

(») Coster v. Cowling (1831), 7 Bing. 456. Tho instrument does not in 
trictness operate as a lease of the furniture, but as a security for the rent, and 
is chargeable with further duty accordingly; see p. 341, ante. 

(p) Corder v. Drakeford (1811), 3 Taunt. 382. If it is not under senl the 
contract for sale of chattels requires no stamp; see Claytun v. Burtenshaw (1826), 
6K & C. 41; but if tho instrument operates as a conveyance of the chattels, a 
conveyance stamp is necessary (//ers/a‘l vy. Hey (1818), 2 Exch. 778; compare 
Garnett v. Inland Levenue Commissiovers (1809), 61 1, T. 633). Vixtures ore 
not chattels so as to make an agreement for sale exempt from duty, and a 
lense with an agreement to purchase fixtures must be separately stamped in 
respect of the agreement ; see Wtck v. foigson (1827), 12 Moore (c. P.), 213. 

q) Lovelock vy. Franklyn (1846), 8 Q. B. 371. 

r) Wortidugton v. Warrington (1848), 5 C. B. 635. 
0) Price v. Thomas (18315, 2 B. & Ad. 218. 
t) Wharten y. Walton (1845), 7 Q. 3B. 474. 
a) Stamp Act, 1891 (54 & 55 Vict. c. 39), Schedule, ‘‘ Duplicate or Counter- 
rt.” 
sie b) Ibid., a. 72; as to denoting stamps, see rbid., 8. 11. 
t Counterparts of leases arc expressly oxcepted from the provision of idil., 
8. 72, requiring counterparts as well as duplicates to bear a denoting stamp. 
= (d) The covenant is not a ‘usual covenant” (Brovkes v. Drysdale (1877), 3 
C. P. D. 52; and see p. 388, ante). But there is no objection to it in regard to 
validity. It is not affected by the provision of the Conveyancing and Law of 
Property Act, 1892 (35 & 6 Vict. c. 13), 8. 3, with reference to exacting a fine 
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(ii) Registration tn Local Regis'ries. 


856. When a lease is granted of lands situated in Middlesex 
a memorial (e) of the lease must be registered (f) at the Land 
Registry Office (9), except (1) when the lease is at a rack-rent; 
(2) where the term of the lense does not exceed twenty-one years, 
and the actual possession and occupation go with the lease; and 
(3) where the demised premises are chambers in Serjeants’ Inn, the 
Inns of Court, or Inns of Chancery (h). 

When a lease is granted of lands situate in any of the three 
ridings of the county of York, including in the Kast Riding the 
town of Kingston-upon-Hull, a memorial of the lease must be 
revistered, for tle North Riding at Northallerton, for the Fast 
Riding at Beverley, and for the West Riding at Wakefield (7), except 
when the lease is for a term not exceeding twenty-one years and is 
accompanied by actual possession from the making of the lease (fh). 

Leases of lands in the Bedford Level require to be registered 
at the office of the Bedford Level Corporation at Ely, except 
where the Ivase is for seven years or under in possession ((), and 


for licence to assign. For form of such a notice, see Encyclopwdia of Forms 
and Precedents, Vol. VII., p. 696. 

(e) As to the form of tho memorial, see and Registry (Middlesex Deeds) Act, 
1891 (64 & 55 Vict. c. G4), Sched. I.; Land Registry (Middlesex Deeds), Rules, 
1892, and title Rear PRopERtTY AND CHATTELS Rea. For form of momorial, 
seo Encyclopedia of Forms and Precedents, Vol. XI., pp. 282 ef seq. 

(/) The Middlesex Registry Act, 1708 (7 Ann. c. 20), 8,1. The registration 
of an assignment of the lease does not supply the want of registration of the 
lease itself (//oneyeombh d. Halpen y, Waldron (1736), 2 Stra. ils 

(4) The Middlesex Registry was transferred to the Land Registry Office 
(Lincoln’s Inn Fields, London) by the Land Registry (Middlesex Deeds) Act, 
ISd] (i4 & 55 Vict. c. GA). 

(h) Middlesex Revistry Act, 1708 (7 Ann. c. 20), 8.18. Probably a leaso is 
not to be treated as being at a rack-rent if it contains a covenant by the lossee 
to build or to improve the proporty (2 Dart, Vendors and Purchasers, 6th ed., 
46%), For the purpose of the second exception receipt of rent is not suflicient, 
There must be actual occupation (Fury v. Smith (1822), 1 Hud. & 2B. 735, 741), 
Copvhold estates are excepted from the Middlesex Registry Act, 1708 (7 Ann. 
c. 20) (ihid., 8. 18), but a lease is not a copyhold interest, and lenses of copy- 
hold lands require to be registered in cases whers this would by necessary if the 
lands were froehold (Sugden, Vendors and Purchasors, 14th ed., 732). Tho 
City of Londen is not within the Act (thid.), Land which is registered under 
the Land Transfer Acts, 1878 (38 & 39 Vict. c. 87) and 1897 (60 & G1 Vict. ¢. 65), 
is not subject to the Middlesex Rezistry Acts (Land Transfer Act, 1875 (38 
& 39 Vict. c. 87), 8.127); consequently leases of it need not bo rogistered 
under the Middlesex Resistry Acts. 

(i} Yurkshirs Registries Act, 1884 (47 & 48 Vict. c. 54), 5. 4. As to the 
mode of regixtration and form of memorial, see rbid., ss. 5, 6. For form of 
memorial see Euevcloprdia of Forms and Precedents, Vol. XI., pp. 291 et seq. 
See also Yorkshire Registries Amendment Act, 1884 (48 & 49 Vict. c. 4), 
and Yorkshire Negistries Amendment Act, 1885 (48 & 49 Vict. c. 26). 

(4) Yorkshire Registries Act, 1834 i & 48 Vict. c. 54), s. 28. Copyholds 
also are excepted, but leases of copyholds must be registered; see note (h), supra. 
The oity of York is a county by itself, and is not within any of the ridings, 
and is therefore not within the Yorkshire Registries Acts; nor is land regis. 
tered under the Land Transfer Acts, 1875 (38 & $9 Vict. c. 87) and 1897 (60 
& G61 Vict. c. 65}: Land Transfer Act, 1875 (38 & 39 Vict. c. 87), 8. 127). 

(Q) Stat. (1663) 15 Cur. 2, ¢. 17, 8. 8, according to which the lease is not “of 
force but from tho time when it shall be entered on the registry.” Failure 
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except where the land is situated in the North or Middle 
Level (m). 


(1ii.) Registration at the Land Registry. 


857. Where a lease is granted for a life or lives, or determinable 
on a life or lives, or for a term exceeding twenty-one years, the lessee 
is entitled to be registered as proprietor of tlie leasehold interest 
thereby created with absolute title, with good leasehold title, or 
with possessory title (n), unless the lease contains an absolute pro- 


' hibition against alienation (0); and if the land is situated in a district 


Leases which 
need not be 
registered. 


Costs of 
reparing 
case, 


where registration of title is compulsory, then a grant of a lease for 
a term of forty years or more, or for two or more lives, operates 
only as an agreement, and does not vest any legal estate in the 
lessee, until he is registered as proprietor of the lease (p). 
Registration of title to leasehold land is subject to leases and 
other tenancies for any term not exceeding twenty-one years, 
or for any less ostate, where there is an occupation under such 
tenancies (q), and consequently such leases and tenancies of 
registered land do not require to be protected by any entry on the 
repister. But where the term of a lease is for a life or lives, or is 
determinable on a life or lives, or exceeds twenty-one yenrs, or 
where the occupation is not in accordance with it, the lease can, and 
should, be protected by entry of notice of it on the register (7). 


Su-Sror. 4.—Costs of Lease. 
(i.) Liability for Costs, 


858. It is the custom for the lessor’s solicitor to prepare the 
lense, aud for the lessee tu pay the lessor’s costs as well as his 


to register, however, docs not avuid the lease. It only renders if liable to be 
nostponed to a subsequonut assurance which is registered (//odson v. Sharpe 
isos) 10 Isast, 350); and the unregistered lessee is not entitled to the special 
privileges conferred by the statute (IWillis vy. Brown (1839), 10 Sim. 127). 
As to tho oflico of registrar under the statute, see 2. v. Belford Level Cor- 
poration (1805), 6 East, 356. 

(m) Excepted by tho North Level Act, 1857 (20 & 21 Vict. c. cix), a. 45, and 
the Middle Level Act, 162 (25 & 26 Vict. c. clxxxviii.), 8. 10. 

(n) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), 8. 11, as varied under the 
authority of the Land Transfer Act, 1897 (60 & 61 Vict. c. 65), 8. 22 (6)(b), by 
the Land Transfer Rules, 1003, tr. 50—67, The Land Transfer Act, 1875 
(JS & 39 Vict. c. 87), ss. Iz, 14, 15, 16, 36, 37, are repealed entirely, and 
thid., es. 11 and 34, in part; sco Land Transfer Rules, 1903, r. 67. Where 
the registration is effectod subsequently to the grant of the lease, there must be 
twenty-ono years of tho term unexpired at the date of registration. As to 
registration of title under these Acts, see title REAL Prorerty aND CHATTELS 


gaL. 

(c) Where tho lease contuins a prohibition against alienation without licence, 
all interests, rights, and :emedies arising upon or by reason of alienation with- 
out licence are excepted from the effect of registration (Land Transfer Act, 
1875 (38 & 39 Vict. c. 87), 8. 11; Land Transfer Rules, 1903, r. 62). A term 
created by way of mortgage canuot be registered (Land Transfer Act, 1897 
(60 & 61 Vict. c. 65), Sched. I.). 

(p) Land Transfer Rules, 1903, r. 69, made under the Land Transfer Act, 
1807 (60 & 61 Vict. c. 65), 8. 22 (6) (g), as limited by rbid., a. 24 (1). 

q) Land Transfer Act, 1875 (38 & 439 Vict. c. 87), 8.18 (7); see thid., sa. 7,13. 

r) Ibid., s. 50; Land Transfer Act, 1897 (60 & 61 Vict. o. 65), Sched L.; 
Land Transfer Rules, 1903, rr. 20]-—206. 
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own (s). The lessee, by virtue of this custom, is liable to pay the Sor. 6. 
lessor’s costs, unless the liability has been excluded by agreement; Completion. 
and the lessor who has paid his own solicitor can recover the money ~~ 
from the lessee as money paid by the lessor to the use of the 

lessee (¢). But if, as is usual, the lessor requires a counterpart, he 

pays the costs of this himself (a), unless the lessee has agreed to 

pay the costs both of lease and counterpart (0). 

The costs for which the lessee is liable are restricted to those For what 
which are properly incident to the preparation and execution of costs lcssee 
the lease by the lessor, including fees of conveyancing counsel when ae 
properly employed (c), and of surveyors in respect of the preparation 
of a plan to be placed on the lease (d). The lessor is not entitled 
to the costs of an agreement or of preliminary negotiations, or of 
any matters antecedent to instructions for the lease, such as, in the 
case of a mining lease, the fees of a mining expert who has been 
consulted on behalf of the intending lessor (e), or in other leases, the 
feos of surveyors incurred by the lessor in negotiating the lease (/); 
nor, in the absence of agreement, is he entitled to charge against the 
lessee the costs of third parties whose concurrence is necessary for 
the granting of the lease(f). But under a covenant by the lessor 
to renew the lease at the cost of the lessce ab a rent to be deter- 
mined by a reference, the lessee must pay the costs of the 
reference and award (9). 


(ii.) Solicttor’sa Remuneration. 


859. The scale of remuneration payable to a lessor’s or lessee’s Solicitor’s | 
solicitor is dealt with elsewhere (h). remuneration, 


(«) Grissell vy. Robinson (1836), 3 Bing. (N. ¢.) 10, 15. 

(t) Gressell v. Robinsou, supra; Baker v. Mery weather (1849), 2 Car, & Kir. 737; 
Re (ray, (1901) 1 Ch, 239, 243. ‘The lossee will become directly liable to the 
lessor's solicitor if he instructs or authorises him to prepare the lease (Webb v. 
Rhodes (1837), 3 Bing. (N. 6.) 732; Smith vy. Clegg (1858), 27 J. J. (Ex.) 300; and 
see title Soricirons). If the loase is to bo prepared af the oxpense of the 
lessor, he both prepares it and pays for it (Price vy. Williams (1836), 1 M. & W. 
6, 13). The costs of the agreement include the costs of an inventory of 
fixtures properly appended to it (/e Tho:nas (1844), 8 Beay. 145). 

(a) Re Nequa, [1895] 1 Ch. 73, 81; Re Gray, supra, at p. 244; see Jennings 
v. Major (1837), 8 C. & P. 61; and title Cusrom anp Usages, Vol. X., p. 243. 
Where the scale fee applies, a sum in respect of the costs of the counter- 
part so be deducted from the payment to the lessor’s solicitor (Ae Neyus, 
supra). 

(b) Re Newman (1867), 2 Ch. App. 707; and see thid. as to taxation of the 
costs at the instance of the lessee. As to taxation of custs gonerally, see title 
So.icirors. 

y Re Gray, supra, at p. 244. 

) See Re Hletvher and Dyson, [1903] 2 Ch. 688, 694. 

e) Re Gray, supra. 

J) Re Fletcher and Dyson, aupra. 

g) Fitzsimmms v. Mostyn (Lord), [1904] A. 0. 46. As to costs incident to 
the devolution of title to the reversion, see Wortham v. Dacre (Lurd) (1866), 2 
K. & J. 437; as to costs occasioned by the state of the lessee’s title to renewal, 
see Barrett vy. Pearson (1812), 2 Bull r B. 189. 

(4) See title SoxiciToxs. 
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Secr. 7.—Eniry under Lease. 


860. In order to secure the full legal benefit of the lease, 
the lessee must perfect his title by entry. Until then he has 
no estate in the land, but only a right, which is known as an 
interesse termini (i). This right is assignable (&), and it can be 
released by the lessee to the lessor (J), but it has not the ordinary 
conveyancing incidents of an estate. An assignment of it to the 
lessor will not operate as a surrender, and since the lessee has 
no estate, a release to him by the lessor cannot operate by way 
of enlarging the estate (m), though it will extinguish the rent 
reserved on the lease(n). An tnteresse termini neither causes nor 
prevents a merger (0). 

The lessee may perfect the lease by entry at any time during 
the term, and this is not prevented by the death of the lessor. 
If the lessee dies before entry, entry may be made by his 
personal representatives or his assigns (7). 


Sect. 8.—Concurrent and Future Leases. 


861. After a Icase has been granted, another lease of the 
same premiscs is sometimes granted, the term being either con- 
current with or subsequent to that of the existing lease. A concurrent 
lease, provided it is made by deed, operates as a grant of the 
reversion upon the existing term (q). If the concurrent term is 
equal to or exceeds the residue of the existing term, the concurrent 
lessee is entitled to the rent for the whole of such residue, and 
afterwards to possession for the remainder (if any) of his own term. 
If the concurrent term is less than the existing term, the concurrent 
lessee is entitled to the rent during his own term (7). 

A concurrent lease not made by deed, and thus incapable of 


(r) Jattleton on Tenures, a. 68; Co. Litt. 46b, 270a; Copeland vy. Stephens 
ea, LB. & Ald. 593, 605; Doed, Rawlings y. Walker (1826), 5 B. & C. 111, 
18; //ydev. Warden (1877), 3 Isx. D. 72, 84,C. A.; Gallard v. Cheshire Lines 
Commit'ce (1881), 832 W. R. 943, C. A.; Joyner v. Weeks, gel Q. B. 31, 47, 
C.A. The doctrine does not apply to a lease for life or lives, which is a freehold 
interest, and the grant of such a lease confers an estate before entry under it 
(Co, Litt. 270b; Acclesiastical Commisstuners for England y. Treemer, [1893] 1 Ch. 
166,171). Where a lease is made totwo persons, and one is already in possession 
as tenant, hia poasession enurcs for the benefit of both, and the lease gives an 
immediate estate, and not an interesse termini (Keyse v. Powell (1853), 2 E. & B. 
132). Where the tenant is not in actual occupation and the duration of the 
lease 1s uncortain, e.g., whore the lessor is only tenant for life and the lease is 
not granted under a power, the possession of the tenant comes to an end with 
ae unless he showe an intention to continue it (//rown v. Notley (1848), 3 
exch, 219). 
iM hie bit, eh 270 Pee ‘ 
ve d. Rawlings v. Walker, supra, AXYLEY, J., at p. 118; Lewis v 
Baker, [1905], 1 Ch. 46, 52. os oe 
(m) Doe d. Rawlings v. Watker, enpra. But where there is a lease for years, 
with remainder for years, and the first lessee has enter: d, the lessor can make @ 
release to the remainderman so as to enlarge his estate (Co. Litt. 270 a). 
n) Co, Litt. 270 a. 
0) lyde vy. Warden, supra ; sce Doe d. Rarclings v. Walker, supra. 
p) Co. Litt. 46 b; eee v. Stephene, supra, at p. 606. 
q) Shep. Touch., ed. Preston, 276 ; Palmer v. Thorpe (1559), Cro. Elis. 152; 
Wordsley Brewery Co. v. Halford (1903), 90 L. T. 89. 
(9) Bao. Abr., tit. ** Leases and Terms for Years” (N.); Neale vy. Mackenzie 
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rating as a grant of the reversion, if it is for a term exceed- Sect. 8. - 
ing the maids er the existing term, is void as to such residue, but Concurrent 
confers an interesse termini for the excess of the concurrent term 4nd Future 
over the residue of the existing term, and the concurrent lessee, Leases. 
if he enters at the expiration of the existing term, will then (ii) By parol 
obtain n perfect lease for the remainder of his own term: if, 
however, the parol concurrent lense is for a term which is less 
than the residue of the existing term, it is altogether void (s). 
If the original lease comprises only part of the premises 
demised by the concurrent lease, then, so long os the original 
term continues, no part of the rent reserved by the concurrent 
lease can be distrained for or recovered as rent. It cannot Le 
apportioned, and, the lease being void during the first lease as to 
part of the premises, the reservation of rent is during the same time 
void. In such circumstances the concurrent lessee can refuse to 
enter at all; but if he enters on the part of the premises not com- 
prised in the prior lease, he is liable to pay rent for that part in an 
action for use and occupation (¢). 


862. A lease made to commence at a future date necessarily Future lenses. 
confers on the lessee only an interesse termini until that date arrives 
and the lessee’s tille is completed by entry (a). The interesse 
termini thus arising is subject to the same rules as the similar 
right existing under a present lease not perfected by entry. It 
can be assigned to a third person, and it can be released to the 
lessor, but it cannot be enlarged into an estate by a release by 
the lessor (lb). Where the future lease is to take effect on the 
termination of a present lease, the reversion and the right to 
distrain for the rent due under the present lease remain in the 
lessor (“); and although the present lease and the reversionary 
lease are vested in the same person, yet the estate under the former 
and the ttcresse termini under the latter remain distinct. The two 


(1836), 1 M. & W. 747, 759—762, Ex. Ch. Tho transfor of the reversion carries 
the right to rent, and hence the lessor cannot durin the second Ilvuse recover 
rent from the first lessee (//armer y. Bean (1853), 3 Car. & Kir. 807). If the 
existing term is prematurely determined by surrender or otherwise, the con- 
current les-ee is immediately entitled to porsession under his lease, by virtue of 
the pie oe under the deed (Neale v. Markenzie (1836), 1 M. & W. 747, 
762, Ex. Ch.). 

(s) Neale v. Mackenzie, supra, at p. 760; Doe d. T'humas vy. Jenkins (1832), 
1 LJ. (Kk. 3B.) 190. The surrender of tho first term docs nut accelerate the 
concurrent parol Jease; but it scems thut, if the first term is determinable 
upon an uncertainty, then upon its determination the concurrent parol louso, 
if then existing, would at once take offect (Neue v. Mackenzie, supra, at 
p. 761). But since leases for over three yeara must now be made by deed (see 
p. 384, «nte), the doctrine in the text can rarcly be of practical importance. 

t) Neale v. Mackenzie, supra, at pp. 762-764. 

a) See Doe d. Rawlings v. Walker (1826',5 B. & C. 111, 118; Sinith v. Day 
(1437), 2 M. & W. 684, 699; Hyde v. Warden (1877), 3 Ex. ID. 72, 84, C. A; 
Juyner v. Weeks, [1891] 2Q. B. 31,47, C0. A.; Lewis vy. Buker, [1905] 1 Ch. 46, 
51; Llungattork (Lord) v. Watney, Combe, Reid & Co., Lid., (1910) 1 K. B. 236, 
243, 246, C. A.; affirmed [1910] A C. 394. As to tho effect of the rule against 
perpetuities on an agreement for future leases for lives, see MRedingtur.v. Browns 
(1893), 32 L. R Ir. 347. 

(b) Doe d. Ruwlings v. Walker, supra, 

(c) Smith v. Day, supra. 
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terms are not added together so as to entitle the lessee to the same 
rights as though he had a present lease for the aggregate 
term (d). 


Secr. 9.—Underleases. 


863. The lessee of property can, in the absence of agreement 
restricting his right, underlet it for any period less than the 
residue of his own term (¢). But if he purports to underlet by deed 
for a term equal to(/), or greater than, the residue of his own term, 
this operates as an assignuineut of his term, and not as an under- 
lease (g). Consequently, in such a case, no reversion remains in 
the underlessor, and he cannot distrain for rent reserved by the 
underlease (k), though he can sue for it as rent, and not merely as an 
independent sum (i). The underlessor, if lie is himself an assignee, 


(d) Thus they cannot be added together to ascertain the “unexpired term” 
for the purpose of the compensation charge under the Jicensing Act, 1904 
(4 Edw. 7, ¢. 23) (Llangattock (Lord) y. Watney, Combe, Reid & Co., Ltd., [1910] 
1K. B. 236, 0. A.); and if the lessce underlets for a period beyond the origina 
term, but within the future term, the inferesse termint in respect of the future 
torm does not prevent the underlease from operating as an ussignment of the 
original term (see the text, tv/ra). An undorlesxeo may obtain for his own 
bouefit a revorsionary lease from the head lessor (dA/uunsel/ y. O' Brien (1835), 1 
Jo. Ex, Ir. 176). 

(ec) When an undoerlease is made for the whole term less one day, and the 
underlessor is trustee for the underlessco of the nominal reversion, the under- 
lessce can on the underlessor’s death intestate obtain administration limited to 
the outstunding day for the ne of getting it in (Jn the Goods of Ningwell 
(1809), S11. ‘T. 461). The undorlease comes to an ond with the head lease, and 
the underlessee does not, in the absence of fresh agreement, become tenant to 
the hond loxsor (Simkin v. Ashurst (1834), 1 Cr. M. & R. 261), or to the new 
lessee (freeman v. Jury (1826), Mood. & M. 19); but, if the underlessor continues 
to hold as tenant, the yearly under-tenancy also continues (J’carce vy. Shard 
1828), 6 1. J. (0. 8.) (K. B.) 354 ; see Mayes v. ttzgibbon (1870), 41. R. C. L. 500). 
‘ur a form of underlease, see Encyclopadia of Forms and Precedents, 
Vol. VIL, p. 209. 

(f) Arius v. Webber (1818), 8 Taunt. 593; Beardman v. Wilson (1868), 
L. R40. P. 87. 

(9) Hicka v. Downing (1696), 1 Ld. Raym. 99; [luck v. Diggea (1829), 5 
Bh. (nw. 8.) 31; Thorny. Weolleombe (1832), 3 B. & Ad. 586, 595; Fawcett v. 
Hall (1833), Alc. & N. 248, 259, n. 3; Wollastun v. Hakewtll (1841), 3 Man. & G. 
297, $23; Bryant v. Hanevck & Co., [1898] 1 Q. B. 716, 719, C. A. A sub- 
lease by a tenant at will ipso fucto dotermines the tenancy at will (Birch vy. 
Wright eet) 1 Term Rep. 378, 382), and hence it cannot operate as an 
assignment; but it creates a tenancy by estoppel as between the parties to the 
eub-leaso (see Die d. Goudy vy. Carter (1547), 9 Q. 1B. 863, 865): a tenant at 
eufferance can of courso create no interest binding on the landlord ; compare 
Thunder d. Wearer v. Belcher (1803), 3 Eust, 449, 4051. 

(A) Parmenter v. Webber, supra; Preece v. Corrie (1828), 5 Bing. 24; Pascoe v. 
Pascoe (1837), 3 Bing. (N. C.) 898; Lewis v. Baker, (19034 1Ch. 46. Nor is the 
rent a rent seo within the Landlord and Tenant Act, 1730 (4 Geo. 2, 0. 28), 8. 5, 
so ne to attach to it the powor of distress given by that statute (—— v. Cooper 
(1768), 2 Wils. 875; Langford v. Selmes (1857), 3 K. & J. 220; Lewis y. Baker, 
supra; compare [luck v. Digges, supra). There is no reversion by estoppel (see 
title Esrorret, Vol. XIII., pp. 373, 403), nor does payment of the sum reserved 
aa rent operate as an attornment so as to give a power of distress (Hazeldine vy. 
Heaton (1883), Cub. & EL. 40). 

(8) Baker v. Gustling (1834), 1 Bing. (N. c.) 19, 27; Clarke v. Coughlan (1841), 
31. L. R. 427, 431; Cremen v. Johnston (1846), 9 I. Eq. RB. 143, 145, 147; 
Pennefather_v. Stephene (1847), 11 1. Eq. RB. 61, 62; see Loyd v. Lang/urd 
(1677), 2 Mod. Rep. 174; Newcomb vy. Harvey (1690), Carth. 161; Williame ¢. 
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ceases, by virtue of the new assignment effected by the underlease, 
to be liable on the covenants contained in the original lease, and 
the underlessee becomes liable(k). The underlessee is also, by 
virtue of the express contract, liable to the underlessor on the 
covenants in the underlease; but if the underlessor subsequently 
purports to make an assignment of the original term, these 
covenants are not enforceable by the assignee ((). 

If the underlease is one which, considered as an underlease, 
can be made by parol, and is so made, it cannot operate as an actual 
assignment for want of a deed(m). Possibly it operates as an 
assignment at law, so that a deed is not required (z), or it may be 
that, since it cannot operate as an assignment, the above doctrine 
is excluded, and then, in order to give effect to the intention of the 
parties, it would operate as a lease according to its tenor(o). ‘The 
true effect is, however, doubtful (p). The transaction probably 
operates neither as a lease, nor as un assignment, but the under- 
lessor can sue for the rent on the contract (g), or in an action 
for use and occupation (7). 


864. A tenancy from year to year is regarded, for the purpose 
of this doctrine, as a tenancy continuing until it is in fact deter- 
mined, and the tenant can grant an underlease from year to year 
or fora term of years. So long as the original tenancy lasts it is 
potentially longer than the underlease, and the underlessor has a 
reversion by virtue of which he can distrain for the rent reserved 
on the underlease (s). 


865. There is neither privity of contract nor privity of estate 
between the head lessor and the underlessce (1), and hence the 


May rard (1800), 1 bE. & 1. 1040; and compare Smith vy. Mapleback (1786), 1 
Term Rep. 441. 

th) Keardman vy. Wilson (1868), TL. BR. 4 C. 2. 57; see Palmer vy. Edwards 
(1783), 1 Doug. (Kk. 2.) 187, n. 

(() Evon if thero is a reversion on the underloase by estoppel, the covenants 
attached te it would not pass by an assigument of the original term (Norrts 
v. Craig (1895), 435 W. RR. 480), 

‘mt) See p. O82, post. 

n) See Preece y. Corrie (1828), o Bing. 24, 27. 

6) Poultney vy. Holmes (1720), 1 Stra. 400 ; J’ollock y. Stacy (1817), 9 Q. B. 
1033. 

(p) Preece v. Corrie, supra, appears to be the only case in which it is suggested 
tlat the assignment, being by operation of law, need not be in writing under 
the Statute of Miands (20 Car. 2, ¢. 3), or, since the Real Property Act, 1845 
(8 & 9 Vict. c. 106), by deed. Other cases, such as Pollock vy. Stacy, supra, 
assume that it must be by deed ; and /’oultwey v. [/ulmes, supra, was disapproved 
in the Court of Exchequer eli Vv. dtulph (1845), 14 M. & W. 348, 3.2), though 
approved in the Queen's Bench (Pollock v. Stary, supra), Similurly a parol 
axsigument, void under the statutes, will not be treated as un underlease 
(Barrett v. Rolph, supra). The point formerly at issue between the Kxchequer 
and the Quecn’s Bench sceums nut to have been decided (Heo Leard/man v. 
Wilson, supra; 2 Wms. Saund. (ed. 1871), p. 834, n.; 1 Smith, L. C., 11th ed., 102), 

(q) Preece v. Corrie, supra. 
r) Pollock y. Stucy, supra; Beardman y. Welson, supra. 
K Mackay v. Mackreth (1785), 4 Doug. (K. B.) 213; Curtis v. Wheeler (1830), 
Mood. & M. 493; Prke vy. Hyre (1829), 9 B. & C. 909; Oxley v. James (1844), 13 
M. & W. 209, 214; and the principle applies to other periodic tenancies (I’cirse 
v. Sharr (1828), 2 Man. & Ly. (K. B.) se 

(t) Berney vy. Moore (1791), 2 Bidg. Parl. Rep. 310, 331; and the underlesses 
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underlessee is not personally liable for the rent reserved by (w), nor 
on the covenants contained in, the head lease(a); but, unless he is 
protected by the Law of Distress Amendment Act, 1908 (U), his 
goods upon the demised premises are liable to distress for the rent 
reserved by the head lease(r); and, if the head lease contains a 
proviso for re-entry on breach of covenant, he is liable to be evicted 
for such a breach (/). Moreover, it is the duty of the underlesseo, 
before taking his lease, to inform himself of the covenants which 
are contuined in the head lense, and, if he enters and takes 
posse+sion of the property, he is bound in equity to observe such of 
these covenants as are of a negative character (e), on the ground 
that he takes with notice, and he is liable to be restrained by 
injunction from committing a breach of them (f). But the lessee, 
although personally liable on the covenant, will not be included in 
the injunction (7), unless he has caused or facilitated the breach— 
where, for instance, he is prohibited by the lease from unider- 
letting (7), or where he has represented to the underlessee that the 
act complained of misht be done (/). 


866. Upon the granting of an underlease the obligations of the 
head lease in respect of the payment of rent and the observance of 
the covenants, in respect of any of the property in the head lease 





— 


has no equity to enforce the provisions of the underlease against the head lessor 
(Taylor vy, Gillott (1875), 1. BR. 20 aq. 682). 

(u) Sev Molford v. Hateh (L779), 1 Doug. (x. B.) 183. 

(a) Berney vy. Moore (1791), 2 Ridge. Varl. Rep. 810, 323, 331. Originally 
it was thought that the underlessce might be liable upon the insolvency of the 
underlessor ((loddard v, Keate (1682), 1 Vern. 87); but this is not so. 

, & Edw. 7, c. 43; see title Disrress, Vol. XI, p. 143. 

¢) Tho liability of an undertenant 1s the same in this respect as of a stranger 
whose goods are on the demised premises at the time when a distress is levied; 
seo tille Distress, Vol. XI, p. 132. If the undertenant pays the head rent 
under threat of distress, ho can deduct this from his own rent (see title 
Distress, Vol. X1., pp. 157, 200); but he cannot claim contribution from an 
underlesseo of another part of the premises demised by the head lease, since 
the underlossees are not subject to a common demand (//unter v. Hunt (1845), 
10. B. 300: see Johnson vy. Wild 1890), 44 Ch. ]). 146); contra Webber v. Smith 
(1680), 2 Vern. 103; Allison v. Jenkins, (1904) 1 LR. 341 (where contribution 
was based on salvage) ). 

(4) Soe Spencer v. Marriott (1823), 1 B. & C. 457. As to relief of an under- 
tonant aguinst forfeiture, see p. 545, post; and as to causes where the undertenant 
has a remedy against his immudiate lessor fur breach of the covenant for quiet 
enjoyment, see p. 523, post. 

(e) Cosser v. Collinge (1832), 3 My. & K. 283, 287; see Lewis vy. Bond (1853), 
18 Beav. 85. 

(f) See Wilson v. Hart (1866), 1 Ch. App. 163; Tritton v. Bankart (1887), 56 
L, ‘I’. 306; compare fail v. Lwin (1887), 37 Ch. D. 74, C. A. and see Abbey v. 
(futteres (1911), 55 Sel Jo. 364. The rule applics to the case of an underlease 
to a tenant from year to year (Tritton v. Banl-art, supra); and, since the 
underlessee is suppusnd to examine tho title to the head lease, as well as 
the lease itself, he w also affected with notice of, and is bound in equity by, 
negative covenants contained in an assignment of the head term, although not 
contained in the loase itself (Clements v. IWelles (1865), L. BR. 1 Eq. 200). These 
rules as to notice are not abrogated by the statutory restrictions on the under- 
leesee's right to call for his leasor's title (Patman v. Harland (1881), 17 Ch. D, 
$53; see p. 382, ante). 

K Moses ¥. Taylor (1862), 11 W. R. 81. 

Tritton ¥. Bankart, supra. 
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which is not comprised in the underlease, are usually imposed by 
express covenant on the underlessor, while the underlessee 
covenants for payment of his own rent and entors into covenants 
in respect of the sub-demised property corresponding to those in 
the head lease; and on either side the covenants may be accom- 
panied by an express covenant of indemnity (i). 

Where the underlessor gives a covenant of indemnity against 
non-payment of the head rent, payment by the underlessee of his 
own rent is not a condition precedent to an action by him on the 
covenant of indemnity (4). 

The question of indemnity is important with reference to the 
covenant to repair. An independent covenant to repair in the 
underlease, following the terms of the corresponding covenant in the 
liead lease, is not by itself construed as a covenant of indemnity, 
and the underlessor cannot recover under it the costs which he 
has incurred by reason of the underlessec's default, such as costs 
of defending an action of ejectment and procuring relief against 
forfeiture (l). This result is due to the fact that the operation of 
the two covenants is different, the measure of damages under each 
depending on the date of commencement of the head term and sub- 
term respectively (m). If, however, the underlease docs not contain 
an independent covenant to repair, but binds the undorlessco to 
perform the covenant in the head lease, a contract of indemnity is 
implicd, and the underlessor can recover tlhe costs of an action 
which he has reasonably defended (n). It seems that in any caso 
he can recover the expenses of repairs which have beon proporly 
effected by him to avoid a forfeiture (0); and ho can recover sub- 
stantial damagos for breach of the underlessco’s covenant to repair, 
notwithstanding that the head lessor has re-entered for non-payment 
of the head rent (7). 


867. An intending underlessee should examine the hend lense 
in order to ascertain that the term of the underlense can be 


validly granted, and that the head lease contains no unduly ; 


onerous covenants. If the sub-term is, in fuct, longer than the 
Original term, the undorlessee cannot, after the underlease has 


(i) See Ebhetts v. Conyurst, [1895] 2 Ch. 377, 382,C. A. A mortgagee by sub- 
demise, who has gone into possession, may be liable to the mortgagor for 
forfeiture of the lease (/’erry v. Walker (1855), 24 Iu. J. (cn.) 319). If an 
underlessee has caused a forfeiture both of his own and of the houd Jeuso he is 
not entitled to the benclit of a waiver of the forfeiture of the head leaso (Liilier 
v. Parkinson (1831), 9 L. J. (0. 8.) (ctt.) 156). 

(k) Briant v. Pilcher (1853), 16 C. B. 354. 

(t) Penley v. Watts (1841), 7 M. & W. 601; Wather v. Halton (1812), 10 
M. & W. 249; Logan v. Hall (1847), 4 C. B. 698, 624; Clare vy. Dobson, [191 i) 1 
IX B. 35; compare Short v. Na/loway (1839), 11 Ad. & Kl. 28. Neale v. Wyllie 
(1824), 3 B. & CO. 633, contra, is overruled. 

(m) Walker y. Hatton, supra. Consequently the underlessor cannot bring in 
the underleasee as a third party so as to claim indemnity under BR. 8. 0., Ord. 
16, rr. 48, 52 (Pontifex v. Foord (1884), 12 Q. B. D. 152). 

n) Hornby v. Curdwell (1881), 8 Q. B. D. 329, C. A. 
0) Coley y. Streeton (1823), 2 B. &. C. 273. 

(p) Davies v. Underwood (1857), 3 H. & N. 570; compare Clow v. Brogden 

(1840), 2 Man. & G. 39. 
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been granted, obtain compensation (q), unless the agreement for the 
underlease so provides (7). After an agreement for an underlease 
has been entered into, the undorlessee, whether he has had a chance 
of inspecting the head lease or not, cannot refuse to accept the 
underlease on the ground of the existence of any ordinary cove- 
nants(s); but he can refuse to accept it on the ground of the 
existence of unusual and onerous covenants, unless before the agree- 
ment he had a fair opportunity of ascertaining for himself the 
provisions of the lease (¢). 


868. Where the agreement for an underlease provides that tha 
underlease shall contain the like provisions in all respects as are 
contained in the head lease, the provisions of the head lease are to 
be taken os models for those in the underlease, and must be 
introduced therein with the proper alterations of names and other 
matters. Consequently a provision against assigning without the 
consent of the head lessor will become in the underlease a provision 
against assigning without the consent of the underlessor (u); but 
the frame of the agreement may indicate that certain covenants, 
such as the covenant against assignment without consent, are te be 
introduced without modification, and then the consent of the head 
lessor will be required (7). Where a lessee grants an underlease 
containing & covenant by the underlessee to deliver up the premises 
and all landlord’s fixtures at the end of the sub-term, this does 
not amount to a representation that he will be at liberty to remove 
trade fixtures; and hence if the head lease contains a covenant for 


(y) Besliy vy. Besley (1878), 9 Ch. 1), 103: Clayton vy. Leech (1889), 41 Ch. D. 
103, C. A., where it was pointed out that Palmer v. dehnson (1884), 13 Q. B. Dy 
451, C. A., went too far in treating Besley v. Besley, supra, as erroneous. 

(r) aimer vy. Johnson, supra. The fact that other premises aro included in 
the head Icase is, if the intending underlessce has not been informed of it, a 
fatal objection to the underlessor’s title (Fildes y. /ovker (1818), 3 Madd. 193 ; 
Warren v litchardson (1830), You. 1; Leathem vy. Alen (1850), 1 1. Ch. R. 683). 

(8) Flight v. Barton (1882), 3 My. & K. 282. * Usual covenants ” in this con- 
nection means ordinary covenants, not merely ‘usual covenants” in the 
strict technical sense; seo p. 388, ante; compaio Bennett vy. Wemack (1828), 7 
B. & C.627. 9 For form of agreement fer undeilease, see Encyclopmadia of 
Forms and Precedents, Vol. VII, p. 17}. 

(t) Ilyde v. Warden (877), 3 Ex, 1). 72, 80, C. A. The same rule applies 
betwoen vendor and purchaser of leasehold property (Meeve vy. Berridge (1885), 
20 Q. B.D. 628, C.A.; Re White and Smith's Contract, {1896} 1 Ch. 6875 De 
Huedichke and Lipski's Contract, (1601] 2 Ch. 666, 669; Molyneux y. Hawtrey, 
[10903] 2 K. B. 487, C. A.); and see title Sate or Lann, If the agreement 
for the underlease provides for the insertion of a particular restrictive covenant, 
this amounts to a representation that the undcrlessor 1s entitled to grunt a lease 
with that restriction only, and he is net at liberty to insist on the insertion of a 
wider covenant contained in the head lease (Vaa vy. Corpe (1834), 38 My. & KX. 
260, 277). But although an underlessor may not be able to have specific 
performanco of an agreement for the underlease, by reason of the covenants in 
the head lease debarring him from granting the underlease in accordance with 
the agroement, yet if he is ready to grant the underlease, and the underlessee 
refuses to accept it, he has an action fur breach of the agreement, and the 
underlessee on tho other hand, if his enjoyment is interfered with, should have 
a romedy on the covenant for quict enjoyment (Hayward vy. J’arke (1855), 16 
C. B. 295); and see F 527, post. 

(" Wéilliamscn v. Williamson (1874), 9 Ch. App. 729. 

(a) Haywood y, Silir (1885), 30 Ch. D. 404, C. A. 
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delivery up of trade fixtures, and the head lessor enforces this by sect. 9, 
preventing the underlessee from removing them, the latter is Under. 
without remedy (0). leases, 
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869. The parcels in a lease describe the demised property (c), Description 
and this may be done either by giving s name or some denoting ° parcels. 
mark to the property —where, for instunce, a house in a town is 
described by the street and number, and then extrinsic evidence is 
neccessary in order to ascertain what is intended by the descrip- 
tion (d) ; or it may be denoted by measurements or abuttals (e), or 
by reference to a plan(/); and while extrinsic evidence to idontify 
the property is still required, yet the identification is assisted by 
these descriptions. Where the property is described in more than 
one of these ways, if is possible that part of the description may 
be inconsistent with the rest. In this case it becomes necessary to 
determine which part is to be accepted, and which is to be rejected 
as a falsa demonstratio (q). 


870. The word “land,” when used in a Jease or other assurance, Meaning of 


includes, if there is nothing to restrict its technical meaning, all (aml 
kinds of land, whether arablo, meadow, or otherwise (hk), and «wweter” 


b) Porter vy. Drew (1880), 5 C. P. D. 143. 
c) As to alteration of the description of the premises in a renewed Icase, ace 
Boyle v. Ulpherts (1841), 4 I. Eq. R. 241. 

(d) Similarly, where the property is described by reference to the occupation, 
the occupation must be ascertained by extrinsic evidence (Afagee v. Lavell (1874), 
L. B. 96. P. 107, 114; see Paddock y. Fradley (1830), 1 Cr. & J. 90). 

(e) Abuttals are not necessarily construed strictly, unless the description by 
abuttals, if correct, would increase the value of the property, and would be an 
inducement to the lessee to take it (Jtuberts v. Karr (1809), 1 Taunt, 495). But 
where measurements are qualified by the words ‘‘ more or less,” and tho 
abuttals also are given, the abuttals, if supported by the actual occupation, will 
show the extent of the property (Neale d. Leroux v. Larkin (1704), 1 Exp. 220, 
230). Words such as “more or less” (Cross v. Lylin (1831), 2 B. & Ad 106, 
110) or ‘‘thereabouts ” (Davis v. Shepherd (1866), 1 Ch. App. 410, 416, 418) only 
authorise variations which bear a very small proportion to the amount named 
(Day v. Fynn (1609), Owen, 133; Neale d. Lerous v. Parkin, supra ; Daria v. 
Shepherd, supra). A duubt as to what is intended to be comprised in the 

arcels may be removed by reference to a recitul (oe d. While v. Oshurue 
1840), 4 Jur. 941, also reported 9 L. J. (c. P.) 313, 318). 
vi As to the effect of a plan, see title DEzps aND OTHER INSTRUMENTS, 
-» p. 467. 

(g) Ants the rule of falsa demonstratio, see title DEEDS AND OTHER InsTRvU- 
MENTS, Vol. X., pp. 465 ef ecg. As to rectifying mistakes in the Beers FCO 
rohagaes v. Shortall (1842), 2 Dr. & War. 463; J’aget v. Marshall (1884), 28 

. D. 255. 
(hk) Co. Litt.4a; Shep. Touch., ed. Preston, 91; Cooke v. Yates (1827), 4 Ling. 
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also everything on or under the soil; all buildings erected on it, 
and all mines and minerals beneath it(i). A lease of woods 
includes not only the trees, but the land whereon they grow (hk). 
Words which are appropriate for granting part of the profits of the 
land do not carry the land itself—for instance, a grant to dig 
turves (k), or @ grant of water, which ordinarily gives only the 
fishery in the water (I). Where the soil under the water is intended 
to pass the expression ‘‘land covered with water” should be 
used (m). But a grant of all the profits of land is equivalent to 
a grant of the land itself (1). 

By o lease of a “house,” stables and outbuildings occupied 
with and necessary for the convenient occupation of the house 
will pass (0), and also a courtyard, garden, and orchard (p). The 
word “‘ messuage”’ has the same meaning as “ house’’(q). In the 
expression ‘house and premises,” the word ‘ premises” refers 
only to matters intiinately connected with the house (r). The words 


90. If a particulur kind of Jand is mentioned, such as meadow or marsh land, 
only that kind will pass (Co. Litt. 3a). 

(1 Neweomen v. Coulson (1877), 5 Ch. D. 133, 142, C.A. An enclosed piece of 
Jand is technically a “close,” and similuily this term carries the soil and what 
lies beneath it; see Com v. Cilue ee 5 C. B. 633, 551.“ Parm” includes 
the farmhouse, farm buildings, and land used therewith (Shep. Touch., ed. 
Preston, 93); and also woodlands (Goodtitled. Pauly, Pant (1760), 2 Burr. 1089 ; 
Portman vy. Mill (1889), 3 Jur. 306). The expression “ farming buildings” ina 
will includes farmhouses (Cooke v. Cholmondeley (1858), 4 Drew, 326). 

(4) Co, Litt. 4b. As to a grant of control of an adjoining plantation, sce 
Nicholson v. Ttose (1859), 4 De G. & J. 10, C. A, 

(1) Co. Litt. 4b. Soa grant of a “ warren for conies ” only passes a franchise 
to be exercised over the soil, though a grant of a“ warren” in the grantor's own 
ground may carry the soil (Beauchamp (Earl) y. Winn (1873), L. R. 6 HL. 1. 223, 
236,205; Co. Tatt. 6b; see Shep. Touch., ed. Preston, 90); but a several fishery 
raises a presumption of ownership of the soil (soe title FisukEKiEs, Vol. X1V., 
Pp. 577, 578); and apparently a lease of a several fishory in a river will, in the 
absonce of contrary indication, carry the bed of the river (22. v. Old Alresford 
(Juhubitants) (1786), 1 ‘Term Rep. 358; see Leroyd v. Coulthard, [1897] 2 Ch. 
584, 663; affirmed, [1898] 2 Ch. 358, C. A. As toa lease of riparian land, see 
title Fisnmrtes, Vol. ALV., p. 584. 

(m) Co. Litt. 4b; but a grant of a ‘‘ pool ” carries the soil (Co. Litt. 5b). 

(n) Co. Tatt. 4b. 

(v) Sea Je d. Clements v. Collins (1788), 2 Term Rep. 498, 502; Sicele y. 
Midland Lait. Co. (Us). 1 Ch. App. 275, 289; and this is also so by virtue 
of the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. ce 41), 
as. 2 iv.), 6. As toa covenant giving the ie the use of a pump while it 
Temains in an adjoining yard, see Mhoda v. Ballard (1806), 7 Bast, 116. 

(p) Co. Litt. 6b, 66b; Shep. Touch., ed. Preston, 94; Befliswirth's Case 
(140th), 2 Ca, Rep. $lb; notes to Smith v. Martin (1672), 2 Wms. Saund., ed. 
I8T1, 802, 806. See Carden v. Tuck (1588), Cro. Eliz. 89 (devise of a messuage 
without saying “with the appurtenances"); Grosvenor (Lord) v. Hampstead 
Junction Rail. Co. (1857), 1 De di. & J. 446, Co Als Hewson y. London and south 
Western Rail. Co. (1860), 8 W. Ro 467; Cole v. West London and Crystal Palace 
Rail. Co, (1859), 27 Beay. 242 (cases on “‘ part of a house” in the Lands Clanses 
Consolidation Act, 1815 (8 & 9 Vict. c. 15),8. 82; and sea title Comrc1sony 
PurcuasE OF Lanp and Comrensation, Vol. VI., pp. 71 ef 8eg.); and as to 
ei see Marsen y. London, Chatham, and Dover Rail. Co. (1568), L. RB. 
6 By. 101. 

ty Doe d. Clements v. Collina, supra, 

r) Hence it will not include an adjoining meadow (Afinton v. Geiger (1873), 
95 L. T. 449); sec, further, title Deeps anp OruEr Instruments, Vol. X., 


Part IV.—PREMISES INCLUDED IN THE DEMISE, 


“ with the appurtenances ”’ do not extend the demise so as to include 
land or buildings which are used with the demised property, but are 
not parcel of it(s) ; nor do they include a part of the building which 
has been separated from it, and has not been occupied with it for 
many years previous to the demise (t). But the words “lands 
appertaining to” or “ belonging to” are more easily extended to 
lands usually occupied with the demised premises (a). 

The words “ tenements” and “hereditaments” primarily denote, 
the one whatever can be the subject of tenure, the other whatever 
is capable of devolving upon death, whether as real property to 
real representatives, or as personal property to personal reprcsenta- 
tives or legatees (b). But they are used in a general sense to 
include both the corporeal things—houses and land—which are the 
subject of property, and the rights which arise out of them (c). 
When these rights extend to the exclusive possession of the thing 
which is the subject of property, they are called corporeal heredita- 
ments—a term which is used to denote both the thing itself and 
the richt of property in the thing; when they fall short of this, 
they are called incorporeal hereditaments (¢). 


871. The question whether any particular property is included 
in the lease depends on the words of the lease as applied to the 
circumstances of the property (e), evidence being admissible to 
show the state and condition of the property at the time the lense 
was granted; and though primd facie particular property would be 
included, yet this will not be so if the circumstances show a con- 
trary intention (/). Where the lease comprises part only of the 


. 465, note(s). As to the meaning of “mines” und “ minerals,” seo tille 

INES, MINERALS, AND QUARRIES. 

(8) Bettisworth’s Cuse (1891), 2 Co. Rep. 31.b; Bryan v. Wetherhead (1625), 
Cro. Car.17; Afattland v, Mackinnon (1862), 1 I. & C. 607, 614 (where, however, 
it was suggested that there mizht be cases where such words would adi to the 
pect Where there is a demise of a house and of upper floors in an ad joining 

ouse without the staircase, the stuircase does not pass under “appurtenances 
because it is afterwards required (Chappell v. Mason (1894), 10 T. 1. R. 404, C. A. § 
sce Walmote v. Curn (16033), Cro. liz. 918; und as to the same words in a will, 
see title Wrr1s; earn y. Allen (1627), Cro. Car. 57; Doe d. Lemprirre v. 
Martin (1767), 2 Wim. BL 11483; Buck d. Whalley v, Nurtun (1797), 1 Bos. & P. 
63; Evansy. Angell (1858), 26 Beav. 202, 205). 

t) Kerslake v. White(1819), 2 Stark. 508. 

a) See Ongley v. Chambers (1824), 1 Bing. 483; Doed. Gere v. Langton (1831), 
2B. & Ad. G80; Evans vy. Angell, supra. 

(b) See Co. Litt. 6 a: ‘‘ Hereditament is the largest word of all in that 
kind.” Compare Re Gosselin, Gosselin v. Gosselin, [1906] 1 Ch. 120, Formerly 
the descent was to heirs or devisees: as to the change in devolution, sce Laud 
Trausfer Act, 1897 (60 & 61 Vict. o. 65), 6. 1. 

@ See, as to tenements, Co. Litt. 19 b; Beauchamp (Karl) v. Winn (1873), 
L. BR. 6 H. L. 223, 241, 

d) See title REAL Property AND CuattFis REAL. 

e) See title DEEDS AND OTHER INSTRUMENTS, Vol. X., p. 465, note (8). 

f) Deed. Freeland y. Burt (1787), 1 Tern Rep. 701, 703, 704 (whero # cellar 
wes held not to be included in the demise). In gencral the lease is construed 
with reference to the circumstances existing at the time of execution, but whore 
it is clear that it had reference to previous circumstances—such ds those 
existing at the time of the agreement for the lease—the earlier circumstances 
would apparently determine the construction ; see (resp v. Price (1814), 5 Taunt, 
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rooms in a house, but these constitute a separate dwelling, the 
lease includes the outer walls so far as they are solely appropriate 
to the rooms let (9). 


872. Where the premises are referred to as bounded by a public 
road, and the soil of the road is vested in the lessor, the lease will 
primd facie include the soil ad medium filum vie (h); and if there 
is a small quantity of uninclosed land between the highway and 
the demised premises, this also, if vested in the lessor, will be 
presumed to be included in the demise(?). But the presumption 
can be rebutted (i). 


Secr. 2.—Hasements. 


873. A lense of land, or of land and buildings thereon, made 
since the 81st December, 1881, includes, without express mention, all 
casements appertaining to the demised property, or at the time of 
the lense occupied or enjoyed therewith or with any part thereof; 
a) far as a contrary intention 1s not expressed in the lease (J). 
slence, in the absence of such contrary intention (m), the lease 


547; Mappin Brothers v. Liberly & Co, Ltd, ae 1 Ch. 118, 127; compare 
Broomfield vy. Williama, [1897] 1 Ch. 602, 616, C. A. 

(y) Carlisle Café Co. and Todd v. Muse Brothers & Co. (1897), 46 W. R. 107; 
but the lessee can only uso them in a reasonable way (tbid.). 

(h) Haynes v. King, [1893] 3 Ch. 439, 448; seo Tedswell v. Whiterorth 867), 
¥. 8,2 C. P, 326, 383; Hodyes v. Lawrance (1854), 18 J. P. 347; titles Devs 
AND OrurR Instruments, Vol. X., p. 468; Iligiways, STreETs, AND 
Brivars, Vol. XVI, p. 62. Tho rule applies to streets in a town as well as to 
highways in the country (te White's Charities, Charity Commissioners y. London 
Corporation, [1898] 1 Ch. 659, 664; Central London Rail. Co. y. City of London 
Land Tax Conmissioners, (1911] 1 Ch. 467; affirmed, 27 T. L. R. 561, C. A.; 
but seo Mappin Brothers vy. Liberty & Co., Ltd., supra, at p. 128). Similarly, 
where the premises are described as bounded by a river they include half the 
bed of the river (Dwyer v. dich (1871), 61. R. C. L. 144, Ex. Ch.) 

(it) Doe d. Pring y. Pearsey (1827), 7 B. & C. 304, 307; see title Hramways, 
Srreets, AND Kurpaes, Vol. XVI, p. 53. 

(k) Seo title Hiauways, STREETS, AND Brings, Vol. XVI, p. 53. 

(() Conveyancing and Law of cee Act, 1881 (44 & 45 Vict. c. 51), 8. 6; 
“conveyance” in the statute includes “lease” (ibid., s. 2 (v))}; and sce title 
EASEMENTS AND PROFITS A PRENDRE, Vol. XI, p. 250. 

(m) Such a contrary intention may be indicated by the use of the words “ with 
the appurtenances,” since those operate as an express grant of rights strictly 
appurtenant (Lirmingham, Dudley, and District Banking Co. v. Ross (1888), 38 
Ch. D. 295, 308, C. AL; Ne Peck and London Schou Board's Contract, [1893] 2 Ch. 
315; see Bedidington y, Atlee (1887), 35 Ch. 1. 317, 331); though, where necessary 
to give effoct to the intention of the parties, the word will have a wider mean- 
ing (Dobbyn ¥. Somers (1960), 13 1. C. LL, R. 293). But tho mere marking of 
adjacent land as “ building land” on a plan will not show an intention to exclude 
a right of light over it (Broomfield v. Williams, [1897] 1 Ch. 602, O. A.; Pollard 
v. Gare, (101) 1 Ch. 834). Furthor, in considering whether the statutory words 
apply, regzard must be had to the title to the guasi-servient tenement and to 
the surrounding circumstances at the time of the lease, and the statute will not 
pass rights de facto enjoyed with the demised premises if, as a matter of title, 
the lessor cannut lawfully convey these rights (Beldington v. Allee, supra; 
Godwin v. Schweppes, Ltd., 1902} 1 Ch. 926, 932; Quicke v. Chapman, [1903] 
1 Ch. 659, ©. A.); nor rights which are merely temporary (Jurrows v. 
Lang, [1901] 2 Ch. og Oh which could not reasonably be expected to continue 
(Godwin v. Schweppes, Lid., supra); but a lease may, by virtue of the statute, 
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includes not only easements and other rights which are strictly 
appurtenant to the property (x), but also such quasi-easements as 
would pass under the words “used and enjoyed therewith or with 
any part thereof” (0); that is, easements which formerly existed, 
but which have been extinguished by unity of possession(p), if 
actually used at the date of tho lease (7); and also continuous and 
apparent quasi-casements (r) used at that date, although they have 


ass rights which at its date are permissive only (/nternational T'ca Stores Co. v. 
Hobbe, {1905 2 Ch. 165). See also title EASEMENTS AND PROFITS A PRENDRE, 
Vol. XI, pp. 251, 274, note (/). 

n) Formerly the words ‘with the appurtenances” woro frequontly used 
(see Thorpe v. Brumfitt (1873), 8 Ch. App. 650 (right of way)); but they wero in 

encral superfluous, for they referred only to rights strictly appurtenant to the 
einised property (Bulton v. Bolton (1879), 11 Ch. D. 968, 971), and such righta 
ssod by the demise without these words (Co. Litt. 121 b.; Shop. Touch., ed. 
Preston, 89; Skull v. Glenister (1864), 16 OC. LB. (N. 8.) 81, 91); henco tho words did 
not pass an casement formerly existing which had been extinguished by unity of 
ossession (J’ant v. James (1833), 5 B. & Ad. 791, 794; Worthington v. Gimson 
Frs60 ,2E.& E618; see Baring v. Abingdon, [1892] 2 Ch. 374, 394, 0. A.); 
and the words “ with all ways thereunto appertaining” wore similarly restrictod 
to ways legally appurtenant to the demised premises (//arding v. JVilson (1823), 
2B. &C. 96, 100; Barlow y. Rhodes (1833), 1 Cr. & M. 439, 448; Brett v. 
Clowser (1880), 5 O. P. D. 376, 383). But such words recoived a wider con- 
struction if there was appuront an intention to pass rights not strictly 
appurtenant; whore, for example, there was no way atrictly appurtenant 
to which the words could apply (Morris v. Edgington (1810), 3 Tuunt. 24), 
or where such an intention appeared from the lease itself (Larlow v. Rhodes, 
supra; Jumes v. [lant (1856), 4 Ad. & El. 749, Ix. Ch.). In such cases the 
word “appurtenant” might be tuken in a secondary sense as equivalent to 
‘used and enjoyed” with the demised premises (//i/l v. Grange (1556), Plowd. 
164, 170; Thomas v. Oren (1S87), 20 Q. B. D. 225, 232, C. A.: see Minch- 
clifge vy. Kinnoul (Earl) (1838), 5 Bing. (N. 0.) 1, 20). Under the words ‘ with 
the appurtenances ” there will pass, as appurtenant to a houso (Oo, Litt. 121 b), 
a right of turbary (So/me v. Bullock (1681), 3 Lev. 165; Dobbyn v. Somers 
(1860), 13 I. O. L. R. 293, 300); and where a mght would not by itself puss 
without a deed the words may show that the right is treated as appurtenant so 
as to pass by the lease, although not by dead (sco //urleston vy. Woadrajfe (1619), 
Cro. Jac, 519 (a sheop walk) ); and probably « right of common can puss as 
appurtenant without a deed; but sce Baulley vy. Brook an Cro. Jac. 189, 
190; and see p. 384, ante), Moreover, rights necessary fur the enjoyment of 
the demised property, which tho lessor can confer, will pass without express 
mention ; seo titles DEEDS AND OTHER INSTRUMENTS, Vol. X., p. 470, note (#); 
EASEMENTS AND Prorits A PrenpreE, Vol. AL, pp. 251, 288, 289; but a lease 
of land and buildings with a pond and the streams Icading thereto does not 
entitle tho lessee to water which would porcolate to tho pond through other land 
of the lessor (M’ Naud v. Robertson, [1897] A. C. 129). 

o) As to the words “or with any part thereof,” see Aooystra v. Lucas (1822), 
6 B. & Ald. 830; and as to what are quasi-easoments, sco title MaseMEnNTs 
AND Profits A Prennre, Vol. XI., p. 242. 

(7) Barlow vy. Rhodes, supra, at p. 448; Langley v. Hammond (1868), L. B. 3 
Exch. 161, per KEwuy, C.B., at p. 168. As to tho effort of such words in 
reserving a right of common, see Bradshaw vy. Byre (1597), Cro, Bhiz. 570; 
Doidge v. Carpenter (1817),6 M. & 8.47; Hall vy. Byron ee 4 Uh. 1). 667. 

(7) See Roe v. Sudiions (1888), 22 Q. B. D. 224, C. A. But tho easement will 
not pass if the particular convenience for which it existed depended upon tho 
continuous occupation of both tenements by the same person (Aay v. Orley 
(1875), L. R. 10 Q. B. 360, 366; Thomson v. Waterlow (1863), L. R. 6 Eq. 56, 41). 

(r) See Pyer v. Curter (1857), 1 H. & N. 916, 922; Watts v. Nelson (1870), 6 
Ch. App. 166, 173; Furd v. Metropolitan and Metropolitan District Hail. Cus. 
(1886), 17 Q. B. D. 12, 27, C. A. 
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Seot.2. never had on actual existence as legal easements (s). QF this 
Easements. nature is a right of way over a formed road (2). 


Eascinents of 874. Apart from express words referring to easements used with 

neccssity, the demised premises, or from similar words implied by statute, 
there will pass to the lessee of one of two tenements both belonging 
to the lessor all those continuous and apparent quasi-easements 
which are required for the reasonable enjoyment of the demised 
tenement and which are, at the date of the lease, used for its bene- 
fit over the other tenement. If the lessor intends to reserve to 
himself any such right over the demised tenement, he must do so 
expressly in the lease (a), save in the case of a continuous easement 
of necessity, such as a necessary right of way(l). An express 
reservation to the lessor of the right to build on his adjoining land 
will prevent the lessee from gaining a title to light and air by 
prescription (c). 


Secr. 3.—Fiztures. 


Ownershipof 875. Articles which are affixed to the premises at tho date of 
exturee the lease, so as to be parcel of them, pags under the demise (cd), 


(«) Nay v. Oxley (1875), TL. R. 10 Q. B. 360, 3867; Barkshire vo Grubb (1881), 
18 Ch. D. 616; Luyley v. Great Western Mail, Co. (1884), 26 Ch. D. 434, 441, 


A. 

(¢) Watts v. Nelson (1870), 6 Ch. App. 166, 174; Kay v. Orley, supra; 
Barkshire v Crubb, supra; Baring vy. Abingdon, [1892] 2 Ch. 374, 390, CLA. 

(a) Wheeldon yo Burrowa (US79), 12 Ch. 1). 31, 49, GC. Ay Brown wv. tlcbuater 
(1887), 87 Ch. D490; seo Philips v. Low, [1892] 1 Ch. 47; and title Easements 
AnD Prorirs A Prenpre, Vol. XL, pp. 204, 255. The principle stated in the 
text applies to leases as well us to other grants made upon the severance of 
two toncments, one being retained by the grantor; see Warner v. McDride 

1877), 86 TT. 360; Lirmingham, Dudley, and District Banking Co. v. Ross 
eee 38 Ch. 1D, 205, C. AL; Pollard vy. Gare, [1901] 1 Ch. 834; title HaAasr- 
MENTS AND Vrorits A PrenpreE, Vol. XI., p. 252. The implied grant of an 
easomont is limited to the actual continuance of the lease (Beddington v. Atlee 
(1887), 35 Ch. D. 317, 323). It may include the right to access of light and air 
over the adjoining property (see Letts (Mrederichs, Lid. v. Pickfords, Ltd., (1906] 
2 Ch, 87); but the light must be enjoyed through particular windows, and the 
air through a definite aperture in the nature of a window in the demised pro- 
perty, or through a definite channel over ndjoining property (Addin v. Latimer 
Clark, Muirhead & Co., 1894] 2 Ch. 437, 446). The right of the leee, however, 
may be more extensive if required for particular purposes Zor which the premises 
are let {thid.) ; and, on the other hand, it is excluded if the circumstances at the 
timo of the granting of the lease show that it was not intended that he should 
have it (Birmingham, Dudley, and Mstrit: Bauking Co. v. Russ, supra; see 
Broumfield v. Williams, [1897] 1 Ch. 602, C, A.). As to an implicd right of 
support, see Rivby v. Bennett (1882), 21 Ch. D. 559, C. A. 

(/) See title EaseMENTS AND PROFITS A PRENDRE, Vol. XT., p. 253. 

(c} Haynes vy. King, [1893] 3 Ch, 439. It is not sufficient for tho lessor 
merely to except rights, if any, restricting the freo use of his adjoining land 
(Michell v. Cantrill (1887), 37 Ch. D. 56, C. A.) As to the meaning of 
“adjoining,” sow Haynes v. King, supra; Re Bateman (laroness) and Parker's 
Contras ew) 1 Ch. 599; Jn, Coope & Co. v. Hamblin (1900), 48 W. R. 238; 
White vy. Harrow, Harrow vy. Marylebone District Property Co. (1902), 50 W. R. 
259, C. A. 

(d) See Colegrave v. Dias Santos (1823), 2 B. & C. 76; Longstaf’ v. Meagos 
(1834), 2 Ad. & El. 167. The lessee does not, by accepting the lease, come 
gr “4 implied contract to pay for fixtures (Gof v. Harrie (1843), 5 Man. & 

LY 1) 
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unless expressly or impliedly excluded (e). Articles so affixed by 
the lessee during the term become part of the demised premises ; 
and cannot be severed by him, and must be delivered up to the 
lessor on the determination of the tenancy unless the tenant is 
entitled to remove them by virtue of some special rule of Jaw in his 
favour or of express agreement(f). This is in accordance with 
the two rules that whatever is fixed to the freehold of land becomes 
part of the freehold or inheritance, and that whatever once be- 
comes part of the inheritance cannot be severed by a limited owner, 
whether he be owner for life or for years, without the commission 


of waste (9). 


876. In determining whether a chattel has been so affixed to 
land or buildings as to become a fixture, recard must be had to the 
mode and the object of the annexation (i), though the mode of 
annexation is not always the most important consideration, and its 
relutive importance is probably not now what it was in simpler 
times(i). A chattel which rests upon the ground by its own weight 
merely (4), notwithstanding that it sinks into the ground(l), or 
which rests by its own weight on foundations (m), or in a place 


(ce) Thus the express mention of certain fixtures may show an intention to 
exclude others (//are v. Horton (1833), 5 B. & Ad. 715). 

(f) See Gibson v. Hammeremith and City Rail, Co. (1862), 2 Drew. & Sm. 603, 
608. The tenant is not entitled to any allowance for new buildings unless this 
has been agreed on; see Sinclatr vy. Mansen (1821), 3 Bi. 21, LU. 1. 

(9) Bain vy. Brand ( Aw 1 App. Cus. 762, ver Lord Carns, ..C., at p. 7673 
Wake v. Idull (1880), 7 Q. B.D. 295, C. A., per Lord Seiuorne, 1..C., at p. 301; 
pea Miwa v. Maw (1802), 3 Kast, 38, 51; Buckland y. Butterfield (1820), 2 Brod. 
& Bing 54, 58; and us to the rule Quicgutd plantatur solo, salo cedit, seo Wake v. 
Hail (1883), 8 App. Cas. 195, per Lord BLacknurn, at p. 203, 

(h) Holland vy. Hodgson (1872), La. BR. 7 OC. PB. 328, 584, Ex. Ch. ; seo the rule 
laid down in [efluwell vy. Hastwood (1851), 6 Kxch. 205, per Pankey, B., at 
p. 312, the effect of which statement is given in title Distress, Vol. XI, p. 137. 
Lellawood ¥, Eastwood, supra, is itself of questionnble authority (Reynolds vy. 
Ashby & Sen, [1904] A. C. 466, 473; see tithe Distress, Vol. AL, p. 137, 
note ‘g)). The difficulty arises as to the application of the words “merely for 
a temporary purpose or the more complete enjoyment and use of it as a chattel,” 
used by Parke, B., in /Jellawell v. Kastwood, supra. But subject to the moan- 
ing placed on these words by the later cases, the rule ia & corrcet statement of 
ie a (Folland vy. [ludyaon, enpra, at p. 337; see J’arsons y. Jlind (1866), 14 

. R. 860). 

(*) Leigh v. Taylor, [1902] A. C. 157, per Lord MacnaGnren, at p. 162. The 
exact length of the screws or nails used is immaterial (/’e De Ialbe, Ward v. 
Luylor, (1901) 1 Ch. 523, 531, C. A.). 

{*) £.q., cisterns standing merely by their own weight (Afather v, Fraser (1856), 
2K. & J. 556, 559); or a barn placed upon pattens and blocks of timber lyin 
on the ground See v. Tuffnal (1694), Buller, Law of Nisi Prius, 7th ed., #4). 

() Wood v. Hewett (1846), 8 Q. B. 913, 919; /untley v. Russell (1849), 13 
Q. B. 572, 577, n. (a). 

(m) F.g.,a wooden barn or windmill erected on a foundation of brick and 
stone, the foundation being let into the ground, but the erection resting upon it 
by its weight alone (Mex v. Londonthorpe (/nhabttants) (1795), 6 Term Rep. 377 ; 
R. v. Otley, Suffolk (Inhubitants) (1830), 1 B. & Ad. 161; Wansbrough v. Maton 
(1836), 4 Ad. & El. 884; and seo title AGRICULTURE, Vol. 1, p. 272); a wooden 

nary, similarly supported, having a tile roof (Wtishear v. Cottrell (185%), 1 

. & I}. 674, 688); brewers’ vate resting on brickwork aid timber, or on wooden 
frames {Horn v. Buker (1808), 9 East, 215, 222, 234); similar articles in a dis- 
tillery, attached only by communicating pipes to the walls, or to the piers on 
which they stand (Chidley v. West Ham (Churchwardens) (1874), 32 1. T. 486). But 
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repared for it in the ground(n), is not, in general, a fixture (o).f 
Mere juxtaposition is not enough to make a chattel a fixture :: 
there must be some degree of attachment to the soil or building (p). 
This, however, is not essential if the intention is to make the article 
a part of the land, as where blocks of stone are used without 
mortar or cement to form a stone wall(q), or where sculptured 
figures or vases are part of the architectural scheme of a house (r) ; 
or where movable dog-grates are substituted for fixed grates(s); 
and such articles become fixtures, although resting only by their 
own weight. Further, an article will be treated as a fixture, if it is 
essential to the use of the land or building, although it is tem- 
porarily removed from it(t), or although it exists as a mere 
chattel (a). 


ataddles, or stone pillars for supporting ricks, which are mortared to a brick 
foundation, are fixtures (Itléehear v. Cotirell (1853), 1 E. & B. 674, 688). 

(n) #.g.,® weighing machine placed ina hole dug in the earth and lined 
with brickwork, 80 as to make the weighing plate level with the surface of the 
ground (fe Richurds, ka parte Astbury, Ex parte Lloyd’s Banking Co. (1869), 4 
Ch. App. 630, os): 

(0) ‘*erhaps the true rule is, that articles not otherwise attached to the 
land than by their own weight are not to be considered as part of the land, 
unless the circumstances are such as to show that they were intended to be 
part of the land; the onus of showing that they were so intended lying on 
thoso who nasert that they have ceased to be chattels; and that, on the contrary, 
an article which is affixed to the land even slightly is to be considered as part 
of the land, unloss the circumstances are such as to show that it was intended 
all along to continuo a chattel, the onus lying on those who contend that it is 
achattel” (Holland vy. Hodgson (1872), I. BR. 7 CO. P. 328, 335, Ex. Ch.). Ulti- 
mately tho question is whether the chattel is intended to form part of the 
building (Wake v. fall (1853), 8 App. Cas. 195, 205; Leigh v. Tuylor, [1902] 
A. C. 157, 161; Me Hulse (Sir Edward), Bart., Beattie v. Hulse, [1905] 1 
Ch. 406, 411), though the circumstances which can be relied on to show the 
intention of tho annexation are such as exist at the time and are patent for all 
to seo. They do not include the existence of a hire purchase agreement with a 
third party relating to the article (/ohson v. Gorringe, [1897] 1 Ch. 182, 193, 
C.A.). Anagreement between the parties interested in the land that an article 
shall not be a fixture does not, however, prevent ita becoming de fucto a fixture, 
though the agreement may vive a right to remove it (‘bid., at p. 195; see Mood 
W. Merrett (1816), 8 Q. B. 913). 

(p) Hain. Rrand (1876), | App. Cas, 762, 772; Turner v. Cameron (1870), 
L, k. 5 Q. B.: 06, 311, Tram lines fastened to sleepers merely laid upon the 
groan ure not fixtures, notwithstanding that they have sunk into the ground 

y tho pressure of the waggons passing over them (Beaufort (Duke) v. Bates 
(1862), 3 De G. F. & J. 381, C. A.); nor are straightening plates laid on the 
ground in an iron foundry and partly penctrating the ground (Afelropolitan 
Counties etc, Soriety v. Brown (1839), 26 Beay, 454, 461); but railways laid 
in ballast are fixtures (Turner vy. Cameron, supra; see Re Armytaye, Ex parte 
Moore and Robinson's Ranking Co. (1880), 14 Ch. D. 379); and eo aro straighten - 
ing plates let into the fluor of a foundry so as to become part of the permanent 
fluor (Re Richards, Ex parte Astbury, Ex parte Luyd's Banking Co., supra, 
at p. 63S); similarly a flagstone let into the ground is a fixture (sbid.). 

q) fidland v. Hudyaon, supra, at p. 335, 
t) I’ Ryncourt v. Gregory (1866), L. BR. 3 Eq. 382, 396. 
a) Monti v. nea ale 1K. B. 205, C. A. 
t) K.g., a millstone taken awav for repair (Liford’s Case (1614), 11 Co. : 
46 b, 0a. bb; Place v. Fayg (1829), 4 Man. & hoe B.) mea ae v. pea 
1856), 2 K. & J. 536, 551; Afoudy v. Steggles (1879), 12 Ch. D. 261, 267; see 
"Eynenurt v. Gregory, eupra), 
(a) E.g., the keys of s house (Liford’s Case, supra ; Elliott v. Bishop (1854), 
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877. Where an article is to some extent altacbed to the land or 
toa building it is primd facie a fixture, and if it cannot be removed 
without great damage to the land or building this test is conclusive, 
and it is unnecessary to inquire into the object of the annexation (l) ; 
and so, too, where the article, though removable by digging, has 
becomo in fact a part of the land, such as advertisement hoardings 
fixed to the soil ina very substantial manner (c). But frequently 
the attachment is such that, although the chattel is firmly oflixed, 
yet it cau Le removed without gieat damage to the land or budding; 
e.g., Where a greenhouse is fastened by mortar on walls built to 
support it(d); or a gas-engine is fastened by bolts and screws to 
iron plates embedded in concrete (¢); or o boiler is fixed in brick- 
work (/), or is bolted to a wooden framework embedded in mortar 
laid on brickwork (g) ; or looms ina cotton mill are fastened by nails 
through the loom-feet to wooden plugs (i), or to beams (i), in the 
floor; or machinery is fastened to buildings by bolts and nuts (4); or 
a threshing machine is fixed by bolts and screws to posts let into the 
ground (/); or machinery is fastened by bolts und nuts to concrete 
beds, and worked by steam power transmitted from a steam engine 
by shafts, wheels, and gearing (m). In such cases the article 18 a 
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10 Exch. 496, 509; Prshop v. Elliott (1655), 11 Exch. 113, 119, Ex. Chi; 
Mucdy v. Steggles (1879), 12 Ch. D. 261, 267). As to the signboard of an 
inn, sce Ne Viemas, Ke parte Willoughby D’ breaby (Baroness) (1881), 44 L. T, 
7S1. C. A. 3 Moody v. Stegglea, supra. 

(b) Wake v. Hall (1883), 8 App. Cas. 195, 204. As to unfinished buildings, 
sce Smith y. Render (1857), 27 LJ. (EX.) 83. Possibly the tenant might remove 
an uncompleted building if the materals wore provided by himaclf, but not if 
provided by the landlord (théd.), 

(c) Lromneal Bill Losting Co. y. Low Moor Iron Co., [1909] 21K. 1. 844, C. AL 

(i Bucklund y, Butterfield (1820), @ Brod. & Ling. 64; Jenkins vy, Gething (1862), 
2 Jolin. & H.620; Aleara vy. Callender, [1901] 2 Ch. $58 ; noe West v. Biahkeway 
(1841), 2 Man. & G, 729. 

(+) Hobson y. Gorringe, (1897) 1 Ch. 182,C. A.; Crossley Brothers, Ltd. v. Lee, 
[1908] 1 K. B. 86. Similarly where an engine and steam hammer are 
fastened by screws to stone fixed in the ground (Melropolttan Counties ete, 
Soctely v. Brown (1859), 26 Beay. 454, 458); or a steam crane is screwed to 
blucks of stone cramped together and laid on a picpured bed of mortar, and 
is supported by guys (de Armytage, ha parle Moore and Lobinson's Banking Co. 
(1850), 14 Ch. D. 379). 

(/) Metr politan Counties ete. Sortety vy. Brown, supra, ot p. 459; Cltmte 
v. Wood (1568), L. R. 3 Exch. 257; affirmed (1869), 1. 0. 4 Exch. 3258, Ex. Ch. ; 
Gough v. Wood & Co., [1894] 1Q. B. 713, O. A.; sitnilarly, as to stills set in 
brickwork and let into the ground (//orn v. Haker (1608), 9 Hust, 215, 222, 
23%). In Climte v. (Wood, supra, there was aleo an engine rxcrewed to thick 
planks lying on the ground, and both engine and boiler were held to be 
fixtures; but peter the engine by itaclf would not bave beon a fixture. 

i Croes vy. Barnes (1877), 46 1.. J. és B.) 479. 

M) Boyd v. Shorrock (1867), LL. RB. & Eq. 72; contra, where the looms are not 
fixed at all, but are morely steadied by the legs being let into “ loum-feet” or 
cylinders cropped into holes in the floor (//utchinaon vy. Kay (1857), 23 Deav. 413). 

§) Holland v. Horgeon (1872), L. BR. 7 0. P. 328, Ex. Ch. 

k) Walmaley v. Mtine (1859), 7 C. B. (x. 8.) 115; Longbottom v. Berry (1869), 
L. B. 5 Q B. 123; see Mather v. Fraser (185ti), 2 K. & J. 536 (where the mode 
of attachment of the steam-engines, boilers, aud mill gear fastened in the mill 
is not stated). 

(i) Wiltahear v. Cottrell (1853), 1 E. & B. 674; see Holland v. Hodgson, supra, 


at p. 339. 
bn) Reynolds v. Ashby & Bon, (1904) A. O. 466. 
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fixture if it is placed in its position permanently and in order to make 
the land or building more valuable for the special purpose for which 
it is used. It is not a fixture if it is placed in position temporarily 
or for the purpose of the more convenient use of the chattel as a 
chattel (x); or if it is a mere convenience, and not a necessity, for 
the manufacture carried on in the factory (0). 


878. For the purpose of determining whether an article is a 
fixture under the above rule, it is treated as permanently attached 
to the premises, if the intention is that it shall remain there during 
the continuance of the term (p), though it is not essential that it 
should remain in the same position. It may, if of a suitable 
nature, be taken down and fastened in another part of the 
premises (q). Further, although the immediate object of fastening 
the articlo—such as a loom—may be to steady it, and make if more 
convenient to use as a loom, yet, if the presence of such article is 
an essential feature of the land or building, when the land or 
building is used for its intended purpose, the article makes the 
land or building more valuable for this purpose, and is regarded 
8s constituting an improvement of or addition to the land or build- 
ing: consequently they are fixtures. Hence articles and machinery 
useful for the purposes of land as agricultural land (r), or of a 
factory as a factory(s), and attached to it in the manner already 


(») For a summary of the cases which establish this principle, see /obsen v. 
Gort tinge, Lisi} 1 Ch. 182, 190, 0. A. Davis v, Jones (1818), 2 B. & Ald. 165 
(where jibs slightly fixed in a warehouse were held not to be fixtures), might not 
now be followed. 

(0) Larsona y. Hind (1866), 14 W. R. 860. A switchback railway is erected 
for its nore convenient use as machinery and not to enhance the value of the 
land, aud it is not a fixture (Chamberlayne v, Collins (1894), 70 L. T. 217, C. A.) 

(pr) Boyd vy. Shorrock (1867), LL. R. & Eq. 72, at p. 79; Holland v. llodgson 
(1872), L. R. 7 C. P. 328, du7, Ex. Ch. A carpet, though affixed to the floor, is 
repeatedly removed, independently of the existence of the tern, and is not a 
fixture (/oyd v. Shorrock, supra), Moreover, it is fastened down with a view to 
ita use as a carpet, pot to improve the house (J/olland v. Hodgson, sujra, ut 

p. 335, 337). 
i} Boyd vy. Shorreck, supra, 

r) Weitshear v. Cottrell (1853), 11. & B. 674; Holland v. Iodgson, supra, at 

. 339, 

j (8) Waelms'ey v. AMitne (1859), 7 C. B. (nN. 8.) 115, 131; Longbottom v. Berry 
(1869), L. R. 5 Q. Lb. 123, 138 (whero the mode of attachment of numerous 
machinos is very fully etated); //olland v. Modyson, supra (in effect an 
appeal agamst Longhottiom vy. Berry); Hobson vy. Gorringe, is7] 1 Ch. 182, 
C. A.; Reynolds v. Ashby & Son, (1904) A.C. 466; Crossley Brithers, Ltd. 
v. Lee, [18] 1 K. B. 86; see Mather v. Fraser (1856), 2 K. & J. 530; 
Ciimee v, Wood (1868), L. 1. 3 Exch. 257; affirmed (18695, L. BR. 4 Exch. 
328, Ex. Ch. These cases overrule the application of the rule as to fixtures 
(we p. 417, ate), mado in Jellawell vy. East ood (1851), 6 Exch. 295; and 

Vaterfall vy. Penistone (1850), 6 E. & B. 876, in which //lellawell vy. Eastwood, 

gupra, was followed, is overruled also. In Lincolnshire Finance Co. vy. Farrant 
Is). 2 T. 1. R. 248, an engine and machinery were held not to be fixtures, 

ut it is not etated how they were erccted. See aleo Fisher v. Dizon (1845), 12 

CL & Fin. 312, 329, H. L. Retorts, boilers, gas-holders, and other machinery in 
works aro fixtures, though not the meters fixed on the consumers’ premises 
fr Lee (tStt), L. R. 1 Q. B. 241 (a rating case)). As to the removal of 
uildings and machinery erected by miners working under customs entitling 
them to the use of surface lund, sce Make v. Hall (1883), & App. Cas. 195. As 
to taking trade fixtures as part of a manufactory under the Lands Clauses 
Oousolidation Act, 1845 (8 & 9 Vict. c. 18), 6. 92, see Gibson v. Hammersmith and 
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described, are fixtures notwithstanding that they could be removed 
without substantial damage to the freehold. 


879. Where machinery is a fixture, portions of it which are 
removable, bué which are an essential part of it, are also fixtures (t). 
Doors and windows are an essential part of a house and are 
fixtures (a), but not tapestry (L), pictures, and other articles slightly 
aflixed to the walls for the purpose of ornamentation(c). Gas 
fittings are notin practice treated as fixtures (d); and chairs screwed 
to the floor of a place of public entertainment have been held not 
to be fixtures (¢). 


880. Although an article has been attached to the demised 
premises by the lessee so as to become a fixture and to be a part of 
the premises, yet if it has been affixed for the purpose of trade or 
of ornament the lessee is entitled, in the absence of agreement to 
the contrary, to sever it from the premixes and to remove it(/). 


City Rail. Co. (1862), 2 Drew. & Sm. 603; tithe ComruLsony Purcuase oF 
Land AND Compensation, Vol. VI., p. 36, 

(t) Mather v. Fraser (1806), 2 KK. & J. 536, 559; Metropolitan Counties ete. 
Sociefy v. Erown (1859), 26 Beav. 454, 459; Re Richards, Ne parte Asthury, bx 
parte Lioyd’s Banking Co, (1869), 4 Ch. App. 630, 635 ; Shefield and South Yorke 
shire Permanent Benefit: Building Society Spray 15 Q. B. DV. 358, C. A.s B00 
Fisher v. Dison (1845), 12 CL & Fin, 312, 330, H. 1, 

(a) Climie v. Wood (1869), I. R.4 Exch. 828, 320, x. Ch.; see Co. Litt. 
65 a; Terlukenten’s Case (1589), 4 Co, Rep. 62 n, G4 a, 

(t) Leigh v. Taylor, (1902) A, C. 157, overruling on this point D'Myncourt vy. 
Gregory (1866), L. R.3 Eq. 382. But tapestry fixed as part of a general wcheme 
of decoration may be a fixture (Re Whaley, Whaley y. Roehrich, (1908) 1 Ch. 
G15; ree also Nortun vy. Dashwood, (1896) 2 Ch. 47). Stuffed birds and other 
apecimens in cases, which are easily removable, are not fixtures, though forming 
the contents of a museum in a settled mansion.houso (Hall (Viscount) vy. Bullock, 
[1697] 2 Ch. 55), 

¢) Hedlawell vy. Euatwood (1851), 6 Exch. 295, 313; Clinie v. Wood, supra, 

Though they may be included on a sule of a house with “ fixtures" 
(Sewell vy. Angeratetn (1868), 18 T.. T. 300). 

(e) Eyon & Co, 9. London, City and Midland Bank, [1903] 2 1K. B. 135; see 
Reynolds v. Ashby & Son, [1904] A. C. 466, 474. 

(/* Questions of the right to remove fixtures ariao in three cuses:— 
(1) Between the heir or devisee and the oxecuter of an absolute owner (soo 
btle ExgcvTors AND ADMINISTRATORS, Vol. XLV., pp. 220, 221) ; (2) between 
the remnainderman and the executor of a tenant for hfo or in tuil (see dtd.) ; 
and (3) between landlord and tenant, It is doubtful whether there is any 
relaxation of the strict rule in the first case (see thi/.). The property is taken 
in the condition in which the absulute owner has left it (/isher v. Jitron 
(1845), 12 CL & Fin. 312, UL 0.5; Bain vy. Brand (1876), 1 App. Cas. 762; 
Chime v. Wool, supra, at p. 330; He Hulse (Str Kiward), Hart., Beattu 
v. Hulse, [1905] 1 Ch. 406, 410; see Lawton vy. Salmon (1782), 1 Hy. Hl. 
259, n.(a}). Inu the second and third cases there is clearly a relaxation, in 
the second in favour of the executor of the limited owner, and in tho third in 
favour of tho tenant; and it has been ssid that the relaxation is groater in the 
third than in the second; see Lawton v. Lawton (1743),3 Atk. 13, 15; Khves v. 
Maw (1502), 3 East, 38, 51; 2 Smith, L. C., lth ed., 188; Grymes v. Loweren 
(1830), 6 Bing. 437, 440). But probably the relaxation ia the sume in cach cure 
(fie De Falbe, Ward vy. Taylor, (1901) 1 Ch. 525, 550, 539, C. A.; Me dudes (Sir 
Edward), Bart., Leattie v. Hulse, supra). WWowever this way be, it is clear that 
authorities in favour of the right of removal in the second case aro also 
authorities in its favour in the third case. Sometimes the term “ fixtures” has 
been confined to articles affixed to the freehold which ure removable at the 
will of him who affixed them (Hallen y. Runiter (1834), 1 Cr. M. & BR. 266; 
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As regards trade fixtures, this relaxation of the ordinary rule that 
what is once affixed to the soil is the property of the owner of the 
soil has been allowed in favour of trade and to encourage industry (9); 
but though the reason applies equally to agricultural fixtures, the 
relaxation has not been extended to them (h), and such fixtures are 
only removable by virtue of some statutory relaxation of the rule (i). 

Objects which have been affixed to the freehold by way of 
ornament fall, in this respect, in the same category as articles 
affixed for the purpose of trade, and are removable (k). Moreover, 


Elliott v. Bishop (1854), 10 Exch. 496, 608; Re Gawan, Ex parte Barclay (1855), 
5 De G. M.& G. 403,410; Re De Falbe, Ward y. Taylor, [1901] 1 Ch. 523, 538, C. A.); 
but this seems to be a misuse of the word. The questions whether an article 
has become a fixture—that is, a part of the frechold—ut all, and, if so, whother 
it can be removed by any other than the absolute owner of the freehold, are 
soparate questions. When an article has once become a fixture, the distinc- 
tion as to removability is indicated by the terms “landlord's fixtures" (though 
this was regarded in Elliott v. Bishop, supra, as inuccurate) and ‘ tonant’s 
fixtures,” It has also been said that, in cases where the right of removal 
exists, tho chattel has never become a part of the freehold (fe L/ulse (Sir 
Edward), Bart., Deattie v. Hulse, (1900) 1 Ch. 406, 411); but this, itis conceived, 
is erroneous, The chattel becomes affixed to the freehold and loses for the time 
ite chattel nature ; but by virtue of the exception ullowed in favour of tenants 
and limited owners, it may be severed and restored to its original cundition ; see 
Buin v. Brand (1876), 1 App. Cas, 762, at pp. 770, 772; Ainshall y. Lloyd (1837), 
2M. & W. 450, 459; Gibson v. Hammersmith and City Ruil. Co. (1862), 2 Drew. 
& Sin. 603, 609. As between mortgagor and mortgagoo, there is no relaxation of 
tho cornmon law rule, and articles affixed to tho frechold pass to the mortgagee 
as part of his security. This is so whether they are affixed before (A/ather v. 
Fraser (1856), 2 Kx, ws. 536; Climie vy. Wood (1868), L.R. 3 Exch. 257; affirmed 
(1NGO), « RA Exch. 328, Ex. Ch.; //olland v. Hodgson (1872), L. RB. 7 CO. P. 
328, x, Ch.), or after, the mortgage (Walmsley v. Mst/ne (1859), 7 OC. B. (N. 8.) 
115; Longbottom y. Berry saci L.R.5 Q. B. 123); and whether the mortgago 
is of freehold or leasehold premises, and is legal or equitable (Meux y. Jacobs 
(1870), I. R.7 ID. Ta. 4815; Boyd y. Shorrock fone J. R. & Kg. 72). As to 
mortgage by sub-demise, seo Southport and West Lancashire Banking Co. v. 
Thompsen (1887), 37 Ch. D. 64, C. A. Where the chattels belong to a third 
party, and havo been aflixed by the mortgagor after the mortguge under an 
agrremont — such as a hire-purchase agreement—giving the third party the 
right in certain events to remove them—this right, 1f exercisable at all (Clough 
v. Wood & Co, (1884) 1 Q. 2B. 715, C. A.), can only be exercised before the 
mortgagee takes possession (Hobson v. (orringe, [1897] 1 Ch. 162, C. A.; 
Reynolds v. Ashby & Sov, (1904) A.C. 466); £ldés vy. Glover and Hobson, Ltd., 
(is08) 1K, B. 388, C. A.). See title Mortaacs. 

(y) Poole’s Case (1703), 1 Salk, 363; Penfon v. Robart (1801), 2 East, 88, 90; 
Elwes y. Maw (1802), 3 East, 38, 52. Thus a lessee can remove vats used for 
soap boiling (/'oo/e's Cuse, supra); salt pans (Lawton v. Sa’mon (1782), t Hy. Bl. 
2a, n.(a)); engines for working collieries (Lawton y. Lawton (1743), 3 Atk. 
13; Dudley (Lord) v. Warde (Lerd) (1751), Amb. 113 ; Ward v. Dudley (Countess) 
(1887), 67 LL. T. 20); and generally such machinery as is referred to in the 
casos cited in notes (d)—(m), p. 419, ante; see Climie v. Wood (1869), L. B. 
4 Iixch. $28, 330, Ex, Ch. 

(A) Kiwea v. Maw, supra. 

i) See title AanIcuLTURE, Vel. L, pp. 272—274. 

ty The right of removal applies to articles affixed “for the more convenient 
or luxurious orcupation (of the premisos], or for the purpose of trade” (EvLiott 
v. Rishop, supra). The articles of ornament dealt with in the ulder cases 
were ornamental chimney-pieces, picr-glasses, tapestry and other hanzings, 
and wainacot fixed only oY screws (flues vy. Maw, supra, at p. 53; Buckland 
v. Butterfield (1820), 2 Brod. & Bing. 54, 58); as to marble chimney-pieces, 
wee Allen v. Allen (1729), Mos. 112; Lawton v. Lawton, supra, at p. 15); 
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the relaxation in favour of the tenant is extended generally to 
articles of domestic convenience and utility (1), provided that when 
fixed they do not become an essential part of tho house (m). 


881. In order that a fixture may be removable by the tenant, it 
must be possible to remove it without material damage to the 
building or land to which it is affixed(n). The right to removo a 
fixture aflixed for convenience and utility arises only where the 


Ez parte Quincy (1750), 1 Atk. 477; Dudley (/ord) v. Wurde (Lord) (1751), Amb, 
113; Lawton v. Sulimon (1782), 1 ly. Bl. 259, n. (a); Elliott v. Bishop (1854), 
10 Exch. 496, 510; [itshop vy, Elloté (1855), 11 Exch. 113, 119, Ex. Ch.; as 
to pier-glasses, sea Leck v. Relow (1707), 1 P. Wms. 91; a8 to tapestry, sea Syuier 
v. Mayer (1701), Freem. (cu.) 249; Harvey v. Harvey (1740), 2 Stra. MAL; Beck 
v. Rebow, supra; Ne Le Falbe, Ward vy. Taylor, (1901) 1 Ch. 623, C. Av; as to 
wainscot fixed with screws, sce Lawton v. Lawton (1743), 3 Atk. 13; Ex parte 
Quincy, anpra. The roluxation of the rule requires that tho article should not 
be an ordinary accessory tu the house, but that it should be specifically orna- 
mental (Buckland v. Butterfield (1820), 2 Brod. & Bing. 54, 88; Leackv. Thomas 
1835), 7C. & P. 327); a marble chimney-piece, now that such chimney-piccos 
uve become coimmon, is nut necessarily ornamental; and a chimney-pieve 
may be ornamental though not mado of marble (Bishop vy. hltott, aupra, 
at p. uk so a cornice, if ornamental, is removable (Avery vy. Chealyn (1835), 
3 Ad. & El. 75). As to the removability of fixtures on the ground thut they uso 
ornamental, see, generally, Ze De Fulbe, Ward v. Zuylor, at pp. 680, 689, 

() Clinwe vi Wood (1s09), L. R. 4 Exch. 328, Ex. Ch; VPttand v. Hudgaun 
(ist2), 1. R70. P. $28, 333, Ex. Ch. Under this head the following articlcs 
are removable :—Stuves and grates, fixed with brickwork in the chimney-places, 
which can be removed without doing injury tu the chimney-pluces (22, v. St. 
Dunstan, Neut ({ehabitants) (1825), 4 B. & C. 680, 6915 Grymes v. Boweren 
1830), 6 Bing. 437, 439; Le Gawan, Er parte Larcivy (1855), 5 Do GM. & &. 
403, 410; dL ve Lee (lob), TL. 1 Q. B. 241, 2645 see Syuier ye Mayer, 
capra); kitchen ranges, ovens, and coppers (Grymea vy. Bower, supra; 
Darly v. Harris (1841), 1 Q. B. 895 5 see Wian v. Lngilby Sane 5B. & Ald. 625); 
supboards which stand on the ground and are supported by holdfasty, and are 
rumovable without other injury to the walls than the marks of a few nails (J. 
vy. St. Dunatan, Keut (Mbhabutants), eupra; Re Gawan, Er parte Barclay, aupra); 
pumps ((rymes y. Roweren, aupra); bella (Lydey. Russell (1830), 1B. & Ad. 304; 
Pugh v, Arton (1869), L. 1. & Eq. 626, 629). The extension of the relaxation of 
the strict common law to articles of convenience sec.ns to have been overlooked 
in Wilde vy. Waters (1859), 16 C. B. 637, where a ladder and crane were held not 
to be removuble; but in fact this was unnecessary for the decision of the cause, 
since they had not been removed during the plaintiff's tenancy, and, whethor 
fixtures or not, were not removable afterwards (see tho text, infra). 

(m) This veema to be a correct qualification of tho exception in favour of 
removing articles of domestic utility. Thus doors and windows cannot be 
removed (Bishop vy. Elliott, eupra, at p. 119; Climte v. Word, eupra, at 
p. 329; and see p. 421, wae but the qualification is difficult to reconcile 
with the cases which allowed of the removal of grates (seo note (I), supra). 
In Jole’s Case (1703), Salk. 368, it was held that hearths and chimney-picecs 
put in to complete the houso were not removable, but this is not so in the cuse 
of vrnamental chimuey-picces (see note (4), p. 422, ante). 

(un) Zrappes v. Harter (1633), 2 Cr. & M. 153, 181; Avery v. Ches’yn, aupra ; 
Re Gawan, Ex parte Barclay, supra; Gibson v. Hammersmith and City Kail. Co. 

1862), 2 Drew. & Sm. 603, 608; see Wake v. [ali (1883), 8 App. Cas. 195, 205; 
mut trifling damage to the freehold is not regarded (Martin v. ive (1657), 7 
k. & B. 237, 244); and where the removal causes injury to brickwork, the 
brickwork need not be restored to a perfect state a4 though the urticlo it was 
intended to support were still there, but may be left in such a state as to be 
most useful to the lessur or the next tenant (foley v. Addenbrooke (1844), 
13 M. & W. 174, 196). 
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article is slightly affixed and can be removed entire (0); and, as 
recards trade fixtures and objects of ornament, although they may 
have to be taken to pieces in the removal, yet in general it 
is essential that they shall be capable of being put together in the 
samo form in some other place (p). Hence buildings substantially 
erected, though for the purpose of trade, are not removable (q), 
and glasshouses, when erected for ornament and pleasure, are not 
removable (r). Butin fact they can be re-erected in substantially the 
same form elsewhere, and they are removable when they have been 
erected by a market gardener for the purpose of his business (s) ; 
and slight buildings, erected for the purpose of trade (t), and build- 
ings which are accessory to removable machinery, are removable (a). 
In all cases of removal of buildings the removal must be with o 
view to re-erection elsewhere, and not merely for the purpose of 
destruction (0). 


882. Where fixtures are removable by a tenant he is only entitled 
to exercise this right during the term (c), and if he omits to do so 
they become the absolute property of the reversioner (d), save that if 
the tenant remains in possession after the term in such circumstances 
that he is entitled still to consider himself as tenant, his right to 
remove fixtures continues as long aos this state of things lasts (e); 


(eo) Cryin v. Boweren (1830), 6 Bing. 437, 440; see Leach v. Thomas 
ne), 7 : & DP. 327 (pillars of brick und mortar built on a dairy floor to hold 
milkpans). 

(p) See Whitehead y. Bennett (18485, 27 Ta. J. (crt.) 474. 

(q) Whitehead v. Dennett, supra; Wake vy. Hall (1880), 7 Q, B. D. 295, 301, 
©. A.; affirmed (1883), 8 App. Cas, 195 (see note (s), p. 420, ante), 

(r) Buckland v. Butterfield (1820), 2 Brod. & Bing. 54; Jenkine v. Gething 
(1862), 2 John. & HW, 520; but the boiler and pipes which form the heating 
apparatus are removablo (dbtd.). 

(s) See title AonicurturE, Vol. 1., p. 272; probably the brickwork should 
bo left, though this has been treated as doubtful (Syme v. Hurvey (1861), 24 
Dunl. (Ct. of Sess.) 202). 

() Such as wooden buildings erected on a foundation of brick (/’enton v. 
Fi.bart (1801), 2 East, 88; see Pitzherbert vo Shaw (1789), 1 Hy. Bl. 258, per 
GovuLn, J., at p. 209; Dean v. Allalley (1799), 3 Esp. 11; Elwes v. Afaw (1802), 
3 Enst, 38, 35. 

(a) Wake v. Hall (1883), 8 App. Cas. 210. In Whitehead y. Bennett, supra, 
Kinpens.ey, V.-C., considered that only a slight building, such as a shed, could 
be removed as being accessory to machinery. 

(b) Oukley vy, Monck (1866), L. BR. 1 Exch. 159, 167, Ex. Ch.; see Watherell v. 
Howells (1808), } Camp, 227. 

(c) Poole’s Case (1703), 1 Salk. 368; Ex parte Quincy (1750), 1 Atk. 477, 
Dwlley (lard) vo Warde (Lord) (1751), Amb. 113; Zande yv. Russell (1830) 
1B, & Ad. 394, 395; Menshall vy. Lloyd (1837), 2 ML & W. 450, 459; Gibson ¥v 
Hammersmith and City Ratt. Co. (1862), 2 Drew. & Sm. 603, 608. 

i) Poule’s Case, supra; Meuz y. Jacobs (1875), L. R. 7 LH. L. 481, 490. 

e} Weeton v. Woodcock (1840), 7 M. & \WW. 14, 19. The tenant's right to remove 
fixtures continues during his original term and during such further period of 
possession by him aa he holde the premises under a right still to consider him- 
self as tenant (Minshall v. Lloyd, supra; Reffey v. Henderson oo 17Q B. 
674, 880); or “during his term, or during what may, for this purpose, be 
considered ag an excrescence on the term” (Mackintosh v. Trotter (1838), 3 M 
& W. 184, per Parkg, B, at p. 186); see Leader v. Hemewond (1858), 5 CO, B 

X.8.) 6; Ke # beria, Ex parte Brook (1878), 10 Ch. D. 100, 109, OC. A, 

esrhatias vy. Woolf, [ au 1 Ch. 641, 652. This extension of time does not 
apply if notice to quit has been given and the tenant remains in possession with- 
out any ground for assuming consent by the landlord (Deeble v. M' Mullen (1857), 
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and if he is a tenant holding on an uncertain tenancy, then his 
right to remove fixtures continues for a reasonable time after the 
determination of the tenancy(/). This rule applies in whatever 
manner the term comes to an end, whether by effluxion of time or 
by surrender (q) or forfeiture (hk); save that, in case of surrender (i) 
or forfeiture (j), a third party, such as & mortgagee of the fixtures 
from the tenant, is entitled to a reasonable time (4) within which 
to remove them. A tenant, who is entitled to remove fixtures under 
the stipulations of the lease, can remove them within a reasonable 
time after the determination of the term (/). 


883. From the principle that the tonant is not at liberty to 
removo fixtures after the determination of the term, including a 
determination by surrender, it follows that where there is an actual 
surrender, followed by the grant of a new lease to the same lessee, 
the now lease includes the former tenant's fixtures as part of the 
demised premises, and, in the absence of express stipulation, any 
right which he had to remove them is gone (Qm), Lut where the 
surrender is a surrender by operation of law on the taking of the 
new lease the result may be different, and the cireumstanees may he 
such as to justify the inference that the new demise docs not 
include the tenant's fixtures, but that the rights in respect of these 
are Iceft unaffected (1). 


81. C. L. R. 355, 365); where, for instance, the landlord has commenced 
procecdings to recover possession {Barf vy. Probyn (89d), 11 T. LR. 467); seo 
Kitzherbert vy. Shaw (1759), 1 Oy. Bl. 258; Heap v. Barton (1852), 12. 274; 
contra, Penton y. Robart (1801), 2 East, 88 (where it was considered that. the 
right of removal continued ag long as the tenant remained in possession); Keo 
Ke Maryport: Hematite Iron and Stel Ca, Cumberland Caton Lanking Co. ve 
Mary, ort Hematite Tron ced Sted Co, [Ps02] 1 Ch. 415, 426. 

(/) Cally vo Monek (1806), L. Re 1 Exch, 160, 194, dex. Choy Re Lobes, 
Bec parte Brook (1878), 10 Ch. Db. 190, 109,C. A, In Choad vy, Wead sda), 1. 
4 Exch. 325, 829. Ex. Ch. it was suggested that any tenant war allowed a 
reasonable time after the expiration of hie term, but this concession i only made 
in favour of tenancies which are uncertain in thei duration and which are 
determined without notice, 

(y) dle Roberta, Ex parte Brook, aupra, at p. 110, 

(hk) fugh v. Arton (1860), LL. Ro8 Eg. 6265; see Weelon ve Wordeock ee 7 
M. & W. 14, 19; contrans to fixtures which by the express terns of the louse are 
to be the property of the lessee (die Walker, er parte Ganld (S84), 15 QT Dd. 

(1) Lonion and Westaninster Loon and Iiaoint Co. vy. Drake (dso, oC. Bs. 
(N. 8.) 708; Saint vy. Pildey (S756), TL. 10 Exch. 197, 

(7) Re Glasdir Copper Works, Ltd, English lo tro- Metallurgwal Co, Ltd. v. 
Glasdir Copper Worka, Ltd., L104 1Ch. 810. As to removal by a trustee in 
bankiuptey who disclaims the leuse, sco Bankruptcy Act, 1863 (46 & 47 Vict. 
c. 52), 6.53 (3); Re Moser (1884), 13 Q. B.D. 738; compare Re Ruberts, ba parte 
Brook, anpra ; and sec title Bankreurrcy AND INSOLVENCY, Vol. I. pp 198, 19 t. 

(k) See Mousa v. James (1878), 38 L. T. 505,C. A. But the assignee of rowing 
erops can only take them subject to payment of the rent and expenses of 
cultivation since the surrender (Clements v. Matthews (6b), 11 Q. B.D. 80%, 
C. A.). 

(/) Pugh v. Arton, supra, at p. 630; see Stanafeld vy. Portamonth Corporatum 
(1808), 4 C. B. (nN. 8.) 1203 Surener 9, Bromilow (1865), 34 1.0. (@. B.) 150. 

m) Leschallas v. Woolf, [1908] 1 Ch. G41. 

tr Leachaltas v¥. Woolf, supra; eco Re Thomas, Ex parte Willonghly I’ Ereshy 
( Buvoncas) (1881), 44 L. T. 781, C. A., where the point was not decided; end 
compare Thorpe v. Milligan (1857), 6 W. R. 346. If the new lease contains 
covenant to repair. thix will apply to trade fixtures affixed duing the furmer 
lease (Thresher ¥. East London Water Works Co. (1824), 2 B. & C. 608). 
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884. In order that a licence by the landlord for the removal of 
fixtures after the determination of the tenancy may be available 
acainst the succeeding tenant it should be under seal (0). But a 
parol agreement by the landlord to take fixtures which the tenant 
could remove, since it does not relate to an interest in land, is 
enforceable ( p). 


885. The lessee’s right to remove trade or other fixtures is 
subject to the terms of the contract between the lessor and himself, 
and will be lost if he has covenanted to yield up the demised 
premises with the fixtures in such language as to make it impera- 
tive to construe “fixtures” as including fixtures removable by a 
tenant (q). But for the lease to take away the ordinary legal right 





(o) Roffey v. Henderson (1851), 17 Q. B. 574; nor can fixtures be removed 
under such an agreement a8 against a mortgagee taking without notice of the 
agroement (7humas vy. Jennings (1806), 40 W. RR. 98), 

(p) Hallen y. Runder (1884), 1 Cr. M. & BR. 226; Leev. Gaskell Sp, 1Q.B.). 
TO); ceo Lee v. Risdon (1816), 7 Taunt. 18S ; tithe AGRicuLTURE, Vol. I, p. 274. 
Where the tenant har not removed fixtures during the term he cannot 
maintain trover for them afterwards (Lee v. Risdon, supra; Coleyrare vy. Dias 
Santos (1823), 2 BL & C. 76; Alinshall y, Lloyd (1837), 2 M. & W. 450); contra, 
if the articles in fact remain personal chattels throughout (avis y. Jones (1818), 
2. & Ald. 165; and sce title Troven anb DETINUE). 

(7) Thus the word ‘fistures," if it stands in the covenant by itself, will 
apparently include both lundlord’s and tenaut’s fixtures (Leschallas v. Woolf, 
(ivus} 1 Ch. G41); but if the covenant enumerates a series of specific items, all 
of which are of the nature of landlord's fixtures, and then concludes with 
general worda such az “‘all other fixtures,” the general words will be construed, 
according to the ejustem gencria rule, as including only landlord’s fixtures, and 
the tenant will retain his ordinary right to remove tenant's fixtures. Thus the 
words ‘ together with all locks, keys, bars, bolta, marble and other chimney- 
pieces, footpaces, slabs, and other fixtures and articles in the nature of 
lixtures”’ have been held to include only landlord’s fixtures, the words “‘ marble 
and other chimney-picces ” being taken for this purpose to refer only to such 
as are not ornamental (Bishop vy. Elliott (1855), 11 Exch, 113, Ex. Ch.; see 
Dumergue y. fumaey (1863), 2 1. & C. 777, 788, Ex. Ch.; Sumner y. Dromilow 
Sait 341. J. (Q. B.) 130); and to restrict the general words in this manner it 
is suflicient that the specific words should refer only to articles which ordinarily 
are not removable by the fenant (Lambourn v. McLellun, [1903] 2 Ch, 268, C. A.). 
But if the specific words are not assignable exclusively to ‘landlord's fixtures,” 
then the general words will have their full effect and will prevent the removal 
of tenant's fixtures (IWilsen v. Whateley eee 1 John. & H. 456; Bidder v. 
Trinidad Petroleum Co, (1868), 17 W. R. 153, where also “erections” was 
held to be a wider term than “ buildings,” and to include cisterns and boilers 
embedded in brickwork). A covenant to deliver up buildings erected during 
the term includes trade buildings (Naylor y. Collinge (1807), 1 Taunt. 19; 
Thresher vy. Kast London Water Works Co, (1824), 2 B, & C. 608, 614); see Foley 
v. Addenbrooke (1844), 13 M. & W. 174 (where buildings had to be delivered up, 
but not machinery). A covenant to deliver up a watermill with “all fixtures 
and improvements” includes new millstones set up by the lessee, although 
sccording to the custom of the country he could have removed them (Martyr y. 
Bradley (1832), 9 Bing. 24); a covenant to yield up ‘erections and improve- 
ments" extends to a greenhouse (Jest v. Blikeway (1841), 2 Man. & G. 729, 
754); to a verandah (/’enry v. Brown (1818), 2 Stark. 403); and to a plate glass 
front (//aslett v. Burt (1856), 18 C. B. 893); and a covenant to yield up specified 
machinery extends to substituted machinery (compare Sunderland v. Newton 
(1830), 3 Sim. 450) But the analogy of these cases is not to be preased too 

» and the covenant will not necessarily extend to new machinery of an 
improved kind which was not contemplated at the date of the lease (Cosby v. 
Shaw (1888), 23 L. B. Ir. 181, 0. 4.). A covenant in a lease of salt works to 
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of a tenant to remove “tenant's fixtures,’ the intention to this 
effect must be clearly expressed (r). 


Secr. 4.—Erceptions and Reservations, 


886. An exception is always of part of the thing granted, and 
refers, therefore, to a thing in esse (3). Thus there may be a grant 
of a house except certain rooms, or of a farm excopt certain fields, 
or of land except the timber growing on it or the minerals 
underneath it (!). All theso are true exceptions ; they withdraw a 
physical part from that which is first mentioned as passing (a), the 
result being that the thing excepted is nu part of the parcels (0). 


887. The term “reservation” may be used in a wide sense as 
meaning any benefit in respect of the subject-matter of the grant 
which is kept by the grantor for himself. Thus it may imply a 
keeping back of a physical part of the thing, in which case it is equi- 
valent to un exception, and, accordingly, when the context requires 
it, the word “ reserving” is construed as making an excoption (c) 5 


leave the works in good repair preventa the removal of salt pans which have 
been erected s0 as to be fixtures (Manafield (harl\ vo Blackburne Sy 7} 
Bing. (N. ¢.) 426); but a covenunt tu yield up “works” does not extend to 
articles which are not fixtures (eanfort (Dike) vy. Dates (1862), 3 De G.I. & J. 
351, 388, UC. A.) 

(r) Beaufint (Duke) ve Bates, supra, at p. 890; seo Mewata, Lid. vy. Ehudson 
Brothers, Ltl. (911), 181.0. Jo, 317, C. A. The covenant to yield up in repuir 
usually contains an express oxception of “tenant's fixtures.” When it 
expressly includes “all fixtures, whether tenant's or trade fixtures, or other- 
wise,” the intention to prevent removal of any fixtures is equally clear (svo 
Dunerque vy. umecy Sree 21L.&.C. 777, Ex. Ch.) A covenant in a bead lease 
for delivery up of trado fixtures will prevent an underlessco from removing 
buch fixtures (/'orter v. Drew (1880), 6 C. 1’, D. 143); and seo p. 411, ante. 

(s) Co, Litt. 47a; Shep. Tuuch., ed. Preston, 80, 

(f} An exception of “all mosses and turbaries” has been held to except all 
places in which turf, or matter in the course of becoming turf, is found (Quinn 
vy. Sheedds (S77), LEE RCo. ead. 

(«) But an exception of the wholo of what has been granted is repugnant and 
voll; e7., a lease of all the lessor’s lands in a certain place, except specified 
lands which are in fact all that he hus there (Jorrell v. Collins (1082), Cro, 
Kliz. 6): und similurly, the exception is void if it is of something specifically 
mnentioned 1 the parcels, though not the whulo of them; seo tile DEEDS AND 
Oinen INSIRUMENTS, Vul. X., p. 471, note (m); compare Miller vy, Pratt (1605), 
Dyer, 26% b, mete (40)); unless the thing has been montioned merely us 
ass sting in the description of the whole, and not by way of grant (lds v. Lord 
Lromate (18643, 16 T. Ch. It. 184, CA. 5 Cochrane v. M' Cleary (1600),4 TW. C. T. 
165, Ex. Ch.). Where the terms of the Jeaso provont an apparent exception 
from operating as such, it may operate a3 a re.demise of the part purporting to 
be excepted (Muruney v. Macuamare (1872), 20 W. RB. 905). As to uncertainty 
in an exception, seo title Deeps anp Ornen InstecMents, Vol. X., pp. 441, 
471. Premises excepted outof an exception pass as purt of the premixos dumised 
(Leiyh v. Shaw (1005), Cro, Kliz. 372). As to whether premises are to be treated 
az demised or reserved, see Hebbert v. Thmus (1835), 1 Cr. M. & B. 861. 

(b) Cooper v. Stuart (1880), 14 App. Cas. 286, 289, 200, P, C.; sre Fancy v. 
Sectt (1828), 6 L. J. (0. 8.) (K. 8.: 305. The exception is construed mout strongly 
against the lessor and in favour of the les-eo; seo title Deeps and OLUER 
InsTRUMENTS, Vol. X., p. 441. An exception of “bogs and turf-mosses” 
excepts the soil (Muyle v. Ulpherts (1841), 4 1. Eg. R 241). 

(ce) Co, Litt. 43a; see Loe d. Douglas v. Luk (1835), 2 Ad. & El. 705, 745; 
Lut the word “‘ reservation " will not be cunstrued as meunirg “exception” if 
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or the word may imply that the grantor reserves to himself some 
equivalent for the use of the land, such as rent or services in the 
nature of rent, and this is the only meaning of “ reservation” when 
used in its strict legal sense (d). 

The word “reservation,” again, may mean that the grantor 
keeps for himself some right of user or of taking the profits of the 
land, and in conveyancing practice the words “except and 
reserving ” usually introduce the creation in favour of the lessor of 
an easement, or of & profit a prendre. But in this case the clause 
operates as the regrant of an incorporeal hereditament by the 

antee to the grantor(e). ‘lo give the regrant legal validity the 
instrument must be executed by the grantee, and in tlie case of a 
lease this requirement is satisfied by the lessee’s execution of the 
counterpart (/). There may be a reservation out of a parol 
demise (q). The reservations in leases which operate by way of 
revrant are usually of the free running of water and soil coming 
from adjacent buildings (4) and the right to make and maintain 
sewers under the demised premises (i), rights of way and other 
easements over the demised premises (i), and rights of sporting (1). 


effect can be given to the instrument hy construing it in its technical sense 
(Doe d. Douglas y. Lock (1835), 2 Ad. & Ll. 705, 745, 746). 

d) Doe d. Douglas y. Lock, supra, at p. 743. 

e) 7 bid. ; “ What relates to the privilege of hawking, hunting, fishing, 
and fowling, is net either a reservation or exception in point of law; and 
it is only a privilege or right granted to the lessor, though words of reser- 
vation and exception are used.” For this purpose an easement and a profit 
ad prendre ure on the samo footing (Wickham v. Hawker (1840), 7 M. & W. 63, 
67; Durham and Sunderland Lail, Co. v. Walker (1842), 2 Q. 3B. 940, 967, 
Ex, Cho: a right of way ‘is neither parcel of the thing granted, nor is it 
issuing out of the thing granted, the former being essential to an exception 
and the latter to a reservation’), Soe alao titles EASEMENTS AND PROFITS A 
Prenpre, Vol. XE, p. 249; Fisuenres, Vol. XIV., p. 584; Game, Vol. XV., 
pp. 218, 219. But Sir hh. Coke's definition of a reservation (Co, Litt. 47 a), 
that it is “always of a thing not tn esse, but newly created or reserved out 
of the land or tenement demis+ed,” suits the reservation of an easement as 
much as the rewrvation of a rout; compare Houstoun vy. Sligo (Marquis) (1886), 
bo 1. T. 614, A. 1. 

(ff) Derham and Sunderlant Katl Co. y. Walker, supra, at pp. 967, 968. But 
even without oxecution by the grantee, the grant may operate as evidence of 
an agrovinent to regrant the casement or profit @ prendre (May v. Delleville, 
(1905) 2 Ch. 605; and see Thelineson v. Léddard, [1900] 2 Ch. 635, 615). 

(9) Bridgland v. Shapter (1839), 5 M. & W. 375. 

(A) Such a reservation extends to water and soil coming from the adjacent 
pon. whether it first arises there or not, but does not ordinarily extend 

yond water in its natural condition, and such matters as are the product of 
the oad use of land fur habitation (Chadwick vy, Alarsden (1867), L. B. 2 Exch. 
255, 280). 

i) Nee Lre v. Stevenson (1808), EB. B. & E. 512. 

k) Asto the effect us a rogrant of a proviso securing rights of way to the 
lessor, ace Jynevor (Lori) v. Tennant (1886), 33 Ch. D. 420, O. A.; affirmed 
1888), 13 App. Cas. 279; as to the reservation of » watercourse, see Doe 

» Eyremont (karl) v. Williama (1848), 11 Q. B. 688; and as to watercourses, 
wee titles EaseMeNTS AND Prorits A Prenpre, Vol. XI., pp. 310 ef ceg. ; 
Warns asp Watsnxcornses, As to the liability of the lessor to maintain a 
culvert which he has reserved, see Anderson v. Cleland, [1910] 2 I. B. 334,C. A. 
As to the reservation of power to the lessor to alter a road, see Butt ¥. /mperial 
Gas- Light Co. (LSG6), 15 W. B. 92. 

(f) See Hickham v. Hawker, eupra ; see titles Fisneries, Vol. XIV., p. 584. 
Gams, Vol. XV., p. 218. , 
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888. It follows, also, that the reservation may operate in fayour 
of a person who is not a party to the deed (m). 

A reservation of a right of sporting in favour of the lessor and his 
assigns, where the right is exercisable concurrently with the lesseo, 
is not available for licensees of the lessor(n); but it is otherwise 
where the lessor excepts a part of the premises with right of accoss 
thereto, and the lessor can authorise licensees to use the excepted 


part (0). 
Szor. 6.—T'recs and Underwood. 


889. The respective rights of landlord and tenant as to troos vary 
according as the trees are timber trees or not(p). All trees pass 
as parcel of the demised premises unless they are excepted (q), and 
the lessee has a special property in timbor treoy so long as they are 
annexed to the land, and by virtue of this he is entitled to all such 
benefit—such as fruit or shade—as may be derived from them while 
so annexed(). He is also entitled to fell timber for tho purpose of 
repairing buildings and fonces so as to keep them as he found them, 
and to mend implements, and also for fuel if there is not sufficient 
dead wood available ()). If the house falls by tempest or othor act 
of God, the tenant may take timber to rebuild it (¢). But when 
timber trees are dead—that is, are dotards—the tenant is entitled to 
cut them down and take them (d), and such trees also belong to him 


(m) Wickham y. Hawker (1840), 7 M. & W. 63, 67. Whon a lonae of a farm 
is subject to the use of a golf course, with liberty for the golf club to keep the 
course free from long grass, the question what is lane graas is to be determined 
from the gulfer’s point of view (Woodward v. Meywood (1010), 27 TL. Lt. 1238), 

(n) Reynolds vy. Moore, [1898] 2 L RB. Gil; and see tithe Game, Vol. AY., 
Pp. 216 ef #09. 

(0) Metcalfe vy, Westaway (1864), 17 0. B. (N. 8.) 658. 

(p) Co. Litt. 53a; Aubrey v. /isher (1809), 10 Bast, 446, 455; Dunn vy. Bryan 
(1872), 7 1. R. Eq. 143; compare Whitty v. Dillon (Lord) (1860), 2 F.& FB. 67. 
As to what treos are timber, see title AGricuLTune, Vol. 1., p. 296; Chandos 

Duke) vy. Talbet (1731), 2 P. Wms. 601, 606; and soe tithe Custom AND 
sages, Vol. X., p. 259. 

q) Mervyn vy. Lyda (1533), Dyer, 90 a; seo Parret y. Barret (1627), Wet. 34. 

i Herlakenden’s Case (1589), 4 Co. Rop. 628, b. 

(b) Co, Litt. 3b. The use of timber for such purposes is called ‘ housebote,” 
“ plowbote,” and “ firohute” (iid ), or “estovera” (Co. Litt. 41b). Compnre 
Courtenay v. Fisher ( na 4 Bing. 3. But, although the tenant may foll 
timber for necessary botes, he must at his own peril select such trees aa are fit 
for the purpose, and employ them accordingly (Simmons y. Norton (1831), 7 
Bing. 640, 619); and the tenant cannot sell the timber and use the ede in 
the purchase of other material for the repair of buildings (Co. Litt. 93 b), 
nor may ho cut down timber in advance so as to be used for repairs as occasion 
requires (Goryes v. Stanfield (1597), Cro. Eliz. 693). Tho tenant does not 
acquire a right of sule by the landlord’s long acquiescence (compara Courtiwn 
(Lord) v. Ward (1802), 1 Sch. & Lef. 8). Similarly, a tenant may cut turf for 
fuel, but not for sale (Courtiwn oat v. Ward, supra; De Salia (Count) vy. — 
ets 2 Mol 516; Waterpark (Lord) v. Austen (1822), 1 Jo. Ex. Ir. 627, n. 5 

‘ollard ¥. Sitth (1826), 1 Hog. 391; Whitey. Walsh (1829), 1 Jo. Ix, Ir, 626, n.), 
unless nothing but bog is demiacd and it is not capable of use except by being 
cut for sale, or if it wus cut for sale at the time of domise (Coppinger vy. Gubbine 
(1846), 3 Jo. & Lat. 397, 410), As to estovers, see title Commons AND Liicuts 
or Common, Vol. IV., p. 466. 

¢) Herlakenden’s Case, supra, at p. 63 a. 
Oo. Litt. 58a; see further title Acricutrune, Vol. I., p. 296. 
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if they are blown down (e). If the tenant cuts down timber under 
any other circumstances or tops it, or does any act by which it may 
decay, this is waste (/). 


890. The general property in timber trees is in the landlord (9), 
and if the tenant or any other person severs them from the land, or 
if they are blown down, the special property of the tenant is 
determined, and the landlord may take them as parcel of his 
inheritance; similarly, if the house is pulled down, the timber 
belongs at once to the landlord (h). 


891. Where trees have not attained the age necessary to male 
them timber trees, their prospective value as timber trees prevents 
the tenant from cutting them down, save in a proper course of 
thinning, and if he does so he commits waste (2) ; and so also if he 
suffers the young plants or germens to be destroyed (i); though 
if he does this in a due course of cultivation, and for the purpose of 
improving the growth of adjacent timber trees, he is entitled to 
the procecds(l). There may also be a coppice of timber trees, that 
is, where the trees are felled and shoots are allowed to grow from the 
etumpe (m), these being cut at intervals of fifteen years and upwards. 
The tenant in such caso is entitled to continue the same cutting at 
the proper timo, and to take the proceeds without regard to the age 
of the trees (7). 


892. The general property in trees which are not timber and in 
underwood is in the tenant (0), and he may cut them down, provided 
that they are not planted for ornament or for the protection of the 
house or of banks, or for shade to animals at pasture(p); and 
provided, further, that the cutting does not change the nature of the 
property demised. ‘hus the tenant may not cut down apple-trees 
In a garden or orchard, or cut down a quick-set hedge (q), or 
plough up strawberry beds in full bearing (r). Where the tenant 


e) Ilerlalenden's Case (1589), 4 Co. Rep. 62 a, 63 a. 
) Co. Litt. 63¢. For form of covenant to preserve trees, see Encyclopodia 

of Forms and Vrecedents, Vol. VIL, pp. 243 e¢ aq. 
a} ferriman y. U'cacock (1832), 9 Bing. 384, 386 
h) Herlakendewe Case, supra, at p. Gla; Ward v. Andrews (1772), 2 Chit. 636, 
See Kdwards vy, Heather (1724), Cas, temp. King, 8. [fenco a tenant for years 
ae maintain trespass for timber cut down (rans vy. Evans (1810), 2 Cump. 
491). 

(f) Philipps vy. Smith (1845), 14 M. & W. 589, 594; Honywood v. Hunywood 
(1874), L. i. 18 Eq. 306, 810; see Anen. (1581), Godb. 4. 

k) Co. Litt. $3 a. 

1) Honwoed v. Touywod, supra, at p. 312, 

in) L.e., atlea cords ee v. Mugnine, (1891) 3 Ch. 306, 362, C. A.). 

n) Plallinpa v. Smith, eupra, at p. 594; Bayot vy. Bagot, Leage v. Legge (1863), 
$2 Beay, 509, 517; Dashwood v. Magniac, supra, per Cuitry, J., at pp. 330, 392; 
gee Mual (Lord) vy. Kendall (1853), 17 C. B. 260. 

(0) Berriman v. Pencock, supra, at p. 387; a3 to non-timber trees and under- 
wood, see 2. v, ferrybridge (ludhabitan’s) (1823), 1 B. & C. 375, 383. 
m aaa Lith 53a; Phillipps v. Smith, supra ; Hunywood v. Lunywood, supra, 
&) Co. Litt. 68 a; Phillippe v. Smith, supra, at p. 594; Berriman v. Peacock, 
supra, at p. S87. 

(r) Wafherell v. Howelle (1808), 1 Camp. 227. 


Part IV.—PREMISES INCLUDED IN THE DEMISE. 


properly cuts down trees or underwood, he is entitled to the 
proceeds (8), and so, too, where they are cut down by a stranger and 
the tenant adopts his act. But the tenant can only cut down the 
trees or underwood in a seasonable manner (?), and so as not to 
prevent them from growing again (a); he cannot take up a growing 
tree (b), or stub up the stools from which the young shoots will 
spring (c); and if he exceeds his right he is liable to an action for 
waste (d). 


893. A tree partly on the land of one person and partly on 
that of another, so that the roots derive nourishment from the soil 
of both, belongs to the owner of the soil where it was first sown or 
planted (e). 


894. The common law rights of landlord and tenant in respect 
of trees growing on the demised land may be varied by the contract 
of the parties, and this is done either by exception, or by covenant 
or agreement. An exception of ‘‘trees” refers primd facie to trees 
which are useful for their wood, and hence it does not extend to 
fruit trees(f). In an exception of timber and other trees, under- 
wood, ‘‘ bushes and thorns, other than such bushes and thorns 
as shall be necessary for the repair of the fences,” the final 
words do not specify any particular bushes and thorns, and hence 
they do not operate as an exception from the exception. All the 
bushes and thorns are excepted, subject to the right of the lessee 
to take such as are necessary for the repair of fences (9). 

An exception of “timber and other trees” refers only to the 
trees themselves, and does not except the soil, but only suflicient 
nutriment out of the land to sustain the life of the trees (i), and it 


‘3 Berriman y. Peacock (1832), 9 Bing. 3S4, 386. 
t) Brydgea vy. Stephens (1821), Mudd, & G. 279. 

(a) See Anon. (1581), Godb. 4. 

(b) Empson v. Soden (1833), 4 2B. & Ad. 655, 657; but a market gardenor is 
entitled to remove trees and shrubs in the course of his trade (/'entun v. Rubart 
(1801), 2 East, 88, 90; Wyndham vy. Way (1812), 4 Taunt. 316); compare 
Wardell v, Usher (1841), 3 Scott (nN. 2.), 608; and see Agricultural Holdings Act, 
1908 (8 Edw. 7, c. 28), 8. 42; titles AGricuLTURE, Vol. L, p. 272; SMaLb 
HOLDINGS AND SMALL JJWELLINGS. 

(c) Co, Litt. 53a; PAtllipps v. Smith (1845), 14 M. & W. 589, at p. 694; Dunn 
v. Bryan (1872), 71. R. Eq. 143; seo Gaye and Smith's Cuse (1613), Gudb. 209. 

(d) Berriman v. Peacock, supra. 

e) EHulder vy. Coates (1827), Mood. & M. 112. 

J) London y. Southwill (Collegiate Church) (1618), Wob. 403; Wyadham 
v. Way (1512), 4 Taunt, 316, 318, n. (a). It ix the sume, although the 
exception is of “all timber and other trees, but not the annual fruit thereof,” 
for the term “fruit” is not in legal arceptation confined to trees which are 
popularly known a fruit trees, but applies to the produce of ouk, elm and 
walnut trees (/tullen v. Denning (1826). 5 B. & C. 842, per Bayury, J., at 
p. 847). The exception will extend to trees at any time growing on the land 
during the demise; but as to leases in Ireland, see Galwey v. Baker (1840), 7 
Cl. & Fin. 379, H. L. 

(y) Jenney v. Brook (1844), 6 Q. B, 323, Ex. Ch. If the lessor has covenanted 
to provide stukes and burhes for repuir, it seems that he miust assign the 
bushes before the tenant can cut them (shid., ot p. 331). 

(h) Lifurd’s Case Ne 11 Co. Rep. 46 b, 50 a; Whilster vy. Paslow (1618), 
Cro. Jac. 487; contra, v. Rock (1729), 2 Selwyn, Law of Nisi Prius, 
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is the same where the exception is of “saleable woods” (i). But 
an exception of “ plantations ” (7), or “ woods and underwoods ” (i), 
refers also to the soil, and excepts the soil on which the trees grow. 
If the exception is of ‘timber and other trees, wood, and under- 
wood,” the former words control the latter, and the soil of land 
covered with growing wood does not pass (/). 


895. An exception of timber or other trees is usually accom- 
panied by a reservation of the right to enter and to cut and carry 
them away; but this is not essential. An exception of trees carries 
with it the right to do all things necessary for getting and disposing 
of them, and consequently, without express reservation, the lessor 
may enter to show the trees to an intending purchaser, and either 
he or the purchaser can cut them down and carry them away (1), 
unless, indeed, the timber is ornamental, and the lessor has so 
acted as to make it inequitable that he should fell it, where, for 
example, he has consented to the lessee spending money in 
improving the grounds (x). In the absence of express agreement, 
the excep'ed trees are at the risk of the lessor, and the lessee is 
not bound to protect them from his cattle («). 


896. Covenants relating to trees are usually intended, when 
entered into by the lessor, to provide for the delivery of timber for 
repairs, and, when entered into by the lesses, to restrain inter- 
ference with the trees, whether they are included in the demise or 
excepted. Under a covenant by the lessor to deliver timber growing 
on the premises suffigient for the repairs thereof, he must deliver 
timber sufficient in quality as well as in quantity (p). 


897. Whon trees are excepted out of a demise, the cutting of 
them is not waste, since waste can only ba committed of the thing 
domised (q); and, although it 18 actionable as trespass, if is usual to 
support the exception by an express covenant on the part of the 
lessee not to fell, lop, or top them (7). But such a covenant will 


th od, 144 For forms of demise excepting trees, see Encyclopedia of 
Forms and Precedents, Vol. VET... pp. 528, 540, 

(i) Pinecumb y. Thomas (1619), Cro. Jac. 624. 

(7) Sempaen v. Brook (1855, 19 J.P. Ast. 

(i) Tee vy. Sava (1596), Oro! Eliz, 521; Whilater v. Paslow (1618), Cro. Jac. 487. 

Legh ve Heald (i830), 1 BL & Ad. 622. 

m) Liforda Case (1614), 11 Co, Rep. 46 b, 52 a; and it is pot necessary that 
the luase should be under seal, if it is under hand only, the lessor enters as 
licenseo of the lessee (//eitt v, Isham (1851), 7 Exch. 77). See also title Dezps 
AND OViHER ENstruments, Vol, XL, p. 471. 

n) Jackson», Cator (1800), 5 Vea. 688. 

‘" CUithera vw. THiggn (1636, W. Jo. 388; Glenkam vy. Hany (1700), 1 
Tal. Raym. 739; but this aeoms tu be contrary to principle, since the damage by 
tho lesee's cattle is a treapass, and where a field contains young trees and 
shrubs, the tenant should give notice to the Inndlord before grazing cuttle in 
it, xo that the landlord may protect them by fences (Forwler ¥. Johnstone (1892), 
8 T. L. R. 327) ; see gonerully as to trespass by animals, title Animas, Vul. I, 

» 365 ef -ey. 

Ly p) Snell : Snell (1825), 4 B. & C. 741, 749. 
P (9) Wren d. Peters v. Vivian (1807), 8 Enst, 190, 192; see Barret v. Barret 

627), let. 34. 

(r) See Raymend v. Fitch (1835), 2 Cr. M. & R. 588. The executor of the 
lessor can sue for a breach of the covenant committed in his lifetime (ibid.). 


Part 1V.—PREMISES INCLUDED IN THE DEMISE. 


not prevent the lessee from cutting trees or underwood which 
interfere with the use of the land for the purpose for which it is 
domised (s\. 

Although trees are not excepted, the lessee may be placed 
under special restrictions as to removing them during the tenancy, 
or under special obligations as to delivering them up at the end 
of the tenancy. Under a covenant not to remove or grub up or 
destroy trees, the lessee is prevented from removing trees from one 
part of the premises to another, or taking them away (unless doad), 
even though he plants a greater number than he takes away (1). 
But under a covenant to deliver up at the end of the term all the 
orchard trees existing at the time of the demise, reasonable use and 
wear only excepted, it is a reasonable uso of the orchard, if it is 
overcrowded, to remove trecs past bearing (b). 


Sect. 6.—Gune. 


898. Unless otherwise provided by the lease, the rizht to game 
passes to the lessee (c); but, subject to the provisions of the Ground 
Game Act, 1880 («/), the landlord can reserve the right to himself (e). 
The reservation need not be under seal (/). 

The statutory rights of every occupier of land fo kill and take 
ground game, concurrently with any other person who may he 
entitled to kill and take ground game on the same land, are dealt 
with elsewhere (q). 

Where the lessor has reserved, subject to such statutory 
rights, the exclusive right of shooting and sporting (i), the los-ce 
is entitled to use the land and to destroy furze and underwood in 
the ordinary and reasonable way, but ho must not designedly drive 
the pame away (ik). On the other hand, the lessor or his tenant of 


(s) Thus, where in a lease of a farm and quarries of stone thereon, with 
liberty to work the quarries, there is an exception of trees and a covenant not 
to commut waste by cutting down wood or underwood, it ix not a breach of the 
covenant to cut down wood and underwood required to be removed in order to 
work the quarries (Jee d. Royera vy. Price (1849), 8 C. B, 894). 

(2) Doe d. Wetherell y. Bard (1833), 6 0. & VP. 195. 

(0) Doe a. Jonesy. Crouch (1810), 2Camp. 449. Where the tenant is restramed 
by covonant frum cutting coppice of less than ten yeirs’ growth, with a 
provision that at the end of the term the landlord will pay the value of the 
coppice then growing, this provision extends to coppice of Jess than ten years 
growth, although, since the tenant could not cut it, there is no speciul 
consideration for such extension of the payment (/ove v. /’ures (1810), 15 
East, 50). 

(c) Lochin v. Smith (1887), 52 J. P. 4; eee, generally, title Gan, Vol. XV., 
pp. 216 ef seg. For form of reservation of sporting rights, see Tucyclopadia 
of Forma und Precedents, Vol. V1I., pp. 508 et seg. 

(d) 43 & 44 Vict. c, 47. 

(e) See title Game, Vol. XV., p. 217. As to the persons who can exercise 
the mht, see Wiskham v. Hawker (1840), 7 M. & W. G3; Gardiver v. Colyer 
(1564), 12 W. 1. 979. 

(/) See title Game, Vol. XV., pp. 217, 218, notes (a), (b), 219, 220, note (é); 
Coleman ¥. Lathur-t (1871), T. KR. 6 @ 3. 306. ; 

(7) See title Game. Vol. XV., pp. 221 ef seg. ; and as to the tetiant's right to 
compensation fur damage from game, see thid., p. 224. 

(A defiryes vy. Evans (1865), 19 C. B. (8. . 246, 264; and as to the general 
effect of such resersation, ece title Gamz, Vol. XV., pp. 216, note (h), 219. 
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the shooting must not trample fields of standing crops ata time 
when it is not usual nor reasonable to do so (i) ; and if he causes the 
game to increase to an unreasonable extent, the tenant can recover 
damages for the injury to his crops (x). 


Part V.—Duration of Tenancy. 


Sect. 1.— Tenancy at Will or at Sufferance. 


899. A tenancy at will is a tenancy under which the tenant is in 
possession, and which is determinable at the will of either landlord 
or tenant; and although upon its creation it is expressed to be at 
the will of the landlord only or at the will of the tenant only, yet 
the law implies that it shall be at the will of the other party also ; for 
every lease at will must in law be at the will of both parties (l). 
As in other tenancies, a tenancy at will arises by contract binding 
both lessor and lessee (m), and the contract may be express or 
implied. 

A tenancy expressed to be ot will takes effect according to 
its tenor (2), notwithstanding that a rent at an annual rate is 
reserved (0). 

A tenaney nat will is implied when a person is in possession 
by the consent of the owner (a), and his possession 1s not as servant 
or agent (U), and is not held in virtue of any freehold estate or of any 
tenuncy for a certain term (c). It is implied accordingly in cases 
of mere permissive occupation without payment of rent (d), and of 


AORTIC Pia ton a 





6) Hilton v. Gren (1862), 2 F. & F. 821. 

k) Hilton vy, Green, supra; Birkbeck vy. Page (1862), 31 Beav. 403; Farrer v. 
Nelson (1885), 15 Q. B. 1). 258. As to collateral agreements by the landlord to 
keep down game, sco title DEEDS anp Orner InstRUMENTS, Vol. X., p. 447; 
and as to onforcing against the shooting tenant a covenant to keep down rabbits, 
see Cornewall vy. Dawson (1871), 24 L. T. 664. 

(t) Littleton’s Tenures, 8. 68; Co, Litt. 55 a. 

(m) Ley v. Peter (1858), 3 IL. & N. 101, 107. 

(n) Richardeon v. Langridge (1811), 4 Taunt. 128 For forms of agreement 
creating tenancy at will, soo Lneyclopmdia of Forms and Precedents, Vol. VIL., 
pp. 288, 302, 319, 

(0) Doe d. Baxtow ve. Cor (iSti\, 11 Q. B. 122; Walker vw. Giles (1848), 
6 C. B. 662; Doe dv Pirie vy. Davics (1851), 7 Exch. 89. In these cases the 
tonancy was between mortgagee and mortgagor, and formorly tenancies at will 
were frequently created by the attornment clause in mortgage deeds; sce also 
Pinhorn v. Souater (1853), 8 Exch. 1635 Turner y. Larnes (1 as 2h. &S. 435; 
Morton v. Woods (18695, LR. 4 Q. 3B. 293, Ex. Chis Re Stockton Tron Furnace Co, 

1879), 10 Ch. D.335,C. A.; but now the clause is of less frequent use ; sec title 
fORTGAGE. 

(a) Doe d. Futi v. Wood (1845), 14 M. & W. 682, 687. It has been said that this 
must be an aflirmative consent, and not a mere negative or silent consent (Ley 
wv. Peter, supra, per BRAMWELL, B., at p. 108), but it seems to be sufficient if the 
circumstatices show assent by the owner. 

b) The relation of servant or agent excludes a tenancy; see p. 340, anée. 

ec) Sve Doe d. Rayers y. L'ullen (1836), 2 Bing. (N. 0.) 749. 

(d) Loe d. Groves v. Groves (1817), 10 Q. B. 486; Smith v. Seghi/l (1875), 
L. BR. 10 Q. B. 422, 429; see RK. v. Collett (1823), Russ, & Ry. 498; BR. v. Jobling 
lea Buss. & Ry. 525. A ceatud que trust in actual occupation is in law tenant 
at to the trustees (Garrard v. Tuck (1849), 8 C. B. 231); but if he is 


PaRt V.—DvuRaTION oF TENANCY. 


this nature is the occupation of a house by a dissenting minister 
under trustees in whom the property in the house is vested (ec). 

It is also implied upon a mere general letting, unless there are 
circumstances showing an intention that the tenancy shall be from 
year to year, as where a yearly rent ora rent measured by reference 
to an aliquot part of a year, is agreed to be paid (/). 

Similarly a person who enters on land with the consent of the 
owner under a contract which does not immediately give him a 
definite interest in the land enters as tenant at will, for example, 
a purchaser who enters into possession of land pending the comple- 
tion of the purchase (q), or an intending lessee who enters during 
negotiation for a lease (h), or under a void leaso(i). <A lossce 
who, with the consent of the lessor, remains in possession after his 
lease has expired, is tenant at will until some other interest is 
erealed, until, for instance, the tenancy is turned into a yearly 
tenancy by payment of rent (Kk); save in the caso where there is a 





receiving the rents, he does this as agent of the trustees (Afilling v. Leak (1855), 
16 C. LB. 652, 669); compare Aluryell v. Paul (1828), 2 Man. & Ry. («. B.) 303; 
Vallance y. Savage (t831), 7 Bing. 595. 

e) See title Nectestasticat LAw, Vol. XT., pp. 815, 817. 

S) Richardson y. Langridge (1811), 4 Taunt. 128, per CHamune, J., at p. 192 ; 
Dor d. Hull vy. Wood (1845), 14 M. & W. G82, GST 3 Due d. Roberton vy. Gardiner 
(1862), 12. C. B. 310; sea Roe d. Jiree vy. Lees (1778), 2 Wm. BL UIT, ITS; Le 
Stroud and Eust and West India Ducks and Birmingham Junction Tal. Co. 849), 
BC. BD. 502; Bayley vy. ilzmaurice (1857), 8 1 & B. G64, G79 5 Ant vy, Allgood 
(i861), 10 C. B. (nN. 8.) 268; and compare Doe d. Afaitin vy. Watts (1797), 7 
Term Rep. 83, 85 (where a “ genera] occupation ” was said to be an ovcupation 
from year to year, but there rent had been paid). 

{q) Right d. Lewis vy. Beard (1811), 18 Nast, 210; Tred. Newhy vy. Jackson 
(1823), 1B. & C. 448; Ball vy. Cullimore (1835), 2 Cr. M.& 2.120; Doe d. Tomes 
v. Chanberiaine (1839), 5 M. & W. 143 Fomiurd v. Shaw (1841), 8 M.& W. 118; 
Doe d, Stanway vy. Rock (1842), 4 Man. & G. 30; see Doe do Parker vy. Boulton 
(isi), 6M. & S. 148. Consequently the tenancy cannot be determined without 
demuud of possession (see Pullen y. Brewer (1899), 7 C. B. (N. 8.) S71), though 
in Dor d. Lreson y. Sayer (1811), 3 Camp. 8. this was not considered nevessary ; 
compare Joe d. AMovre y. Lauder (1816), 1 Stark. 308; Due d. fltalt v. Milier 

1833), 5 0. & P. 595. But while the purchaser is thus in possession he is not 
ound to pay rent, and an action for use and occupation will not he against 
him (Winterbotion v. Ingham (1815), 7 Q. B GLL; see Hearn y. Touintin (1003), 
Peake, 253 [191]; Atriland vy. Pounsett (1809), 2 Taunt. 145; Corrigan vy. 
Woeds (1867), 11. R. 0. L. 73; and compare J'cw vy. Jones (1841), 15 M .& W. 12); 
save by virtue of special agreement (Saunders v. Musgrave (1827), 6 13. & C. 524); 
though if he remains in possession ufter the purchase has gone off, the action 
will lie (Howard v. Shaw, snpra ; Markey 9. Coute (1876), 1010. B.C. 1. 149, 155); 
and a vendor who remains in possession may be liable for use and occupation 
(Metropolitan Rail. Co. vy. Defrica (1877), 2 Q. B. D. 387, C, A.). 

(hk) Coqqan y. Warwicker (1852), 3 Car. & Kir. 40 {where the intending tenant 
rs el. liable for use and occupation) ; compure Due d. Anight v. Quigley (1810), 

amp, 309, 

(i) Coudtitle d. Galliway y. Herbert (1792), 4 Torm Rep. 680; seo Deun a 
Warren v. Fearnsicle (1747), | Wils. 176; Segrave vy, Burber (18555, 0 1.C. L. R. 67, 
Formerly entry under an agreement for a lease raixed, until payment of rent, 
an implied tenancy at will (Hamerton vy, Stead (1824), 3 Lb. & C. 478, 483; 
Braythwayte v. [fitrhcork (1812), 10 M. & W. 494, 497; Anderson v. Midland 
Ruil. Co. (1861), 3b. & E. 614; Coataworth v. Johnson (1846), 53 VU. J. {@. B.) 
220, C. ‘AY but now, provided the agreement is capable of specific perfurmnance, 
the tenant holds fur the term agreed to be grauted (MW aleh v. Lonedule (1882), 
21 Ch. D. 9, C. A.; see p. 367, ante). 

(k) Doe d. Hollingsworth vy. Stennett (1799), 2 Esp. 717, 719; compare Morgan 
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lease for a year, and then if, by consent of both parties, the tenant 
continues in possession after the year, the tenancy becomes a 
tenancy from year to year ((). 


900. A tenancy at will is determinable by either party on his 
expressly or impliedly intimating to the other his wish that the 
tenancy should be at an end. But until such intimation the tenant 
is lawfully in possession, and accordingly the landlord cannot 
recover the premises in an action for recovery of land without a 
previous demand of possession(m) or other determination of the 
tenancy. Where rent is payable under a tenancy at will, and 
the tenancy is determined between the rent days, the rent is 
apportioned (7). 


901. Anything which amounts to a demand of possession, 
although not expressed in precise and formal language, is sufficient 
to indicate the determination of the landlord’s will(o). Thus the 
landlord may expressly demand possession (p), or state that the 
tenant is in against his will (q), or send for the keys (q); and if the 
notice states terms, and intimates that if they are not accepted 
the landlord will take steps to recover tho premises, and the 
terms are rejected, this is a sufficient notice to determine the 
tenancy (r). 

The tenancy is impliedly determined by the landlord when he 
does any act on the premises which is inconsistent with the 
continuance of the tenancy ; for example, when he re-enters to take 


v. Me Agra: [1907] 2Ch. 137, C. A. But in Simkin v. Ashurat 
(1834), 1 Cr. M.& Ro 261, a holding over by an undertenant with consent 
was said to make him tenant at sufferance only. A notice to quit the 
promises, stating that the term has long since expired, does not recognise a 
yearly tenancy, but is a mere demand of pussessiun (Doe d. Godsell vy. Inglis 
(agi0), 3 Lount. 54). 
(1) Rightd. Power vy. Darby (1786), 1 Term Rep. 159; Dougal v. McCarthy, 
1893} 1 Q. B. 736, C. A. According to Lord MANSFIELD, C.J., in Right d. 
‘lower vy. Darby, supra, the law imphes a tacit renovation of the contract, and 
this woull mean that the tenant holds for another year certuin with the right 
to loave without notice at the end of it. But both Lord Mansrieup. C.J., and 
Bu.cer, J., required that there should be notice before quitting at the end of 
the second or any subsequent year, eo that the tenancy is renewed as a yearly 
tenancy. 

(m) Goodtitie d, Gallaway vy. Herbert (1792), 4 Term Rep. 680 ; and receipt of 
rout under a void lease, though in such circumstances as not to imply a yearly 
tenancy, is such a recognition of the lawful possession of the tenant as to 

revent his being a hee tears till after notice to quit (Jenn d. Brune v. Rawlins 
{soe}, 10 Eust, 261). Tor form of domand for possession, see Encyclopzedia of 

urins and Precedents, Vol. VII., p. 688. 

(n) See Apportionment Act, 1870 (33 & 34 Vict. 0. 35). Formerly it was 
otherwise, atid a lessee at a quarterly rent determining the tenancy during 
@ quarter paid the rent for the quarter. but the leasor determining the tenancy 
ost it (Leightom v. Uheed (1702), 2 Salk. 413; sce Disdale y. Lies (1673), 2 

v. 88). 

(o) Doe d. Price v. Price (1832), 9 Bing. 356, 358; see Locke v. Matthews 
(1863), 13 C. B. (w. 8.) 738. 

(p) Doe d. Jones wv. Jones (1880), 10 B. & C. 718; Doed. Nicholl v. M’Kaeg 
(1830), 10 B. & C, 721, 723. 

(} Poiien v. Brewer (1859), 7 C. B. (x. 8.) 371, 873. 

7) Dood. Frice v. Price, supra. 
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possession (s), or puts in a new tenant (t), or cuts down trees or 
carries away stone (a), the trees and stone not being excepted from 
the demise (b) ; and also when he does an act off the premises which 
is inconsistent with the tenancy, as when he conveys the rever- 
sion (c), or grants a lease of the premises to commence forthwith (:). 
But an act done off the premises does not determine the tenancy 
until the tenant has notice of it(e). 


902. A mere notice by the tenant to determine the tenancy at 
will is not effectual unless he actually gives up possession (/). ‘The 
tenancy is impliedly determined on his part when he usurps the 
rights of the landlord, as when he cuts down timber trees or pulls 
down houses (9), or when he assigns (h), or undorlets (i) the premises, 
and such assignment or underletting comes to the knowledge of the 
landlord (i). 


903. A tenancy at will is a personal relation between the original 
a and tenant, and is determined by the death of oithor of 
them (k). 


904. One who enters on land by a lawful title, and after his 
title has ended continues in possession without obtaining the consent 
of the person then entitled, is said to be a tenant at sufferance (!). 


(s) Co. Litt. 55 b. Entering for the purpose of doing repairs does not 
determine the tenancy (/ynes v. Snetth, [1890] 1 Q. B. 486). 

t) Wallis y. Delmar (1860), 29 LL. J. (EX.) 276. 

a) Turner v. Doe d. bennett (18412), 9 AL & W. 643, Ex. Ch. 

oe they are excepted the act 1s luwful although the tenancy continues, 
and hence it is not an implied determination of the tenancy (Co. Litt., 45 b, 

(c) Doe d. Duvies y. Thomas (1851), 6 Exch. 854, 857; Due d, Dixte vy, Davies 
(1651), 7 Exch. 89, 93; see Daniels vo Davia (1809), 16 Vos. 249, 252. An 
involuntary alienation, such as a vesting in atrustee in bankruptey, has the same 
effect (Doe d. Davies v. Thumas, supra). A fooffinent with livory of soisin on the 
land determined the tenancy, although the tenant was uff the land and had no 
notice (Ball vy. Cullimore (1835), 2 Cr. M. & BR. 120). 

(d) Disdule v. Iles (1673), 2 Lev. 88; Hoyan vy. Hanct (1861), 14 Moo, P. 0. 0, 
$10; Farrelly vy, Robsna (1869), 3 1. BR, O, Le. 284. 

(e) Due d. Davis vy. Thomas, supra; Pinhorn y, Sonster (1853), 8 Exch, 765, 
770. Similarly a verbal notice given off the premises must be shown to have 
reached the tenant (Co. Litt. 55 b). But he is presumed to have notico of uny 
act done openly on the premises (Pinkurn v. Souster, eupra; compare Lull v. 

imore, supra). 

JS) Co. Litt. 55 b, note 373. 

) Co. Litt. 57 a. 

(h) Pinhorn vy, Souster, supra, at p. 772. 

8) Birch v. Wright (1786), 1 Term Rep. 378, 382. 

pie Litt. 57 b; James v. Dean (1805), 11 Ves. 383, 391; Doe d. Stanway 
v. (1842), Car. & M. 549, £53; Yurner v. Barnes (1862), 2 2B. & 8. 435; 
Scobie vy. Collins, [1895] 1 Q, B. 375; though in Morton vy. Woods (1869), L. . 4 
Q. B. 293, 306, Ex. Ch., it was intimated that a tenancy at will might continue 
to subsist after the death of one of the parties unless the successor in title 
manifested his intention to determine it; und seo Re Manser, Killick v. Maneer, 
[1910} W. N. 61 (where the administratrix of a devrased tenant at will was 
accepted as tenant at will. and it was held that her tenancy was on behalf of 
the estate of the deveusod). 

(f) Co. Litt. 57b. Any assent by the landlord to the holding over constitutes 
@ tenancy at will, though « written acknowledyment that the tenant holds “ on 
sufferance only” has been held to be a mere acknowledgment and not to 
require to be stamped as an agreement for a tenancy (Burry v. Govdmun (1837), 
2M. & W. 768). 
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This is 80 whatever was the nature of his original estate, whether 
he was tenant pur autre vie and holds over after the death 
of the cestut que vie (m), or whether he was tenant for 
years (1), or the undertenant of a tenant for years(o), or a tenant 
at will(p). Duta tenancy at sufferance does not arise upon the 
holding over by one whose title was created by act of law (q); and 
there can be no tenancy at sufferance against the Crown (r): in 
these causes the person holding over is a mere trespasser (s). One 
tenant at sufferance cannot make another (¢); but it seems that on 
the death of a tenant at sufferance the like tenancy will continue 
in favour of a person claiming under him(a). A release from thie 
landlord to the tenant at sufferance does not operate to enlarge the 
estate of the latter (0). 

A tenant at sufferance can by virtue of his possession main- 
tain an action of trespass (c), and under the present doctrine 
ho can, like any other person holding without title who is deprived 
of possession, recover in ejeclment against a mere wrongdoer (cl). 

The tenancy requires no notice to determine it; consequently 
the landlord may enter, or the tenant may leave, at any time with- 
out notice (e); and a tenant at sufferance is not entitled to 
omblements (7). 


(mn) {len v. Hill (1691), Cro. Vliz. 288; Shields v. Atkins (1747), 3 Atk. 660, 
662 


(n) Co. Litt. 67 b, 270 -b; see Biyley vy. Brad’ey (1848), 5 C. B. 896; Doe d. 
Patrick vy. heatort (ube) (1851), 6 Exch. 498, 5035; 80, too, where the lessee 
under a lessor who was only tenant for life holds over after the lossur’s death 
(toe d. dardan vy. Ward (1780), 1 Ly. BL 96, 09), 

o) Simkin y. Ashurst (1834), 1 Cr. M. & NR. 261. 

r) Doe d, Beunett v. Turner (1810), 7 M. & W. 226; affirmed (1842),9 M. & W. 
G43, Ex. Ch. (where it was left open whether he would be a trespasser or tenant 
at sufforance); Lu d. Goody y. Carter (1847), 9 Q. B. 863, 868; Day v. Lay 
(1871), LL. Ro PLC. 751, 760. 

( } E.g., where a guardian in socage held over after the heir had come of age 
(Co Litt. 57 b). 

r) Co, Litt. 57 b. 

% The recognition of a tenancy at sufferance in other cases probably arose 
from a desire to prevent the person holding over from being a disseisor, and 
therefore in a position to acquiro a title by adverso pussession, The abolition 
of tho old doctrine of adverse possession has rendered this use of the tenancy 
obsolete; see title LimrraTion OF ACIIONS. 

(t) Thunder d. Wearer vy. Belcher (1803), 3 East, 449. 

(a) See Jed. Hurrell v. Perkins Hee 3M. &S. 271. 

(b) A tenant ot sufforance has possession, but no privity of estate—hence a 
relense to him is veid; contra, as to tenant af will (Co. Lith 270 b; Ludler v. 
Duckmanton (1607), Cro. Jac. 16%); but such on inetrument might be held 
to operate as a grant; sce tithe reps anp OrnER Instruments, Vol. X., 

440). 
ig c) Soo Graham v. I'eat (1801), 1 East, 244. 

y Asher v. Whtilork (1865), L. R. 1 Q. B. 15 Perry vy. Clissold, [1907] A. O 

3, P.¢ 


(e} Doe d. Bennett vy. Turner (1840), 7 Mf. & W. 226, 235; see Doe d. Codsell 
v. Jnyglés (18105, 3 Taunt. 54; Toe ds Moore v. Lawder (181), 1 Stark. 308; 
Rawial v. Stevens (1853), 2 b. & B. G41; entra, Doe d. Horriam vy. Murrell 
(1837), 8 C. & P. 134, where Lord Anncer, C.B, considered that trespass 
would lie agninst a landlord who turned out his tenant at sufferance without 
notice. But the landlord immediately on entry is lawfully in possesuon (Jones 
vy, Chapman (1819), 2 Exch. 803, Ex. Ch.) 

(f) Doed. Bennett y. Turner, supra. 


Part V.—DuRaTion or TENANCY. 


The landlord can sue the tenant at sufferance for use and 
occupation (g), but he cannot distrain (h). 


Srcr. 2.— Tenancy from Year to Year. 


Sun-Secr. 1.-—Creution, 
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905. A tenancy from year to yoar (7) arises either by express Nature of 
agreement or by presumption of law. It differs from a tenancy at tenauey. 


will in that i¢ can only be determined by notice duly given (4), 
save where there is a stipulation for determination without notice (/). 
The appropriate words for the cxpress creation of the tenancy are 
“from yenr to year’; and the tenancy can be determined at the 
end of any year—the first as well as any subscquont year—unless 
the parties use further words showing that they contemplate a 
tenancy for two years at least(m). Thus, where the lense is “ for 
one year certain and so on from year to year,” the notice cannot be 
given in the course of the first year(n). Where tho tenancy 
continues boyond the first year, it is not treated as u tenancy 
determining and recommencing with every year. The tenant hasa 
lease for one year certain, with a growing interest during every 
year thereafter, springing out of the original contract and parcel of 
it (0). The tenancy does not determine with his death, but passes 
to his personal representatives (p). Where the lease is for a 





ER ete atten 





(7) Bayley y. Pradley (1848), 6 0. B. 396, 406; seo Lellicr vy. Sillevx ( 1520), 
19 1. J. (Q. B.) 2905, 

(h) Jenner v, Clegy (1832), 1 Mood. & R. 213; Alford v. Vickery (1842), Cur, & 
M. 280 


(4) This tenancy is correctly described a3 a tenancy for a term (Doe d. Hull 
v. Wood (1815), 14 M. & W. 682, per Panky, B., at p. 686. For form of azree- 
ment for yearly tenancy, sco Encyclopedia of Forms and Precedents, Vul. VIT., 


ty See p. 443, nost. 
l) a Threlfall, Ex parte Queen's Benefit Building Society (1880), 16 Ch. 1D. 
274, 0. A. 

(m) Doed. Clarke y. Smaridge (1845), 7 Q. B. 967, 959; Loe d. Hogg v. Taylor, 
(1838), 1 Jur. 960. 

(7) Due d. Chadborn vy. Green (1839), 9 Ad. & Kl. 658; 2. v. Chawton 
ae abet (isi), 1 Q. B. 247; Cannon Brewery vy. Nash (1898), 77 
» T. 648%, C. A. (a lease for six months and sv on from six months to six 
months until six calendar months’ notice is given is for a year ut 
least); see Birch v. Wright (1786:, 1 Term Hep. 378, 380; Jive d. Monck 
v. Geekie (1844), 5 Q. B. 841. Similarly where the tenuncy i4 ‘not for one 
year only, but from year to year” (enn d. Jacklin ¥. Cartwright (1803), 
4 East, 29, 33). But a yearly tenancy does not become a tenancy for two 
yoars at least by the inclusion in the lease of expressions showing that the 
parties contemplated that it would last for more than one year (/re d. iumer v. 
Mainby (1847), 10 Q. B. 473); and the lease may be so worded that it will be 
for one year only unless there is a further ayreoment between the parties 
Seale v. Kvans (1756), Amb. 329; compare Jiath's (/ishop) Case (1600, 6 Co. 

. 34 b, 86a; Austin vy. Newham, [1906] 2 K, B. 167). 

G) Orley vy. Jumes (1844), 13 M. & W. 209, 214; Cattley v. Arnold, Banka v. 
Arnold (1859), 1 John. & TH. 641, 660; 2. ¥. Thornton (1860), 2 1c. & 1. 758, 
792; Gandy vy. Jubber (1865), 9 B. & 8. 15, 18, Ex. Ch.; compare //ayes v. 
Fitzgibbon (1870), 4.1. B. C. L. 500. Similarly, a weekly or uther periatic 
tenancy does not determine at the end of each week or period fae v. 
tear [1894] 1 Q. B, 164; differing from Sund/ford v. Clurke (1888), 21 

. B. D. 398). 

(p) riba v. Mackreth (1785). 4 Doug. (x. 8.) 213; Doe d. Shore v. Porter 
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year (q), or for one year and no longer (r), it expires at the end of 
the year without notice to quit. 


906. A tenancy from year to year arises by presumption of law 
when a person who has entered upon premises (s), or, having been 
tenant, has remained in possession of premises (¢), in such circum- 
stances as to be in the first instance tenant at will—or, in the case 
of holding over, tenant at sufferance—subsequently pays rent (a) 
with reference to a yearly holding (b), provided that there are 





1789), 3 Term Rep. 13; see Parker d. Walker vy. Constable (1769), 3 
Vils. 25. 

(q) Seo Afessenyer v. Armstrong (1785), 1 Term Rep. 53, 54; Right d. Flower 
v. Darby (1786), 1 Term Rop. 159, 162. 

r) Cobb v. Stukes (1807), 8 Hast, 358, 361. 

4) K.g., where the entry was permissive, or was under an agreement for a 
leaso or a void lease (sce p. 435, ante), As to possession under an agreement for 
a leuse being turned into a yearly tenancy by payment of rent, see AniyAt v. 
Benett (1826), 3 Bing. 361; Mann v. Lovejoy (1826), Ry. & M. 355; Doe d. 
Westmorelund y, Smith (1827), 1 Man, & Ry. (x. B.) 137; Cox v. Bent (1828), 5 
Bing. 185; Doe d. Thomson v. Amey (1840), 12 Ad. & El. 476; Chapman v. 
Towner (1840), 6 M. & W. 100; Lraythwayte v. Hitchcock (1842), 10 M. & W. 
404; Doe d, Bailey v. Foster (1816), 3 CO. B. 215; Bennett v. Ireland (1838), 
E. B. & FE. 326, Where the agreemont is enforceable, this doctrine is not now 
of practical importanco, since the tenant holds for the term mentioned in the 
agroemont (sce p. 367, ante), but it is still applicable where the agreement is not 
enforceable, whore, for instance, it is not in writing (see Anight v. Denett, 
supra). It is not necessary thet a loase shall have been tendered by the lessor 
or demanded by tho lessee (Weakly d. Yea v. Bucknell (1776), 2 Cowp. 473). Ax 
to entry under a void lease, see Doed. Rigye v. Bell (1793), 5 Term Rep. 471; 2 
Smith, L, C., Uthed., 1195; Moe d. Martin vy, Watts (1797), 7 Term Rep, 83; 
Clayton vy. Blakey (1798), 8 Term Rep. 3; 2 Smith, 1. C., ithed., 127; Bichardsen 
v. (itfurd (1834), 1 Ad, & ML, 52; oe d. Pennington vy. Taniere (1848), 12 Q. 2. 
908, 1013; Juve d. Brammall v. Collinge (1849), 7 C. B. 939, 960; Doe d. Davenish 
v. Moffatt (1850), 15 Q. B. 257; Leev. Smith rae 9 Exch. 662; Tress v. Suvage 

1854),41. & B. 386; Marten v. Smith (1874), L. R. 9 Exch. 50, 52, But a void 
ease may be construed as an agreement for a lease (sec p. 385, ante); and hence 
if it is enforceable as an agreement, the tenant will, in effect, hold for the 
agreed terin, and vot as tenant from year to year. Tho rule applies so as to 
raise an implied tenancy from year to year where a corporation is landlord, 
unloss the possession is otherwise explained (fe Northumberland Avenue [Hutel Co. 
(1886), 33 Ch. D. 16, 20, C. A.); but not necessanly where tho corporation is 
tenant; see title Corrorations, Vol. VIII, pp. 376, 384. 

(¢) This may bo because his lease has expired by effluxion of time (//qby v. 
Athinaon (1815), 4 Camp. 275; Beshep v. Toward (1823), 2 BL & C. 100; Finch 
v. Miller (Tax), 6 C.B. 4283 Myatt vy. Grigiths (1851), 17 Q. 1. 605; Dorgal v. 
MeCarthy, (1893) 1 Q B. 736, 740, C. A.); or because the lessor's title has 
determinod (Joe d. Martin y. Watts, supra; Doe ad. Tucker y. Maree (1830), 1 
B. & Ad. 365, 369; Cornish v. Stubbs (1870), L. RB. 5 C. P. 384; Wyatt v. Cole 
(1877), 36 L. T. 613; see Nixon v. Darley (1868), 21. B.C. 1. 467). 

(a) It is suffvient if the rent has been charged in account, and the char 
admitted (Cox v. Bent, supra ; compare Vincent v. Godson (1854), 4 De G. M. & G. 
546); or if thero has been a render in the nature of rent (Doe d. Zucker v. 
Moree, supra). But a notice to “quit the premises which you hold under me, 
your term thercin having long since expired,”’ is a mere demand of possession, 
and docs not recognise a subsisting tenancy from year to year subsequent to 
the term (Doe d. Godsell y. Inylis (1810), 3 Taunt. 54). As to payment of rent 
under attornment to a person claiming by title paramount, see Jue d. Chawner 
v. Boulter (1837), 6 Ad. & El. 675. As to evidence of a yearly tenancy where 
there has been no payment of rent, see Tay/or v. Young (1837), 6 L. J. (K. B.) 
141; Fady v. O'Donneil (1870), 41. B.C. L. 332. 

(d) That is, the rent must be a yearly rent, though it may be payable 
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no circumstances to rebut the presumption. In such eases, 
where there is an instrument of tenancy witli reference to which 
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possession is taken or retained, the yearly tenancy implied by from Year 


law will be deemed to be upon such of the terms of the instru- 
ment as are applicable to a yearly tenancy. Thus, upon an entry 
under an agreement for a lease, followed by payment of rent, the 
tenant becomes a yearly tenant upon such of the torms of the 
agreement as are consistent with that tenancy (c); and the agree- 
ment so far controls the implied tenancy, that the tenancy ceases 
without notice to quit at the end of the agreed term (d). Similarly 
a tenant who holds over after the expiration of his loaso and pays 
rent (e), or a tenant under a limited owner whose lease has come to 
an end by the death of the owner, and who pays rent to the 
remainderman (jf), holds on such of the terms of the old lease as 
are applicable to a yearly tenancy (7). But in the case of lodgings 


quarterly or at any other interval constituting an aliquot part of a year (Richardson 
v. Langridge (1811), 4 Taunt, 128; Braythwayte v. litcheock (1812), 10 M. & W. 
494, 407; Doe d. Hull y. Wood (1842), 14 M. & W. 683, G87; Ning vy. Mveraficld, 
[1897} 2 Q. B. 475, C. A.; see Pope v. Garland (1841), qVi&C. (EX.) Sty, 
399. The phrase used by Cuamnne, J., in Richardson yo Langridge, supra 
—‘ yearly rent or rent measured by any aliquot part of a year”--is not 
to be taken as going beyond the phraso of Lord MANsrienp, CJ., in the 
same casy—‘'a yearly rent, though payable half-yoarly or quarterly.” 
Thus, payment of £10 us rent under an agreement reserving a yearly rent of 
£120, payable monthly, would create a yearly tenancy, but not undor an agres- 
ment reserving a rent of £10 a month, without any reference to uw yeur; Keo Also 
Kt. oy. Herstmoneeauz (Inhabitants) (1827), 7B. & C. 601; Hv. St. (riles 
Wethout Cripplegate (Inhabitanta) (1863), 4 B. & S. 509; Welleaden Ovrscera vy, 
Paddington Overseers (1563), 3B. & 8. 593; UWastings Union v. St, damea, 
Clerkenwadl (Union) (1865), I. 1 QQ. 3B. 38 (cases on tenancy for a year 
for poor law purposes, see title Poor Law); Jt. v. Norictch Zncorpo: ation (18.64), 
30 4 T. 704. 

(c) Roe d. Jordan v. Ward (1789), 1 Hy. BI. 96; Doe d. Rigge ve Bell (V7933, 5 
Term Rep. 471; 2 Smith, L. C., ith ed., 1195 Aun v. Loveyry (1826), Itv, & MM. 
355; Richardson y. Gifford (1834), 1 Ad. & Hb 62; Prale vy. Sanders (18357), 3 
Bing. (x. c.) 850; Doe d. Thomson v. Amey (1810), 12 Ad. & EL 416; Tress v. 
Sarage (1854), 4 EB. & UB. 36; Elliott v. Johnson (1866), LR. 2 Q. 1, 120, 124; 
Wyatt v. Cole (1877), 36 L.'T. 613. Before payment of rent, and while the tonant 
is tenant at will, he is subject to the terms of the agreement (/ichardaon vy. Gifford, 
supra, at p. 66); and the doctrine applies oqually to as-ignecs of a void lease 
(Beale vy. Sanders, supra) and to lessees who continue in occupation after the 
term under an express agreement that they shall be tenants at will (Afergan v. 
Harrison (Welliam), Lud., [1907] 2 Ch. 137, C. A.). It follows that reference 
muy be made to the instrument to ascertain the torins of the holding (De Medina 
v. f’ulson (1815), Holt (nN. p.), 47; Lee v. Smith (1654), 9 Exch. 662, 660, 660; 
J'reas ¥. Savage, supra), and reference may be made to it also to ascertain tho 
commencement of the year of the tenancy (five d. Jordan v. Ward, aupra; Kelly 
v. l'atterrson (1874), L. R. 9 C. P. 681). 

(1) Doe d. Tit v. Stratton (1828), 4 Bing. 446; Berrey v. Lindley (1841), 
3 Man. & G. 498, 513; Due d. Davenish vy. Moffatt (1850), 15 Q. B. 267; 7'reae 
v. Savage, supra ; see Sauvage v. Dupuis ( Peay 3 Taunt. 410. 

(e) Dighy v. Atkinson (1815), 4 Camp. 275; Mishop v. Howard (1823), 2 B. &C, 
100; féuch y. Miller (1848), 5 C. B. 428; I/yatt v. Griffiths (1851), 17 Q. B. 605; 
Dougal v. McCarthy, [1893] 1 Q. B. 736, 740,C. A. Soalso where a bankrupt tenant 
coutinues to hold after his discharge (2unsford ¥. Abbott (1K84), Cab & El. 225), 

(/) Ded. Martin v. Watts (1797), 7 Term Rep. 83; Jed. Jucker vy. Murse 
(1830), 1 B. & Ad. 365, 369; Cornish v. Stubbs (1870), L. BR. 5 C. P. 334; Wyatt 
v. Cole (1877), 36 L. T. 613. oe 

(9) That is, not merely the terms necessarily incident to a yearly tenancy, 
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payment of rent during the first year is not evidence of a tenancy 
from year to year, since this would be contrary to the general usage 
in letting lodgings (k). 


907. Payment of rent with reference to a yearly holding is not 
conclusive as to the creation of a tenancy from year to year; itis only 
evidence of such a tenancy (i). Accordingly it is competent for 
either payer or receiver of rent to prove the circumstances in 
which the payment was made, and by such circumstances to rebut 
the presumption which would arise from the receipt of rent 
unexplained (4). Whether the circumstances exclude the implication 





but the terms which may be incident to such a tenancy (/yatt v. Griffiths 
1851), 17 Q. B. 505, 509). OF this nature are provisions for payment of rent 
in advance (Minch v. Afiller (1848), 5 C. B.428; Lee v. Smith (1854), 9 Exch. 858) 
or for payment of rent, cence by fire excepted (Lennett v. Ireland (1858), 
E. J. & 1s. 326); covenants to keep the promises in repair (Dighy v. Athinsun 
(1815), 4 Camp. 2755 Richardson v. Gifford (1834), 1 Ad. & El. 52; Beale v. 
Sandera (1837), 3 Bing. (N. ¢.) 850; Arden y. Sullivan (1850), 14 Q. B. 832; 
Ecclesiastical Commissioners vy. Merral (1869), L. B. 4 Exch. 162; Wyatt v. 
Cole (1877), 36 T. T. 613); covenants relating to the user of the preniises, such 
as to carry on a particular trade (Sanders v, Aarnell (1858), 1 F. & F. 356); 
covennnts in agricultural tenancies with respect to the cultivation of the land 
Roe ad. Jordan vy, Ward (1789), 1 Hly. Bl. 96, 99; Doe d. Lhomaon vy. Amey, 
1840), 12 Ad. & EL 476; Tooker v. Smith (1837), 1 IL & N. 732, 736); 
and provisions us to the hubilitics and rights of the tenant at the end of the 
tenaney, such as liubility to loave manure on the farm (Roberts v. Barker 
(1833), 1 Cr. & M. S08); or tho right to be paid for tillages or to have away- 
going crops (Hturaston vy. Green (1812), 16 Bast, 71; Hulton v. Warren (1836), 
IM. & W. 466; Brokiingt n vy, Saunders (1861), 13 W. R. 46); or (probably 
in « lease of nursery gardens, to be paid for fruit trees (Oakley v. Monc 
(1866), I. BR. t Exch. 159, 164, Ex. Ch.); or to use the land after the 
end of tho term ie v. Grifiths, supra); provisoes with respect to the 
determination of the tenancy by a specified notice (Bridges v. J’otts (1864), 
17 C. LB. (N. 8.) 314), and provisoes for re-entry on non-payment of rent or 
breach of covenant (Doe d. Thomson v. Amey, supra ; Thomas v. Packer (1857), 
LIL & N. 669; Crawley v. Price (1875), L. RB. 10 Q. B. 302). But covenants 
to put — into repair (Pinero v. Judson (1829), 6 Bing. 206, 210, 211); or 
to build or to do substantial repairs, such as are not usually done by tenants 
from year to year (Doe d. Thomson vy. Amey, supra, at p. 479; Bowes v. 
Croll (1856), 6 KE. & B. 255, 264); or to paint every three years (J’tvero 
v. Judson, supra); or & provision for a two years’ notice to quit (Tooker vy. Smith, 
eupra) are inconsistent with a yearly tonancy; though a covenant to paint 
every three or seven years will ba imported if the tenant occupies for so long 
(Martin vy, Smith (1874), L. R. 9 Exch. 50); and generally, where the tenant 
has ocoupied during tho full period of the agreed lease, he is bound to perfurm 
all the covenants (/’sstor v. Cater (1842), 9 M. & W. 315: Adama y. Clutterbuck 
(1883), 10 Q. B. 1D, 403, 406). If the lease was subject to determination on a 


ven event, so also is the yearly tenancy arising on holding over (Johnson v. 
Patrdon (1839), 2 I. Eq. R. 123). 

(A) Wilson v. Abbott (1824), 3 B. & C. 88, 90. 

(§) Doe d. Tucker ¥. Aurse (1830), 1 B. & Ad. 365; Due d. Pennington +. 
Taniere (1818), 12. Q. B. 998, 1013; Finlay vy, Bristol and Exeter Raél, Co. (1852), 
7 Exch. 409, 420; Smith vy. Widlake (1817), 3 C. P. D. 10, C. A. Thus the 
payment may be mado in the course of negotiations for a new lease (Cundfeld 
v. Farr (1873), 7 I. RC. La. 469); and mere payment of rent is not proof of a 
demise from year to year from a particular date (Phillips v. Mosely (1824), 1 
C.& P. shay In the case of joint lessees the payment must be with the consent 
of all (/ioidye v. Diwera (1837), 2M & W. 365). 

(k) Doe d. Lord ¥. Crage (1848), 6 C. B. 90, 98; see Right d. Wells (Dean and 
Chapter) v. Bawden (1803), 3 East, 260; Aidmay d. Ingby (Lord) v. Shirley 
(1806), cited 10 East, 164; Doe d. Harvey y. Francis (1837), 2 Mood. & B. 57; 


Part V.—Duration or TENANCY. 


of a yearly tenancy is a question of fact to be decided on the 
circumstances of the case (/). ‘Thus it is excluded where the parties 
have expressly created a tenancy at will (m), or where the rent has 
been received in ignorance that the former tenancy has expired (1); 
and in the case of a holding under a void lease, tho yearly tenancy 
may be excluded if there is o great disproportion between the 
rent reserved by the void lease and thie real value (0). 


908. The tenancy arising by implication in favour of 8 
tenant who holds over after the expiration of his Icase and pays 
rent is only deemed to be on the terms of the old lease in the 
absence of evidence of a different understanding(p). The question 
is one of fact, though it is inferred as a fact that the former 
terms are to continue unless there is an alteration in the terms or 
circumstances of the holding at the expiration of tho lease (q). 
Thus where there have been negotiations for o letting at an 
increased rent, and the tenant stays on, it is not a necessary 
inference that he is liable only for the former rent (p); though ifa 
different rent has been in fact agreed upon this will not prevent 
the new tenancy being upon the old terms in other respects (7). 
The implied tenancy operates as a new contract and has reference 
to the state of affairs existing at its commeneement; so that a 
covenant to repair and to leave premises in the same state os at the 
bevinning of the lease, ifimported into the new tenancy, has reference 
to the state of the premises at the commencement of the new, not 
of the old, tenancy (s). The presumption that the former terms 
are incurporated in the new tenancy does not apply when the new 
tenancy is under a different lessor—e.g., where tho lease is by a 
tenant for life, and then after lis death the reversioner receives 
rent—so as to bind the new Jessor by a term which is unusual, and 
which was in fact unknown to hin (f). 


Sub-Sect. 2.—Jetermination, 
(i.) Notice to Quit. 


909. A tenancy from year to year is detorininable by notice to 
quit (w), and the partics may enter into special stipulations both as 


wee Te 





Woodbridge Union Guardians vy, Coluers Urton Guardians (1819), 13 QL TL 2th ; 
see (unnden (Marguis) v. Batterbury (1860), 7 UC. J. (N. 8.) 8645 Marly v. 
Hanrahan (1867), 15 W. R. 990 (lessee held liable in uso and occupation for a 
sum in excess of the rent.). 

() Finlay v. Bristel and Exeter Rat’, Co. (1802), 7 Exch. 409, 417, 420; 
see Jones v. Shecrs (1836), 4 Ad. & El. 832. 

(m) Doe d. Ba-tuw y. Cox (1847), 11 Q. B. 122; see Doe d. Disie v. Dairies 
(1851). 7 Exch. 89. 

n) Dued. Lord ¥. Crago (1848), 6 C. B. 90, 98. 

% Roe d. Brune v. Prideauz (1808), 10 East, 158; Denn d. Brune vy. Rawline 
(1808), 10 East, 261; Smith v. Widlake (1877), 3 C. P. D. 10, C. A. 

(p) Thetford Corporation y. Taylor (1815), &§ Q. 3. 95, 101. 

(9) Johnson v. St. Peter, Iereford (Churchwardens) (1836), 4 Ad. & Fl. 520, 
625; Elgar y. Watsen (1812), Car. & 494; see Valley v. Monck (1866), Iu. K. 
1 Exch. 159, 167, Ex. Ch. } 

® Digby v. Atkinsun (1815), 4 Camp. 275; Doe d. Monck v. Geekie (1814), 6 


(e “Juhneon v. Bt. Peter, Hereford (Churchwardens), supra. 


t} Oakley v. Munck, supra. 
& An undertenant is not entitled to leave without notice because he 
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to the length of the notice and the time when the tenancy may be 
determined under it(a). Inthe absence of special stipulation or of 
special custom ()), the notice must be half a fear’s notice, expiring 
at the end of some year of the tenancy(c). If the parties have 
agreed that the tenancy shall be determinable by notice of a 
specified length, without providing for the date when it is to 
expire, and if the tenancy is in fact a yearly tenancy, the 
notice must be given so as to expire at the end of some year 
of the tenancy (d); but if, on the construction of the agreement, 
the tenancy is not a yearly tenancy, the notice may be given so as 
to expire at the end of any complete period of the notice reckoning 


anticipates a distress by the superior landlord (/tickett v. Tullick (1833), 6 
©. & P. 66). For forms of notice to quit, see Eucyclopmdia of Forms and 
Precedents, Vol. VII., pp. 686 et af 

(a) Jirtdges y. Potts (1864), 17 C. B. (NW. 8.) 314, 333; Re Threlfall, Rx parte 
Queen's Henefit Building Suctety (1880), 16 Ch. D. 274, 281, C. A; see Lerron v. 
Martin (1911), 27 'T. L. R. 431. But the parties may agree that on a specified 
event the tenant may quit without notico (Lethell v. Ilencowe (1841), 3 Man. & 
G. 119); or that he may quit on payment of an agreed sum by way of rent in 
advance (florence vy. Robinson (1871), 24 1. T. 705). 

(b) As tu length of notice, see Doe d. Dagyct y. Snmedon (1778), 2 Wm BI. 
1224, 1225; there must be clear evidence of the custum (Roe d, /Jenderson v. 
Charnuck (1700), Peake, 6 (4) Co. Litt. 270 b, note 228; see Tyley v. Seed 
“ Skin. 649). As to date of determimation of notice, see /rmen vy. 

burtinshaw (1826), 7 Dow. & Ry. (x. 5.) G03; and as to a custom for the tenant 
of a quarry to remain after the end of the tenancy te get stone which he hus 
bared, sve Vint vy. Constable (1871), 26 L. ‘T. 324. 

(c) That ia, ut the end of the first or any subsequent year, unless the tenancy 
is for two years certain, when it can only be given for the end of the secund or 
some subsequent year (see p, 449, ante; Bridges v. Potts, supra, at p. 332). The 
notice must, in the absence of express stipulation, be a reasonable notice ( Dued. 
Afartin vy. Watts (1797), 7 Term Lep, 83, 85); and in the caso of a tenancy from 
year to year, half a year's notice 18 a reasonable notice (Righid. Flower v. Darby 
(1786), 1 Term Rep. 159, 103; Larch vo Wriyht (1786), 1 Term Rep, 378, 379; 
Doe d. Shore v. Porter (tis). 3 Term Rep. 13, 17). This does not depend on 
the rent being reserved half-yearly, and it is the same whore the rent is payable 
quarterly (Shirley vy. Newman (170d), 1 Esp. 266). In the case of agricultural 
holdings, in the ubsence of express ayrcement, a year’s notice is required ; see 
title AoricuLrune, Vol. I., p. 241. In agricultural tenancies in treland the 
notice is a six calendar snonths notice terminating on the last gale day of the 
calendar year (Landlord and Tenant (Ireland) Act, 1870 (33 & 34 Vict. ¢. 46), 
8. iF The rulo sd where an infunt becomes entitled to the reversion 

Mavtdon d. Bakery, While (1787), 2 Term Rep. 159); and where the tenancy 
devolves upon an executor Maule d. Varker vy. Burr (1766), 1 Wm. Bl. 594). 

(d) Doe d. Pitcher vy. Donovan (1800), 1 Taunt. 555 (letting from year to year 
to quit at a quartor’s notice); Jen v. Bradfurd and District Railway Servanta’ 
Coal Supply Society, (1904) 1 K. B. 444 (letting at an annual rent, ‘three 
months’ notice on either side to determine this agreement "). It has been held 
that whore the tenancy is ‘for twelve months certain and s1x months’ notice to 
quit afterwards,” the notice can be given for the end of the first year (7'4empsun 
v. Muberly (1811), 2 Camp. 573); but this is of doubtful authority, and in 
general, where there is a fixed term, and then the tenancy is to bo determinable 
on Dotice, the notice cannot, it seems, be given until after the expiration of the 
fixed term; see Gardner y. dngram (1889), 61 L. T. 729. It cannot be given so 
as to determine the tenancy dunng the fixed term eating Brewery v. Nash 
(1898), 77 L. T. 618, C. A.). But the words of the demise may show that it 
ean be given for the end of the fixed term (Jimes v. Nizen (1862), 1 H. & C. 48 
(domiese for a term of three yeara and, unless determined by a six months’ 

revious notice to quit, to contmue from year to year)); and see Herron v. 
artin, supra. 


Part V.—DuRaATION oF TENANCY. 


from the commencement of the tenancy (e). If, however, the 
stipulation is for determination of the tenancy “at any time,” it 
may be determined, even though it is a yearly tenancy, by notice of 
the specified length at any time of the year; though, perhaps, if the 
specified rent days are the usual quarter days, and the notice is a 
three months’ notice, it can only be given for the end of a 
quarter (f). A tenancy determinable at any time at a week's 
notice may properly include a stipulation allowing the tenant a 
reasonable time after the week to remove his goods (q). 

Similarly other periodic tenancies, such as weekly, monthly, 
and quarterly tenancies, are determinable by notice to quit (A), and, 
in the absence of special stipulation, this should be a notice equal 
to the length of the period(‘); in a weekly tenancy a weck's 
notice (k), in a monthly tenancy a month’s notice (l), and in a 
quarterly tenancy a quarter's notice (m). 


(ii) Length of Notice. 


910. The reckoning of the period of half a year varies according 
as the tenancy commences on one of the usual quarter days, or on 
some intermediate day. Where the tenancy commences on a 
quarter day, the period of the notice is a customary half-year, that 
is, the interval between one quarter day and the next quarter day 
but one. Such a notice is sullicient, although in point of length it 
falls short of the actual period of half a year, namely, 182 days (»), 
and it is necessary, although it may exceed that period. Thus, 
notice may be given on 29th September to quit on 25th March, 


(e) Kemp v. Derrett (1814), 3 Camp. 510 (tenant ‘‘always” to ‘be subject to 
quit at three months’ notice”); De d. Ning v. Grafton (1852), 18 Q. B. 496, 
whore, although there was a reservation of & yeurly ront payable quarterly, yet 
the habendum was “until one of the said parties shall give unto the othor six 
calendar months’ notice in writing to quit.” ‘These words rebutted the pre- 
sumption of a yearly tenancy arising on the resorvation of rent. In the tirst 
case, the notice could be given for the end of any period of thice months; in 
the second, for the end of any period of six months. But in Lewts vy. Laker, 
[1905] 2 K. B. 576; affirmed, ae 2 K. B. 599, C. A., where the habendum 
was ‘until such tenancy shall be determined as hercinafter mentioned,” and it 
was provided that either party might determine the tenancy by three calondar 
mouths’ notice, it was held that the reference in the habendum to detormina- 
tion by notice did not cut down the primd facie yearly tenancy, and the notice 
cuuld only be given for the end of the current year; compare Moed. Carter v. 
Roe (1842), 10 KI. & W. 670. 

(f) Bridges v. Potts (1864), 17 0. aie 8.) 314, 333; Scames v. Nicholeon, 
{1902} 1 K. B. 157; see King v. Kverafield, [1597] 2 Q. B. 474, C. A. 

(g) Corntsh v. Stubbs (1870), L. R. 6 C. P. 334. 

; ets vy. Mills (1561), 10 C. B. (N.8.) 788, 798 ; Bowen y. Anderson, [1804] 
. B. 164 


1) Doe d. Parry v. [fazell (1794), 1 Esp. 94. 
k) Doe a. Peacock v. Raffan (1806), 6 Esp. 4; Marvey v. Copeland (1892), 30 
I, Bir. 4123 Bowen y. Anderam, supra; but see Huffell v. Armitstead (1835), 
7C.&P. 36; Towne v. Campbell (1847), 3 C. B. 921. 
P @ Doe d. Parry ¥. Hazell, suyra; Beamish v. Cox (1885), 16 L. 2. Lr. 270, 
5 


a Kemp v. Derrett, supra; Wilkinson v. Hall (1837), 8 Bing. (x. 0.) 606, 
(n) Co. Litt. 135 b. 
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though the interval is only 177 days(o); and notice to quit on 
20th September must be given not later than 25th March, though 
the interval is 187 days (p). 

Where the tenancy commences on an intermediate day, the 
length of the notice must be 182 days at least, the days being 
reckoned by including the one extreme and excluding the other (q). 
But if there is an express stipulation for determination on six 
months’ notice, this will be construed literally, whether the tenancy 
commences on a quarter day or between two quarter days, and 
unless the expression ‘“‘calendar months” is used (r) a notice uf 
eix lunar months is sufficient (8). 


911. The notice must be given so as to expire at the end of the 
year or other period of the tenancy (t), and if it expires at a later 
date it is bad(a); and strictly it should be given so os to expire on 
the last day of the current year or period, thouh, since the tenant 
has the whole of that day in which to leave, it must not be given for 
any particular hour of the day(l). But the exact ascertainment of 
the last day of the year depends on whether the tenancy began 
“on” or “from” the day named for commencement, and to avoid 
the inconvenience arising from this distinction it has been settled 
that the notice may in all cases be given for the anniversary of the 
commencement of the tenancy without considering whether the 
word “on” or “from” or any similar expression wag used (c). 


(o) Roe d. Durant vy. Doe (1830), 6 Bing. 574 ; see Due d. Harr py. Green (1803), 
. 198; 1 Wms. Saund. ( ed. 1871) 385, n.; Zfoward v. Wemasley (1808), 6 

nap. 53, 

( ») Right d. Flower y. Darby (1786), 1 Term Rep. 159; organ v. Dactes 
(187s), 3 C, P. DD. 260; see J’apilion v. Brunton (1860), 5 UW. & N. 518. 

() 1 Wma. Saund. (ed. 1871), 386, n.; Stdebotham vy. Holland, [1895] 1 
Q. B. 378, 384, C. A. (notice given on 17th November to quit on 19th May, 
the anniversary of the commencement of the tenancy, thus allowing the 
sufficient interval of 183 days). 

(") Travers y. Mason (1896), 45 W. B. 77; seo Quatermaine v. Selby (1889), 
67.1. R. 223, C. A, 

(9) Kogers ¥. Kingston-upon-Hull Dock Co. (1861), 12 W. R. 1101; affirmed, 
13 W. HK. 217; seo Johnstone v. [/udlestune (1825), 4B. & C. 922, 952; Wilkins v. 
M'Ginity, [1907] 2 1. RB. 660, C. A. 

(!) As to exprewing the notice in an alternative form, see p. 450, pret. 
Whore an agreement not under seal specifica Lady-day or Michaelmus as the 
commencement of the tenancy, evidence can by given that Old Lady-day 
and Old Michaclmas.day were intended (Joe d. /all v. Benson (1821), 4 
B.& Ald. 588; Den d. J'cters v. Hopkinson (1823), 3 Dow. & Ry. (K. B.) 507; 
compare oy v. Norris (1860), 2 FL & F. 246; Rogers v. [ull Dock Co, 
(L864), 13 W. R. 217); but not where the agreement is under seal (Doe d. Spa er 
v. fea (1809', 11 East, 312; compare Smith y. Wulton (1832), 8 Bing. 235). 
Where the commencement of the tenancy is on one of the feast-days, Old Sts le, 
a notice to quit at the corresponding feast-day will be construed to mean Old 
Rtyle (Denn d. Willan v. Walker (1800), Peake, Add. Cas. 14: Doe d. Hinde v. 
Finee (1809), 2 Camp. 256; Doe d. Willis vy. Merrin (1840), 9 C. & P. 467; soe 
#urley d. Canterbury Corperation vy. Wood (1794), 1 Esp, 198). 

(a) Doe a. Spiver v. Lea, supra, The notice may be given on Sunday 
(Sangster y. Ney (1867), 16 L. T. 157) ; see title Time. 

) Page vy. Moore (1850), 15 Q. B. 684. 

¢) Sidebothan v. Hullund, aupra ; see Welhins v. A’ Ginity, supra. According 
to strict reckoning the whole of the first day must be included in the 
tenancy (Clayton's Case (1585), & Co. Rep 1a), eo that in a tenancy com 


Part V.—DURATION oF TENANCY, 


In the case of a weekly tenancy beginning, say, on Thursday, 
notice should be given for that day, but it is also good if given to quit 
“on or before Friday "(d). Any question as to the validity of the 
notice may be avoided by giving it in a general form, i.e., to quit at 
the end of the next complete week of the tenancy after the date of 
the notice (e). If the tenancy agreement expressly provides for a 
week’s notice, this should be given so as to allow seven clear 


days (/). 


912. To ascertain the effect of a notice to quit, it is necessary to 
know the day of the commencement of the tenancy. Where tho 
agreement expressly specifies such day, the words of the avroemont 
will prevail over any contrary indication afforded by the datos for 
payment of rent (y). Where no day is expressly specified, and tho 
tenant enters os yearly tonant in the middle of n quarter, the 
commencement of the year depends on the manner in which rent is 
paid or agreed to be paid. If he pays rent up to the next quarter 
day, and then pays quarterly (h), or if tle agreement specifies a 
quarter day as the day for first payment (0), the broken part of the 
quarter is neglected, and the year is taken to begin from the 
first quarter day; but otherwise the year runs from the date of 
the agreement (/). Where the tenant enters upon different parts 
of the premises at different times, it must be ascertained which 1s 
the principal part of the premises in value and importance, and 
which is accessory (i), and it is sufficient if the notice is given with 
reference to the entry on the principal part (m). 


913. If there is any doubt as to the day of tle con:mencement of the 
tenancy, this is a matter of fact to be proved by evidence (x). The 
mere specifying of a particular date for quitting in a notice given by 
the landlord is not evidence that such was the date of commencement, 


Ct ee ene ae 








mencing on 19th May, the 18th May is tho Inst day; but if tho tenancy 
commences from 19th May this day would be excluded, und the 10th May 
would be the lust day. But in practice the notice 14 given for the anniver- 
kiry of the day of commencement; see Moe d. Durant y. Doe (1880), 6 Ling. 
574; Doe d, Cornwall y. Matthews (1851), 11 C. 3B. 675; Papillon vy. Brunton 
(1860), 5 I. & N. 518; seo Herron vy, Martin (1911), 27 T. UL. KR. 4315 a8 to a 
quarterly tenancy, see Aemp v. Derrett hee 3 Camp. 510. 

td) Harvey y. Copeland (1892), 30 L. R. Ir. 412; compare Doe d, Finlayson 9. 
Bayley (1831), 5 C. & P. 67. 

t" Doe d, Campbell y. Scott (1830), 6 Bing, 362. 
) Weston v. Fidler (1903), 88 L. T. 769. 

4) Sidebotham y. Huliand, [1895] 1 Q. 3B. 378, 382, C. A. 

h) Doe d. Holeomb vy. John<on (186), 6 Esp. 10; Doe d. Savage y. Stapleton 
(1828). 3 C. & P. 275; Simmons vy. Underwood (1897), 76 L. T. 777. 

t) Sandill vy. Franklin (1875), L. R. 10 C. P. 377, 

k) Doe a. Cornwall vy. Matthews (1851), 11 ©. B. 675; Dishop v. Wratth 
(1853), 2 C. T.. R. 287; Sandi v. Franklin, supra. If the agrocment is verbal 
or undated the tenancy apparently commences from actual entry; see Doe d. 
Cornwall vy. Matthews, supra. 

1) Doe d. Heapy v. Howard (1809). 14 East, 498, 501. 

m) Doe d. Dagyet vy. Snowdon (1778), 2 Wm. BL. 1224; Doe d. Strickland ¥. 
ai (1805), 6 East, 120, 123; Doe d. Bradford (Lord) vy. Wetkinas (1806), 7 

fast, 551, 655; Doe d. Nindersley vy. Hughes (1840), 7 ML & W. 139. See Due d. 
Davenpert vy. Rhodes (1813), 11 M. & W. 600. 
(n) Walker y. Gode (1861), 6 H. & N. 594. 
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nor does it throw upon the tenant the onus of proving that the 
tenancy commenced on a different date (0); but if the date is a day 
on which rent has been paid, and the contents of the notice are 
brought to the attention of the tenant when he is served with it, 
and he makes no objection to the date, this is primd facie evidence 
that the specified date is correct (p), though the tenant is not 
precluded from afterwards disproving it(q). If the tenant is 
asked as to the commencement of the tenancy, and specifies a 
particular day, and notice to quit on that day is given accordingly, 
he cannot afterwards allege that the tenancy began on a different 
day; the result is the same whether he gave erroneous informa- 
tion by mistake or by design (r). But if a tenant, in giving notice 
to quit, gives it for a day previous to the end of the year, this 
does not bind him, notwithstanding that it is accepted by the 
landlord (8). 

Where a lease is for a certain number of years and a part 
of another year, and the tenant holds over and becomes yearly 
tenant by payment of rent, the current year of the yearly tenancy 
is treated ns ending on the anniversary of the commencement of 
the term and not on that of its determination. Hence notice must 
be ziven for the anniversary of the commencement of the term (a). 
But the rule is different when the person holding over is not 
the original tenant, but some person deriving title under him, 
and then the yearly tenancy rans from the determination of the 
Jease (b); save that if an undertenant 1s allowed by the superior 
landlord to hold over, he holds according to the year of the 
undertenancy (c). 

When o tenant enters under a void lease, or under an agreement 
for lease, and becomes vearly tenant, he holds on the terms of the 
lease as to quitting. His holding determines without notice to quit 
at the end of the specified term, and if there is any further pro- 
vision as to the date of quitting it applies to the vearly tenancy (d); 


(o) Doe d. Ash v. Calvert (1810), 2 Cump. 387, 388; Doe d. Clarges y. Forster 
(1811), 15 Mast, 405. At one time the onus of disproving the date mentioned in 
the notive war held to be on the tenant (Moe d. uddwembe y. Harris (1784), 
cited 1 Term Rep. 161); see Doe d. Matthewson vy. Wrightman (1801), 4 Lisp. 5. 

(p) Doe d. Lerecster vy, Biggs (1800), 2 Taunt, 109; Doe d. Claryes v. Forster, 
aujna: Doe d. Baker vy. Woembwell (1811), 2 Camp. 559; Thomas d&. Jones y. 
Thomas (1811) 2 Camp. 647, 

q) Onkapple d. Green vy. Copona (1791), 4 Term Rep. 361. 

r) Doe d. Eyre y. Lambly (1798), 2 Esp. 685. 
&) Deed. Murrel y. Milward (1838), 3 M. & W, 328. 

a) Doe d. Robinson y. Dobell (1841), 1 Q. B. 806. The same rule applies where 
a lease determines during its currency in consequence of the title of the lessor 
coming to an ond; ¢.¢., where a lessor, who was tenant for life, has died. The 
remainderman, by accepting rent, adopts the current year of the tenancy (Roe 
“A aout v. Ward (1789), 1 Hy. BL 96; Doed. Collina v. Weller (1798), 7 Term 

p. 478 

tH) Doe d. Buddle vy. Lines (1848), 11 Q. B. 402; contra, in a case where the 
wile continues in ocenpation and pays rent after her husband's death (ilempt ert 
v. ranks (1856), 18 C. B. 323). Moreover, if the tenant assigns while holding 
over, the assiguee takes the tenancy as it exists, and the current year dates 
from the original entry (Doe d. Caetieten 9. Samuel (1805), 5 Esp. 173 

4 Kelly v. Patterraon (1874), L. B. 9 C. P. 681, 687. 

Doe d. Riyge v. Bell (1793), 5 Term Rep. 472; see p. 422, ante. 
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but subject to this the current year dates from the time of entry, 
and notice to determine it must be given accordingly (e). 


Gii.) Form and Constructim of Notwe. 


914. A notice to quit need not be in any particular form (/), nor 
need it be addressed to the tenant by name, provided it is properly 
served on him(g); and if the tenancy was created verbally, the 
notice may be given verbally (z). Errors in the description of the 
premises (¢), or as to the christian name of the tenant (4), will not 
invalidate the notice if the tenant understands its effect and makes 
no objection on receiving it. In the absence of an express or 
statutory (/) power to resume possession of part of the premises, it 
must be a notice to quit the whole; a notice to quit a part only is 
void (m). The notice need not state to whom the premises are to 
be given up (x), though if this is stated it should be stated with 
certainty (0); but the notice must indicate when the premises are 
to be given up (7), and if must be expressed unequivocally. 

The notice may state the exact day on which the premises are to 
be given up (q), or it may be expressed generally by such words 
as ‘‘at the expiration of the present year’s tenancy.”” A notice 
in the latter form is not void, because it does not purport to be 
served half a year before the end of the current year, and the onus 
of proving that ié was not in fact served in due time is on the 


te Berrey v. Lindley (1841), 3 Man. & G. 498, 513. 

_ Cf) Bee Easton vy. lenny (1892), 67 1. T. 290, Lf it isin writing, signature 
is apparently not essential (Carleton v. Herbert (1866), 14 W. R. 772). But in 
Ireland a notice to quit an agricultural holding must be in writing or printed, 
signed by the landlord or his agent, and stamped 2s. 6d. (Landlord and 'Tonant 
(lrelund) Act, 1870 (33 & 34 Vict. c. 46), 8. 68). For forms of notice to quit, 
see Encyclopredia of Forms and Precedents, Vol. VIL, pp. 686 et seg. 

if} Doe d. Mutthewson v. Wrightman (1s01), 4 Msp. 4. 

) Doe d. Macartney (Lord) v. Crick (1805), 5 Esp. 196; Roe d. Rochester (Dean 
and Chapter) v. Pierce (1809), 2 Camp. 96; Bird v. Defoncielle (1846), 2 Car. & 
Kir. 415, 420. 

() Doe d. Cus vy. Itoe (1802), 4 Hep. 185 (the nofice asia ‘‘The Water- 
man’s Arms” instead of ‘The Bricklayer’s Arms,’ and there was only ono 
house held by the tenant under the landlord); J)ve d. Armatrong v. Walzineon 
(1840), 12 Ad. & El, 743. 

(k) Due y. Spiller (1807), 6 Esp. 70 (there being uo other tenant of the landlord 
with the same surname). 

(t) E.g., under the Avricultural Holdings Act, 1908 (8 Falw. 7, c. 28), 8. 2d. 

(m) Doe ad. Morgan vy. Church (1811), 3 Camp. 71; Doe d. ftodd vy. Archer 
(1811), 14 East, 245: it is the same notwithstanding that the landlord has sold 
the part in reapect of which notice is given, and that the notice is given by 
the purchaser (Prince v. Evans (1874), 29 1. ‘T. 835). 

(n) Doe d. Batley vy, Foster (1816), 3 C. B. 215, 225. 

(0) Jive d. Brouke v. Fatreluugh (1817), 6 M. & 8. 40 (whore notice to give up 
possession to “ the rector and churchwardens for the time being ” was insufficient, 
these persons not being a corpuration). 

{P) See Goode v. Howells (1838), 4 M. & W. 198, per Paxxg, B., at p. 201: 
‘‘Such a notice only can be good as, ou a reasonable construction of it, denotes 
an intention to give up the premises at the lawful time.” 

(g) But where the tenant simply gave notice of his desire to quit and asked 
the landlord as to the time of quitting, aud the Jandlord by bis reply fixed the 
time, this cured any insufficiency in the notice (General Assuranre Co. ¥ 
Worsley (1895), 72 L. T. 358). 
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party who disputes its sufficiency (r). But the appropriate general 
words are “at the end of the year of the tenancy which will expire 
next after the end of one half-year from the date of the service of 
this notice” (s); and it is usual, after first mentioning the day 
which is believed to be the anniversary of the commencement of 
the tenancy, to add these general words in the alternative, so that 
an error as to the specific day may not invalidate the notice (¢). 


915. If possible, a notice to quit will be construed so as to make 
it effectual, and inaccuracies, obviously opposed to the intention 
of the party giving it, will be corrected (u). Thus a notice which 
is expressed to be for the end of the “ present” or “ current” 
year will be effectual for the following year if this is clearly the 
intention (a); where, for instance, the current year ends only two 
days after service of the notice (l). Buta notice, which isnot long 
enough to determine the tenancy at the end of the current year, is 
not meroly on that ground treated as a notice for the end of the 
following year(c). This will only be done if necessary to effectuate 
the obvious intention (d). A notice to quit given after the deter- 
mination of a term of years is not necessarily a recognition of an 
existing tenancy (¢). 

916. A notice to quit must be clear and certain in its terms(/). 
It is bad if it is expressed so as to take effect on a contingency ; such 
as a notice to quit given by the landlord if a breach of covenant 
shall be committed (7), or by the tenant when he can get another 
situation (hk); or if it is doubtful whether the tenancy is to be 
determined by notice or by surrender (i). But if a definite notice 
to quit is given, it is not invalidated by the addition of words 


ee Ye 


(r) Doe d, Gorat vy. Timothy (1847), 2 Car. & Kir, 35]. 
i" Doe d. Phillips v. Butler (1797), 2 Esp. 589. 

t) Doe d. Dighy v. Steel (1811), 3 Camp. 115, 117; Milla v. Goff (1815), 14 
M. & W. 72, 75; Stlehotham v. Holland, [1895] 1 Q. B. 378, 389, C. A. 
See Aahtown (Lord) v. Larke (1872), 6 1. R. C. . 270; and compare Ferqueon 
v. Daly (1873), 8 LR. C. L. 216 (both on the Landlord and Tenant (Ireland) 
Act, 1870 (33 & 34 Vict. c. 46), 8. 58). Similarly the notice may state two 
epecific days in the alternative, provided it isin fuct served half a year before 
the anniversary of the commencement of the tenancy (Doe d. Matthewson v. 
Wrightman (1801), 4 Kap. 4). 

(u) Doe d. Bedford (Duke) vy. Kightley (196), 7 Term Rep. 63 (where a notice 
heer a 1795, to quit at Lady Day, 1795, was held good for Lady 

ay, 1796), 

(a) Doe d. Williams v. Smith (1836), 6 Ad. & El. 350. 

(b) Doe d. Huntingtower (Lord) v. Culliford (1824), 4 Dow. & Ry. (x. B.) 248, 
per Bay ey, J., at p. 249; ‘It is quite sufficient if the tenaut understood 
what is meant.” 

(¢) Doe d. Richmond Corporation v. Morphett (1845), 7 Q.B. 577; Mills v. Goff, 
cupra, 

(d) Wride v. Dyer, [1900] 1 Q. B. 23, disapproving of the adverse criticism of 
oat he ah aad (Lord) v. Culliford, supra,in Doe d. Richmond Corporation 
GW. Ae €, eupra. 

(e) Doe d. Goxdsell v. Inglis (1810), 3 Taunt. 54; ace Doe d. Wélcockson v. 
Lynch (1771), 2 Chit. 683. 

(f) Ahearn v. Bellman, Seigwick vy. Ahearn (1879), 4 Ex. D. 201, 205, C. A. 

(g) Muskett v. Hill (1839), 5 Bing. (x. c.) 694, 711. A notice to quit served 
during the pendency of ejectment for non-payment of rent is in effect con- 
ditional and is bed (//a23 ¥. Flanagan (1877), 110. BC. L. 470). 

Farrance v. Eikington (1811), 2 p. 691. 

6) Gardner v. Iagram (1889), 61 L. T. 729. 
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requiring, in a notice by the landlord, an increase (k), or, in & notice 
by the tenant, a diminution, of rent, if the tenant stayson (J). A 
notice so expressed operates as a notice to quit, with an offer to 
grant or to take a new tenancy as thie case may be (i). 


(iv.) L’ersons to give and receive Noti e. 


917. The notice to quit may be given either by the landlord or 
the tenant(). For this purpose the landlord is the person in 
whom the legal reversion is vested, or the person whom the tenant 
is bound to recognise as his landlord by estoppel (v). The notice 
when once given enures for the benefit of the successors in title of 
the landlord or tenant giving it(p). Similarly the notice must be 
iven to the tenant or the reversioner. A notice cannot be given by 
a landlord to a sub-tenant of part of the premises so as to detormine 
the sub-tenancy, even though the intermediate tenant has given up 
possession of the remainder of tho premises (q). But where no sub- 
letting has tuken place, a person who succeeds the tenant in the 
occupation of the premises will be presumed to be his assign, and 
notice may be given to him (7). 


918. ‘Tle notice may be given by the agent of either party, 
provided he is duly authorised for that purpose at the time of 
giving it. If he is not so authorised, a subsequent ratification of 
the notice will not make it effectual (s), since the notice must be 
one Which is, in fact, binding on the landlord when it is served (t), 


(k) Ahearn vy. Bellman, Sedgwick v. Ahearn (1879), 4 Ux. VD, 201, 205, 0. A. A 
notice to quit stating that in default the landlord will require paymont of double 
value is good (Due d. Matthews vy. Jackson (1779), 1 Doug. (K. u.) 175 ; Doe d. 
Lyster v. Guldwin (1841), 2 Q. B. 143, 144). 

') Bury v. Thompson, [1895] 1 Q. B. 646, C. A. 

m) Alearn v. Bellman, Sedgwick y. Ahearn, supra. If the tonant stays on, 
he must pay the iner-ased rent (/toberta y. Hayward (1828), 3 CU. & BP. 432), 

(n) It is inconsistent with a tenancy from year to yeur that the landlord 
should bind himself not to give notice to quit (ue d. Warner vy. Browne (1807), 
8 East, 163, 167). 

so) Doe d. Green vy. Baker (1818), 8 Taunt. 241; see Burton vy. Dickenson (1867), 
17 L. T. 264 ; and seo p. 336, ante. When the landlord has granted a lease for a 
term by deed tu a third party he ceuses to be entitled to the reversion on the 
yearly tenancy, and cannot give a notice to quit to the yearly tonant (Hordsley 
Brewery Co. vy. Hulford (1903), 90 L. T. 89). Where the tenancy was in 
existence ut the time of a mortgage it was formerly necessary that tho notice 
thould be given by the mortgagee (see Ailes v. Murphy (1871), 51. R. C. L. 382), 
unless the mortgagor had beeu constituted his agent to give the nutice (Stac- 
poole y, Vurkinsen (1874), 8 1. RB. O. L. 561). Perhaps the mortgagor while in 
possession can now give the notice by virtue of the Judicature Act, 1873 (36 & 
37 Vict. c. 66), 6. 25 (5). As to the rights of a mortgagor while in possession, 
see title Mori GAGE. 

f) Doe d, Egremont (Earl) vy, Forwood (1842), 3 Q. B. 627. 





q) Pleaaint d, Hayton v. Benaon (1811), 14 East, 254. ; 

r) Deed. Morris v. Williams (1826), 6 B. & C.41. Notice may be given tos 
widow of a deceased tenant from yeur to year, unless some other porson is then 
his personal representative (/ees Z Meare vy. Ferrut (1530), 40. & P. 230 ; Sweeny 
v. Sweeny (1876), 10]. B.C. 1. 375). 

(0) Died. Mann v. Walters (1530), 10 B. & C. 626; lve d. Lyster v. Goldwin 
(1841), 2 Q B. 143; and eee title AcEexcy, Vol. L, p. 177. A notice given by 
an agent of az. agent is not effectual without the recognition of the principal 
(Doe 2. Bhodes y. Robinson (1837), 3 Bing. (x. C.) 677). 

(t) See Jones v. Phipps (1868), L. RB. 3 Q. B. 567, 673. 
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Moreover, the tenant must have reason to believe that it is thus 
binding, so that he may safely act on it(w), and if it is given by an 
avent having only a special authority, the fact of his agency must 
appear on the face of the notice; but this is not necessary if the 
agent has been held out as having 6 general authority (v). An agent 
who is entrusted with the management of an estate, and who has 
authority to let and to receive rents, has a general authority im 
respect of the tenancies, and can give notice to quit (a). 


919. Where the demise is by joint tenants, one may give notice 
on behalf of all()), but this doctrine 1s confined to a common law 
notice tu quit. Where a lease is determinable under a proviso 
which allows cither party to determine it on notice, the notice 
must either be given by all, or the one who gives if must have at 
the time the authority of the others to do so (c). 


(v.) Service of Nutice. 


920. The notice to quit need not be served personally upon the 
tenant (2). It may be served upon his agent(e), and when so 


ee tee aed 





(u) Doe d. Mana vy. Walters (1890), 10 B. & C. 626; Doe d. Lyster vy. Goldwin 
(1841), 2.Q. B. 1485 dJoues vy. Phipps (1868), I. R. 3 Q. B. 567, 673. 

tv) Jones ve Phipps, aupra, at p. 572; but see Stucpoole vy. Parkinson (1874), 
81. RK. C. 1. 561. 

(a) Doe d. Manvers (Marl) vy. Mizem (1837), 2 Mood. & R, 56; Erne (£art) v. 
Armatrong je 61. RC. 1.279. A receiver appointed by the court is such 
an agent (i 'ilkinson v. (ulley (1771), 6 Burr. 2604; Doe d. Marsack vy. Read (1810), 
12 Kast, 57); and the steward of a corporation may be a gencral agent for this 
purpose, though not appointed under seal (foe d. Rochester (Dean and Chapter 
v. /éerce (1809), 2 Cainp. 96; Doe d. Birmingham Canal Co, y. Bold (1847 » ll 
QQ. B. 127). Acestus gue trust who did not create the tenancy cannot give notice 
unless he has been held out as the agent of the trustecs (Haston v. Penney (1892), 
67 L. T. 290), as, for instance, where he has boen permitted to have the manage- 
ment of the trust estate (Junes v. Phipps, supra). 

(6) Doe d. Aalin v. Summerset (1830), 1 B. & Ad. 135; Doe d. Kindersley v. 
Hughes (1840), 7 M. & W. 139, 1; Alford vy. Vickery (1842), Car. & M. 280; 
compare Doe d. Whayman vy. Chaplin (1810), 3 Taunt. 120 (where it was held 
that three out of four joint tenants who gave the notice could recover three 
fourth parts). It is not, perhaps, finally settled that it is unnecessary to prove 
tho authority of the other joint tenauts; though, if the authority of all is 
required, it may be sufficient if they recognise the notice after it has been given 
((oodtitle d. King v. Woodward (1820), 3B. & Ald. 689; see Doe d. Jolliffe v. 
Sybourn hat 2 Esp. 677); but this is opposed to the cases cited in note (8), 
p. 451, ante. Where joint tenants are under an agreement to quit on payment 
of an equivalent fur the crop, tender to one is sufficient (Loddiges vy. Lister 
(1860), 1 I. 'T. 548). 

(c) Right d. ftsher v. Cutheld (1804), 5 East, 491 (proviso for determining 
leave at end of fourteen years on six mouths’ notice in writing by landlord or 
tenant or their respective heirs and executors under his or their respective 
hands; notice aigned by two out of three of lessor’s executors held insufficient) ; 
Re Viola's Indenture of Lease, Humphrey v, Stenbury, [1909] 1 Ch. 244 (proviso 
enabling ‘the lessees" to determine lease by notice in writing requires 
signature by or under authority of both); see Quartermutne v. Selby (1889), 5 
T. LL. R. 223, C. A. In the case of ners, authority may be presumed (Doe d. 
Eliot vy. Hulme (1828), 2 Man. & Ry. (K. B.) 433); ani generally as to the 
implied authority of partners, see title PakTNERSHIP. 

(a) A memorandum of service should be indorsed on a duplicate of the notice 
at the time when the notice is served. Tho duplicate will then be primary 
evidence ie d. Patteshall v. Turford (1832), 3 B. & Ad. 890; Doe d. Fleming vy. 
Somerton (1845), 7 Q. B. 68; Stapylton v. Clough (1853), 2 E. & B. 933). 

(e) See Doed. Prior v. Ongley (1850), 100. B.25 In the case of a corporation 
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served it is unnecessary to prove that it actually came to his 
knowledge ; it is sufficient if the fact of the agency is established (/). 
The servant of the tenant at his dwelling-house, whether this is 
on or off the demised premises, is his implied agent to receive a 
notice to quit, though the tenant can give evidence to rebut the 
implication (f). Apart from any question of agency, the fact that 
the notice has been delivered to the wife (q) or servant (hk) of the 
tenant raises a strong presumption that it has reached him, 
especially if an explanation of the notice was given when it was 
delivered (i); and the presumption can only be rebutted by proof 
a the notice did not come to the knowledge of the tenant at 
all (i). 

A notice Icft at a tenant's house, but not served on anyone 
personally, is effectual if it can be proved that if actually came to 
his hands in time to give him notice of the proper length (J). 

It is no& necessary that the notice should be directed to the 
tenant: it is sufficient if it can be proved, either by direct evidence or 
by his own admissions (m), that it was delivered to him in proper 
time(n). But if the tenant has disappeared, sorvice becomes 
impossible unless the lease makes special provision for such a case, 
as by authorising service of the notice on the premises or at the 
lessee’s last known address(0). Where the )remises are held by 
two tenants jointly, the service of notice on one who lives on the 
premises is evidence that it reached the other who lives else- 
where (p), and apparently, even without such evidence, it is effectual 
as to both (q). 


921. A notice given by the tenant can be served on the Inndlord 
or his agent (r). If sent by post it is sufficient if it is delivered 


service should be on an officer (Doe d. Carlisle (Farl) vy. Woodman (1807), 8 
East, 228). 

(/) Te cham v. Nicholson (1872), L. BR. 5 OH. Ti. 561, 569; seo Jones d. Griffiths 
v. Marsh (1791), 4 Term Lep. 464; London School Board v. [eters (1902), 18 
T. L. B. 509; and title Agency, Vol. I., p. 215. Consequently it 15 immaterial 
that the notice cume to the knowledge of the tenant too late to allow for a proper 
length of service on him personally (Doe d. Neville v. Dunbar (1826), Mood. & M, 
10); contra, if the notice was addressed to the wrong person (Moe d. Mxeter 
Corporation v. Mitchell (1837), 1 Jur. 795). As to a provision for service of 
the notice at the usual place of abode of the tenant, sce /idsdy v. Kennedy (1871), 
I, ROH. 1. 134. 

(9) Roe d. Blair v. Street (1834), 2 Ad. & El. 329; Smith v. Clerk (1840), 9 
Dowl 202. 

(h) Jones d. Griffiths v. Marsh, sujra. See also title AGRICULTURE, Vol. I., 

. 241, 
(f) See Doe d. Burces v. Lucas (1804), 5 Esp. 153. 
k) Tanham v. Nicholson, supra. 
'l) Alford v. Vickery (1842), Car. & M. 280 (notice put under door of house). 
'm) Doe d. Simpson ¥. Hull (1843), 6 Man, & G. 795. 
n) Doe d. Matthewsen v. Wrightman (1801), 4 Esp. ¢ 
0) Compare Searard v. Drew (1898), 67 L. J. (q, 3.) 322. If the notice 
is to be served on the lessee or his assigns, service on a mortgages by sub- 
demise ies ineffectual (Hoyg v. Brooks (1885), 15 Q. B. D. 256, C. A.). 
p) Doe d. Bradford (Lord) v. Watkins (1806), 7 East, 551. 
q) Doe d. Macartney (Lord) v. Crick (1805), 5 Esp. 196.0 : 
a The agent must be authorised to receive a notice to quit either specially 
or by the course of his employment, as where he has the general managemeut 
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during the last day on which service can be made, though after 
business hours (*). If the posting is proved, the notice will be 
presumed to have been delivered in due course of post (¢), and the 
time of delivery will be the time of service (a). 


(vi.) Waiver of Netice. 


922. A notice to quit may be withdrawn or abandoned during 
its currency; or it may be waived, either expressly or by implica- 
tion, after it has expired; but no withdrawal, abandonment, or 
waiver is effectual without the consent of the party to whom the 
notice is given (0b). 

It has been held that a withdrawal of the notice by consent 
during its currency does not nullify the notice, but operates as 
evidence of an agreement for a new tenancy to take effect on the 
determination of the old one(c). After the notice has expired, a 
waiver of it can only operate by creating a new tenancy, since the 
old tenancy is already at an end (d). 


923. Questions of waiver usually arise when some act is done 
by the landlord after the expiration of the notice, which either 
necessarily or primd facie imports the recognition of an existing 
tenancy. A distress levied for rent accrued due since the expiration 
of the notice is of the former nature, and, if acquiesced in by tho 
tenant, necessarily operates as a waiver of the notice(e). But in 
other cases the primd facte effect of the act may be avoided by 
showing that it was done with some other intention; and when 
such evidence is offered it must be determined, as a question of 
fact, whether the act was intended to operate as a waiver(f). A 
mere demand of rent accrued due after the expiration of the notice, 
not followed by a promise to pay by the tenant, cannot operate as a 


of the estate. It is not sufficient that he collects the rents (Pearse v. Boulter 
(1860), 2. & F. 133). 
a Fapition v. Brunton (1860), 5 H. & N. 518, 522. 
: t) Gresham House Listate Co. v. Russa Grande Gold Mining Co., [1870] W. N. 
1, 
(a) R. vy. Slawstone (Inhabitunts) (1852), 18 Q. B. 388; 2. vy. Richmond 
( Recurder) (1858), KE. B. & E. 253, 
(b) Blyth v. Dennett (1853), 13 OC. B. 178; Tayleur v. Wildin (1868), L. B. 3 
Exch. 308, 305. 
(c) Tayleur vy. Weidin, supra ; see Vance v. Vance (1871), 5 J. B. O. 1. 363. 
Hence a guarantor of rent under the old tenancy is not liable for rent under 


the maw bananadw [Maalesea Pye verre) 


attributed to the variation in the position of the ‘parties effected by the 
withdrawal of the notice. See also title GuanantgeE, Vol. XV., pp. 481, 546 et seq. 
‘’ Jachiquin (Lord) v. Lyon, supra. 
¢) Zouch d. Ward y. Wallingale (1790), 1 Hy. Bl. 311. Until a new tenanc 
is created, the landlord is not entitled to distrain (Jenner v. Clegg (1832), 1 M 
& R. 213; Alford v. Vickery (1842), Car. & M. 280); but submitting to a distress 
is an acknowledgment of a tenancy (Panton y. Jones (1813), 3 Oamp. 372). 
After judgment in ejectment a distress may be evidence of a tenancy, but 
it 1a no ground for setting aside the judgment (Doe d. Holmes ¥. Darby 1818), 
$ Taunt. 538). . 

(f) Doe d. Cheny v. Batten (1775), 1 Oowp. 243. 
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waiver for want of the tenant's consent(g). But payment and 
acceptance of rent so accrued due(h) requires the concurrence 
of both parties, and operates as a waiver (i), unless otherwise 
explained (x). So, also, does a second notice to quit given after the 
expiration of the first, since it implies that the tenant may lawfully 
continue in possession until the expiration of the second notice (1), 
unless the circumstances show that this was not the landlord’s 
intention; where, for instance, the notice is given as a preliminary 
to recovering double value (m), or where the Jandiord is at the same 
time proceeding for recovery of possession (n). A mere holding 
over by the tenant after the expiration of the notice does not by 
itself operate as a waiver of the notice, whether the notice was 
given by himself (0) or by the landlord (p). Jt is a question of fact 
whether the tenant intended to avail himself of the notice to quit, 
or whether the circumstances of the holding over nmounted to a 
waiver of the notice(q). An agreement by the landlord to suspend 
the exercise of his rights under a notive to quit—for example, 
where he promises that the tenant shall not be turned out until 
the premises are sold—is not a waiver of the notice, and the land- 
lord retains all his rights under it, subject only to the agreement(a). 


(vii.) Despensing with Notice. 


924. Where rent accruing under a yearly tenancy has not been 
paid for a long time, this will raise a presumption that the tenancy 
has been determined (b). If at the end of a year the landlord 
accepts a new tenant, he dispenses with notice to quit by the old 
tenant (c). But this is becauso there is a surrender by operation 
of law, and the immediate change of possession is an essential 


(9) Blyth v. Dennett (1853), 13 C B.178. Authorizing the tenant to pay an 
annuity charged on the premises is not a recognition of his tenancy, 80 a8 to 
constitute a waiver (Doe d. Buth v. Scott (1827), 6 L. J. (0. 8.) (K. B.) 110). 

(k) Though only for a singlo day (Aeith, Prowee & Co. v. Nutional Telephone 
Co., [1894] 2 Ch. 147). But where rent has been paid quarterly, the subsequent 

ayment of a year’s rent in one sum is not necessarily a waiver (Londun School 
Ponrd v. Peters (1902), 18 T. L. R. 509). 

(1) Goodright d. Charter vy. Cordwent (1795), 7 Term bed 219. Where the 
rent is received by an agent, there is no waiver unless ho is authorised to 
receive it notwithstanding the notice (oe d. Ash v. Calvert (1810), 2 Camp. 
387). 

(h) E.g., where it is accepted in lieu of double rent or donblo value (oe d. 
Cheny v. Batten (1775), 1 Cowp. 243); see p. S04, post, A receipt for rent, 
stipulating that it shall not operate as a waiver, does not require an agreement 
stamp (Dee d. Wheble v. Fuller (1835), Tyr. & Gr. 17). 

1) See Doe d. Brierly y. Palmer (1812). 16 Bast, 53, 66. 

mm) Doe d. Dighy v. Steel (1811), 3 Camp. 115, 117; compare Messenger v. 
Armatrong (1785). 1 Term Rep. 63. 
n) Doe d. Williams v. Humphreys (1802), 2 East, 237. 

ts Gray v. Bompas (1862), 11 C. B. (N. 8.) 520. ; 

(p) Jenner vy. Clegg (1832), 1 Mood. & R. 213; Cusack v. Farrrit (1886), 18 
L. f Ir. 494, affirmed (1887), 20 L. R. Ir. 56, C. A. 

q) Jones ¥. Shears (1836), 4 Ad. & EJ. 832, 836. 

ia} IWhtleacre d. Boult v. Symonds (1808), 10 East, 13; see London Srhool 
B.ard wv, Petera (1902), 18 T. L. BR. 509. 

(0) Stagg v. Wyatt (1838), 2 Jur. 892. 

(c) Sparrow v. Hawkes (1796), 2 Esp. 506. 
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element (d). There cannot be a surrender in futuro (ce), hence the 
landlord’s mere acquiescence in a short notice, whether by parol 
or in writing. does not make the notice binding; though if the 
tenant quits in accordance with the notice, he is not liable for 
subsequent rent (/). 

Secr. 8.—T'erm of Years. 

925. A teuancy for a term of years arises by express contract, 
and it is essential to the contract that the commencement and 
duration of the term should be so defined as either to be certain in 
the first instance(q), or to be capable of being afterwards ascertained 
with certainty (h). But the commencement of the term is only 
important as an eloment in measuring its duration(i). It may 
commence either immediately, or from a past or future date(j); 
and although it is expressed to commence from a past day, yet the 
actual interest of the lessee commences only on the execution of 
the decd (k), and his liability is limited accordingly; thus he is 
not liable under the covenant to repair for matters arising before 
the date of execution (J). But under a proviso for determining the 
lense at the end of seven or fourteen years, these periods are 
reckoned from the commencement of the term (m). 


926. It is the office of the habendum in a deed to limit the 
estate granted, and hence in a lease by deed the hahendum 
should state specifically both the commencement and duration of 
the term(n). Where the term is expressed to commence “ from” 
a specified day, this day is in strictness not included in the term, 
and the term, therefore, lasis during the whole anniversary of the day 
from which it begins (0); while if it commences “on”’ a specified 


(@) dohustene v. Iludlestone (1825), 4 B. & CO. 922; Bessell v. Landshery 

(1845), 7 QW. 1, 638; reo Doe d. Huddleston vy. Johnston (1825), M‘Cle. & Yo. 141; 
. 50), post. 

(e) Doed. Murrell y. Milward neat 3M. & W. 328; p. 548, post. 

(J) Shirley vo Newman 708), 1 Esp. 266; compare Brown v. Burtinshaw 
(1826), 7 Dow. & Ry. (x. B.) 603. 

(yg) See Say v. Sauth (L564), Plowd. 269, 272; Anon, (1674), 1 Mod. Rep. 180 
(lease nade 10th October, habendum from 20th November, without mentionin 
the year, void for uncertainty); see Atraley v. Duck (1712), 2 Vern. 684. 
lease in good for a term specified though it isalso yranted for a further indefinite 
term ((firynne v. Mainstune (1828),3 C. & P. 302). For forms of lease see 
Encyclopedia of Forms and Precedents, Vol. VIT., pp. 109 et seq. 

(i Groudright ad. Hall y. Richardson Sahat 3 Term Rep. 462, 463. The word 
“term "ina covenant means the torm which the lessor purports to grant (Evans 
v. Vaughan (1825), 4B. & C. 261), As to tho grant by mistake of a shorter 
term than that agreed on, see Wilde vy. Ashley (1838), 2 Jur. 679. 

See Wyburd v. Tuck (UT9", 1 Bos. & P. 458, 464. 

1) Cowpare p. 459, poet. 

(k) Jervis vy, Tombinson (1856), 1 H. & N. 195; see Cooper vy. Robinson (1842), 
10 M. & W. 694, 696. 

(?) Shaw v. Koy (1847), 1 Exch. 412. 

(m) Bird v. Baker (W858), 1 E. & BE. 12. 

(n) Buckler's Cuse (1597), 2 Co. Rep. 55a; Burton vy. Burcluy (1831), 7 Bing. 
745, 757; Doe d, Timmia v. Steele (1843), 4 Q. B. 663, 667; see title DEEDS aNnD 
Omnex INstRuMENTS, Vol. X., p. 473. The hmitation in the habendum may, 
in a clear caae, be controlled by other parts uf the instrumeut (Stricklind y. 
Maz well (1884), 2 Cr, & M. 539, 549). 

vo} Co. Litt. 46 b; Anon, (1773), Lofft, 275; Ackland v. Lutley (1839), 9 Ad. & El, 
879, 894; nee Cutting y. Derby (1776), 2 Wm. Bl. 1075. 


Part V.—DvuRATION or TENANCY. 


day, the day is included(p). But the deed must be interpreted 
80 as to give effect to the substantial rights of the parties, and 
for practical purposes this distinction can usually be neglected (q). 

If in & lease by deed the term is expressed to commence 
from henceforth,” or “from the making hereof” (r), or if no date 
is specified (s), it commences from the time when the decd tnkes 
effect, that is, from delivery. If it is expressed to commence from 
the date of the decd, this date is by reference inserted in the 
habendum, and the term commences on the following day (s); 
but if in such case the deed is not dated, or if it bears an 
impossible date, the term commences from delivery (t). Where tho 
tenant enters under an agreement not under seal, which does not 
specify the commencement of the term, this will usually commence 
from entry (a), but parol evidence is admissible to show when 
the instrument was intended to take effect (0). 


927. It is sufficient if the commencement of the term is 
ascertained with certainty at the time when the lease is to take 
effect in possession (c); hence the term may be made to commence 
after the failure of specified lives (d), or upon the occurrence of 
a future contingent event (e). Where it is to take effect after 
the expiration of a previous term, and the previous term is 
surrendered or forfeited, the lease takes effect on the surrender 
or forfeiture (/), and if the previous Jesse has already determined, 
or if it is void or non-existent, the new leuse takes effect 
at once (9). 


928. The duration of the term must be ocither fixed by 
specifying the number of years in tho first instance, or 
so defined by reference to some then existing or subsequent 





p) Co. Litt. 46 b; Clayton's Cure (1585), 5 Co. Rep. 1a. 

q) Sidebotham vy. Holland, [1895] 1 Q. B. ots, C. A.; see Pugh v. Leeda 
(Duke) (1777), 2 Cowp. 714, 717, 725; Dve d. Cox y. Day (1809), 10 East, 427 ; 
Wilkinson v. Gaston (1846), 9 Q. B. 137, 144, 145. _ 

(r) Co. Litt. 46 b; Clayten’s Case, supra; Llewelyn vy. Williama (1610), Cro. 
Jac. 258; Steele v. Mart (1825), 4 B. & C. 272, 278. 
8) Co. Litt. 46 b. 
i} Ibid. ; Styles v. Wardle (1825), 4 B. & C. 908, 911. . 

(a) Doe d. Cornwall vy. Matthews (1851), 11 C. B. 675; compare Sandill vy. 
Franklin (1875), L. R. 10 C. P. 877. 

b) Davis v. Jones (1856), 17 C. B. 625. . 

te Co. Litt. 45 b; Shep. Touch. (ed. Preston), 272; Zath's (ishop) Cass 
(1605), 6 Co. Rep. 34 b. 

d) Goodright d. Hall v. Richardson (1789), 3 Term Rep. 462, 463. : 

e) Bath's (Bishop) Case, supra; Co. Jatt. 45 b. Where a mortgagor in 
possession was, on default, to become tenant at a rent, it was held that the 
mortgagee was not entitled to distrain after default unless he had given notice 
to the wortgagor of bis intention to treat him as tenant (Clowes v. //ughes (1870), 
[.. BR. 6 Exch. 160); but such a case could not now arise (see p. 336, ante). 

f) Co. Litt. 45 b; Wrottesley v. Adams (1560), Dyer, 177 b; Chedington’s 
(Rertor) Case (1598), 1 Co. Rep. 148 b, 154 b; contra, if the second lease is to 


we mane wenn Séh on bs. crm aé lin Bunt Tan aas\ (fthalean 


leases A and B, it will begin as to each part on the determination of the lease 
of that part (Windham’s ) Case (1589), 5 Co. Rep. 7 a). 
(9) Miller v. Manwaring (1635), Cro. Car. 397, 399, 
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circumstance that the exact length can be fixed with : 

afterwards (h). The term may be for any length of time le 
great, and in building leases terms of ninety-nine years or ning 
hundred and ninety-nine years are frequently granted (i) But 
there must be a definite limit; there cannot be a lease in 
perpetuity (j), except by virtue of statute (k). An instrument 
purporting to create a perpetual lease at a rent would operate, if at 


all, as a conveyance in fee simple subject to a perpetu 
or a8 an agreement to convey ack am estate (i, oe 
It is sufficient, however, if the maximum duration of the term 
is fixed. Provided this is done, the lease may be subject to deter- 
mination within the period, either directly by & provision that it 
shall determine on a given event—for instance, upon the death of 
a specified person, or indirectly by a provision that it shall continue 
only during the continuation of a specified stute of affairs—tfor 
instance, during a specified life or lives(m), or while the lessee 
remains in the lossor’s sorvice (x), or continues to occupy the 
premises (o). An under-tenancy at a weekly rent, with a provision 
that the rent shall not be raised during the head term, gives the 
undor-tenant a right to hold till the end of that term (p). 


929. A lease for a term requires no notice to quit at the end 
of the term, whether the term expires by effluxion of time(q), or on 
the happening of an event on which it is expressed to determine (a). 


(h) /e., it may be fixed (1) by reference to a certainty, ¢g., for the same 
term as in another specified lease ; or (2) by matter ex post facto, as where the 
term is to be froma fixed commencement for s0 many years as A. shull name, 
but this must be dono in the life of the lessor (Buth's (Bishop) Case (1605), 
6 Vo. Rep. 34 b, 35 a, b; Co. Litt. 45 b; Shep. Touch. (ed. Preston), 274. If to 
a certuin term tho lease purports to add a term which is uncertain, it is valid 
only us to the certain term (Say v. Smith (1564), Plowd. 269, 271; Gwynne v. 
Mitinstune (1828), 3 C. & P. 302). 

i) Seo 55 Sol. Jo. 420. 

j) Doe d. Robertson v. Gardiner (1852), 12 C. B. 319, 333; Sevenoaks, Matd- 
atone, and T'unbridge Rail. Co. vy. London, Chatham, and Dover Rail. Co. (1879), 
11 Ch. D. 625, 635. Buta lease may contain a covenant for perpetual renewal 
(Pollock ¥. Bovth (1875), 9 1. R. Iq. 229); see p. 468, pout. 

(k) Sevenoaks, Maidstone, and Tunbridge Rail. Co. vy. London, Chatham, and 
Dover Rail. Co., supra ; Manchester Ship Cunal Co. v. Manchester Racecourse Co., 
oe 2 Ch. 332, per FARWELL, J., at p. 360, affirmed, (1901) 2 Ch, 37, C. A. 

(’) 1t would, porhaps, operate as a conveyanco subject to a rentcharge if 
made by deed in favour of the lessee and his heira (Doe d. Hobertson v. Gardiner, 
supra); otherwise it might operate as an agreement for a conveyance (see p. 460, 
post); or, if not, a tenancy from year to year would arise on payment of rent 

a d. viata v. Gardiner, supra; compare Le Coleman's Estate, [1907] 1 
. RB. 488). 

(m) Hughes and Crowther’s Case (1610), 13 Co. Rep. 66; Wright d. Plowden v. 
Cartwright (1157), 1 Burr. 282; Co. Litt. 225 a; Shep. Touch. (ed. Preston), 
274; see T'rucpenny’s Case (1589), cited Cro. Eliz. 270 (reported sub nom. 
Baldwin v. Cooke, Moore (Kk. B.), 239); Daniel vy. Waddingtun (1615), Cro. Jas. 
377; compare Nesham y. Selby (1872), L. R. 13 Eq. 191. 

(x) Wrenford v. Gyles (1398), Cro. Eliz. 643 (where, however, it was held that 
the lease did not determine by the lessor's death). 

(0) Doe d. Lockwood v. Clarke (1807), 8 East, 185; see Doe d. Shaw v. Steward 
(1834), 1 Ad. & El. 300 (condition for occupation in a will). 

( p) Adams v. Cairna (1901), 85 L. T. 10, C. A.; see p. 460, post. 

q) Cobb v. Stokes (1807), 8 East, 358. 
la Right d. Flower v. Darby (1786), 1 Term Rep. 159, 162. A lease by a 
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Part V.—DUvURATION OF TENANCY. 


But the lessee is not justified in quitting before the end of the term 
because the lessor has failed in the performance of a stipulation on 
his part, such as 8 covenant to repair (b). 

The lease may provide for different parts of the premises to be 
delivered up at different times (c), or it may enable the lessor to 
resume possession of the premises, or part of them, for building 
or other purposes, on a specified notice (d). 


Secr. 4.—Lease for Life or Lires. 


930. A lease may be granted for the life of the lessee or the life 
or lives of any other person or persons. In the Intter case the 
lessee has an estate pur autre rie (e), and in both cases the lessee 
has a freehold estate (/); consequently it is subject to the rule 
that a freehold estate cannot be created to nrise in futuro unless it 
has some preceding freehold estate to support it(q). 

A term of years, on the other hand, is not subject to this rule 
and can be granted so as to commence from a future date(h). 


Ap ETO PEE I At ere ae 





partner to a firm of which he is a member determines on the dissolution of the 
partnership (Jue d. Weithman y. Miles (1816), 1 Stark. 181; Doe d. Colnagii vy. 
Bluck (1838), 8 C. & P. 464) ; and see title PARTNERSHIP. 

(b) Surplice v. Farnsworth (1844), 7 Man. & G. 576. 

(c) Due d. Waters v. [oughion (1827), 1 Man. & Ry. (K.B.) 208. Consequently 
ejectment will lie for the part to be delivered up first, before the timo for 
delivering up the rest has arrived (tbid.), 

(d) The premises must be bond fide wanted for the purpose specified (Gough v. 
Worcester and Birmingham Canal Co. (1801), 6 Ves. 354; Jiussell v. Cogyina 

ae 8 Ves. 34). Tho resumption may extend to tho whole of the premises 
Doe d. Wilson (Lady) v. Abel (1814), 2 M. & S, 541; Jloed. Gardner vy. Kennard 
1848), 12 Q. B. 244; Liddy v. Kennedy (1871), L. RB. 5 H. ¥. 134). If possession is 
resumed by an assignee of part of the premises, any liability to pay compensa- 
tion will attach to him and not to the lessor (ath v. Boiwles (1905), 03 L. 'T. 801). 

(e) Co. Litt. 41 b. The lease may also be for the lives of the lesece and some 
other peraon or persons (tlid.; Wriyht d. Plowden v. Cartwright (1757), 1 Burr, 
282). As tothe statutory right to require production of the cestut gut vie by 
the tenant pur autre vie, see title REAL PROPERTY AND CHATTELS REAI. 

(f) As regards the nature of the estate a contractual lense fcr life at a rent 
does not differ from an estate for life created by scttlement. But in fact the 
lessee for life is a tenant paying rent, and the tenant for life under a settlement 
is a landlord receiving rent, and it follows from this distinction that statutory 
and other powers which are in the nature of powers of ownership are oxercisubte 
by tenants for life under scttlements, but not by lesseos for lives; seo Settled 
Land Act, 1882 (45 & 46 Vict. c. 38), 8. 2 (4), 10 (i.), 58 (1) (iv.), (v.), (vi.); 
title SerrLements; Challis on Real Lroperty, 3rd ed., 340. As to a lense 
for an indefinite time—e.g., while the lessor remains vicar—giving a freehold 
interest, see Brewer v. Hall (1794), 2 Anst. 413. 

(g) Buckler’s Case ee 2 Co. Rep. 55 a,b; Darwich’s Case (1597), 5 Co, 
Rep. 93 b, 94 b; see title Deeps AND OTHER INSTRUMENTS, Vol. X., p. 474, 
note (m). But the lease is good if the deed is delivered after the day fixed for 
its commencement, although it is dated before (Greenwood v. Tyler ei 
Cro. Jac. 563; Freeman d. Vernon v. West (1763), 2 Wils. 165). Tho rule 
forbidding the creation of a freehold lease to commence tn futuro originally 
depended on the consideration that livery of seisin was necessary to create the 
estate, and there could not be present livery to a future estate ( Rarwick's Case, 


supra); and if the lease is effectual to divest the freehold out of the lessor, it is ° 


id because the freehold would then be in abeyance; but the rule applies 
ales to the creation of freehold estates by grant (Challis on Real Property, 
Srd ed., 100—106) ; see title Reat Prorgaty an" CHATTELS REAL. 

(h) Barwick's Case, eupra. 
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A lease may also be granted for a term of years determi 
the death of a specified person or of the survivor of arena wee 
and although the term is so long that it must necessarily exceed 


the named life or lives, yet it is a mere ch 
personal estate (i). : chattel interest and is 


931. A lease for life or lives should be created by d 
unless so created it is void at law(j); but in equity it “h ne 
an agreement for a lease (i), and the doctrine of specific performance 
applies to it. Consequently, if it is of such a nature that the court 
would order specific performance, the lessee can obtain the grant 
of an effectual lease, or, without this being done, the informal lease 
is, for the purpose of any question arising in a court which has 
jurisdiction to order specific performance, equivalent to a lease by 
deed (1). Cases of this kind occur when a landlord lets a house and 
agrees not to raise the rent as long as the tenant pays it regularly (m). 
Vrovided that the agreement is in writing, 1t operates as an agree- 
ment to lease for the life of the tenant(n), subject to regular 
payment of rent, and, for most purposes, is equivalent to a formal 
lease by deed for the tenant's life (0). 


(1) Since a term of years, however long, does not carry any freehold interest, 
a subsequent vested freehold estate is treated as an estate in possession, and can 
bo created without infringing the rule against the creation of freehold estutes 
i futuro ; and this led toa distinction between short and long terms determin - 
uble on life. In a limitation to A. for twenty-one years if he shall so long live, 
and after his death to B. in fee simple, there is a reasonable possibility that A. 
will survive the twenty-one yeurs; consequently the remainder to B. Js 
contingent, and there being no preceding estate of freehold to support it, it is 
void in its inception; the limitation attempts to create a freehold tn futuro. 
But if the term is so long that there is no reasonable probability of A. patil. 
it—and for this purpose eighty years is sufficiont—the remainder to B. is treate 
aos vested. Consequently it tukes effect as an immediate freehold in B. and tho 
limitation is valid (learne’s Contingent Remainders, 21; Challis on Real 
Troperty, 3rd ed., 129, 130; see titlo ReAL PRorerTy AND CHATIELS REAL). 
A lease for years if the lessee so long lives, with remainder over, will be 
construed so as to give the residue of the term after the lessor’s death to the 
remainderman (Wright d. Plowden vy. Cartwright (1757), 1 Burr. 282). 

(j} Real Property Act, 1845 (8 & 9 Vict. c. 106), 6.3; see Doed. Wurner vy. 
Tivvwne (1807), 8 East, 165; Dosee vy. Due d. East India Co. (1859), 1 L. T. 345, 
347, P.C. In Ireland a freehold interest can be created by note in writing signed 
by the lessor (Landlord and Tenant (Ireland) Act, 1860 (23 & 24 Vict. ¢. 154), 
8.4; Wood v. Davis (1880), 6 L. R. Ir. 50). For form of lease for lives see 
Encyclopmdia of Forms and Precedents, Vol. VIL., p. 272. 

tr Farker vy. Taswell Vaart 2 De G. & J, 589. 

t) Walsh v. Lonsdale (1882), 21 Ch. D. 9, C. A.; sce p. 367, ante. 

(m) This 18 60, although the tenancy is primd facie a weekly tenancy (Adama 
v. Cairns (1901), 85 L. T. 10, C. A.). In Hotmes v. Duy (1874), 8 I. B.C. GL. 235, 
the court was equally divided as to whether a provision for indefinite con- 
tinuance of the tenancy was repugnant to a prind fucie yearly tenancy and 
therefore void. 

(") If the lessor has only a leasehold interest, the tenant will be entitled to 
hold for the residue of the torm, if he so long lives (Ausel v. Watson (1879), 13 
Ch. D. 129, 0. A.). 

(0) Zimbler vy. Abrahams, [1903] 1 K. B. 677, C. A.; Re Coleman's Estate, 
[1907] 1 I. R. 488; com Austin v, Newham, [1906] 2 K. B. 167. Formerly 
a distinction was made for this purpose between executory agreements for a 
lease of which a court of equity would — specific performance (Lrowne ¥. 
Warner (1808), 14 Ves. 156, 400; Re Aing’s Leasehold Estates, Ex parte East of 


Part V.—Dtzation or Tenancy. 


932. A lease for the life of the lessee should expressly state ; 
the habendum that he is to hold during his life : bal ras for 
life without mentioning the life which is to define its duration will be 
deemed to be for the life of the lessee (p); unless the lessor might 
lawfully grant a lease for his own life, but not for the life of the 
lessee, and then the lease will be taken to be for the life of the 
lessor (q). Similarly, where the lease is for the lives of others than 
the lessee, the lives must be mentioned in the habendum (r). Such 
leases, and also leascs for a term of years determinable on lives, 
frequently contain a covenant for renewal on the dropping of any 
of the lives(s). Upon an assignment of the lease with a covenant 
that the lease is a valid and subsisting lease for the lives mentioned 
in it, there is no implied covenant that all the original lives are still 
in existence (t). 


Sect. §6.—Covenants for Renewal. 


933. A lease may contain a covenant on the part of the lessor (u) 
that he will, at the end of the term, or at some stated poriod within 





meet 


London Rail. Co. (1873), L. R.16 Eq. 521), and instruments which wore intended 
to pass a present interest, but which were void at law because not made by deed 
(Cheshire Lines Cummittee vy. Lewis & Co. (1880), 50 L. J. (a. B.) 121,0.A4.); and 
the former were assisted, but not the latter. In accordance, however, with the 
doctrine of Parker v. Taswell (1858), 2 De G. & J. 559, both executory agree- 
ments, and invalid leases which operate in equity as agreements, are equally 
entitled to the benefit of specific performance (Zsmbler y. Abrahama, [1903] 1 
K. B. 577, 0. A.; see Murdell v. Curtés (1899), 43 Sol. Jo. 587). Where the 
agreement is not capable of specific performunce, then the tenant, on payment 
of rent, becomes tenant from year to year or for other periodic period according 
to the computation of the rent; see Due d. Warner vy. Browne (1807), 8 East, 
165; p. 440, ante. If the duration of the lease is made dependent on the leasor’s 
power of letting, the lease is void for uncertainty (Mood v. Beard (1876), 2 Ex. D. 
30). It has been held that such an agreement is merely personal, and is not 
binding on a purchaser of the reversion whether with or without notice 
(Roberts v. Tregashkis (1878), 38 L. T. 1765; eed queere). 

An estate for a man’s own life is deomed to be greater than an estate for 
the hfe of another ; and since the lease is to be construed most strongly against 
the grantor, it is the leasee's life which sets the measure of ihe teri (Co. Litt. 
41 b, 42a; see Re Coleman's Estate, [1907] 1 I. BR. 488). In a demise by A. to 
B. for the term of ‘‘his” life, the word “his” will usually be referred to B., 
but it will be referred to A. if it appears upon the whole instrument that such 
was the intention (Doe d. Pritchard vy. Dodd (1833), 5 13. & Ad. 689, 69:5). 

(q) Co. Litt. 42a; and see Die d. Brom, v. Smith (1805), 6 East, 530, 
where the leaso was held to be for the joint lives of the lessor and the leasce. 

(r) The habendum will be, in a lease for lives, ‘‘ during the lives of A. Bb. & 
C., and the lives and life of the survivors and survivor of them”; and in a 
lease for years determinable on lives, ‘“‘ for the term of [99] yeara if A. B. & C. 
or any of them shall so long live.” If no referenco 1s made to survivors, it 
seoms that these two forms of limitation have different effects. Thus, under a 
lease to A. during the lives of B. & C., A. will continue to hold ge | the life 
of the survivor; but otherwise where the lease is for 100 years if B. & C. shall 
so long live (Brudnel’s Case (1592), 5 Co. Rep. 9a; Muyhes and Crowther's Cas 
(1610), 13 Co. Rep. 66). Where one of the spocificd lives is not in bein the 
lease is valid for the other lives (Doe d. Pemberton v. Adwards (1836), 1M. & W. 


653). 
* Soe the text, ix/ra; Encyclopedia of Forms and Precedents, Vol. ViL, 
pp. 274, 278. 
t) Coates v. Collins (1871), L. B. 7 Q. B. 144. 
( As to options sedis see p. 393, ante. The lessor cannot deal with the 
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the term (v), grant a renewal of the lease if so required by the 
lessee (w). Such a lease confers on the lessee an immediate term 
with a right to the further term; and this right will, in the event 
of his death within the term, devolve upon his pereonal represen- 
tatives(z). But, if the lease is granted in the exercise of a power, 
the covenant cannot be enforced unless, at the date of renewal, the 
renewed lease is one authorised by the power (a). 


934. The covenant usually requires that the lessee shall give 
notice of his intention to take a renewal before the determination of 
the term, and, when this is the case, he will lose his right if he 
fails to give the notice in time (b); and if the renewal is made con- 
ditional on the observance of his covenants by the lessee, such 
observance is a condition precedent to the right of renewal, and the 
right of renewal is not enforceable if at the time for renewal there is n 


property in prejudice of the lessee’s rights under the covenant for renewal; see 
A.-G of the Strasts Settlements v. Wemyss (1888), 13 App. Cas. 192, P. OC. 

(v) Where the lease is renewable at the end of any of certain poriods, as at 
the end of every fourteen ycars of the term, tho lessee can require renewal at 
the ond of any such period notwithstanding that he has missed previous periods 
(Bogg v. Midland Rail. Co, (1867), L. R. 4 Bq. 310); unless on the terms of the 
covenant he is bound to renow, if at all, at the end of the various periods in 
order (Rubery v. Jervetse (1786), 1 Term Rep. 229). On renewal of a lease 
for three lives, the renewal need not tako place as each life drops, but the lessee 
may wait for two lives to drop (Swinburne v. Milburn (1884), 9 App. Cas. 844); 
unless the language of the covenant requires a different construction (Hussey v. 
Domvile, (1905) 11. R. 265, C. A.; Domvile v. Calliel/, [1907] 21. R. 617; see 
Reid vy. Biagrave (1831), 9 LL. J. (0. 8.) (cit.) 245; Marwell v. Ward (1824), 13 
Price, 674); as to a right of renewal for ono life only, see Walmesley v. Pilkington 
(1866), 35 Beav. 362. 

(w) On notice to renew boing given the contract for renewal becomes binding 
on the lessee (Dairson v. Lepper (1892), 29 I. R. Ir. 211). As to the considera- 
tion for un agreement to renew, see Richardson v. Sydenham (1703), 2 Vern. 
447; Rolurtson v. St. John aul 2 Bro. ©. C. 140; Redshaw vy. Bedford Level 
(Governor & Co.) (1759), 1 Nden, 346; Dowling vy. Mill (1816), 1 Madd. 541; 
Crofton v. Ormaby (1806), 2 Sch. & Lef. 583. Where the lessee is bound to 
renew under a eens this does not give him the option to pay the penalty 
and not renew (/eid v. Blagrave, supra) ; and as to a penalty on failure to renew 
in time, see Doneraile (Lord) v. Chartres (1784), 1 Ridg. Parl. Rep. 122. 

: Hyde v. Sleinner (1723), 2 P. Wms. 196. 

a) Gas Light and Coke Co. v. Towse (1887), 35 Ch. D. 519; Doe d. Bromley v 
Bettison (1810), 12 East, 305; Dowell v. Dew (1842), 1 Y. & O. Ch. Cas. 345; 
Salamon v. Sopwith (1877), 35 I, T. 826, C. A. 

(0) Buyly v. Leominster Corporativn (1792), 1 Ves. 476; Wight v. Hopetoun 
see (1864), 4 Macq. 729, H. T.; Afcholson v. Smith (1882), 22 Ch. 1). 640. 
lief will not be given in equity agninst failure to give the notice in time 
(Eaton vy. Lyon (1798), 3 Ves. 690; London (City) v. Mitford (1807), 14 Ves. 

41); save under special circumstances (oss (Karl) v. Worsop (1741), 1 Bro. 
Parl. Cas. 281; Statham v. Liverpool Docks (Trustees) (1830), 3 Y. & J. 565; 
Hunter vy. Hopetoun (Earl) (1865), 13 1, T. 130, H. L.). Where notice to renow 
a lease for lives is to be given within six months after the dropping of any 
life, relief will not be given on the ground of ignorance of the death if the lessee 
might with reasonable a have discovered it (Harries vy. Bryant (1827), 
4 Russ. sah and generally accident will not entitle the lessee to time for 
renewal unless it could not by reasonable diligence have been avoided (Heid v. 
Blagrave, supra; see Maxwel! v. Ward, supra), but contra in a case of surprise 
(Ferman v. Ormonde (Lord) (1829), Beat. 347). Formerly relief against failure 
to renew was granted (Lennon v. Napper (1802), 2 Sch. & Lef. 682), but this case 
was overruled (Reid v Biagrave, supra). As to laches in applying for renewal, 
see p. $80, ante; compare Baldwin v. Bridges (1835), L. & G. temp. Plunk. 408. 
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subsisting breach of covenant (c), even though it is not ious 
breach(d). But if the new lease is to be eet on atte a 
sum of money, and it is not stipulated that this shall be paid 
before the expiration of the old lease, it is sufficient if it is paid on 
the granting of the new lease notwithstanding that this is 
after the expiration of the old term(c). If the renewed lease 
is not conditional on the observance of covenants, the court 
will not refuse to enforce the renewal on the ground of breach of 
covenant unless the breach is serious and wilful, or unless the lessor 
could immediately put an end to the renewed lease under a proviso 
for re-entry (7). 


935. The covenant may be a covenant for porpetual renewal (9), 
but the court will not give it this effect unless the intention in that 
behalf is clearly shown (i); as, for instance, where the covenant 
expressly states that the lease is to be renewable for ever (i). A 
provision that the new lease shall contain the same covenants 
as the old lease does not entitle the lessee to have the covenant for 
renewal inserted, so as to give him perpetual renewal (7), unless 
the provision expressly includes “this present covenant ’(k). The 
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(c) Jub y. Banister (1856), 2 K. & J. 374; Finch vy. Underwood (1876), 2 
Ch. D. 310, C. A.; Bastin vy. Bidwell (1881), 18 Ch. D. 238; Greville y. Parker, 
1910] A. C. 335, P. C.; see Thompson vy. Guyon eet 5 Sim. 65; or it ma 
e essential, on the construction of the covenant, that there shall be no breac 
at the time when the new lease is applied for (see Bastin y, Bidwell, supra, at 

pp. 251, 252). 

(d) Finch vy. Underwood, supra; contra, where the performance of the 
cue is not a condition precedent (Hure vy. Burges (1857), 5 W. B. 586, 
(e) Nicholson vy. Smith (1882), 22 Ch. D. 640. The lessor cannot roquire pay- 
ment of a collateral debt as a condition of renewal (J itzgerald v. Carew (1839), 
LI. Eq. RK. 346). 

JS) Hare v. Burges, supra; see Greville y. Parker, eupru. 

g) The covenant is not open to objection on tho ground of perpetuity (Bridges 
v. Littehcock (1715), 5 Bro. Parl. Cas, 6), unless the persons entitled to rencwul ure 
an unascertained class (Hope v. Gloucester Corporation ieeth 7 De G. M. &G. 
647, O. A.); see also London and South Western Rutl. Co. v. Gomm (1882), 20 
Ch. D. 462, C. A., per JESsEL, M.R., at p. 572; Muller v. Lrafford, (1901) 1 Ch. 
54, 61; and title PExrErvivizs. : 

(") Baynham ¥. Guy's Hospital ot 3 Ves. 295, 298; Moore v. Ioley (1801), 
6 Ves. 232, 237; Iyquiden y. May (1804), 9 Ves. 325, 330; Brown vy. Tighe (1634), 
2 Cl. & Fin. 396, 416, H. 1.3 Swinburne v. Milburn (1884), 9 App. Cas. 844; 
compare Smyth v. Nungle (1840), 7 Cl. & Fin. 405, H. L. As to an agreement 
to grant a term where the lessor holds for lives with perpetual renewal, see 
Leathem y. Allen (1850), 1 I. Ch. R. 683. | 

(i) London (City) v. Afitfurd (1807), 14 Ves.41; Nicholson ¥. Smith, supra ; 880 
Atkinson v. Pilisworth (1787), 1 Ridg. Parl. Rep. 449; ?a/mer v. Hamilton (1793), 2 
Ridg. Parl. Rep. 535. Anexpress covenant to renew is not essential (Charnbera v. 
Gaussen (1814), 2 Jo. & Lat. 99); and it seems that the habendum may be #0 
framed as to amount to a covenant for perpetual renewal (Sheppard y. Doolan 
(1842), 3 Dr. & War. 1). a8 saat 0.0 

(Jj) Hyde v. Skinner (1723), 2 P. Wins. 186; Tritton v. Foote (1789), 2 Bro. OC. C. 
636; Russell y. Darwin (1767), 2 Bro. C. C. 669,n.; Lewis v. Stephenson (1898), 
67 L. J. (a. B.) 296; compare Swan y. Colclonyh (1834), Hayes & Jo. one ms 

(k) Hare v. Burges (1857), 4 K. & J.45. A covenant to renew from Mink 
time” (Furnival vy. Crew (1744), 3 Atk. 83), or “at any ime (C mal it 
Co. v. Beach (1823), 13 Beav. 478), will be covenant for perpetua epee 
on the whole language it means ‘‘to renew and continue renewing, ut not 
otherwise (Brown v. Tighe, supra, at p. 419). 
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intention to renew perpetually must be clear on the language of 
the lease; the fact that several renewals have been granted is 
not admissible to explain the intention of the parties to the 
lease (2). 


936. A lessee holding for a term or for lives with a covenant 
for renewal may underlease upon similar conditions, and it is 
usually provided that the underlessee shall contribute to fines (m) ; 
but, where an underlessor covenants for renewal at the same rent 
or fine if he obtains a renewal of his own lease, and he can only 
obtain such renewal on payment of an increased rent or fine, the 
underlessee is not bound to contribute to the increased rent or 
fine(n). If the lessor covenants to do his utmost to procure a 
renewal of his own lease he must offer a reasonable fine for 
renewal (0). 


eee eee ce es mee ee 


Part Vil.—Rent. 


Sect. 1—Nalure and Reservation. 


aces 


937. Rent—that is, rent-service—is the recompense paid by the 
lessee to the lessor for the exclusive possession of corporeal here- 
ditaments. It need not consist of the payment of money. It 
may consist in the render of chattels (p), or the performance of 


(?) Baynham vy. Gay's Hospital (1796), 3 Vos, 295, 298; see Sadlier v. Bigys 

(18533), 4 IL. 1. Cas, 435,457; and title Deeps AND OTNER INSTRUMENTS, Vol. X., 

. 453, note (i). The burden of strict proof of the right to a renewal lies on the 
@B8e6 (Swinburne v. Milburn (1884), 9 App. Cas. 844, 850). 

(m) The underlessee contributes in proportion to the quality and quantity of 
land cumprised in his underlease (/rank/ort (Lord) vy. Thorpe (1813), 2 Ball & B. 
372, 379; Curry v. Stanley (1833), Hayes & Jo. 487; Afolony vy. Scollard (1848), 
12 I. Eq. R. 93; Orr v. Littlewood (1861), 11 I. Ch. B. 502); or in proportion 
to his interest (Charlton v. Driver teary 2 Brod. & Bing. 345; see Clutton v. 
Fleming (1836), 8 Sim. 105); and see M‘Nulty v. Hamill (1815), Beat. 544; 
and as to interest on fines, see Brabazon v. Lucan (Lord) (1849), 12 I. Eq. R. 
432. As to the underlessee's right of renewal, see Morgan v. Gurley (1851), 
11. Ch. R. 482; and as to his liability to accept renewal, see Curry v. Stanley, 
supra ; Pilson v. Spratt (1889), 25 L. R. Ir. 5. The underlessee may forfeit his 
right of renewal by non-payment of fines (Hunt v. Sayers (1832), Hayes, 590; 
Cullen v. Leonard (1842), 6 I. Eq. R. 184; Chesterman vy. Mann (1851), 9 Hare, 
206); but the notice requiring payment must be distinctly proved (Lawless v. 
Grogan (1837), 1 Dr. & Wal. 53; compare John v. Armatr (1834), I. & G. 
i Plunk. 392; Statham v. Liverpool Dock Co. (1830), 3 sd J. 565) ; and 
as to renewal by lessee and sub-lessee, see M’ Donnell v. Burnett, Burnett v. Going 
(1841), 4 I. Eq. R. 216; asto the person entitled to arrears of fines, see Le 
Brinkley’s Estate (1868), 16 W. R. 356; and as to apportioning liubility for fines 
amcng beneficiaries, see He Daring, Jeune v. Baring, [1893] 1 Ch. 61. 

(n) Bvavw v. Walshe (1805), 2 Sch. & Lef. 519 (increased rent); Rerel! v. 
Hussey (1813), 2 Ball & B. 280; Lawder v. Blachferd (1815) Beat. 522; Thomas 
v. Burne (1888), 1 Dr. & Wal. 637 (increased fine). It seems that such a 
art does not bind the assigns of the covenantor Cstutter v. Trafford, [1901] 

(+) Simpeon v. Clayton (1838), 4 Bing. (N. 0.) 758. As to renewal taken by 
the lessor to a trustee for his wife, see Lumley v. Timma (1873), 28 L. T. 608, 


A. 
(p) 4.g., hens, spurs, horses, or wheat (Co. Litt. 143 a; see Pitcher v. Tovey 
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services (7). The possibility of distraining is the mark of rent, and 
hence it cannot be reserved out of incorporeal hereditaments, inas- 
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Nature and 


much as upon these the lessor cannot distrain (r); but it may be Reservation, 


reserved out of & remainder or reversion, since the lessor can dis- 
train when the property falls into possession (s). Hent does not 
necessarily represent the annual produce of the land: o royalty, 
notwithstanding that it is reserved in respect of substances which 
are taken from the land so as to cause its permanent diminution, is 
a true rent (f). A single rent reserved in respect of the whole of 
the demised land issues or becomes due out of every part of the 
land, and therefore the lessor can distrain for it on any part (u). 
But in a single lease separate rents may be reserved in respect of 
different parts of the demised premises («), aud may be mado pay- 
able at different times (0). 


938. Since a rent can only be reserved on a demise (c) of 
corporeal hereditaments, the following payments, though recover- 
able by virtuc of the contract, are not rent :—Payments reserved on 


main Naeem a eee 


(1692), 4 Mod. Rep. 71). In Lanyon v. Curne (1670), 2 Wins. Saund. (cd. 1871), 
485, a reservation in a lease fur lives of a herivt payable on the death of each 
lessee was treated ag a rent, and tho heriots were not payable after the deter- 
mination of the term in the lives of the lessees. 

q) H.g., shearing sheep (Co. Litt. 96.0); Le d. T'ucker v. Murase (1830), 1 
B, & Ad. 365 (carrying coals); Doe d. Aduey v. Benham (1814), 7 Q. BL 976 
(cleaning a church) ; Marlhorough (Duke) v. Osborn (1864), 5B. & 8. 67 (work 
with horses and cart). Reservation of suit to the lessor'’s mill is in the nature of 
rent (Vyvyan v. Arthur (1823), 1 B. & CO. 410). But the lessor cannot roserye 
as reut @ right involving the actual use by him of the land, as the vesture or 
herbaze ; see Co. Litt. 142a, where such a right is called “ parcel of the annual 
profits.” This phrase is, however, misleadiny, for the lessor can reservo part of 
the produce if it is delivered by the lessee, as in corn rents; seo St. Cross 
Hospital (Master etc.) v. De Walden (Lord fowara) (1795), 6 Term Rep. 338, 
313; but reservation of the actual use of the lund is repugnant to the grunt 
(Co. Litt. 142 a). 

(r) ‘A rent must be reserved out of the lands or tenements wherounto the 
lessor may have recourse or reso:t to distrain” (Co. Litt. 47a; Butt’s Case 
(1800), 7 Oo. Rep. 23 a). See title Distress, Vol. XI, p. 122; and as to the 

istinction between reut-service and ront-charyo, see titles Distuxess, Vol. XI1., 
p. 119; RENTCHARGES AND ANNUITIES. Rent might formerly oxist without 
a power of distress as rent sec, but this was abolished ; soe the Landlord and 
Tenant Act, 1730 (4 Geo. 2, c. 28), 8.6. Apparently the Crown can reserve 
rent out of incorporeal hereditaments, since it can distrain on any lands of tho 
lesace (Co. Litt. 47 a, note 284). 

(s) Co, Litt. 47 a, 142 a. . 

(t) B. v. Westbrook, R. v. Everist (1847), 10 Q. B. 178, 203; nee Danie v. 
Gracie (1844), 6 Q. B. 145; Burrs v. Lea (1861), 33 Lu. J. (cn.) 437. - 

(u) Hargrave v. Shewin (1826), 6 B. & U. 34; Curtis v. Spitty (1835), 1 Bing. 
N. C.) 756, 760. 

(a lees Case (1588), 5 Co. Rep. #4 b, 55 a; Gilbert on Rents, 34, 35. 

(b) Coomber v. Howard (1845), 1 0. I. 440. 

.-, Hence, sums reserved as rent on a mere agreement for a lease undor 
which the intending leasce had entered could not formerly be distrained for 
(Hegan vy. Johnson (1809), 2 Taunt. 143; Dunk v. Hunter (1822), 5 B. & Ald. 
322; Regnart v. Porter (1831), 7 Bing. 451) until a yearly tenancy had arisen by 
payment of one of such sums; but usually such an sgreement can be specifically 
enforced, and, if 20, it is equivalent to a lease, and the lessor has the remedy 
of distress (Walsh v. Lonedale (1882), 21 Ch. D. 9, 0. A.; seo p. 367, ante). Ae 
to reservation of rent, see also Inchiguin (Zur!) v. Burnell (1795), 3 Bidg. Parl. 
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the grant of a licence for the use of premises, not giving the right 
to exclusive possession (d); payments reserved on a lease of an 


Reservation. incorporeal hereditament (e); payments reserved on a lease of 


Bingle rent 
in respect of 
land and 
chattels, 


Rent must be 
certain, 


chattels (); payments, not included in the reservation, which are 
agreed to be made in addition to the rent(g); and payments by way 
of increased rent which the lessee agrees to make subsequently 
to the demise (h). 


939. Where a single rent is reserved on a lease of land and 
incorporeal hereditaments (i), or of land and chattels (k), the rent will 
be treated as issuing out of the land alone (i). _If the titles to the 
land and chattels are severed, either the rent will be apportioned, or 
a new agreement will be inferred under which the tenant takes the 
land at a reayonable proportion of the rent from the person entitled 
to it, and agrees to pay the remainder as compensation to the person 
entitled to the chatte!s (am). 


940. he rent must Le certain, or must be so stated that it can 
afterwards be ascertained with certainty (x). For this purpose 


(d) Hancock vy, Austin (1863), 14 C. B. (N. 8.) 634; compare Selby v. Greaves 
(1868), 1. 2. 30. P. 594, where exclusive possession was given of part of a 
room in a factory. 

(e) f.g., @ fuir (Jewel's Case (1588), & Co. Rep. 3 a); or tithes (JFindsor (Dean 
and Chapter) v. Gover (1671), 2 Wins, Suund. (ed. 1871) 696; Gardiner v. 
Walliamson (1831), 213. & Ad. 336, 339); or an casement (Buszard y. Capel (1828), 
8B. & C. 141,150; affirined (1829), 6 Bing. 150, ix. Ch.). But the lease leaves a 
revorsion in the owner to which the payments in the nature of rent are attuched, 
and the right to reccive them pusses to tho assigneo of the reversion (//astings 
(Lord) vy. North Eastern Ratlway, [1898] 2 Ch. 674, 678; affirmed, [1899] 1 Ch. 
656, 665, C. A.). A payment reserved on the grant of an casoment by a tenant 
will cease with his tenancy (Jones vy. Dorothea Co, (1887), 58 L. T. 80). 

(f) Seu Spencer's Case (1383), 5 Co. Rep. 16 a. 

(yg) Smith vy. Mupltack (1786), 1 Term Rep. 441, 445; see Cox v. Marper, 
[1910] 1 Ch. 480, C. A. (payment in lieu of premium for tho purchase of govd- 


will), 

(h) Hoby vy. Roebuck and Palmer (1816), 7 Taunt. 157; Donellan v, Read (1832), 
3b. & Ad. 899, 905; Lambert v. Norris (1837), 2 M. & W. 333. To make the 
increased payment a true rent there must be a now demise; see Fuquet v. Moor 

ae sxch, 870; compare Phillips vy. Aliller (1875), L. R. 10 0. P. 420, 
ux. Ch. 

_ (i) Smith v. Bowles (1617), 2 Roll. Abr. 451; to be effective as to the 
incorporeal hereditaments tho lease must be by deed (Gardiner vy. Willtamson, 
ale iF aa the incorporeal hereditaments are appurtenant to the land; see 
p. O84, cute, 


(k) Cortina v. Harding (1598), Cro. Eliz. G06, 607; Furewell y. Dickenson (1827), 
68. & C. 251. 

() Read vy. Lawnse (1502), 2 Dyer, 212 b; Farewell vy. Dickenson, supra, at 
p. 257; Brown v. Peto, [1900] 1 Q. B. 346, 354; attirmed, [1900] 2 Q. B, 653, 
OG. A. Thus rent for furnished lodgings (Newman v. Anéerton (1806), 2 Bos. & 
P. (N. R.) 224), or for part of a factory with a supply of power (Selay v. Greavrs, 
supra; compare Bently Brothers v. Metcalfe & Co., [1906] 2 K. B. 548, 0. Al 
can be distrained for, and is recoverable notwithstanding the premises are 
destroyed by fire (Marshall vy. Schofield & Co. (1882), 52 L. j . (Q. B.) 58, C. A.). 

() Salmon v. Matthews (1641), 8 M. & W. 827, S33. 

_(n) Co. Litt. 142 a; see Parker v. Harris (1692), 1 Salk. 262, where a reserva: 
tion ‘“‘after the rate” of £18 per annum was held void for uncertainty; sed 
quere, If the rent though at first uncertain is afterwards fixed, this will operate 
asa new demise; see Ialson v, Wuud (1853), 8 Exch, 335, 339. The rent may 
be fixed by arbitration; see Daly v. Dugyan (1639), 1 I. Eq. B. 311; but an 
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it is sufficient if by calculation and upon the happening of certain Secr. 1. 
events it becomes certain; and provided it can be so ascertained Nature and 
from time to time, it is no objection that the rent is of fluctuating Reservation, 
amount (0). = 


941. An agreement for reduction of rent requires to bo in Agreements 
writing (p), but it may be unenforceable for want of considera- t? inercase or 
tion (q), and the mere payment and acceptance of the reduced rent "®® ™""* 
does not operate as a new demise(a). An increased rent can be 
agreed upon verbally, provided the consideration on the part of the 
landlord, such as the execution of improvements, is to be per- 
formed within a year (b); but it can only be recovered on the 
agreement and does not pass with the reversion (c). As in tho case 
of reduction of rent, the mere change of rent docs not operate as a 
new demise (d). 


942. The reservation of rent usually commences with the word Reservation 
“ paying ” or “ rendering ” therefor, and these words, in addition to °f rent. 
creating arent for which the remedy of distress will lie, create, if the 
lessee executes the lcuse or a counterpart, a covenant for its pay- 
ment (e), though an express covenant is usually inserted in the 


agreement for a lease at a rent to be fixed by arbitration will not be specifically 
enforced if the arbitration is improperly conducted (Chichester y. M‘/ntere (18:30), 
4 Bli. (N. 8.) 78, H. L). 

(0) He Nuight, Ex parte Voisey (1882), 21 Ch. 1). 442, 458, C. A.; see Co, Lilt. 
96 a, where the service of shearing “all the sheep pasturing within the Jord’s 
manor” is eaid to have the requisite certainty. Thus the rent may vary with 
the price of wheat (Hendall v. Baker (1852), 11 0. B. 842); and seo title 
Distress, Vol. XI., p. 122, note (}) 

(y) Under the Statute of Frands (29 Car. 2, c. 3); see O'Connor v. Spatght 
(1804), 1 Sch. & Lef. 305, 305; Lilton v. Goodhind (1827), 20. & P. 491. 

(9) See Fitzgerald v. lortarlinyton (Lord) (1835), 1 Jo, ex. Ir. 4315 Crowley v. 
Vitty (1852), 7 Exch. 319. Or the consideration may be too uncertain (Aforgan 
v. Jtainsford (1845), 8 I. Kg. R. 299). As to presumption of an agreement for 
reduction of rent, see Enraght vy. Haughton (1845), 8 I. Iuq. R. 2745 and us to 
abatement where the estate is under the administration of the court, aro 
Latewurds v. Schreiber (1817), Coop. Pr. Cas. 46, n.; Aftlibank vy. Sterens (1858), 
Coop. Pr, Cas. 45; compare /tlzyibbon v. Mlynn (1837), Sau. & Sc. 687; Maguire 
v. dtichards (183), Sau. & Sc. 690. . 

(a) Clarke v. Moore (1844), 1 Jo. & Lat. 723, 729; Crowley v. Valty, eupra. 
Where the landlord agrees to accept the rent by different instalments than 
those reserved, the original reservation revives on default (Me Smith and 
Hartogs, Lx parte Official leceiver (1895), 73 1. 'T. 221), 

i" Donelian v. Read (1832), 3 B. & Ad. 899, 905. 


c) Thoughsee Burrowes v. Gradin (1843), 1 Dow. & .213, where a mortgagee 
was allowed to sue in use and occupation for an increased rent agreed by the 


tenant with the mortgagor after the mortgage. ; 

(d) Geeckie y. Monk, Doe d. Monk y. Gerckie (1844), 1 Car. & Kir. 307; Doe d. 
Monck v. Geeckie (1844), 5 Q. B. 841; Kelly v. Patterren (1874), 1. B. 9 0. P. 
381; Delmege v. Mullins (1875), 91. R.C. L. 209, kx. Ch. 

(e) Giles v, Hooper (1690), Carth. 135; /gguiden v. May (1804), 9 Vea. 326, 330. 
On principle, since the covenant arises on construction of the worda, it should 
be an express covenant, and this view has frequently been taken (Newton v. 
Osborn (1653), Sty. 387; Porter v. Swetnam (1654), Sty. 406; J/ellier v. Casbard 
11665), 1 Sid. 266; S. C., sub nom. Helier vy. Casebert, 1 Lev. 127; Sleward v. 
Wolveridge (1832), 9 Bing. 60, 67); but more usually it has been treated as an 
implied covenant (Paradine vy. Jane (1647), Aleyn, 26; Anon. (1670), 1 Sid. 447 
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Sect.1. Jease(f). Conversely, any words which operate as an agreement to 
Nature and PY Me ae such as & covenant (g), or a proviso (hk), or a letting 
Senerealian at a stated rent (i), also constitute a good reservation. Whether 

—— the lease is by parol or under seal, the rent constitutes a dabt which 
is in the same rank as a specialty debt (k). 


Rent follows 943. Rent is incident to the reversion, and, without being 
the reversio®. yosgrved expressly to the lessor and his heirs, goes with the 
reversionary estate in the land (J). If it is reserved to a stranger, 
it is not a true rent and cannot be distrained for, but the stranger 
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(pl.9); Harper v. Burgh (1677), 2 Lev. 206; Webb v. Russell (1789), 8 Term Rep. 
39%, 402; Vyoyan y. Arthur (1823), 1B. & C. 410; Iggulden v. May (1804), 3 
Vos. $25, 330; Church y. Brown (1808), 15 Ves, 258, 264). The practical distinc- 
tion is that the liability of the lessee under an implied covenant does not arise 
b fore entry and would cease on assignment ; on an express covenant it 1s not so 
limited ; but the balance of authority appears to be in favour of the view that, 
for this purpose at any rate, the covenant is only an implied covenant, or a 
covenant in law; see Platt on Covenants (1829), 63; 2 Platt on Leases (1847), 
$7; and in order that the lessee may be liable the lease must be by an instru- 
nent executed by him ; ibid., 87; Platt on Covenants (1829), 55. 

(f) Under an oxpross covenant for payment of rent the lessee must seek out 
the lessor and pay it to him (/aldane v. Johnson (1853), 8 Exch. 689, 695) ; 
where there is no express covenant the lessee must be prepared to pay it on 
tho demised premises on the appointed day (Crouche vy. Fastulfe (1680), T. 
Rayin. 418; Howe v. Young (1820), 2 Brod. & Bing. 165, IL. L., per BAYLEY, J., 
at p. 234), unless some other place has been fixed (Co. Litt. 201 b; Boroughe’s 
Case (1596), 4 Co. Rep. 72b, 73.a); and see Buronghe’s Case, supra, as to rent 
reserved on a Crown lease. In a proviso for acceptance of a reduced rent if the 
covenants in the lease are perfurmed the word “ covenants ” does not include 
the covenant for payment of rent (Af Kay v. Af’ Nally (1879), 4 L. RB. Ir. 438, 
UC. A.). As toa provision for postponing payment of rent on giving security, 
neo Jones v. Wiukfield (1833), 10 Bing. 308; and for retention of rent in satis- 
faction of a debt due from the lessor (Ledyer y. Slanton (1862), 2 John. & H. 
ra Whore a surety joins to covenant for payment of rent, any qualification 
of bis liability must be observed in suing on his covenant (Stchlemore v. 
Y'histleton (1817), 6 M. & &. 9). As to the liability of the surety’s doviseos 
under stat. (1691) 3 Will. & Mar.c, 14, see Furley vy, Bréiaut (1835),3 Ad. & El 
839. 

) Drake vy. Munday (1631), Cro. Car. 207. 

a Harrington vy. Wise (1596), Cro. Eliz, 486, 

1) Doe d. Hains vy. Kneller (1829), 4 C. & P. 3 (where a letting “ at and under 
tho rent of £80” constituted an azreoment to pay the rent). As to rent due 
aa lo by a relation of the lessor, see Alington v. Booth (1856), 3 

ur. (N. 8.) 50. 

(k) Gage or Gray v. Acton (1700), 1 Salk. 325; Thompson v. Thompson (1821), 
9 l’rice, 464, 4715; Vancent vy. Godson (1854), 4 De G. M. & G. 546, 551; Kidd 
v. Boone (W874), L. R12 Kg. 89; Me fastings, Shirreff v. Hastings (1877), 6 
Ch. D. 610; see Jalbot y. Shrewsbury (Eurl) (1873), L. R. 16 Eq. 26. 

0 Conveyancing and I.aw of Property Act, 1881 (44 & 45 Vict. 0. 41), 8. 10; 
n 


before this enactmont, too, it was proper to leave the law to make the distri- 
bution of the rent, without an sig reservation to any person (Wihétlock's Case 
(1609), 8 Co. Rep. 69b, 71a). W 


here there was such an express reservation 
slight inaccuracies were overlooked, ‘for the law uses all industry imaginable 
to conform the rescrvation to the estate" (Sacheverd y. Frogate (1671), 1 Vent. 161, 
162; see Drake v. Afundey, supra); but a reservation to the lessor, without 
mention of his heirs, confined the rent to his life (Co. Litt. 47a; Wooton v. 
Edwin (1607), 12 Co. Rep. eh unless it was expressly reserved during the 
tern (Sucheverell v. Frogyatt (1671), 2 Wms. Saund. (ed. 1871), 731). As to 
apportionment in equity where the whole rent is reserved to one person and 

t of the premises belongs to another person who concurs in the lease, see 

arryman v. Collins (1854), 18 Beay. 11. 
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ean recover it by action (m). Similarly, no rent can be reserved 
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Bect, 1. 


on the assignment of a lease, since no reversion remains in the Nature and 
assignor ; but here, also, the reservation is good as a contract to pay Reservation 


the rent (7). 


944. An increased rent may be reserved in case the lessee Nature of 
commits a breach of the covenants of his lease(o). Such a rent ig Pena! reate. 


commonly known as a penal rent; in general, however, it is not in 
the nature of a penalty, but is a liquidated sum or succession of 
sums payable by way of satisfaction (p). If the increased rent is 
made payable as “rent,” and if it has once become payuble, it will 
continue to be payable periodically during the residue of the 
term (q), and none the less that the breach of covenant has been 
put an end to, where, for instance, land which has been ploughed 
up has been laid down to grass again (r), unless the terms of the 
lease as a whole show that the rent is to be payable only while the 
breach continues (s). A receipt of the original rent is not a waiver 
of the landlord’s claim to the additional rent (t). 





(m) Jewel's Case (1588), 5 Co. Rep. 3a; Littleton’s Tenures, s. 316; Co. Litt. 
l43b. See Oates v. Frith (1614), Hob. 180; Cole v. Sury (1626), Lat. 26t; 
Deering vy. Furrington (1674), 1 Mod. Rep. 118; Dollen v. Batt (1858), 4 
C. B. (Nn. 8.) 760, 768 ; Gilbertson v. Richards (1859), 4 H. & N. 277, 205. A 
lessor without title has a reversion by estoppel to which the rent is properly 
incident; see title Estorre., Vol. XIIL., pp. 402 et seg. ; p. 886, ante. Possibly 
the Crown can reserve rent to a stranger (Co. Litt. 143 b). 

(n) Wetton v. Bye (1618), Cro. Jac. 486; v. Cooper (1768), 2 Wils. 375; 
Parmenter v. Webber (1818), 8 Taunt. 593 ; Langfird v. Selmes (1857), 3 K. & J. 
220; and seo p. 407, ante, 

(0) E.g., if he sells hay off the premises (Pollitt v. Forrest (1847), 11 Q. 3B. 
949; Iselden v. Zatiersall (1863), 7 Y. TV. 718; Massey vy. Goudall (1851), 17 
Q. B. 310; Legh v. Lillie (180), 6 H. & N. 165); or dves not follow a specified 
system of cultivation (fuller v. Fenwick (1846),3 ©. B. 705; and see title 
AGRICULTURE, Vol.I., p. 250, note(r)); or turns pasture into arable land (Mol/e 
v. Peterson (1772), 2 Bro. Parl. Cas. 46); but the description of land ag pasture 
in the lease, though sufficient if no evidence to the contrary is pivon (Lurch v. 
Stephensun (1811), 3 Taunt. 469), is not conclusive (Skipworth y. Green (1724), 8 
Mod. Rep. 311; see Aldridge v. Howard (1842), 4 Man. & G. 921); and does not 
include land subsequently turned into pasture by the tenant (/ushk v. Lucas, 
{1910] 1 Ch. 437). 

(p) Rolfe v. I’eterson, supra; Farrant vy. Olmiua (1820), 3 B. & Ald. 642; 
Jones v. Green (1829), 3 Y. & J. 298; Smith v. Ryan (1844), 9 LL. 2335; 
Wright v. Tracey (1878), 71. B. 0. L. 134; Re Mexborough oe) and IJ oul 
(1882), 47 L. T. 516; Elphinstone (Lord) v. Moukland Iron and Coal (o. 11886), 
11 App. Cas. 332; see /’ollitt y. Forrest (1847), 11 Q. B. 949, 962, Ex. Ch. As 
to satisfaction generally, see title Contract, Vol. VII., p. 443. If it were a 
penalty the lessor could recover only the actual damage suffered, and in the 
case of penal rents reserved in respect of agriculturul holdings he is, with certuin 
exceptions, always restricted to such damage ; see title AGRICULTURE, Vol. I, 
pp. 249, 250, and Agricultural Holdings Act, 1908 (8 Edw. 7, ¢. 24), 8. 25, As 
to the distinction generally between penalty and liquidated damazex, see title 
DamaGEs, Vol. X., p. 328. An increased rent may be reserved in cane the 
lessee suffers the land to be occupied by other persons (Greenslade v. Tapseutt 
(1834), 1 Cr. M. & B. 55; see Ponsonby v. Adams (1770), 2 Bro. Parl. Cas. 431), 
or ceases to reside on the premises (unsonby v. Adams, supra), or carr age OF 
epenitied trades (Westun vy. Metropolitan Asylum Listrict (Managers) (1382), 9 

B. D. 404, C. A.). : . ; 
q) Bowers y. Nizun (1848), 12 Q. B. 558, n.; see Farrunt v, Oluaus, supra, 
, Birch y. Stephenson (1811), 3 Taunt. 469, 478. 
8) Domvile vy. Ford (1873), 71. B.C. L. 534. 
) Denton v. Richmond (1838), 1 Or. & M. 734, 742. 
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Seor. 1. 


LANDLORD AND TENANT. 


Primé facie the lessee is bound to observe his covenants, and the 


Nature and mere circumstance that a penal rent is reserved does not give him 
Reservation. the option of breaking the covenant and paying the increased 


Payment of 
penal rent 
does not 
authorise 
breach of 
covenant, 


When rent 
payable, 


rent (a); and in general he has no such option where a single sum 
is made payable (b), or where the lessor has a right of re-entry on 
breach of the covenant (c); but if the increased rent is payable 
throughout the remainder of the term, this is an indication that 
the lessee is to have the right to break the covenant and render 
himself liable to the additional rent (d). Where the lessee has not 
the option of breaking the covenant, the lessor is entitled to have a 
breach prevented by injunction (e); and if he has a right of re-entry, 
he is entitled either to exercise this right and forfeit the lease, or 
to require payment of the increased rent (/). 


Szor. 2.—Time and Mode of Payment. 


945. The reddendum fixes the periods when the rent is to be 
paid. If no periods are fixed, a yearly rent is not payable until the 
end of the year(g); but it is usually made payable quarterly or 
half-yearly (i): and ig may be made payable in advance, either 
generally (i), or for the last quarter or half-year, 80 as to give the 
lessor the remedy of distress for the rent in respect of that period 





(a) French v. Macale (1842), 2 Dr. & War. 269, 274, 284; Bray v. Fogarty 
(1870), 4 I. R. Eq. 544. Similarly a provision for a reduction of rent while 
the lessee observes a ‘‘ tied house’’ covenant docs not entitle him to pay the 
full rent and disregard the tie (/fanbury v. Cundy (1887), 58 L. T. 155). See 
also title DEEDS AND OTHER INSTRUMENTS, Vol. X., p. 495; Hardy vy. Martin 
(1783), 1 Cox, Eq. Cas. 26; Bringloe v. Goodson (1839), 8 Scott, 71. 

(0) London Corporation vy. Pugh (1728), 4 Bro. Parl. Cas. 395, 397; French 
v. Macale, supra. 

(c) See Barret vy. Blugrave (1800), 5 Ves. 555, 

(d) In such a case the parties themselves have fixed the recompense for the 
act in question (Woodward y. (yles (1691), 2 Vern. 119; Wolfe v. Peterson 
(1772), 2 Bro. Parl. Cas. 436; French v. Macale, supra, at p. 277; Gerrard vy. 
U' Reilly (1843), 8 Dr. & War. 414, 430; Legh v. Lillie (1860), 6 H. & N. 163); 
pea nlso Aylet v. Dodd (1742), 2 Atk. 238, 239; Benson v. Gibson (1746), 3 
Atk. 395, 396; Junes v. Green (1829), 3 Y. & J. 298, 304. 

ta Soo title DEEDS AND OTHER INSTRUMENTS, Vol. X., p. 496. 

J) Weston vy. Metropolitan Asylum District (Managers) (1882),9 Q. B. D. 
404, C, A. ; see Due d. Antrobus v. Jepson (1832), 3 B. & Ad. 402. 

(9) Cole v. Sury (1626), Lat. 264; Turner y, Allday (1836), Tyr. & Gr. 819; 
Coomber v. Hinvard (1845), 1 C. B. 440; Collett vy. Curling (1847), 10 Q. B. 785. 
But where the time of payment is left indefinite, evidence may be given of the 
contemporaneous or subsequent dealings of the parties to show that the rent was 
ar payable earlier than the end of the year (Gore v. Lloyd (1844), 12 M. & W. 
463). 

) See Tomkina y. Pinsent (1702), 2 Ld. Raym. 819; Doe d. Rudd v. Golding 
1821), 6 Moore (c. P.), 281; Coomber v. Howard, supra; Bishop v. Goodwin 
1843), 14 M. & W. 260. But a provision for determination of the term by notice 

expiring on any quarter day does not make the rent payable quarterly (Collett v. 
Curling, supra). A reservation of rent at a fixed sum per quarter, with a pro- 
vision for continuance of the tenancy from quarter to quarter, creates a 
quarterly tenancy (f. v. Norwich Incorporation (1874), 30 L. T. 704). If the 
rent is payable “quarterly, or half-quarterly, if required,”’ the landlord, after 
receiving it quarterly, cannot distrain for a half-quarter’s rent without previous 
demand (Maliam vy, Arden (1833), 10 Bing. 299), 

(t) Finch vy. Meller (1848), 5 C. B. 428; see Hopkins vy. Helmore (1838), 8 
Aad. & El. 468. If so intended, it should be expressly stated that the rent is to 
be payable “from time to time,” or “throughout the term,” in advance; 
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before the expiration of the lease (k). The reddendum should also 
specify the days on which the payments are to be made (I), and the 
day for the first payment (m); and if the first payment is to cover 
a greater or less time than the usual period, this should be expressly 
stated (n). But slight inaccuracies in the days of payment will not 
spe the lessor from recovering the full agoregate rent for the 
term (0). 


ait 


Bor, 2. 
Time and 
Mode of 
Payment, 


The lessee has the whole of the rent day in which to pay Paymentin 
his rent, and the rent is not in arrear till after midnight of that *¢7#2e 


day(p). A payment made before that day is & payment not of 
rent, but of a sum in gross(q). It is an advance to the lessor, with 
an agreement tbhaé on the day when the rent becomes due such 
advance shall be treated as a fulfilment of the obligation to pay the 
rent (r). Hence it is no discharge to the tenant unless when the 


ae a aS 


otherwise the provision may be held to relate to the first payment on! 
Holland vy. Palser (1817), 2 Stark. 161; compare Allen v. Bates 1833), 3 L. f 
EX.) 39). As to rent payable in advance, see, further, titles AGRICULTURE, 

ol. I., p. 257; Distress, Vol. XI., pp. 123, 149. 

(k) Witty v. Williams (1864), 12 W. R. 755. As to a clause allowing the 
tenant to retain a half-year’s rentin hand, see——-v. Nicholls (1774), Lofft, 393. 

(‘) Where the days are not mentioned, the rent will be payable by equal 
instalments on the hulf-yearly or quarterly days, as the case may be, reckoned 
from the commencement of the term (J'omking vy. Pinsent (1702), 2 Ld. Baym. 
819; Gilbert on Rents, 50; see /arrinylon v. Wise (1596), 2 Roll. Abr. 450). 
Rent payuble at the “‘two usual feasts of the year” is due at Ludy Day and 
Michaelmas (//arrington v. Wise, supra). But evidence of a custom of the 
country as to the meaning of “‘ Lady Day,” or uny similar expression, is admis- 
Bible to explain a parol demise (Doe 1. Hall v. Benson (1821), 4 B, & Ald. 588, 
689; compare Den d. Peters y. Hupkinson (1823), 8 Dow. & Ry. (x. 3.) 507). 
If oe of grace are allowed, where, that is, the ront is payable on 
specified days, or within a certain number of days thereaftor, it is not due, 80 
as to entitle the lessor to his remedies for it, until the expiration of the last of 
the days of grace (Blunden’s Cuse (1597), Cro. Eliz, 585; Pilkington v. Dalton 
(1597), Cro. Eliz. 575; Clun’s Case (1613), 10 Co. Rep. 127 a, 128 u), save that 
if the term expires on a rent day, the last instalment of rent then becomes due, 
and the days of grace are disregarded (Barwick v. oster (1609), Cro. Jac. 227, 
233; see Biggin v. Bridge a) 3 Keb. 534). ; ; 

(m) Where the day for first payment is not mentioned, the first payment will 
be due on such of the specified rent days as first occurs, although it 18 not the 
first mentioned (/J/ill v. Grange (1556), Plowd. 164, 171; Co. Litt. 217 b). For 
the construction of the words “25th day of December next” in @ lease dated 
23rd December, see Simner v. Watney (1911), 27 T. L. R. 439. ’ 

(n) Seo Hutchins vy. Scott (1837), 2 M. & W. 809, 810; Simner v. Watney, 
supra. Fora subsequent agreement operating retrospectively to make a reservu- 
tion of rent from an earlier date, see Af Leish v. J'ate (1778), 2 Cuwp. 781. 

(0) Hopkins vy. Helmore (1838), 8 Ad. & El. 463, If necessary for the pur- 
pose of making up the full payment, ono day of payment will be reckoned after 
the expiration of the term (tbid.). . 

(p) Dibble v. Bowuter (1853), 2 E. & B. 564; soe Duppu v. Mayo (1670), t 
Saund. 275, 287 (see tlid., ed. 1871, p.455); Cutting v. Derby (1776), 2 Win. Bl. 
1075, 1077). Bent falling due on a Sunday may be lawfully paid on that day, 
and is therefore in arrear on Monday ((hild v. Hiwards, [1909] 2 K. B. 733); 


see also title Time. shes fos 
(q) Cromwel (Lord) v. Andrews (1583), Cro, Eliz. 15; and the payment is 


voluntary (Clun's Case, supra). : 

(r) De Nicholls v. Saunders (1870), L. R. 5 ©. P. 589, 594. At law the pay- 
ment did not save a condition for re-entry on non-payment on the day 
Cromwel (Lord) ¥. Andrews, supra); but iu equity it was a defence to any 
cin claim in respect of the rent by the person who had received 1t 
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Time and 
Mode of 
Payment. 


To whom 
payable. 
Lessor and 
agents. 


Lessors 
represen ta- 
tives, 


Co-owners, 
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day arrives, the lessor is still entitled to receive and give a discharge 
for the rent (s). In the case of rent incident to a freehold reversion, 
if the lessor receives prepayment and dies before the rent day, his 
personal representatives must account to the heir or devisee for an 
apportioned part from his death to the rent day (%). 


946. The rent is payable either to the lessor, or to his agent 
expressly or impliedly authorised to receive it (a); an authority ig 
implied where the lessor has held out the person in question as his 
agent to receive the rents (b)—for instance, by recognising from time 
to time the validity of his receipts (c); and the lessee is entitled to 
continue payment in pursuance of such authority until he has 
notice that it is withdrawn (d). On the death of the lessor, the rent 
is payable to his personal representatives until the reversion becomes 
vested by their consent or by conveyance, if freehold, in the 
devisee or heir-at-law, or, if leasehold, in the persons beneficially 
entitled to it under the will or intestacy (e). 

Where the lessors are joint tenants, any one of them can sue and 
give a receipt for the entire rent(f); and, on the death of any, the 
entire rent is due to the survivors(g). Where they are tenants in 
common, the rent should be either paid to all on their joint receipt, 
or should be paid to them severally in the proper proportions, since 
they must either sue jointly for the whole (/), or each separately for 
his share(?). An action for rent by tenants in common is in its 


Rockingham (Lord) v. Penrice (1711), 1 P. Wms, 177; see 1 Swan. 348, n. (a); 
Nash v. Gray (1861), 2 F. & I. 391). 

(s) Thus, where tho lessor has mortgaged his reversion, a propayment to 
him of rent dues not discharge the lessee if before the rent day he has notice 
of the mortgage and receives a demand for payment of the rent to the mort- 
pagee (De Nicholla v. Saunders (1870), L. R. 5 C. P. 589, ae as to whether a 
cluim by a mortgagee to rent amounts to sufficient notice of the mortgage, see 
Cook vy. Guerra (1872), L. BR. 7 C. P. 132. As to the circumstances giving rise 
to the right of a mortgagee to receive rent, see title MORTGAGE. 

i Rockingham (Lord) v. Ienrice, supra, 

a) See Giordland v. Blewtth (1808), 1 Camp. 477. Although the principal's 
name is not disclosed at the time of payment, yet if the rent is paid over to him 
the payment is evidence as against the tenant of his title (Hitchings y. Thompson 
(1850), 6 Exch, 50). | 

()) As to cuses of implied agency or agency by estoppel, see title AGENCY, 
Vol. 1., pp. 154, 158. 

(c) Thus tho landlord will constituto his wife his agent by recognising pay- 
ment of rent to her; soa Browne v. Powell (1827), 4 Bing. 230, 282. 

i") Sce Drew v. Nunn (1879), 4Q. B. D. 661, 0. A. 

¢) See Land Transfer Act, 1897 (GO & 61 Vict. c. 65), Part I. The executors 
are entitled to receive the rent before probate (see title EXECUTORS AND 
ADMINISTRATORS, Vol. ALY., p. 244), but in the case of intestacy there is 
no one who can give a legal discharge pending the grant of administration, 
and any paywent made to tho heir-at-law is ineffectual to discharge the tenant 
should the rent be required for purposes of administration. 

(/) Robinson y. [Hofman (1828), 4 Bing. 562, 565. 

i} Hensteat’s Case (1594), 5 Co. Rep. 10 a. 

h) See Last v. Jinn (1858), 28 I. J. (ex.) 94. But formerly, if there were 
separate reservations of rent to each tenant in common, there must have been 
separate actions (/’viwia v. Smith (1822), 5 B. & Ald. 850, 851); but see RB. 8. C., 
Ord. 16, r. 1. After separate demands for and separate payment of parts of an 
entire rent, it is a question of fact whether there has been a new demise at 
separate renta (sdéd.). 

ti) Martin y. Crompe (1698), 1 Ld. Raym. 340; and he may bring an action 
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Part VL—REnt. 


nature a joint action, and consequently on the death of one the 
survivors may sue for the entire rent (k). One tenant in common 
may be the agent of the rest so as to be entitled to receive the rent : 
but payment by the lessee to one of two tenants in common after 
notice to the contrary from the other leaves him liable to pay such 
other's share again (/). 


4 


Sect. 2. 


Time and 
Mode of 


Payment. 


/ 


Upon an assignment of the reversion the assignee becomes assignees of 


entitled to receive the rent, but the tenant is not prejudiced if he 
continues to pay it to the assignor until he has received notice of 
the assignment (7m). Without assigning the reversion the lessor 
can assign the right to receive the rent; a written direction 
to the tenant to pay the rent to the assignee, if given for valuable 
consideration, operates as an equitable assignment (n); but in the 
absence of consideration it is a mere authority, revocable on 
notice to the tenant (0). An assignee of the rent without the rever- 
sion can sue for it ( p), but cannot recover it by distress save in the 
name of the assignor(q). Where rent is due to o judgment debtor, 
the judgment creditor can obtain the right to receive it by a garnishee 
order (r). 


947. Payment of rent is a recognition of the title of the person 
to whom it is paid(s), and operates as an estoppel against the 
tonant if he disputes such title; save that where the tenant did not 
originally receive possession from such payee, or where his title has 
expired, the tenant may show that the payment has been made by 
mistake, and that the real title is in someone else (¢). Where rent has 


ema 
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for double value in respect of his share (Cutting v. Derby (1776), 2 Wm. BI. 
1075, 1077); see p. 554, post. 

(k) Wallace v. M’ Laren (1828), 1 Man. & By. (k. B.) 516. But though the 
words of the demise are joint, the reversions are several, and the rent follows 
the reversions, so that a surviving tenant in common must account to the 
OB of the doceased tenant in commun (/eer vy. Beer (1852), 12 

l) Harrison vy. Barnby ee 5 Term Rep. 246. 

m) Stat. (1705) 4 & 5 Ann.c. 8,8. 10. When the half-yearly rent accrues 
partly before and partly after the assignment of the reversion the ussigneo can 
sue for the whole balf. year! rent (Rickett v. Green, [1910] 1 K. B. 203). As to 
payment of rent where the lessor has mortzaged the land, whether before 
or after the date of the lease, see title MoRTGAGE. 
tn Kuill v. Prowse (1884), 33 W. B. 163. a 
0) Re Whitling, Ex parte Hall (1879), 10 Ch. D. 615, (. A.; see Penning v. 
Bray (1862), 2B. & S. 502. wit 

(p) Robins v. Cox (1661), 1 Lev. 22; Allen vy. Bryun (1826), 5 B. & G, 512° 
Williams v. Hayward (1859), 1 E. & E. 1040, 1050. After notice by the assigne’ 
to the tenant, the assignee can sue for the rent in his own nume (Judicature 
Act, 1873 (36 & 37 Vict. o. 66), 8. 25 (6); Ansll v. Prowse, supra at p. 164); see 
title CHosxzs 1n AcTIon, Vol. LV., p. 367. 

(9) The person distraining must have the reversion in himself; see title 
Distress, Fol. XI., p. 125. 

(r) Mitchell vy, Lee (1867), L. R. 2 Q B. 259; B.S. C., Ord. 45. The rent 
must be actually due (Jones v. Thompson (1858), EK. B. & E. 68) ; and ace title 
Execution, Vol. XIV., pp. 90, 91. sect oe 

() See Due d. Jackson v. Wilkinson (1824), 3 B. & C. 413; and title Estorrz., 
Vol. XIII., p. 402. But payment of rent does not necessarily create a tenancy 
sSirakee v. Smith (1827), 4 Bing. 91; compare Meredith v, Gilpin (1818), 6 
rice, 146). 

(t) See p. 387, ante; and title Kerorrat, Vol. XIII., pp. 402—406. 
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been paid to a person not entitled to the reversion, the tenant is liable 
to pay it over again to the reversioner(w), unless the reversioner 
is estopped from claiming it; where, for instance, the payment has 
been made on his representation as to the person entitled to 
receive it (a); but the tenant may recover it from the adverse 
receiver (U), or the reversioner may at his option himself sue the 
adverse receiver for the rent in an action for money had and 


received (c). 


948. Rent reserved in money is payable in cash (d). An agent 
who is not specially authorised to receive payment by cheque is not 
justified in doing so if the circumstances are such that the landlord 
will be prejudiced should the cheque be dishonoured, and in such case 
he will be liable to pay to the landlord the amount of the cheque (e). 
Since rent constitutes a debt of equal degree with a specialty debt (f), 
it is not discharged by the landlord accepting a bill of exchange or 
promissory note; such bill or note does not, in the absence of 
agreement to that effect, operate as satisfaction until paid (9). 


Secr, 8.— Deductions allo:red. 


949. Where the lessee is expressly authorisod by the lease to 
make deductions from the rent, the balance represents all that is 
due to the lessor under the reservation of rent, and it is only such 
balance that he is entitled to recover, whether by distress or by 


n) Seo Williams vy. Rartholomew (1798), 1 Bos. & P. 326. : 
a) White y. Greenish (1861), 11 C. B. (Nn. 8.) 209, sce title Estorrgt, 
Vol. XTIL, p. 383. 

b) Newsome v. Graham (1829), 10 B. & C. 234; see Barber v. Brown (1856), 
10. B. (N. 8.) 121; and compare Finck v. Tranter, [1905] 1 K. B. 427, 

(c) See Gledhill vy. Hunter (1880), 14 Ch. D. 492, 495 ; and as to actions for 
money had and received, see titles Contract, Vol. VII., pp. 473 et seg.; Money 
AND MoneEyY-I].ENDING. 

(d) Seo Henderson y. Arthur, [1907] 1 K. B. 10, O. A.; where under a lease in 
writing rent is payable in advance, evidence of a parol agreemeut by the land- 
lord to accept a bill is not admissible (s#d.). 

(e) In general tho taking of the cheque does not prejudice the landlord, since 
his remedies for the rent remain, but if is otherwise if under the circumstances 
the remedy by distross has become unavailable (Pape v. Westacott, [1894] 1Q. B. 
272, O. A.). See, further, titles AGENcy, Vol. I., pp. 145 e seq. ; CONTRACT, 
Vol. VII., pp. 444 ef seq. If the rent is remitted by post, this 1s done at the 
risk of the tenant, unlees the landlord has expressly or impliedly authorised 
such method of paymert (Warrick v. Noakes (1791), Peake, 98 [67]; Norman v. 
Ricketts (1886), 3 TL. L. Ro 182, C. A.; Luttges y. Sherwood (1493), 1LT. L. R. 
233; Pennington v. Crossley & Sona (1897), 13 T. L. RB. 613, C. A.); but the 
oe Tae) exercise due care in posting; sce Hawkins vy. Rutt (1793), Peake, 
‘ 6]. 

) See p. 468, ante. 

g) Davis v, Gyde (1835), 2 Ad. & EL. 623; see Harrisy. Shipway (1744), Buller, 
Law of Nisi Prius, Ist ed., 178; Palfrey v. Baker (1817), 3 Price, 572; Davidson 
v. Allen (1886), 20 1. R. Ir. 16, 23. Since the bill or note is no satisfaction, a 
judgment recovered thereon is no satisfaction until it results in payment (Drake 
v. Mitchell (1803), 3 East, 251, 259). See also title Disrress, Vol. XI, p. 153. 
As to the effect of the Jandlord discounting the bill, and as to the presump- 
tion raised by his pears a bill or note of an agreement to suspend his 
remedy by distress, see ibid. A subsequent agreement that no rent is due 
discharges the note (Howell y. Lewis (1836), 7 C. & P. 566). 


Part VJ.—REnNT. 


action (/:); and, generally, where the lessee has a liquidated demand 
against the lessor, and the lessor brings an action for rent, the 
lessee has a right to set off his own liquidated demand, and the 
lessor will recover only the balance(i). But when the lessor ig 
exercising his remedy of distress, this right of set-off is not recog- 
nised (k), and he is entitled to distrain for the entire rent due, 
subject only to deduction of sums whick are deemed to have been 
already paid to him on account of the rent, and of certain pay- 
ments made by the tenant the deduction of which is authorised 
by statute. 


950. An underlessee is entitled to deduct from his rent arrears 
of rent due to the superior landlord which have been demanded 
from him and which he has paid (l). There need not hea threat of 
immedinte distress, and after actual payment the deduction may be 
made notwithstanding that the superior landlord has allowed time 
for payment. Itis sufficient that the superior landlord has demanded 
the rent and is entitled to distrain (m). The rule is the same 
in the case of a rentcharge enforceable by distress which the lessee has 
paid on demand, notwithstanding that there was no personal liability 
on the lessor to pay it(n); and also in the case where the lessee is 
liable to eviction at the suit of a mortgagee and pays rent to him 


(hk) See Dudllman vy. King (1837), 4 Bing. (N. c.) 105. There must bo an 
agreement to allow deduction from the rent; itis not sullicient that the landlord 
has agreed to allow a specified sum for repairs ((/raham y. Tate (1813), 1M. & 8. 
609) ; see Davies vy. Stacey (1840), 12 Ad. & El, 506. Frequently tho reservution 
of rent expresses that it is to be freo from specified deductions, such us taxes, 
charges, and impositions ((iles v. Hooper (1690), Carth. 135), or from deductions 
generally ; and then the lessee is deburred from muking deductions which he 
could make in the absence of an agreement (Bradbury v. Wright (1781), 2 
Doug. (K. 3 624); and it is the same where the leaso reserves a net rent 
(Bennett v. Womack (1828), 7 B. & C. 627, 629) save as regurds deductions, 
such as income tax, which the lesseo cannot abandon. 

(4) See Roper v. Bumfurd (1810), 3 Taunt. 76; title Ser-orr anv QouNTER- 
CLAIM; and compare Gower v. [unt (1734), Barnes, 290; {Willaon v. Davenport 
(1833), 5 C. & P. 631, But the les-co caunot set off an unliquidated demand, 
such as damages for breach of cuvenant by the lessor (IWeigall v. Wuters (1795), 
6 Term Rep. 488). sides 

(k) Absolom y. Kuiyht (1743), Buller, Law of Nisi Prius, lst od., 177; Laycock 
v. Tufnell (1787), 2 Chit. 531; Andrew v. Hancock (1819), 1 Brod, & Bing. 37,46; 
Willaon v. Davenport (1833), 5C. & P. 531; Graham vy. Allsopp (1848), 3 Exch. 186, 
198; but the distinction has been emphatically disapproved (Sapsford v. Fletcher 
(1792), 4 Term Rep. 511, per Lord Kenyon, C.J., at p. 513). Since there is 
no set-off in distress, it follows that the tenant cannot obtain an injunction 
against a distress for the full amount; see Townrew v. Denson (1618), 3 Madd. 
203; Pratt v. Keith (1864), 33 L. J. (cH.) 528; and seo title Lisrness, Vol. XI., 
pp: 156 et seq. ; , 

(2) Sapsford v. Fletcher, supra ; Jones v. Morris (1849), 3 Exch. 742; as to 
setting off such a payment in an action, see Sturgess v. Farrington (1812), 
4 Taunt. 614; and see Wilkinson y. Cawood (1797), 3 Anst. 905; Doe v. Hare 
(1833), 2 Cr. & M. 145; O'Donoghue y. Coalbrook and Broadoak Co, (1872), 
56 L. T. 806. As to the statutory right of lodgers and certain undertenants 
to prevent a distress by paying rent to the superior landlord, seo title DisTREss, 
iar. snag ter (1829), 5 Bing, 406, 409 

m) Carter v. Car » 5 Ding. 406, 409. 

i") Taylor v. Zamira (1816), 6 Taunt, 524; Whitmore v. Walker (1848), 3 

Car. & Kir. 615; Irnham’s (Lord) Lessee v. Luttrell (1775), Wallis, 243. 
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in consequence of the mortgagee’s threat to assert his legal remedy (0). 
In such cases it is the duty of the lessor to make the payment in 
order to protect the lessee. If he leaves the lessee to pay, such 
payment is treated as being a payment of so much of the rent due 
or growing due to the immicdiate lessor, and the latter is entitled to 
distrain only for the balance (p). 


95L. Certuin deductions from rent are authorised by statute (q). 
The tenant is authorised (r) to deduct from the first payment of 
rent, after the tax has been paid, the amount of the rate of income 
tax chargeable upon or in respect of the rent during the period 
through which the same was accruing due(a). Any agreement 
between the landlord and tenant for payment of rent without 
allowing the deduction of tax is void ()); but a proviso for reduction 


(v) Joknson v. Jones (1839), 9 Ad. & El. 809, 814; Underhay v. Read (1887), 
20 (g. Bo 1. 209, CL Al; seo Dyer vy. Bowl y (1824), 2 Bing. 94. This may 
happon where the mortgagor mukes a lease after the date of the mortgage, and 
the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 5. 18, 
does not apply (Cnderhay v. Read, supra); and see title Monraage. 

(p) Supstord vy, Fletcher (Vi92), 4 Term Rep. 511; Grakam v. Alleopp (1848), 
3 iixch. 156, 198; seo Boodle vy. Cambell (1844), 7 Man. & G. 386. As to such 
paymoenta discharging rent growing due, as well as rent actually due, see Curter 
v. Carter (1829), 5 Ring. 406, 409. 

(y) As regarda tithe rentchargo (see titles Disrress, Vol. XI, p. 158; 
Ecc LestasiicaL Law, Vol. X1., pp. 747—749, where the subject is tully dealt 
iter it may here bo stated that a contract by the tenant to reimburse to the 
landlord such sums ax he shall pay for tithe rentcharge is prohibited (see Tithe 
Act, 1801 (54 & 55 Vict. c. 8), 8.12 (1); dudlow (Lod) v. Prke, [1004] 1 KK. BL 
AMM); compare Daly vy. Duggan (1859), 1 1. Eq. R. 311 (which would nut be 
followed); though the parties may urrange for an additional fixed rent so as to 
cover the tithe rentcharge (Dacies v. Fitton (1842), 2 Dr. & War. 225; Car lan 
v. Bratazon (18-46), 3 Jo. & Lat. 200). The rentcharge falls on the person, such 
asa lessee, in actual receipt of rent from the occupier (see Peed v. Ming (1894), 
117. 1. R. 18), but it can be shifted by agreement from such non-occupying 
lesxoa to the lessor. 

(r) See title Income Tax, Vol. XVI, pp. 632— 635. 661, 686; and cee, further, 
titles Contract, Vol. VIL, p. 466; Distress, Val. XT, p. 158. 

(a) Under the Revenue (No. 1) Act, 1864 (27 & 28 Vict. c. 18), the deduction 
is in accordance with the rate for the time being in force. The deduction may 
be made notwithetanding that the lundlord is entitled to exemption (Swafmuan 
v. Ambler (1854), 24 1. J. (Ex.) 185). As to the landlord's property tax under 
stat. (1806) 46 Geo. 3, c. 65, now repealed, and other earlier stututes, sce KR. v. 
Mitcham (/nhalstants) (1783), 1) Doug, (K. B.) '26, n.; Gabell ¥. Shevell ae 
$ ‘Taunt. 81; Graham vy. Jate (1813), 1 M. & 8S. 609; Franklin v. Carter tease 
1C. B. 750, The tenant must prove uctual payment by production of the receipt 
(noe Povock vy, Enatace (1800), 2 Cump. 181; Baker v, Darts (1813), 8 Camp. 474), 
though he need not produce the asseasmont (/’A4'tps v. for (iBlay 4 Camp. 266); 
and a succeeding occupier may make use of a receipt given to his predecessor 
for tax which has become due since the last payment of rent (Clennel v. Read 
(2816), 7 Taunt. 50). 

() See title Income Tax, Vol. XVI., pp. 633. 661; and see stat. (1806) 46 
Geo. 3. ¢. 65, 8.115, But a covenant for payment of income tax by the tenant, 
though itself void, does not avoid a separate covenant for payment of rent 
clear or all parliamentary taxes etc., for these general wor’s must be under. 
steod to refer to taxes which the tenant might lawfully covenant to pay in 
exonerntion of hia landlord (Cashel! v. King (1909), 11 East, 165 ; see Readshar 
v. Balers (1811), 4 Taunt. 67); and where rent is reserved clear of property tax, 
the lease is not thereby rendered void, but the words ‘clear of property tax " 
are inoperative (Fuller v. Abbott (1811), 4 Taunt, 105: Tinckler v. Prentice (1812), 
4 Taunt. 649); compare Davies v. Fitton, supra. 
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of rent in the event of the repeal of the Income Tax Acts is 
valid (c). | 


952. The tenant pays the entire land tax in the first instance, 
and he is then entitled to deduct from the rent so much of the tay 
as the landlord ought to bear («) ; that is, such proportion of the tax 
as the rent bears to the total annual value at which the premises 
are rated for land tax(e). But this is subject to any acreement 
to the contrary(f), and accordingly the lease may contain a 
provision excluding the right of deduction (9) ; and the tax can only 
be deducted from the rent which was due or accruing due when the 
tax was paid. ‘The payment of tho tax is considered as a payment 
of so much of the rent then due or growing duc, but if the rent is 
afterwards paid in full the overpayment cannot at a subsequent 
time be deducted from the rent(h); nor can the tenant reeover it 
in an action as money paid to the landlord’s use (i). Similarly, if 
the landlord, by mistake but with knowledve, or means of knowledge, 
of all the facts, allows an excessive deduction, he cannot afterwards 
distrain for this as arrears of rent(k), or, if seems, recover thio 
amount in an action (I). 


953. Under the Metropolis Management Act, 1855 (i), the local 
authority may execute drainage and paving works, and under the 
Metropolis Management Amendment Act, 1862 (1), it may require 
payment of the expenses from either the owner or the occupier. 


(Q Colbron v. Travers (1862), 12 C. B. (x. 8.) 181; Beaded vo [tt (1865), 11 
J. T. 502; see title INcuME Tax, Vol. XVI, p. 654. 

(dq) And each successive lessee can deduct the tax from the rent payulle to 
his immediate landlord; seo land Tax Act, 1797 (38 Gao, 3, ec. 5), 4. 17. 
lifferences between the landlord and tenant may be settled by the commis. 
sioners (thtd., 8. 18). Seo, further, titles Disrress, Vol. AL, p. 15%, note (); 
LanpD Tax, pp. 307 et seg., ante. 

(e) See Uyde v. Hill (1789), 3 Term Rep. 377, 379; Whitfield vo Brandi d 
(1818), 2 Stark. 440; Stubbs vy. Dursons (1820), 3 B. & Ald. 516, 5195 Ward v, 
Const (1830), 10 B. & C. 635, G48, 654. 

(f) Land Tax Act, 1797 (88 Geo. 3, ¢ 5), 8.35; compare Crunaton vy. Clarke 
(1753), Say. 78. 

ig) See p. 489, post ; and compare Pradbury v. Wright (1781), 2 Doug. (K. B.) 624, 
If the tenant is liable to pay the tux, or any part of it, and the tax is redeemed 
by the reversionor, the whole or the portion puyable by the tenant remains on 
fuot for the benefit of the reversionor, and is recovernble as rent reserved Land 
Tax Redemption Act, 1802 (42 Geo. 3, c. 1165, 8. 126; Ward v. Conat, supra; 
compare Faulkner v. Llewsllin (1863), 9 T.. T. 251, 557, C. A.). 

(h4) Andrew vy. Hancock (1819), 1 Brod. & Bing. 375 Stuhta vy, Parsons, aupra, 
at p. 520; see Spragg v. Hammend (1820), 2 Brod. & Bung. 59 5 Sunnder-on v. 
Han-on (1828), 3 C. & P. 314; and the tenant has no remedy in equity (Watdey 
v. Cuopers’ Co. (1713), 3 P. Wms. 127,n.; Afwoud v. Lamprey (1719;, 3 PB. Wins. 
127, n.). ; : 

(t) The overpayment is a voluntary payment, and if there in ne tnistuke of 
fact it cannot be recovered (Andrew v. Hancork, supra; but seo Stubbs v. 
Puraona, supra, at p. 520, contra), 

(k) Bramsten vy. Robins (1826), 4 Bing. 11. 

(1) Waller v. Andrews (1838), 3 M. & W. 312. 

\m) 18 & 19 Vict. c. 120; ss. 73, 100. 

'n) 25 & 26 Vict. c. 102, «. 96; and see title Hicuware, STREETS, AND 
Bermoces, Vol. XVI., pp. 198 ef seg. 
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If payment is required from the occupier, he can deduct the amount 
a0 paid from the rent from time to time becoming due in respect of 
the premises(o). But this right of deduction is subject to any con- 
tract between the landlord and tenant; and if the tenant has agreed 
to pay such expenses, his right of deduction is gone (p). 


954. Under the Public Health Act, 1875 (a), the local authority 
may require drainage and other works to be done, and in default 
may do the work itself, and may either recover the expenses 
suminarily from the owner, or may declare them to be private 
improvement expenses (). Similar provision is made with regard 
to the expenses of paving and lighting private streets (c). Where 
such expenses are declared to be private improvement expenses, 
they may be recovered by levying on the occupier a private 
improvement rate for ® period not exceeding thirty years (d), 
and the occupier, if he holds at a rack-rent(e), can deduct three- 
fourths of the rate from his rent, and if he holds at a rent Jess than 
a rack-rent, he can deduct from his rent such proportion of three- 
fourths of the rate as his rent bears to the rack-rent; and the 
landlord, if he is a leaseholder holding for a term of which less than 
twenty years is unexpired, can make a corresponding deduction 
from the rent payable by him(f); but this right is subject to any 
contract between the landlord and tenant(qg) Under the Public 
Health Act, 1875 (1), and the Public Health (London) Act, 1891 (7), 
provision is made for the abatement of nuisances, and, if the local 
authority does the work, it can recover the expenses from the 
occupier, who, in the absence of agreement to the contrary, may 
deduct the amount from his rent (k). The tenant may also, in 
the absence of such agreement, deduct the landlord’s proportion of 
@ sewers rate (1). 


a ee ER ER EARNS ante 
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(0) But deductions under this and similar statutes can only be made from the 
current year's rent; see title Distress, Vol, XL, p. 158, note (¢). 

( pv) See title ]Nerress, Vol. AL, p. 158, note (/). 

(a) 3S & 39 Vict. ¢ 55. See tithe Higuways, Srneers, aND BuipceEs, 
Vol. XVI... pp. 215 ef seq. 

(6) Public Hoalth Act, 1875 (38 & 39 Vict. ¢. 55), as. 23, $6, 41, 62; sco title 
Higuways, STREEIS, AND Brivors, Vol. XVI, pp. 224 et seq. 

(ce) Public Health Act, 1875 (38 & 39 Vict. c. aa s. 150. Puving expenses 
under the Private Street Works Act, 1892 (55 & 56 Vict. c. 57), are recoverable 
in the aame manner as private improvement expenses under the Public Health 
Act, 1875 (38 & 39 Vict. ¢. 35). 

(0 Public Health Act, 1875 (38 & 39 Vict. c. 55), 8, 213. 

¢) Je, a reut which is not less than two-thirds of the full net annual value 
of the premises (rbid., s. 4). 

J) [bid., 8. 214. 

I bid., 8. 226. 
I bid., as. 94, 95, 96, 98, 104. 

i) 54 & 55 Vict. c. 76, os. 3, 4, 5,11, 121; and see title Pustio HeaLtTH AND 
TOcaL ADMINISTRATION. — 

k) And as to the deductions from rent of pan which have been declared 
a : sy Saad premises, see gencrally Public Health Act, 1875 (38 & 39 Vict. 
c. 55), a. 207. 

@ Smith v. Humble (1854), 15 C. B. 321; Tidewell v. Whitworth (1867), 
I. R. 2 0. P. 326, 336 ; d Drainage Act, 1861 (24 & 25 Vict. o. 133), 8. 38 
and eee title Lamp IuPRovEMENT, p. 298, anie. 
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955. Where an occupier of premises has paid any expenses to 
an adjoining owner in respect of party walls under the London 
Building Act, 1894 (m), he can deduct the amount from any rent 
payable by him to the owner of the premises. 


956 An occupying tenant who properly pays, on account of a 
rentcharge created under the Copyhold Act, 1894(x), any money 
which as between him and his landlord he is not liable to pay, 
can either recover it from the landlord or deduct it from the 
next rent payable; aud an intermediate landlord, who pays or 
allows such a sum, has the like remedy as rogards his superior 
landlord (0). 


957. The amount of compensation for any improvement du 
under the Agricultural Holdings Act, 1908(p), or any enactment 
repealed by that Act, or under custom or agreoment, may be set 
off against rent (q). 


958. Where a compensation charge has been imposed on 
licensed premises, & licence-holder who pays tho charge may, 
notwithstanding any agreement to the contrary, make a deduction 
from his rent according to a scale varying inversely with the length 
of his unexpired term ; and a similar deduction may be made by 
any person from whose rent a deduction has been made (1). 


Secr, 4.—Suspension. 


959. The lessee is not liable for rent accruing due after (s) he 
has heen evicted from the premises either by the landlord, or by a 
person lawfully claiming by title paramount, so long as the eviction 
continues (a). 


(m) 57 & 58 Vict. c. cexiii., 8. 173; see Earle v. Mavgham (1863), 14 C. B. 
N. 8.) 626, on the corresponding provixion of the Metropolitan Duilding Act, 
1855 (18 & 19 Vict. c. 122}, now repouled. 

n) 57 & 58 Vict. c. 46. 

o) Ibid., 8. 27. As to enfranchisement rentcharge, sco title CoryHOLDs, 
Vol. VIII., pp. 111 ¢¢ seq. 

(p) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28). 

(q) J bid., 8. 31; and sce, further, title AGricuLtrreE, Vol. 1, pp. 256, 

(r) Licensing (Consolidation) Act, Ne Kdw. 7 & 1 Geo. 5, e. 24), 
s. 21(3), Sched. III, Part Il.; and sce title Inroxicatina Liqvons, p. 74, 
ante. 

(8) He remains liable for rent accrued due before the eviction, and henca, in 
resisting a claim for rent, he must show that it accrued due after the eviction 
(Boodle ¥. Cumbell (1844), 7 Man. & G. 386; Selhy y. Browne (1845), 7 Q. B. 
620; Newport v. Hardy (1845), 2 Dow. & L. 921). . ; 

(a) Tomlinson v. Day (1821), 2 Brod. & Bing. 680; Prentice v. Etitott (1539), 
5M. & W. 606. If the landlord brings ejectwwent for a forfeiture, he cannst 
recover rent accruing after the issue of the writ; his remedy is in damages for 
the detention of the premises (Birch y. Wright (ro 1 Term Rep. 374; Jones v. 
Carter (1846), 15 M. & W. 718). An eviction by the landlord, in addition to 
stopping the revt, prevents him from any the lease for nen-perfurmance 
of covenants (/’ellatt v. Boosey (1862), 31 1. J. (c. P.) 281); but it does not 
discharge the tenant from his covenants other than for payment of rent, or put 
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To constitute an eviction for this purpose, it is not necessary that 
there should be an actual physical expulsion from any part of the 
premises ; any act of a permanent character done by the landlord 
or his agent with the intention of depriving the tenant of the 
enjoyment of the demised premises, or any part thereof, will operate 
as an eviction()). Thus there is an eviction if the landlord enters 
and uses the premises, the tenant remaining in possession (c); 
though a mere trespass by the landlord is not sufficient (d). It seems 
that it will be an eviction if the landlord induces the undertenants 
to leave by notice to quit, so that the premises are left 
unoccupied (e). 


960. The mere abandonment of the premises by the tenant does 
not affect his lability to pay rent. If, however, the landlord subse- 
quently enters and uses the premises for his own purposes, this is 
equivalent to an eviction, and he cannot recover rent subsequently 
accruing due(f). And so, if the landlord relets the premises to 
another tenant who goes into possession, this operates as an eviction 
of the previous tenant, from whom the landlord cannot recover any 
rent which falls due after the reletting (g), even in respect of a sub- 
sequent period when the premises are unoccupied (hk). But the 
landlord can protect himself by reletting on the tenant’s account, 
and giving notice to him accordingly (+); and it is no eviction if he 
merely enters for the purpose of protecting the house (k), or puts 
ina careluker for the same purpose(/), or puts up a notice for 
reletting: (1). 


961. Similarly, in order to constitute an eviction by a person 
claiming under tithe paramount, it is not necessary that the tenant 
should be put out of possession, or that ejectment should be 
brought(). A threat of eviction is sufficient, and if the tenant, in 


=. een en en emt te ee 


an end to the tenancy (Morrison v. Chadwick (1849), 7 C. BL 260; Newton vy. 
Aliin (1841), 1 Q. B. S18). 

(b) Upton vy, Townend (1855), 17 C. BL 305 THenderson y, Mears (1859), 7 W. R. 
654; Buynton y. Morgan (1883), 22 Q. B.D. 74, UC. A.; seo Wheeler v. Stevenson 
(1860), 6 LI. & N. 155; notes to Salmon v. Smith (1669), 1 Wms. Saund. (ed. 
Js7h) 206. As to tho alteration of tolls after a demise of them, see Hurris v. 
AMourrice (18142), 10 M. & W. 260. 

(c) oe Vv. Raleigh (UST), 3 Camp. 513; Griffith vy. Hodges (1824), 10. & P. 
419, 420, 

") Hunt v. Cope(1775), 1 Cowp. 242; Newhy v, Shurpe (1878), 8 Ch. D. 39, 51, 
('. A. 

e) Burn v. Phelps (1815), 1 Stark. Of. 

‘, Bird v. Defonvielle (1846), 2 Car. & Kir. 415; Gray v. Owen, [1910] 1 
K. B. 622 (where, however, the lindlord recovered damages for breach of 
agreement of fanancy). 

uy} Hall vy. Burgess (1826), 5 1. & C352, 333, 

(A) Walls vy. Atcheson (1826), 3 King. 462. Formerly where the reletting took 
place betwoen two rent days, the landlord could not recover the rent from the 
previous rent day up to the reletting (Hall v. Burgess, supra); but apparently 
the rent would now be apportiouable for this purpose; see p. 482, post. 

(8) Walle v. Atcheson, supra. 

(k) Smith v. Raleigh, supra; Grigith v. Hodges, supra, 

(2) Bird v. Defonvtelle, supra. 

te Keipath v. Ruderts (1800), 3 Esp. 225. 

n) Dos d. Higgindotham y. Barton (1840), 11 Ad. & EL 307, 316. 
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eonsequence of such threat, attorns to the claimant, he can set this 
up as an eviction by way of defence to an action for rent (0), subject 
to his proving the evictor’s title (yp). But there is no eviction if the 
tenant gives up possession voluntarily (9). 


962. The tenant takes the demised premises subject to any 
defects existing in them at the time of the letting, and to any events 
which subsequently affect their value. Henco, unless the lense 
contains express provision to the contrary (r), and with certain 
statutory exceptions (s), the rent continues to be payable notwith- 
standing that, in the case of a dwelling-houso, it 1s at tho time of 
letting (#), or subsequently (w) unfit for habitation; or, in the case 
of land near the seashore, that it is of no value(a); or, in the 
ease of agricultural land, that it is unsuitable for the intonded 
use (b) ; or that the premises are subsequently destroyed by fire (¢), 
or carried away by a flood (d), or inundated by fresh water (¢); or 
occupied by an alien enemy (/); or that, by the landlord's neglect 


(0) Poole Corporation v. Whitt (1846), 15 M. & W. S71; Curpenter vy. Parker 
ase 3.0. B. (N. 8.) 206, 234, 235. 

(p) Jordan v. Twells (1735), Leo temp. Ward. 171; Simone y. Murren (1834), 
1 Bing. (N. C.) 272; Poole Corporation v. Whitt, anpra. But where tho lessee 
sues on the covenant for quict enjoyment, it is sufliciont for him to allege generally 
that the evictor ontered lawfully claiming title under the lessor, without settme 
out particulars of his title (/oer vy. Pier-on (1702), 4 Torm Rep. 617; Modqun 
v. Kast India Co, (1799), 8 Torm Rep. 275 ; see Simuns vy. Jarren, supra, at p. 273), 

(7) Re Emery and Barnett (1805), oe Oe Op (N. 8.) 423. ‘This is on vecount of 
the danger of collusion (Melaney v. hor (L857), 2 C.D. (8.8,) 768, 778; aoe enn 
v. JA Nuovo (1841), 3 Man. & Ge. 100), 

(r) Seo Benne't ve freland (1858S), B&B. 8263 and a provision for 
suspension of rent only applies to the events specutied in the provision (Saner vy. 
Bilton (1878), 7 Ch. D. 815 5 Manchester Bonded Warehuuwse Co. ¥. Curr (1880), 
$C. P. D. 507). 

(e) As to the statutory conditions as to fitness for habitation in the caso of 
emall dwelling-houses, see pp. 503, post. 

‘t) Hart v. Windsor (1843), 12 M. & W. 68, This applies only to wsfurnished 
houses; as to furnished houses, see p. 569, post. 

u) Arden y. Pullen (1542), 10 M. & W. 521, 328; Murray vy. Mare (1874), § 
L B.C. L. 396; Colfina v. Barrow (1831), 1 Mood. & BR. 112, contra, is not law. 

a) Meath (Karl) v. Cuthbert (1876), 10 1. 18. C. 1. sus. 

b) Sutton y. Temple (1843), 12 M. & W. 62, 62; compare Conolly v. Buster 
(1819), 2 Stark. 525. 

(c) Monk v. Cooper (1727), 2 Stra. 763; Baker v. Holtpzaffell (1811), 4 Taunt. 45, 
Tzon y. Gorton (1839), 5 Bing. (x. 0.) 501; Marshall y. Schofield & Co, (1882), 52 
I. J. (a. B.) 58,C. A. Tho rule is the sume notwithstanding that the tenant haa 
covenanted to repair, damage by fire excepted (Lelfour v. Weston (1756), 1 
Term Rep. 310; Hare v. Groves (1796), 3 Aust. 687) ; and though the lundlord 
refuses to lay out insurance money which he has received in rebuilding (Leeds 
v. Chectham (1827), 1 Sim. 146; Lofft v. Dennis oie 1 i. & We 40d); see 
p. 520, post. Consequently the landlord will not be restrained from suing for 
the rent (Holtzap fel v. Baker (1811), 18 Ves. 115; Leeds v. Cheetham, aura}, But 
in the case of furnished lodgings the rent may be treated by the parties as 
accruing from day to day, and then the rent will stop if tho ludg:ngs becoine 
useless through fire (Packer y. Gilbins (1541), 1. Q. BB. 421). 

td) Carter vy. Cummins (1666), cited 1 Cas. in Ch. 84. 

e) Since, it is said, the lessee has the fish and usually the Jund can be 
reclaimed ; but it is different in case of invasion by the sa, tice the right to 
fish is in the public, and usually the land cannot be reclaimed (1 Koll. Abr. 
336 


C ) Paradine v. Jane (1647), Aleyn, 26, In such cases the tenant is bound 
H.L.—-XVIIL K 
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Bsor.4. of an obligation to repair, the premises have become useless to the 
Suspensicn. tenant (9). as 

—= Similarly, a fixed rent reserved by a mining lease continues to be 
marae payable throughout the term, notwithstanding that the minerals 
have been worked out (h), or are no& worth the cost of working (i), 
If, however, no rent is fixed, but the lessee has covenanted to get o 
minimum amount of minerals, he is not liable to pay royalty on 

this amount if in fact it does not exist in the land (k). " 


Sxcr. 5.—Apportionment. 


Aer 963. Rent, whether reserved or made payable under an instru- 
seo ctot ment in writing or otherwise, is considered as accruing from day 
time. to day, and is apportionable in respect of time accordingly (i). But 








by his expross contract, notwithstanding accident by inevitable necossity ; 
contra, where an obligation is only imposed by law (tbid.); compare Harrison v. 
North ow) (1667), 1 Cas. in Ch. 83 (where no decision is reported, but the 
Lord Chancellor said that ho would relieve if he could). 

(9) Surpltce v. Farnsworth (1844), 7 Man. & G. 576; but a lodger if he leaves 
abruptly through tho landlord’s misconduct is perhaps only liable for rent for 
the time of actual occupation; see Airman v. Jurvis (1839), 7 Dowl. 678. 

h) Rute (Marquis) v. Thompson (1844), 13 M. & W. 487, 493. 

‘i Mellera y. Devonshire (Duke) (1852), 16 Beav. 252 ; Lidyway v. Sneyd (185! , 
Kay, 627, 686; Strelley v. L’carson (1880), 15 Ch. D. 113, 119; see title Miners, 
MINERALS, AND QUARRIES. 

k) Clifford v. Watts (1870), L. R. 5 C. P. 577, 587, 588. 

t) Apportionment Act, 1870 (83 & 3f Vict. c. 35), 8. 2. At common law 
there wus no apportionment of rent in respect of time, since the rent only 
bocame payablo on the expiration of the full quarterly or other period in respect 
of which it was reserved (uns Case (1613), 10 Co. Rep. 127 a). Consequently 
when the landlord was a tenant for life without power of leasing, and died 
betwoen two rent days, the rent up to his death was not recoverable, and the 
remainderman bad an uction for use and occupation only for the rent since the 
death (Jenner v. Morgan (1718), 1 P. Wins, 302; see Barwick vy. Loster (1609), 
Cro. Jac. 227; Lay v. Palmer (1728), 2 P. Wins, 501). This was remedied by 
the Distress for Rent Act, 1737 (11 Geo. 2, ¢. 19), s. 15, which enabled the 
executors or administrators of the tenant for life to recover an apportioned part 
of the rent up to the death; seo Ae Smyth, a Lunatic, Ex parte Smyth (1818), 
1 Swan. 337; title Equity, Vol. XIIL, p. 29. But the statute only applied 
whore the lease detorimmed by the death of a tenant for life, and if the lease 
was by an owner seized in feo simple, or by a limited owner with power of 
leasing, tho next ront due after the death went to the heir-at-law or devisee, 
or to the remainderman, and the | sie representatives of the lessor could 
claim no part of it; seo note to He Smyth, a Lunatic, Lx parte Smyth, supra. 
This caso was provided for as regards tonants for lifo by the Apportionment Act, 
1834 (4 & 5 Will. 4, c. 22), 8. 2, and the same Act (rbéd., 8. 1), extended the 
Distress for Rent Act, 1737 (11 Geo. 2, c. 19), to all causes whero leases ._ _ 
determined by tho death of tho lessor, although not strictly tenunt for life. As 
to the construction of the Apportionment Act, 1834 (4 & 5 Will. 4, c. 22), eco 
Plummer v. Whiteley (1859), John, 585, 590; St. Aubyn v. St. Aubyn (1861), 1 
Drew. & Sm. 611; Ponaldson v. Donaliison 1870), L. B. 10 Eq. 635, 639; Re 
Anglesey's (Mfaryuts) Estate, Pages ¥. Anm;,teary 1874), L. kk. 17 Eq. 288. But the 
Apportionment Act, 1834 (4 & 5 Wil. §, c. 22), did not enable an apportionment 
to Go tani between the personal representatives and the heir or devisee of a 
leasor who was entitled in feo simple (Browne v. Amy:¢ (1844), 3 Hare, 173; 
Beer vy. Beer (1852), 12 C. B. 60, Ae Clulow’s Es'ates (1837), 3 K. & J. 689); 
nor did it apply where the rent had out been reserved by an instrument in 
writing (Re Markby, a Lunatic (1839), 4 My. & Cr. 484; Mille v. Trum 
1869), 4 Ch App. 320); and it mizht be excluded by express stipulation 
Apportionment Act, 1534 (4 & & Will. 4, co. 22), 6. 3); sce Tyrrell v. Glark 
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the apportionment does not accelerate the time for payment of the 
apportioned part. In the case of a continuing rent, the apportioned 
part becomes payable when the entire portion of ~which it forms a 
part becomes payable, and not before; and in the case of a rent 
which is determined by death, re-entry, or otherwise, it becomes 
payable when the next entire portion of the rent would have been 
payable, and not before (m), But apportionment is allowed only of 
rent accruing due at the date of the event which necessitates the 
apportionment. Sums made payable in advance, and already due 
before such event, are not apportioned (x). 

Persons entitled to the apportioned parts of the rent have 
respectively the same remedics for recovering the same, whon 
pryable, as they would have had for recovering tho entire portion 
of rent if entitled thereto respectively ; but the lessee or the land 
is not to be resorted to for an apportioncd part of an entire or 
continuing rent specifically. The entire or continuing rent, including 
the apportioned part, is to be recovered by the heir or other person 
then entitled apart from apportionment, and the apportioned part 
is recovernble from the heir or other person by the executors or 
other parties entitled thereto (o). 

An apportionment can be made, not only as between the persons 
entitled to the rent, but also as against a tenant whose lability 
for rent ceases(p), or changes its character (q), between two rent days; 
and after the day when the entire portion of rent has, or would 
have, fallen due, the proportionate part is recoverable against the 
tenant as rent due under tha lease(r). Consequently a lessee who 
surrenders his lease between two rent days is liable for rent up to 
the surrender, and a lessee on whom a lessor lawfully re-enters 
is linble for rent up to the re-entry(s). But he is not liable if he 
ig wronyfully evicted (t). 


(1854), 2 Drew. 86, The Apportionment Act, 1870 (33 & G4 Viet. c. 35) (which 
alsocan be exchided by express stipulation (thid., 8.475 seo He Merelith, Stone 
v. Meredith (1898), 67 Ld. 6014.) 409), meets these cases, and makes rent apportion- 
able generally (see Rosernprare v. Burie (1875;, 7 1. R. Eq. 186, 189); and it 
applics whether the instrument camo intu operation before or after the com- 
mencement of the Act ie Clne’s Estate (1874), 1. B.S Ky. 218; Hasluck vy. 
Pedley (1874), TL. Ro19 fy. 2715 Lawrence vy. Lawrence (N84), 26 Ch. D. 795) 
but it seems that it dees not alter the construction of a will previously made 
(Jones v. Ogle (1872), 8 Ch. App. 192), 

(m) Apportionment Act, 1870 (33 & 34 Vict. ¢. 35), 8.3; He United Club and 
Hoted (v. ti x8"), GUL. T. 605; see Re Lucas, l’arish vy. Hudson (1885), 56 L, J. 
(cH.) 101, C. A. 

(n) Lilia v. Rowhotham, nol 1Q. B. 740, C. A. 

o) Apportionment Act, 1870 (33 & 34 Vict. c. 35), a. 4. 

p) Swansea Bank ve Thomas (1879), 4 Ex. 1. 94; HHarteup & Co. v. Bell 
(1883), Cab. & EL 19; Re Johnson, kx parte Blackett (1803), 10 lL. T. 382; 
including the case of eviction by title paramount (Llvsdge v. Aeldun (1889), 24 
L. B. Ir. 91). 

q) See title Distress, Vol. XI., pp. 172—174 (company in liquidation }. 

if See Re Waile-n, Ex parte Hastings (Lord) (1833), 62 L. J. (8 B.) 628, 632 ; 
and it has been held that an assignee is only liable for the apportioned rent 
from the assignment (Glass y. J’utterson, [1902] 2 I. EK. 660). | 

(8) Forinesly this wat otherwisn; seo Grimman v. Leyge (1825), 8 B. & O. 
324; compare Slack v. Sharpe (153), 8 Ad. & El. 366 (ae to surrender); and 
see Uldershaw v. Hult (1$40°, 12 Ad. & Fl. 590 (as to re-entry}. 

(t) Clapham v. Druper (1685), Cab & El. 484; compare p. 480, ante, 
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964. Rent is apportionable in respect of the demised premises. 
and this may become necessary either because the reversion hay 
been severed so that different portions of the rent are payable to 
different persons, or because the lessee has ceased to be in possession 
of the whole of the demised premises. 

Rent is apportionable upon a severance of the reversion, whether 
this takes place by the act of the parties or the act of the law (a). 
Thus it is apportionable where the reversion is severed by grant of 
a part to a stranger or to the lessee (b) ; and where it is severed on 
tle death of the lessor, whether under his will (c), or by virtue of 
his intestacy (d). But in order that the apportionment may be 
binding on the lessee, it must be made with his consent or by judicial 
process (e). 

The rent is apportionable where the lessee ceases to have 
possession of part of the demised premises, provided this is not due 
to unlawful eviction by the lessor. Thus it is apportionable where 
the lessee surrenders part of the premises(/f); or where the lessor 
re enters upon part for a forfeiture under a special condition for 
re-entry allowing this to be done (7), or where the lessee is evicted 
from part by a person lawfully claiming under title paramount (h), 
or where a part of the premises is destroyed by an inundation of 
the sea(?). The lessce claiming apportionment on any of these 
grounds must prove the apportioned valuc of the land withdrawn 


(a) Lattleton's Tenures, s. 122; Co, Litt. 48a; Collina and Harding’s Case 
(1597), 13 Co, Rep. 57; see Murtley v. Madducks, [1899] 2 Ch. 199; and now, 
on severance of the reversion, rent is annexed to the severed portions by 
stututo; sea p. 597, post. 

b) West v. Laasels (1601), Cro. Mhz, 851. 

c) Ewer v. Meyle (1600), Cro. liz. 771. 

d) 1.e., where the lense includes freehold and leasehold premises (A{nodie 
v. Garnance (1617), 3 Bulst. 163. Siinilarly, where the rent is reserved in 
respect of a house and furniture, and these devolye upon different persons, the 
reut is apportioned, notwithstanding that it issues only out of the house 
(Salmon vy. Matthews (1811), 8 M. & W. 827; see p. 166, ante). 

(e) Bliss vo Collins (1822), 5 B. & Ald. 876; Seeansea Corporation v. Thomas 
(18S2), 10 Q. B.D. a8, 615 seo Collins and Harding's Case, supra. In case of 
co-lessees both should be parties to an action for apportioument (Stafford v. 
London (City) (1718), 1 Stra, 95). Asx to apportionment of a rent-charye, see 
Co. Litt. Sb; AMartley vy. Maddocks, aupra. 

SJ) Satth vy. Malings (1607), Cro, Jae. 1603 Co. Litt. 148 a. 

g) Walker's Case (1587), 3 Co. Rep. 22 a, 22b; Co. Litt. 14848. Under 
cortain statutes the lessor may resume possession of part of the lands, or part 
of the lands may be taken for public purposes, and provision is made for 
apportionment of the rent; see Agricultural Toldings Act, 1908 (8 Edw. 7, ¢. 28), 
4.23; title AauicuLtronr, Vol. [., p. 242; Lunds Clauses Consolidation Act, 
1845 (8 & 9 Vict. c. 18); title Comrursory Peremase or LAND anp Com- 
reENSATION, Vol. VI., pp. 158, 147; as to land taken under the Church Building 
Acts, see Church Building Act, 1804 (17 & 18 Vict. c. 32), 6.1; or for sites for 
schools under School Sites Acts, Is4l (4 & 5 Vict. c. 38. and 1844 (7 & 8 Vict. 
c. 37), soe titles KocixstasricaL Law, Vol. XI., pp. 425, 724; EpucaTion, 
Vol. XID, pp. 118 ef seg. As to allotments, see title ALLOTMENTS, Vol. L, 
pp. 332 ef seq. As to provisions in the loase for resumption of possession, see 

. 459, ante. 

(A) Walker's Cuse, supra; Smith vy, Mailings, supra; see Stevenson y. Lambard 
(1802), 2 East, 875; Doe d. Vaughan v. Meyler (1814), 2M. & 8.276; J'omlinson 
v. Day (1821), 2 Brod. & Bing. 680; Hartley v. Maddocks (1899), 47 W. BR. 573. 

(e) 1 Roll. Abr. 236; seo p. 481, anie, 
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from the demise (7), ascertained at the date of such withdrawal (k) ; 
and the right to apportionment depends on the person claiming 
it being in possession of the land, whether as original lessee or as 
assignee ; that is, the rent must be payable under a contract real, 
or under a contract arising out of privily of estate (/). Where the 
lessee has assigned the lease and is sued on his personal contract, 
he may possibly be liable for the whole rent, notwithstanding that 
the assignee has surrendered part of the premises (m). 

But there is no apportionment in favour of a landlord who 
unlawfully evicts the tenant from part of the demised promises, and 
no part of the rent is recoverable so long as the wviction con- 
tinues (rv); nor can the landlord recover in an action for nso and 
occupation in respect of the part of the premises retained by 
the tenant(»). Similarly, where the lense includes land and ehattely. 
and the lessee is unlawfully evicted from the land, there is no 
apportionment (p). 

Where part of the premises is held by a third person 
rightfully claiming under a title adverse to the lessor, so that. the 
lessee cxnnot obtain possession, the result is the same as in the case 
of unlawful eviction by the lessor, and no part of the rent is 
recoverable (q). And so, too, wliere the lease is by parol, and part 
of the premises is held under a prior lease made by the samo lessor, 
since the parol lease carries no interest in the reversion(r), But 
where the later lease is under seal, if carries the reversion in the 
part of the premises already let, as well as tho immediate possession 
of the rest, and the whole rent is recoverable (s). 


Sect. 6.—ecuvery. 
Sup-Srer. 1.— Distress. 


965. The landlord has, as incident to his reversion, a right to 
distrain for arrears of rent upun all goods found upon the premises, 
which right, togethur with the exceptions thereto and tho restrictions 
thereon, is fully dealt with elsewhere (t). In certain cases, moreover, 

j) Smith v. Malings (1607), Cio, Jac. 160; Co, Litt, 148 a. 

k) Salis v. Battersby, (1910) 2 K. B. 150. 

(1) West v. Lassels (1601), Cro. Hiiz. 851; soo Walker's Case (1587), 3 Co. Rep. 
22 a, 22 b. 

(m) Slevenson v. Lamb int (1802), 2 Kast, 575; seo Baynton v. Morgan (1886), 
22 Q. B.D. 74, C. A.; but compare Swansea Corporation v. Thomas (1882), 10 
Q. B. D. 48. 

n) Morri-on v. Chadwick (1849), 7 C. B. 266; seo Furnivall v, Grove (i860), 
8 C. B. (N. 8.) 496. 

(0) Upton vy. Townend (1855), 17 C. B. 30; soe Reeve v. Bird 831), 1 Or M.& 
Rt. 31, 36; Mutchinson v. Tuylor =) 77:«~L. T. Jo. 120 on thes county courts; 
Wilson y. Burne (1889), 24 L. Re Ir. 14, 27, C. A. 5 routra, Sluler vy. Coaar 
(1814), 3 Camp. 514. n.; Smith v. Raleigh (1814), 3 Camp. 515. 

p) In this case there is the further reason that the rent issues wholly out of 
the land, and is therefure gone i. v. Vole (1491), Cro. Klin, 255; see Head 
y. Lawnse (1562), Dyer, 212 b (see p. 466, ante); though this reason is not 
operative where the title to the land and guods is lawfully sevcrad; see Salmon 
v. Matthews (1811),8 M. & W. 827. 

(q) Hulgate v. Kay (1844), 1 Car. & Kir. 441. —— ; 

(r) Neale vy. Mavkenzie (1836), 1 M. & W. 747, Ex. Cia.; Watson v. Waud 
(1853), 8 Exch. 335, 339. 

(8) Evelesiastical Commissioners of Ireland y. O'Connor (1858), 91. C. L. R. 242 ; 
see p. 404, ane. 7 

(¢) See title Disragss, Vol. AL, pp. 115 ef seg. 
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the landlord may distrain on goods which are not upon the 
demised premises (a). 
Sun-Secr. 2.—Action. 


966. Where the lense is by decd, an action for arreara of rent 
can be brought (,) on the express covenant for payment of rent 
contained in the lease, or, if there is no express covenant, on the 
covenant implied Ly the reservation of rent(c); and similarly, 
where the Icaso is by parol, an action can be brought on the express 
or implicd agreement for payment of rent. In these actions the 
rent is recoverable hy virtue of the contract, and, save where the 
tonancy is at will (d), it is not necessary to show that the tenant has 
been in occupation (ce). In order that an action may be brought on 
a guarantee for rent, the guarantee must be in writing, and must 
be given to the landlord (f). 


967. Provided there is no lease under seal the landlord may also 
bring an action for use and occupation to recover a reasonable 
satisfaction for the Jands held or occupied by the tenant(q). This 
remedy is available where a person has been in occupation of land 
without an agreement fixing the amount of rent; but the action 
may also be brought when a certain rent has been reserved by 
a verbal contract or by an agreement not under seal (/). In either 


in See note (4), p. 485, ante, 

(b) As to tho effect of distress upon the remedy by action, and as to the 
effect. of obtaining judgment upon the right to distrain, see title Distress, 
Vol. XI., pp. 162, 143, 181. 

(c) Seo p. 467, ante. As to tho recovery of interest, see Civil Procedure Act, 
1833 (3 & 4 Will. 4, ©. 42), «28; and as to actions, see title Action, Vol. L, 
pp. leéeeg. Vor the timo limit on actions, see title LimitaTIon OF ACTIONS. 

f? Ree p. 4u4, anfe. As to recovering rent by epecially indorsed writ, see 
title Practice AND PROCEDURE. 

(e) Sea Bellasis y. Durbrick (1696), 1 Salk. 209. But the rent will not be 
poyavle if the lessee has abstained from entering until performance by the 
essor of a condition precedent, such as obtaining a licence from the superior 
a to carry on a particular trade (Brook y. Fletcher & Co, (1877), 37 L. T. 

(f) Nash v. Spencer (1896), 13 T. 1. BR. 78. Sea title GuaranrteEr, Vol. XV., 
yP. 448 et sey. For form of guarantee, see Encyclopadia of Forms and 

‘recedents, Vol. VIL, pp. 248 ef seg. 

(g) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), 8. 14. An action of debt 
for use and occupation lics at common law, and is not defented by proof of a 
demise not under seal reserving a certain rent. The statute established the 
action for use and occupation, but did not introduce it (Gibson v. Kirk (1841), 1 
Q. B. 850; see Beverley v. Lincoln Gus Light and Coke Co. (1837), 6 Ad. & El. 
829, 839; and compare //ull vy. Durgess (1826), 5 B. & C. 332). As to signing 
judgment in the action on admissions in the pleadings, see Z/anmer (Lord)y. Flight 
(1876), 36 L. T. 279, C. A. Where a rentcharge issues out of Jand a tenant for 
years cannot be made personally liable to pay it (fe Herbage Rents, Greenwich 
Charily Commissionera y. Green, [1896] 2 Ch. 811); see title RENTCHARGRS 
AND ANNUITIES, 

{) Or perbaps by an ineffectual demise under seal ery v. Regere (1801 
4 Esp. 59); and as to the form of action, seo Arden vy, L'ullen (1842), 9 M. & W. 
430. A tenancy is created by occupation and payment of rent so as to enable 
the action to be brought (Jeniine vy, Hill (1854), 2 W. RB. 268; aee Hardon v. 
Hesketh (1859), 4 H. & N. 175); and the action lies where a tenant holds over 
under such circumstances that a yearly tenancy (see p. 440, ante) is created 
(Helier v. Sillcor (1850), 19 L. J. (@ B.) 295); or holds over without suc 
tepancy (Hurley v. Hanrahan (1867). 15 W. RB, 990); but an accidental holding 


Part VI.—ReEnrt. 


case the compensation is recovered as damages for breach of an 
express or implied agreement to pay for the use of tho land, and, 
where the rent has been fixed, this is evidence of the amount 
of damages to be recovered (2), and is usually decisive ( )). The 
action only lies if the tenant has actually entered on the 
premises (ik), and if he has entered without any period for the 
tenancy being fixed, the landlord can only recover in respect of 
the period of occupation (1); but if he has entered under a contract 
fixing the period, the compensation is recoverable in respect of the 
whole period, notwithstanding that the occupation has not lasted so 
long(m). Since the action is based on occupation, the landlord 
cannot recover in it a rent paynble in advance (); and to maintain 
it he must show an express or implicd contract with himself (0), 
and he must have the legal estute(p). But a legal title by estoppel 
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over for a short tino does not make the tenant livblo for the whole quarter 
(Gray vy. Lompas (1862), 11 UC. BB. UN. 8.) 5205 or where there is permissive 
occupation without any demise (Blaudell: yo Dremmoud (1848), 14 Jur. 573, ns 
Bayley vy. Bradley (1848), 5 C. B. 396); or where, without any surrender of a 
previous lease, a substituted tenant has been accepted by the landlord (Phipps 
v. Sculthorpe (1817), 1 B. & Ald. 50; Jljde yv. AMoaies (1831), 6 C. & DP. 42; 
Drury -Lane Co. v. Chapman (1843), 1 Car, & Kir. 14). Occupation in anticipa- 
tion of an intended lease will render the oveupier liable (Cogga ve Waruu her 
aah 8 Car. & Nir. 402 Smith ve Rldridge (1854), 10 CL BB. 256: Dawes v. 
douling (IS74), 31 LL. T. 65); unless the Ieuse goes off through tho lessor's 
fault (dinmball v. Wright (1824), 1 C. & PB. 589); and see p, 430, ante. 

i) Distress for Rent Act, 1737 (11 Geo, 2, ¢. 19), 8, 14. 

J) Seo Gretton v, Mers (1878), 7 Ch. D. 839, But where the tenant has not had 
fuli enjoyment of the premises, the jury may disregard the rent reserved 
(Tomlinson vy, Duy (1821). 2 Brod. & Bing. 680); and if no rent hus been agreed 
on they must give such a suin as the occupation ia worth (Zhetford Curporation 
v. J'yler (1845), 8 Q. 8.95, 100), Evidence may be given of a parol agreement for 
the purpose of ascertaining the rent, notwithstanding that by reason of the 
Statute of Frauds (29 Car. 2, ¢. 3) itis unenforceuble (De Medina v. olson (1815), 
Holt (nN. P.), 47). 

(hk) Ege vy. Strafford (1831), 1 Cr. & J. 381; Clakeyv. Webb (1831), 1 Cr. Mk 
R. 29; Hew v. Kennett (183303), 3 Ad. & EL 649, 666; Wealle uy. Watling (18:37), 
7C.& P. 610; Lowe v. Rose (1850), 56 Exch. 553. The words of the statute 
“held or occupied "’ (see the text, supra) do not recopnise a holding as distinct 
from an occupation (sea Lowe v. Moss, supra, overtuling the contrary dictum of 
TINDAL, C.J. in Adkins vy. Humphrey (1846), 2 C. 2B. 654, G57). Putting up a 
board for letting (Sullivan v. Jones (1829), 3 C. & DP. 070), or sending in persons 
to clean and decorate the premises, ia evidence of oecupation (Smith vy. Lueart 
(1841), 2 Man. & G. 841; see also Zowne vy. IV eins teh (1655), 13 C. Th. 892); 
and occupation by an under-tenant is sufficient (/tadd v. Sabbs (1790), 8 Term 
Rep. 327; Neal v. Swind (1832), 2 Cr. & J. 377), or by aco-tenant (Christy v. 
T'ancred (1840), 7M. & W.127; Hlectric Teleyraph Co. vy. Muore (1861), 2 Wa&F. 


363). 
‘ Gibson vy. Kirk (1841), 1 Q, B. 850, 856. 
mn Smallwood v. Sheppards, [1895] 2 Q. B. 627, 629; see Pincro v. Judsom 
(1829), 6 Bing. 206; Jones v. Ieynolds (1836), 7C. & P. 395, 
n) Angell v. Randall (1867), 16 1. T. 49s. 
v) The action for use and occupation is one of contract, and is founded on 
the relation of landlord and tenaut, and therefcro requires evidence of an 
occupation by the permissiun of, and under a contract with, the ploimtiff 
Churchward v. Ford (1837), 26 L. J. (Ex.) 354; Sloper y. Saunders (1860), 28 
. J. (EX.) 275). 
: ( 5) Cab v. tenis (1800), 2 Camp. 13, n.; Zfarris vy. Becker (1827), 4 
Bing. 96. A cestui que trust should not sue (Aforgell v. /’aul (1823), 2 Man. & Ry. 


(x. B.) 303). 
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is sufficient, where, for instance, he has let the premises to the 
defendant (q), or where the latter has recognised his title by payment 
of rent (r). 


968. An action to recover rent reserved by a lease under seal 
is subject to a limitation of twenty years, and consequently arrears 
for that period can he recovered (8); in other cases only six years’ 
arrears are recoverable (ft). 


Part VIl_—Rates and Taxes. 


Secr. 1.—Taability in the Absence of Agreement, 


969. Rates, taxes, and other burdens on land and buildings 
imposed by public authority are either taxes imposed directly by 
Parliament, or rates and charges imposed by local authorities 
acting under statutory powers. Taxes of the former kind include 
Income tax (1) and land tax (a). 

The ordinary rates levied by local authorities are the poor 
rate and general district rate, and these are in general assessed 
upon and payable by the occupier (>); but where premises are let 


(7) Hence an auctionoer may sue if he has let as principal (Fisher v. Aursh 
1804), 6B. & 8.411); but not if he is known to let only as agent (Hvans v. 
Prans (1835), 3 Ad. & W152). 

: (7) Dolby v. Tes (1840), 11 Ad. & El. 385; eee Allason v. Stark (1838), 9 Ad. 

a1, 248, 

(s) Civil Procedure Act, 1833 (8 & 4 Will. 4, c. 42), 8,3; Darley v. Tennant 
(1885), 53 1. TP. 257; Donegan y. Neill (1885), 16 I. R. Ir. 309. 

(t) Real Property Limitution Act, 1833 (3 & 4 Will. 4, c. 27), 8. 42; see title 
LimitaTion OF Actions, where the subject is fully discussed, 

(u) See, gonorally, title Income Tax, Vol. XVI., pp. 607 et eeg. 

i) Seo tithe Lanp Tax, pp. 307 et seq., ante. 

b) Whore the rateable value dues not exceed in London £20, in Liverpool 
£13, in Manchester or Hirmingham £10, and elsewhere £8, the owner may 
agreo with the overscers to be lable for the poor rates, whether the premises 
are occupied or not, aud ho may be allowed a commission not exceeding 25 per 
cent. on the amount of the rate (Poor Rate Assessment and Collection Act, 
1869 (82 & 33 Vict. c. 41), 8. 3); or the overseers may, as regards such premises 
(provided they include a dwelling-house), assess the rate ou the owners instead 
of the occupiers, allowing an abatement of 15 per cont., and if the owner is 
willing to be rated whother the premises are occupied or not, a further abate- 
ment not exceeding 15 cont. (ébid., 6. 45 see Nirisond Overseers v. Salter, 

1892] 2 Q. B. 118), This Act impliedly repealed the Poor Relief Act, 1819 

59 Goo. 3, c. 12) (Sturges Bourne's Act). a. 19 (MWest Ham (Churchiwardens etc.) 
v. Fourth City Mutual Building Society, [1892] 1 Q. B. 654 ; compare West Ham 
Overacera v. [les (1883), 8 App. Cas. 386; and see titles Pook Law; Rates anp 
Ratina). Similar provision is made by the Public Health Act, 1875 (38 & 39 
Vict. o. 55), 8. 211, as to the eeeke istrict rate. The owner instead of the 
ocoupier may at the option of the urban authority be rated (1) where the rate- 
ablo value of tha premises does not exceed £10; (2) where the premises are let 
to weekly or monthly tenants ; and (3) where the premises are let in separate 
apartments, or where the renta become payable or are collected at any shorter 
period than quarterly. The rating in such cases is on not less than two-thirds 
or more than four-filthe of the net annual value, or, if the premises are rated, 
whether occupied or unoccupied, at one-half the rate which an occupier would 


Part VII.—Rates anp Taxes. 


to the occupier fora term not exceeding three months, he is entitled 
to deduct the amount paid by him in respect of poor rate from the 
rent due or accruing due to the owner (c). 

Special charges may be imposed by local authorities for paving, 
lighting, and drainage expenses, or for the abatement of nuisances, 
A local authority usually has the option of recovering these from 
the owner or the occupier, but the occupier, if he is required to pay, 
is entitled to deduct the whole, or & specified proportion, of the 
amount from his rent(d). Where under a local Act a drainage 
rate is payable in the first instance by the tenant, with the right 
to deduct the amount from his rent, and the rate is recoverable hy 
distress, the tenant to be charged is the tenant in whose time the 
rate accrued due, and not the tenant for the time being (¢). 


Sror. 2.—Construction of Covenants for Payment of Rates and 
Taxes. 


970. Any agreement depriving the tenant of his right to deduct 
the landlord’s property tax from his rent is void (f), and in eortain 
other cases the landlord is debarred by statute from shifting a 
burden, which the legislature has imposed upon him, to the 
tenant (q); but in general, where a tax or rent is primd facie to bo 
borne by one party, it is competent for the partics to agree that 
it shall be borne by the other. Thus, while drainage and paving 
expenses, and expenses of tho abatement of nuisances, under the 
statutes already referred to(h), if recovered from the occupier, are 
to be deducted from rent, yet in each case tho right of the 
occupier to deduct the amount paid by him from his rent is subject 


ay (2. v. Barclay (1882), 8 Q. B. D. 480, C. A.). Seo, further, title Rates AND 
RATING, 

(c) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Vict. c. 41), 8. 1. 

(d) Seo p.477, ante, and titles Highways, STREETS, AND Brivoes, Vol. XVI, 
Pp. 201 ef arq., 211 et seg.; Pubiic Tinaurn any Locau ADMINISTRATION. 
The tenant can recover from the owner the cost of abating a nuisance arising 
from structural defect ay to which the sanitary authority serve a notice under 
the Public Health (London) Act, 1891 (54 & 55 Viet. c. 76) (Aebhardt v. Saundera, 
[1892} 2 Q. B. 452). 

(e) Dawe v. Linton (1822), 5 B. & Ald. 521; and compure Spencer v. Parry 
(1835), 3 Ad. & El, 331. Ay to such drainage rutes, see tithe Lanp Iarnove- 
MENT, pp. 275 et 8¢7., ante. 

(/) As to landlord’s property tax (fe., incomo tax), and as to tithe rentchargo, 
aee p. 476, ante). As to whether a covenant for payment of rates and taxern 
formerly included tithe rentcharge, see J'artsh v. S/reman (1860), 1 De G. F. 
& J. 326; Jeffrey v. Neale (1871), 1. R. 6 CO. P. 2403 Lockwood y. Wilan (18TH), 
431. J. (c. P.) 179. ; ; 

(9) £.7., the right of the tenant of a public-house to deduct from his rent a 
certain proportion of the compensation charge cunnot be excluded by agree- 
ment (see title InroxicaTing Liq@uoxs, p. 74, ante, and seo p. 479, ante). 
Where, as in this case. a burden is imposed by statute on the landlord “ not- 
withstanding any agreement to the contrary,” these words include agreements 
made after the passing of the statute {Wooler vy. North Kastern Breweries, [1910] 
1 K. B. 247, where the dictum of Parke, B., to the contrary in Re Knight, 
Gwynne y. Knight (1848), 1 Exch. 802, was not accepted). 

(h) Le., Metropolis Management Act, 1455 (18 & 19 Vict. c. 120); Metropolis 
Management Amendment Act, 1862 (25 & 26 Vict. c. 102), 5.96; J’ublic Health 
Act, 1875 (38 & 39 Vict. c. 55); Private Street Worka Act, 1892 (55 & ii 
Vict. c. 67); Public Health (London) Act, 1891 (54 & 55 Vict. c. 76); see 
pp. 477, 478, ante. 
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to any agreement to the contrary (7). But an agreement by tha 
tenant to pay outgoings will not extend to rates or taxes of a new 
kind imposed by virtue of subsequent legislation, unless it is expressly 
provided that it shall include both present and future outgoings (k). 


971. The word “tax” in ils widest sense includes all money 
raised by taxation(l), and it may, therefore, include parliamentary 
taxcs—tlhiat is, taxes levied directly by Parliament, usually for the 
benefit of the whole kingdom (), and also rates and other charges 
levied by local authoritics under statutory powers (n) ; but, as a rule, 
it denotes parliamentary taxes, and an agreement by the tenant 
to pay taxcs will bind him to pay the landlord’s proportion of the 
land tax, and also other parliamentary taxes which are payable by 
the landlord, in the absence of agreement to the contrary (0). 


972. Under an agreement for letting at specified yearly rent, 
“including all rates and taxes,” the tenant is entitled to deduct from 
his rent the whole of the poor rates paid by him (»). But where the 
landlord covenants to pay the land tax and the premises are let at 
a ground rent, and subsequently the tenant builds and obtains 
an improved rent, so that the land tax is increased, the covenant 


(¢) As to deducting the expenses from rent under these statutes, see p. 477, 


ante. 

(k) Mile End OW Town (Vestry) vy. Whithy (1898), 78 L. T. 80; compare Sion 
College v. London Corporation, Mog 1K. 3.617, 0. A. 

) Mitehell v. Fordham (1827), 6B. & C. 274, 277. 

m) Bedford Union Guardians y. Rulferd Improvement Commissioners (1802), 
7 Exch. 777, 779 ; such as the land tax (/rewster vy. Kédgell (1698), Carth. 488 ; 
Manning vy. Zunn (isto’, 2 Car, & Kir, 13); seo Christ's Hospital (Gorcrnors) 
vy. Horrild (S41), 2 Man, & G. 707; but a county or municipal or other rate 
(Bedford Union Guardians y. Bed ford Impravement Commtasioncra, supra ; Palmer 
v. hurwth (iSto’, 14M. & W. 428), or a rate levied under statute on persons 
liable for the repair of a bridge (Laker y. Greenhill (1842), 3 Q. B. 148), 18 not a 
parliamentary tax, 

(n) Thus, * parochial taxes” include poor rates (2. vy. Toms (1780), 1 Doug. 
(x. 8.) 401); and other rates raised out of poor rates (2. vy. Aylesbury with 
Welton (Indalitants) (1si6), © Q. B. 261); but though “taxes” by itself may 
include poor rates (Mitchell vy. Fordham, aupra), yet poor rates are not included 
ina covenant by the leseor to pay all taxes on the land demised,” since the 
poor rate is not a tax on the land, but a personal charge on the occupier in 
respect of the land (Theed y. Starkey (1724), 8 Mod. Rep. 314; Howls y. Cells 
(1776), 2 Cowp. 451, 452). 

(0) .frran (Count) v. Crisp (1694), 12 Mod. Rep. 564; Amfield vy. White (1825), 
Ry. & M. 240; seo Hopwood y. Barefoot (1709), 11 Mod. Rep, 237, The agree- 
ment throwing landlord's taxes on the tenant may be verbal (Amfeld v. White, 
supra). A coveunnt by the lessee to pay all pariiamentary taxes and asseas- 
ments will include a rentchargo representing redeemed land tax (Christe 
Hospital (Qurerncts) v. Harrild, aupra; compare Murray y. Varker (1854), 19 
Beay. 305), Where rent is to be paid free from all taxes, the effect is to 
relieve tho lessor of all burdens which can be legally thrown on the lessee 
(Giles v. Hooper G91, Carth. 185; soe Jarieh vy. Sleeman (1560), 1 De G. F. 
& J. 326 (rent payable “free of all outgoings’) ), except burdens of a new 
kind imposed after the creation of the tenaney (Wile End Old Torn 
(Veatry) v. Wastly, supra). A contract by the landlord to pay rates is a contract 
of indemnity, and covers damages for imprisonment resulting from his default 
(Atkine v. Hutton (1909), 103 1. T. 814, C. A.). 

Cp) Rorcroft vy. Welland (1883), 12 L. R. Ir. 35; and similarly where a net rent 
ie to Le paid (Bennett v. Wimack (1828), 7 TB. & C. 627, 629; ¥ C. & P. 96; nee 
Bradbury y. Wright (1781), 2 Doug. (kK. B.) 624). 


Pant VII.—Rates ann Taxes, 


only extends to the part proportionate to the ground rent(q); and 
where the landlord covenants to pay rates in respect of tho ground 
demised, and buildings are subsequently erected, so that the subject- 
matter of assessment is changed, and the assessmont increased, the 
landlord is only liable to pay rates in respect of the ground, and not 
the part attributable to the buildings(r). Where, however, the 
lessor’s covenant extends to all rates und taxes at the date of the 
lease, or subsequently, payable in respect of the premises, and 
the assessment is afterwards increased without any change in 
the premises, the lessor is liable for the increased rates (s). 


973. The lessee usually covenants to pay all rates, taxes, and 
assessments payable in respect of the demised premisos during the 
term; and in cases of long leases, and sometimes also in short 
tenancies, the covenant is extended so as to include liabilities which 
are described by one or more of the words “ duties,” “ outgoings,” 
*impusitions,” “ burdens,” or “charges; and it is expressed so 
as to include such liabilities ‘now or hereafter” imposed, and 
whether they are imposed ‘‘on the demised premises or on tho 
landlord or tenant iu respect thereof” (4). 


974. In general the tenant should be liable to bear all expenses 
which are of 6 regularly recurring nature and which are incident to 
the occupation of the premises; the landlord should be liable for 
expenses Which are incurred for the permanent improvement of the 
prennses, save that im tenancies exeveding three years a share de- 
pending on the length of the tenancy should be borne by the tenant ; 
and the covenant will not be construed so as to throw expenses of 
permanent improvement on the tenant unless there are words clearly 
requiring such a result. In each case, however, the construction of 
the covenant depends on the words used, and upon any other pro- 
visions in the lease which may properly be regarded as assisting the 
construction. The usual charges for improvements of a permanent 
nature are those for drainave and paving expenses and for the abate- 
ment of nuisances under the statutes a'ready referred to (wu). 

In the case of paving expenses under the Metropolis Management 
Acts, 1855 (x) and 1862 (a), the expenses are raised by direct assess- 
ment; that is, the work is undertaken by the local authority and 

(q) Hyde v. Hall (1782), 3 Term Rep. 8072 Suith ve Hunkle 51), 10 C. BB. 
321; Manafield v. Reif, (W081 1K. OB. 71, C. A. ee Fae y. Lenn (1743), 1 
Wils. 21; Whitfield vy. Brandwood (1818), 2 Stark. 440; Ward v. Const (1830), 
10B & CU. 635. 

(r) Watson v. Heme (1827), 7 B. & C. 285, Similarly, where tho lesser 
covenants to pay all tuxes now chargeable on the demised premises, and the 
lesxee covenants to pay all fresh taxes hereafter charged, th lessee pays 
fresh taxes, and also any increment in the old taxes which is occusioned by the 
improved value of the premiws (MWatscn v. Atkins (1620), 3B. & Aid. G17; see 
Gritham y. Wade (1812), 16 Evst, 29}. 

(4} Sulaman v. Loifurd, (1900) 2 Ch. 602, C. A. 


(f) See Thompson v. Lapworth (1868), L. B. 3 C, PL 149, 147; Wilerraon v. 


Collyer (1884), 13. Q. B. D. 1. For form of covenant, see Encycupuvits of 
Forms and Precedents, Vol. VIL, p. 191. 

u) See note (h}, p. 484, ante. 

x) 18 & 19 Vict. ¢. 120. 

(3 25 & 26 Vict. c. 104, 
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and the expense recovered from the owner or occupier. This may 
be distinguished as indirect assessment. Another form of indirect 
assessment occurs in respect of the abatement of nuisances under 
the Public Health Act, 1875 (c), and the Public Health (London) Act, 
1891 (d). Thenotice served by the local authority is followed, in case 
of default, by a justices’ order, and it is only on this second default 
that the local authority is empowered to do the work itself and 
recover the expenses (e). 


975. If the covenant binds the lessee to pay “rates, taxes, and 
assessments,” it refers only to rates and assessments of a recurring 
nature, and not to expenses representing the permanent improve- 
ment of the premises, whether these are directly assessed in respect of 
tle premises, or are assessed in consequence of the failure of the 
owner to do the work. Consequently they do not include paving 
expenses (/) under the Metropolis Management Acts, 1855 (q) and 
1862 (hk), nor similar expenses (i) under the Public Health Act, 
1875 (c), nor expenses of abating a nuisance under the latter 

Act (7). The covenant does not refer only to sums payable 
by the landlord, and if the lessee omits to pay the poor rate 
this is a breach of the covenant (k). A covenant by the lessor to 
pay rates includes a water rate in respect of water supplied for 
domestic purposes, at loast if the rate as levied extends to other 
premises belonging to the same landlord (1). 


(4) See note (4), p. 489, ante. 
(ce) BS & OY Vietw eo. 5. 
d) SA & 55 Viet. ce. Tb. 

t See title Puntic Heart and Locan ADMINISTRATION ; compare title 
Higitwavs, StREErSs, AND Bripaes, Vol. XVI., pp. 211 ef seg., 221 et seq. 

(S) Wilkinson vy. Collyer (1981), 13 Q. B.D. 1; Aldridge v. Ferne (1886), 17 
Q. BD. 212, 214. A covenant to pay main drainage and sewers rates does not 
include drainage expenses incurred under the Metropolis Management Acta, 1855 
(18 & 19 Viet. c. 120) and 1862 (25 & 26 Vict. o. 102); nor are such expenses 
parable by tho tenant because the rent is payuble ‘ without deduction” (//ome 
and Colonial Stores v. Todd (1891), 638 L. T. 829; see Skinner v. Hunt, [104] 2 
K. Bt. 402, 449, (. A.) 

g) 18 & 19 Vict. o 120. 

h) 25 & 26 Vict. c. 102. 

i) Raylie v. Jigyens, | 1898} 2Q. B. 315; Lumby v. Faupel (1903), 51 W. BR. 522. 

J) Lyon v. Greenhow (1892), 8 T. TL. BR. 457. 
k) Huret v, Huret (1849), 4 Exch. 571. It seems that demand by the collector 
is not necessary to coustitute a breach of the covenant; the publication of the 
rate creates tho obligation to pas it Davia y. Burrell (1851), 10 C. B. 821, 826). 
As to tho recovery by the landlord of taxes which the tenant has undertaken to 
pay, see Spencer v. Parry 1835), 3 Ad. & El. 331, 

a Spanish Telegraph Co. v. Shepherd (1884), 13 Q. B. D. 202; Bourne and 
Tant v. Sulmon and Cluckstein, - [1907] 1 Ch. 616, C. A. When the rate 
ie assessed 20 ly in respect of the demised premises, the result may be 
different (see Dudcock v. Hunt (1888), 22 Q. B. D. 145, C. A.) ; and the lessor’s 
covenant will not extend to water ae for trade purposes {Me Floyd, Floyd 
w. Lyons (J.) & Co, [1897] 1 Oh. 633, 0. A.). 


Part VIT.—Rates anp Taxes. 


976. If the covenant on the part of the lessee to pay rates and 
taxes includes any of the words “duties,” “outgoings,” “ imposi- 
tions” or “burdens,” the effect is to carry the lessee’s liability 
beyond annual assessments, and to make him liable to pay all sums 
of money payable in respect of the demised premises under the 
above and similar statutes, notwithstanding that they are expenses 
of permanent improvements. Thus the word “ duties” binds the 
lessee to pay paving (m) and drainage(n) expenses incurred by the 
lessor under the Metropolis Management Acts, 1855 and 1862(v); 
expenses incurred in abating a nuisance under the Public Health Act, 
1875 ( p), whether the landlord does the work or the local authority 
does it on his defiult (q), or under the Public Health (London) Act, 
1891 (7); and expenses incurred in protecting a theatre against fire 
under the Metropolis Management and Juildings Acts Amendment 
Act, 1878 (8). 

The word “outgoings” is as wide as “ dutics"(f), and applies 
equally to charges incurred by direct and indirect aseoxsment (tu). 
It binds the lessee to pay paving expenses under the Metropolis 
Management Acts, 1855 and 1862 (v), and the Public Health Act, 
1875 (a) ; drainage expenses and the exponses of remedying sanitary 
defects under the Public Health Act, 1875(b), and tho Public 
Health (London) Act, 1891 (c); and, perhaps, expenses of alterations 
to an underground bakehouse under the Factory and Workshop 
Act, 1901 («). 


(m) Thompson v¥. Laprorth (1868), LT. 2B. 3C. P. 149; and see Payne v. Burridge 
(1814), 12 M. & W. 727, ua to siunilar exponses under a local Act. 

(n) Farlow vy. Stevenson, aoe 1 Ch. 128, (, Aw; seo Sweet v. Seager (1857), 
2C. B. (nN. 8.) 119. Tho effect of the word ‘duties ” is not restricted because 
they are referred to as “ payable” in respect of the promises (Clayton vy. Smsth 
(1895), 11 T. ©. R374). : 

0) 18 & 19 Vict. c. 120; 25 & 26 Vict. c. 102. 

p) 38 & 39 Vict. ¢. 33. 

q) Budd vy. Marshall (1880), 5 O. P. D, 481, (1. A. 

r) 64 & 55 Vict. c. 76; new Brett v. Rogers, (1897) 1 Q. BK. 625. 

s) 41 & 42 Vict. c. 82, 9. 11; seo Re Robertson and Thorne (1183), 47 J.P. 668, 

t) Aldredge vy. Ferne (1886), 17 Q. Be Th 212. Tt ineludes the additrnal 
licence duties pavable under tho Finance (1909-10) Act, 1910 (10 Talw. 7 & 1 
Geo. 5, c. 8) (Wauer v. Hoare d& Co. (19103, 27 T, LB. 16), 

u) Crosse v. flaw (1874), 1.9 Exch. 209 5 seo per BRAMWELL, B., nt p. 212. 

v) 18 & 19 Vict c. 120; 25 & 25 Vict. c. 102; wea Al ttlge y. Kerne, supra; 
Batchelor v. Bigger (1859), 00 T. T. 416; and similarly as tu paving expenses 
under a local Act (ffarvner v. Furness Raul. Co, (tos, 47 J.P. 232). 

(a) 38 & 39 Vict. c. 55; see Wellin v, Claytun-le- Moors Urban Dotrict Council 
(1902), 66 L. T. 584; Graves y. Whitmarsh, Waten & Co, Lol, (1900) 2 K. Bs. 
310 


(b) 38 & 39 Vict. c. 53; seo Crosse v. Raw, supra, decided under the Sanitary 

Act, 1866 (29 & 30 Vict. c. 905, 6. 10, now repealed and replaced by tho Pubio 
t, 1675 (38 & SY Viet. c. 55), 8. 23. 

rey 55 LAS, c. 716; see Re Maint: Methado v. Woodcock (1892), 
9T. L. R48; Antil v. Geadin (1599), 15 T. L, RB. 462; Storkedule v. Aacherberg, 
(1904] 1 K. B. 447, C. A. But it has been held that where the owner abaten 
@ nuisance after an “intimation” under the Public Health (Lendun) Act, 
1891 (54 & 55 Vict. c. 76), ». 3, without waiting for a mandatory notice, this 
is e voluntary expense, and not an “outguing” within the meaning of the 
covenant (Harriss v. Hirkman, [1401] 1 K. B. 13), but the decision appears to be 


tful authbornty. : 
sai Ew. 7, <. 22, s. 101; sca Goldstein v. Hollingeworth, 1904] 2 K. B. 
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No distinction can be drawn in this connection between a 
“duty” and an “imposition.” A “duty imposed” means a sum 
of money payable in respect of a duty imposed, and “imposition ” 
has & similar meaning (e). Hence a covenant by the lessee to pa 
“ impositions ” binds him to pay expenses incurred by the landlord 
in complying with an order to abate a nuisance or remedy drainage 
defects under the Public Health (London) Act, 1891(/). The 
word “‘ burdens” is equivalent to ‘‘impositions.” 

The word ‘‘ charges” has the same effect as “ impositions” (q); 
but where the covenant binds the lessee to pay impositions 
“charged upon the premises,” he is not liable unless a charge 
is actually created (i). In the case of paving expenses under 
the Public Health Act, 1875 (%), and the Private Street Works Act, 
1892(j), a charge on the premises is created as soon as the work is 
completed; the charge is not deferred until the expenses of the local 
authority have been apportioned (#). Further, the charge must be 
created after the commencement of the tenancy, since the covenant 
only contemplates subsequent burdens. Consequently, if the work 
has been completed before this date, the lessee is not liable, notwith- 
standing that the apportionment is made afterwards (ik). To make 
the covenant apply where there is no charge on the premises the 
words should be “charged on the demised premises or on the 
landlord or tenant in respect thereof.” The covenant will then 
include paving expenses under the Metropolis Management Acts, 
1855 and 1862 (), which, though not a charge on the premises, 


578; Morris vy. Beal, [1904] 2 K. B. 585; but see Stuckey v. Hooke, [1906] 2 
K. B. 20, 26, O. A.; and in effect these cases, so far as they throw the whole cost 
on the lessee, are overruled. As tu cases arising under this statute, see title 
Facrortes AND SHors, Vol. XIV., pp. 460, 469, 470; and as to the provision of 
fire protection under the London Building Acts (Amendmont) Act, 1905 i: 
Tw. 7, c. ccix.), see title Facrorres anp Suops, Vol. XIV., p. 470; and title 
METROPOLIS. 

t) Foulger v. Arding, [1902] 1 K. B. 700, 710, C. A. 

J) OA & 55 Vict. c. 76; see Smith y. Hobinson, [1893] 2 Q. B. 53; Monlger 
v. Arding, aupra ; fe Warriner, Brayshaw v. Ninnts, tae 2 Ch. 367. Formeily 
it was held that a covenant to pay “impositions puyable in respect of the 
domixed premises” only included money imposed by way of direct assessment ; 
and did not include moneys recoverable by way of indirect assessment, that is, 
where the local authority does tho work on the owner's default (7idsirell vy. 
Whitworth (867), L. R.2 C. 2. 326 5 Rawlins v. Briggs (1878), 30. P. D. 363) ; 
but these cases are overruled; see Greaves vy. Whitmarsh, Watson & Co., Ltd., 
[1906] 2K. B. 310, 

(9) George v. Contes (1903), 88 L. T. 48, C. A.; compare Smith vy. Robinson, 
supra, 

h) ee as v. Elwes (1868), L. R. 3 Exch. 225; Hartley vy, Huleon (1879), 

a . . ds 

(1) 388 & 39 Vict. c. $5, 8. 2075; seo Re Allen and Driwolls Contrac 
(1904) 2 Ch. 226, C. A.; tithe Lrguways, Srreers, anp Brivues, Vol. XVI 

225. 

J) 5d & 56 Vict. o. 87. 
k) Surtees v, Woodhouse, (1903] 1 K. B. 396, C. A.; Lumby v. Faupe! (1904), 
$0 L. T. 140, C. A. 

(f} 18 & 19 Viet. ¢. 120; 25 & 26 Vict. c. 102. 2. 17; Feo Smith v. Robinsien 
supra, Thus, if the apportionment precedes the executicn of the works, the 
lessee may bo liable although the works are not executed until after the 
Getermination of the tenancy (Mix vy. Ruteon, [1899] 1 Q. B. 474), 


Part VII.—Rates anp Taxes. 


become a charge on the owner apon apportionment ; but the effect of 
the words “imposed upon the demised premises or on the occupier 
in respect thereof” will not throw upon the lessee such paving 
expenses, since these are imposed on the owner, and not on the 
premises nor on the occupier (mm), 

In all the above cases, however, whether the covenant is in the 
restricted form—“ rates, taxes, and assessments »—or whether it is 
extended by the use of one or more of the words “ duties,” “ out- 
goings,” “ impositions,” “burdens,” or “charges,” if it defines 
these as existing “‘in respect of the demised premises,” this is 
enough to determine the scope of the covenant ; and it is immaterial 
whether the words “ or on the landlord or tenant in respect thereof " 
are also inserted (1). 


977. The word “ impositions " and other similar words, referred 
to in the preceding paragraph, will not be construed so widely as to 
include obligations which cannot reasonably be supposed to have 
been within the contemplation of the parties (v); and thoir effect 
may be restricted by other provisions of the lease which specifically 
throw upon the landlord expenses which they would othorwise 
include. Thus an agreement by the landlord to do outside repnirs 
may relieve a tenant who has agreed to pay “ impositions”” from 
liability for the expenses of the abatement of a nuisance arising 
from outside drains (p); and similarly a covenant by a lessee to 
pay a fair share of statutory charges will reliove him from lability 
to pay the whole under a covenant to pay outgoings (q). But the 
fact that the lessee has not covenanted to repair (7), or has entered 
into a restricted covenant to repair (s), will not relieve him from 
liability under his covenant to pay outgoings; nor will hia liability 
under such a covenant be restricted because in the reddondum the 


(m) Allum vy. Dickinson (1582), 9.Q. B.D. 682, C. A. 

(n) As to the restricted form, seo Ni/kanson y. Collyer (1884), 13 B.D. 1; 
Home and Colonial Sterea y. Todd (1891), 63 L. T. $29 (‘sin respect of the 
remises”); Baylia v. Jiggens, [| 1898} 2Q. B. 315; Lyon v. Gree how (1892), 8 
T.L. BR. 4575 Lumby y. Fanpel (1908), 61 W. R522 (on the landlord or tenant 
in respect thereof”). As to the wider form, the words “in respect of the 
premises” alone occurred im Sreft v. Rogers, [1807] 1 Q. B, 525; Anti! v. 
Godwin (1894), 15 T. 1. Th. 462; Sarl vy. Stevenson, [ ed 1 Ch. 128, C. A.; 
Stochdale v. Axcherberg, (1904) 1 KK. B. 447, ©. A. ; and in Je Warriner, Brayshaw 
v. Minnis, [1903] 2 Ch. 47, it was expressly decided that the words ‘imposed 
on the landlord or tenant” were not necessary to givo tho wide In-aning to 
the covenant (see Forlyer vy. Arding, {1902) 1h. 8. 700, TOR, CLA, Greaves ¥, 
Whitmarsh, Watson & Co., Ltd., Seu 2 i. B. 310). Hell v. Edward (1885), 
Cab. & El. 481, cuntra, is overruled. 

(0) Koulyer v. Arding, supra, at pp. 707, 711; obligations, that is, which are 
uite outside the relation of landlord and tenant, such as an obligation to pull 
down premises and rebuild them in conformity with a building line (ited ), 

(p) Hearn v. Age (1903), referred to in Eucyclopasdia of Forms and 
Precedents, Vol. VII., p. 99. P ? 

(97) Arding v. Piagia Printivg and Publodhang Ca, (18%), 4 og... T. 622, Gea 
expenses of fire-escape appliances under the Fuctory and Workshop Act, 
ie & 55 Vict. c. 75), 6. 7). 


vr) Foulger v. Arding, supra. 
tr Re Bettingham, Methado vy. Wouleock (1892), 9 T. TB. 48; Re Warriner, 


Brayshaw v. Ninuis, [1903] 2 Cb. 367; compare Smith v. Robinson, [1603] 3 
Q B. 53. 
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rent is reserved clear of all “ rates, taxes, and deductions,” without 
mention of outgoings (t); and the full effect will be given to a 
covenant expressed in the usual general terms in @ three years’ 
agreement, notwithstanding the shortness of the tenancy (a); though 
not, perhaps, in the case of a yearly tenancy, where the outyoings 
are excessive compared to the yearly value of the premises (b). On 
the other hand, where the covenant is to pay “rates, taxes, and 
assessments,” a further covenant by the lessee to make and repair 
drains will not render him liable for drainage expenses under the 
Public Health Act, 1875 (c). 


Part VIIl—Liability to Repair. 


Sror. 1.—Liability for Waste. 


978. Waste is either voluntary or permissive. Voluntary 
waste implies the doing of some act which tends to the destruction 
of the premises, os by pulling down houses, or removing 
fixtures ((/); or to the changing of their nature (e), as the conversion 
of pasture land into arable (f), or pulling down buildings and 
erecting new buildings, even though of greater value (g). Permissive 
waste implies an omission whereby damage results to the premises, 
where, for instance, houses are suffered to fall into decay (h). 


(t) Gardner v. Forness Rail, Co. (1883), 47 J. P. 232. 

(a) Ratchelor v. Bigger (1889), 60 L. T. 416; Stockdale v. Ascherberg, [1903] 1 
K. Bo8i3; Re Warriner, Brayshaw v, Ninnis, [1903] 2 Ch. 367. 

() Valpy v. St. Leonard's Wharf Co. (1903), 67 J. P. 402; and the wide 
covonant to pay outgoings is 80 inconsistent with a yearly tenancy that it will 
not be im me citi a tenant who holds over and pays rent (//arris v. Hickman, 

1904] 1 K. B. 13). 
(c) 4s & 39 Vict. c. 65; seo Lyon vy. Greenhow (1892), 8 T. L. BR. 457, 

(d) Co. Litt. 580; Buckland v. Butterfield (1820), 2 Brod. & Bing. 54, 58; 
eee Aeye v. Pemberton (1843), 12 M. & W. 187. There can be no partition of a 
loaxehold house, since this would require interference with doors and walls 

North v. Guinan (1829), Beut. 342). Sunilarly sowing pernicious crops is waste 
t Pratt v. Brett (1817), 2 Madd. 62); and ree title AoricuLtung, Vol. L., p. 251. 
As to the liability of a tenant for life for waste, see title SETTLEMENTS. 

(e) Durcy (Lord) vy. Askwith (1618), Hob, 234; West Ham Central Charity 
Roard v. bast London Waterworks Co., [1900] 1 Ch. 624, 635. 

( f) This changes both the course of the husbandry and the evidence of title 
(Co. Litt. 53 b; Simmons vy. Nertun (1831), 7 Bing. 640, 647, 648; see Goring v. 
Goring (1676), 3 Swan. 661; Afartin v. Cogyam (1828), 1 Hog. 120; Carden v. 
Butler (1832), Hayes & Jo. 1125 Murphy v. Daly (1860), 13-1. CO. L. RB. 239; 
Rush v. Lucas, (1910) 1 Ch. 437. Simuarly as to the conversion of arable land 
to wood (Co. Litt. 53 b); or the inclosing of waste land (Queen’s College, Oxford 
a ete.) v. Hallett (1811), 14 East, 489); or turning a corn-mill into a 

ulling-mill (London Corpuration v. (1607), Cro. Jac. 181). See, further, 
as to ploughing up meadow for building, Grey De Wilton (Lord) v. Sarun 
(1800), 6 Ves. 106; for allotments, Doe d. Hopkinson y. Ferrand (1851), 20 
2 J. (c, FP.) 202; for a cemetery, Hunt v. Browne (1837), Bau. & Sc. 174. 

) Cole vy. Green (1671), 1 Lev. 309; 8 C. eub som. Cole vy. Forth (1672), 
i Mod. Rep. 94; Loudon Corporution v. Greyme, i 

(A) 2 Co. Inst. 145; Herne v. Bembow (1813), 4 Taunt. 763; but it is not waste 
to leave land uncultivated (Hutton vy. Warren (1836), 1 M. & W. 466, 472); and 
if a house is in a ruinous condition at the commencement of the lease, as when 


Part VIII.—Liasiuity To Repam, 


But to constitute voluntary waste by destruction of the premises, 
the destruction must be wilful or negligent; it is not waste if the 
premises are destroyed in the course of reasonable user, and any 
user is reasonable if it is for a purpose for which the property was 
intended to be used, and if the mode and extent of the user is 
apparently proper, having regard to the nature of the property 
and what the tenant knows of it, and, in the case of business 
ae to what, as an ordinary business man, he ought to know 
of it (2). 


979. Though changing the nature of the demised promises 
is technically waste, yet this is not so if the change has been 
expressly sanctioned by the lessor(k); and the mere change is not 
waste unless it is in fact injurious to the inheritance (I), either by 
diminishing the value of the estate, or by incrensing the burden 
upon it, or by impairing the evidence of title (m). At any rate, in 
the case of acts which may be technically wasto, but in fact 
improve the inheritance—acts, as they are termed, of meliorating 
waste—the court will not interfere to restrain them by injune- 
tion (x); nor will they bea ground of forfeiture under a proviso 
for re-entry on commission of waste (0); nor, in general, can 


acter reno 


it is roofless, it is not waste to leave it to fall down (Co. Litt. 53a). As to 
committing waste by destroying timber, see pp. 430 ef seq., ante, 

(t) Manchester Buuded Warehouse Co. vy. Carr (1880), 5 C. P. D. 507, 512; or, 
more shortly, ‘‘ no user of a tenement which is reasonable and proper. having 
regurd to the class to which it belongs, is waste” (Saver v. Mtl/tou (1878), 7 
Ch. D. 815, 821); in these cases a warchouse was injured or destroyed by the 
weight of goods placed in it. 

(k) Meux v. Cobley, [1892] 2 Ch. 253, 262; und, gonerally, the consont of the 
lessor to an act of waste saves the lessee from the consequences of waste, Kuch: 
as forfeiture, even though the lessee has fuiled to comply with a condition that 
- should repair the damage due to the waste (oe d. W'vod v. Morrss (1808), 2 

aunt. 52). 

(/) jae v. Chappell (1875), LL. BR. 20 Eq. 539, 541; seo Tucker v. Linger 
(1882), 21 Ch. D. 18, 29, C. A. ; but see the text, tn/ra. 

(m) Doe d. Grubb y. Burlington (Kurl) (1833), 5 B. & Ad. 607, 517; ane 
Barret vy. Barret (1627), Het. 34. The evidence of title is affected if the 
identity of the property is destroyed; but this has been said to be “a very 
peculiar head of the law, which has not been extended in modern times (Jones 
v. Chappell, supra, at p. 542); indeed, having regard to the improved moans 
of identifying a property by maps, the supposed injury to title anaes 
“theoretical absurdity " (Doherty vy. Allman (1878), 3 App. Cas. 709, per 
Lord BLACKBURN, at p. 735). ay) : 

(n) Jones v. Chappell, supra (ercction of a building without the consent, of the 
lessor); Doherty vy. Allman, eupra, at p. 722 (converting stone buildings 
into dwelling-houses, under a lease for 999 years); Re Mcintosh and lonty- 
pridd Improvements Co. (1891), 61 L. J. (Q. B.) 164 (pulling down a building 
with a view to rebuilding); Meux v. Cobley, supra (conversion of arable 
and pasture land near London into a market garden and erection of giase- 
houses); see title AGRICULTURE, Vol. I., p. 246; and see Grand Canal Co. ¥. 
M’ Namee (1891), 29 L. B. Ir. 131, C. A., where the acts com lainod : ve 
partly meliorative and partly trivial, and an injunction was refused. For ed 
remedy of injunction, see, generally, title Inzoncrion, Vol. XVII., pp. 244 
a 


(o I : : h the 
Doe d. Darlington (Earl) v. Bond (1826), 6 B. & C. 855; even thoug 
ieee are aot im amy hes is a forfeiture if the damage 1s Very smal) 


teoe Doe d. Grubb v. Burlington (Bari) (1883), 6 B. & Ad. 607, 516). 
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damages be recovered in respect of them(p). But apparently a 
substantial alteration in the character of the demised premises 
will be treated as waste and restrained by injunction, notwith- 
standing that the value will be thereby increased (q), and the lessee 
is not entitled to pull down a house and build another which the 
lessor dislikes (); and a breach of an express covenant against 
making alterations or erecting new buildings will be enforced by 
injunction (s). In general the covenant will be construed so as 
only to forbid alterations which would affect the form or structure 
of the building (t). 


980. Since the liability for waste is a liability created by law, 
the lessee is not liable for loss caused by inevitable accident, when, 
for instance, a house is destroyed by fire or tempest; but when the 
liability arises by contract the lessee in such cases is liable (a). 


981. The liability of the tenant for the maintenance of the 
premises depends, in the absence of express agreement, partly on the 
doctrine of waste (l), and partly on an implied contract to use the 
premises in a tenantlike manner (c). 

A tenant at will is not liable for either voluntary or permissive 


p) Jones v. Chappell (1875), T, R. 20 Eq. 539, 541. 

) West Ham Central Charity Board vy. Kast London Waterworks Co., [1900] 
1 Ch. 624; compare title AGRICULTURE, Vol. I., p. 251. 

t" Smyth vy. Carter (1863), 18 Beay. 78. 

8) Perry vy. Davis (1868), 3 C. B. (nN. 8.) 769 (covenant not to make any 
extornal alterations nor any internal alterations thit might lessen the value of 
the premises without the lessor’s consent in writing); see as to breaches of 
covonants not to erect now buildings, W/aigh v. Waterman (1867), 16 L. T. 375 
(erection of greenhouse); J’ocock v. Gilham (1883), Cab. & El 104 (fixing 
advertisement hoardings to the ane t Wood v. Cooper, [1894] 3 Ch. 671 
Cbg permanent trellis work); and see Doherty v. Allman (1878), 3 App. 
vas. 709, 720; He McIntosh and Pontypridd Improvements Co, (1891), 61 L. J. 
Q. BR.) 164; Rose v. Spicer, Rose vy. Hyman, Dla 2K. B. 234, 249, C. A. The 
act that the lessor stands by and sees the lessee making alterations in breach 
of covenant is not necessarily a waiver of the covenant (Perry v. Ducts, supra). 

t) Rickmore y. Dimmer, ard, 1 Ch. 158, CO. A. 

a) Puradine vy. Jane (1647), Aleyn, 26, 27; Carstairs vy. Taylor (1871), L. RB. 
6 Exch. 217, 223. 

(5) At common law there was no action for waste, either voluntary or 
permissive, against a lessee, whother for life, or for years, or from year to year, 
or at will, tha reason assigned being that the lessee took the land bv the act of 
the lessor, and it was the folly of the lessor not to restrain the waste by express 
covenant (Shrewabury's (Countess) Case (1600), 5 Co. Rep. 13 b; 2 Co. Inst. 300), 
Tho liability for waste in the case of lessees was first imposed by the Statute of 
Marlbridge (1267) (52 Ten. 3, c. 23), and the writ of waste, under which the 
tenant was liable to forfeiture and treble damages, was introduced by the Statute 
of Gloucester (1278) (6 Edw. 1, ¢. .} (repealed by the Civil Procedure Acts 
Repeal Act, 1879 (42 & 43 Vict. c. 59) ). An action on the case was in practice 
substituted for the writ of waste, which was abolished by the Real Property 
Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 8. 36; but it was only the remedy 
that was changed, the rights and linbilitios of the partics remaining as before 
see notes to (ireene v. Cole (1670), 2 Wis. Saund. (ed. 1871), 644; Bacon vy. 
Smith (1841), 1 Q. B. 345). Apparently the above statutes extended to permis- 
sive, as well as voluntary waste (2 Co. Inst. 145); but this has been disputed 
(Jones v. Hill (1817), 7 Taunt. 392), See also title Acrion, Vol. L, vv. 34 
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waste as such (d), though since voluntary waste terminates the 
tenancy, and renders him liable in trespass (e), he is in fact liable 
for damage to the premises caused by his own wilful act (/). 

Lessees for years, or from year to year, or for any othor period, 
are liable for voluntary waste, whether committed by themselves or 
any other person, for, if committed by another, it is their duty, and 
they are presumed to be able, to withstand it (9). 

Lessees for years are liable for permissive waste (h), and con- 
sequently must do such repairs as are necessary to preserve the 
premises in as good a state as at the beginning of the tenancy ; and 
so also, it would seem, are tenants from year to year, though ag 
regards them the liability has been limited, and has been, in 
practice, defined rather by reference to what is reasonable having 
regard to the nature of the tenancy, than by reference to the 
doctrine of waste(i). Thus while a tenant from year to year must 
not commit any waste (), he is only bound to do such slieht repairs 
as are necessary to prevent waste and decay of the premises, such, 
for instance, as are required to keep the premises wind and water 
tight (/), and to repair breakages to doors and windows (m). He is 
not liable to do substantial repairs, such as to re-roof the house, or 
to renew main timbers (x), nor need he make goad the results of 
ordinary wear and tear, as by replacing doors, windows, or stsirs 
worn out with age (0). 


(d) The Statute of ula (1267) (52 Hen. 3, c. 23), applios to ‘ formors 
during their term.” The word ‘‘ fermors” is oquivalent to lessves, but in the 
case of a tenant at will thero is no term (see p. 444, ante). 

(e) Shrewsbury's (Countess) Case (1600), 5 Co. Rep. 18 b. 

J) Thus a tenant at will is not liable for permissive waste; seo /’anton y, 
Isham (1693), 3 Lev. 359 (destruction by negligently keeping fire); /Murnett v. 
Mastland (1847), 16 M. & W. 257. 

(y) Seo Attersull y. Stevens (1808), 1 Taunt. 183, 196; 2 Wins. Saund. (ed. 
1871), 658, n.(m). The liability on a covenant ty repair and the linbility 
for voluntary waste are distinct (Adge v. Pemberton (1843), 12 M. & W. 187). 

(h) This is in accordance with the Statute of Marlbridge (1267) (52 Hen 3, 
c. 23), if Sir E. Coke was right in saying that that statute applies te perminaye 
waste ; and it seems to be the better opinion (L/arneté vy. Muttland, supra ; Yellowly 
v. Gower (1855), 11 Exch. 274, 294; Havies v. Davies (1858), 38 Ch. 1). 499). On 
the other hand, the same reasoning would make tenants for life halle 
(Yellowly v. Gower, supra; Barnes v. Dowling (1881), 44 L. T. 509); but it 
has been held that they are not liable (Je Cartwright, Avis v. Newman (1884), 
41 Ch. D. 532; see Jowys v. Blagrave (1854), 4 Do G. M. & G. 448). If, 
however, a tenancy for life is created on condition of keeping the premisea in 
repair, the tenant is liable for permissive waste by reason of the condition apart 
from the statute (MVoodhouse v. Walker (1880), 5 Q. B. . 401); and see title 
SETTLEMENTS. : 

(i) Yellowly v. Gouer, supra. In Torriann vy. Young (1833), & (C&P. 8, it 
was said that a tenant from year to year was not liable for permissive waste ; but 
the correct view seems to be thut he is liable, though, oy stated in }e/lmely v. 
Gower, supra, in practice the liability has been limited. See also dfartin ¥. 
oe (1837), 7 Ad. & _ a eaEb 

eryuson VY. —— 7) . 690. 

th Avcorih v. Fenn (1832), 5 O. & P. 239; Leach v. Thomas (1835), 7 
0. & = 327. 

m) Ferguson v. ——, @vpra. . 

") Faye .—,) ob Horsefall v. Mather (1815), Holt (w. P.), 73 
Leach vy. Thomas, supra. 

(0) duworth vy. Johnaeon, supra; see Torriano y. Young, supra; Marlin y. 
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Secr. 1. 
Liability 
for Waste. 

Implied 
obligation. 
Remedy. 


Measure of 
damages 


LANDLORD AND TENANT. 


982. Lessces of all kinds, in addition to their liability for waste, 
are under an implied contract to use the premises in a tenant-like 
manner (p), but this implied contract 1s excluded where there is an 
express contract to repair (q). 


983. Whether the liability of the tenant is founded on waste or 
on implied contract, it can be enforced either by an injunction (r) 
or damages(s); and damages can be given for waste completed at 
tho time of the action, and an injunction against further waste(t). 
An injunction can be obtained at the suit of the lessor against an 
underlessee (a), but damages, unless given in lieu of an injune- 
tion (b), can only be recovered against the immediate lessee. 'I'o 
obtain an injunction against waste, it is necessary to show that the 
waste will cause substantial injury to the reversion(c), though 
damuges may be given in a case where an injunction would be 
refuscd (d). 

In an action for waste the measure of damages is not the sum 
which it would cost to restore the property to its original state, 
less a discount for immediate payment; this shows the utmost 
limit of the damages, but the true measure is the injury done to 
the value of the reversion (e). 


Gilham (1837), 7 Ad. & El. 540; sea Dizon v. Afowbray & Co. (1908), referred 
to, f2 Sol. Jo. 616. 

») Seo Lorsefall v. Mather (1815), Holt (N. P.), 7. 

q) Stunden v. Christmas (1847), 10 Q. B. 185. The effect of an express con: 
tract in excluding an implied contract was overlouked in White v. Nécholson 
(1842), 4 Man. & G. 95. The liability for waste is not founded on contract, and 
accordingly it is not excluded on the ground that thero is an express covenant 
dealing with tho sane matter (see Atnlyside v. Thornton (1776), 2 Wm. BL 
WL; Marker vy. Kenrick (1853), 13 C. B. 188); and similarly the liability for 
waste cannot be ascertained by reference to an express covenant (Junes vy. Hill 
(1817), 7 Taunt. 392). 

(r) See Kimpton y. Eve (1813), 2 Ves. & B. 349; Pratt v. Brett (1817), 2 Madd 
62; compare Lathropp v. Mursh (1800), 5 Ves. 259; London Corporation v 
Hedger (1810), 18 Ves. 355; and, gencrally, seo title Insuncrion, Vol. XVIL, 
Pp. 199 ef seg. An injunction can he granted against a tenant for lives renew- 
ablo for ever, but only where the waste is actually injurious (Coppinger v. 
Cubbins (1846), 3 Jo. & Tat. 397, 402). 

(a) For the law relating to damages generally, sce title DamaceEs, Vol. X., 
pp. 302 ¢f oeg. Tho action must be supported by specific evidence as to the 
particulars of dilapidations (Smith v. Douglas (1855), 16 O. B. 31). 

(¢) Hindley v. Emery (1865), L. R. 1 Eq. 82. 

a) Farrantv. Lovel (1750), 3 Atk. 723. 
b) Seo title INsunction, Vol. XVIL., p. 212. 

c) See p. 497, ante. 

d) But if the damages are merely nominal, judgment will be entered for 
the defendant (Harrow School (Governors ete.) v. Alderton (1800), 2 Bos. & P. 86; 
Doherty v. Allman (1878), 3 App. Cas. 700, 725, 733). In cases on the Statute 
of Gloucester (1278) (6 Edw. 1, c. 5) a judgment for the plaintiff would have 
involved a forfeiture, and this seems to have been the reasun for refusing him 
judgment; but the fact that tho injury was neminal would seem to show that 

ere was no actionable waste (Riga v. Parsons (1801), cited 2 East, 156). 

(e) Whitham v. Kershaw (1885), 16 Q. B. D. 613, 617, 618, C. A.; compare 
p- 512, post. Even though the jury find that the premises are not da » as 
where a new outer door 1s opened without weakening the house, the possibility 
of injury to the reversion makes it essential that the question to the jury should 
be as to damage to the reversion and not to the premises (Young v. Spencer 
(iene), 10 B. & 0, 145), But in that case the only injury suggested was injury 

the ovidenve of title, as to which sce p. 497, ante. 
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An action can be brought after the expiration of the term for 
waste done during the term (/); and where a tenant holds over 
after the expiration of notice to quit and commits waste, the land- 
lord’s reversionary estate is treated as continuing, so as to entitle 
him to sue for the waste (9). 


Secr. 2.—Liability of Landlord to Repair. 
Sus-Secr. 1.—In General. 


984. In the absence of express stipulation, or of astatutory duty, 
the landlord is under no liability to put the demised premises into 
repair at the commencement of the tenancy (/), nor to do repairs 
during the continuance of the tenancy (i). ‘This rule applies equally 
whether the letting is from year to year (k) or fora term of yeurs(l). 
The fact that the fenant has covenanted to repair, “fair wear and 
tear excepted ” (mn), or “damace by fire and tempest excepted ” (n), 
does not imply a covenant by the landlord to make such fair wear 
and tear or damage good. 

Similarly, in the case of a demise of land, there is no implied 
warranty by the landlord that it shall be fit for the purpose for 
which it is taken (v). 

Where the landlord occupics a part of the premises and lets 
the remainder, the rule that he is not bound to do repairs equally 
applies, and hence he is not liable to keep the premises in repair 80 
as to make the demised part habitable (»); and if he retains control 
of a part of the premises where water collects, such as the roof (q), 
or a cistern, and there is an escape of water whereby tho premises 
or goods of the tenant are damaged, the landlord is not liable in the 
absence of negligence (1). 


(f) Kinlyside vy. Thornton (1776), 2 Wm. Bl. 1111. 

(g) Burchell y. Hornsby (1808), 1 Camp. 360; and, as to holding over, seo 
pp. 441 e¢ seq., ante. 

(4) As to the statutory duty, see p. 503, post; as to furnished houses, see 

. 569, post. 
. (1) When the landlord voluntarily sends in workmen to do repuira and the 
tenant suffers losa through the negligence of the workmen, the extent of the 
obligation incurred by the landlord hax been said to be a question of fact (Miles 
Vv. Holten (1857), 2H. & N. 14. 

k) Gott v. Gandy (1853), 2 E. & B. 815, 847. 

l) Arden vy. Pullen (1842), 10 M. & W. 321. Where tho Iessor fuile to per- 
form a covenant to repair, and tho lesseo has entcred, the lessee should nut 
quit but sue for the breach (J/unt v. Silk (1804), 5 East, 449). 

‘m) See Arden v. Pullen, supra. 

\n) Weigall v. Waters (1795), 6 Term Rep. 458. 

0) Sutton v. Temple (1843), 12 M. & W. 52; and as to agricultural leases, sea 
title Acricutroung, Vol. I., p. 243. 

(p) Coleheck vy. Girdlers Co. (1876), 1 Q. B. D. 234; see notes to £ om fred v. 
Ricroft (1669), 1 Wma. Saund. (ed. 1871) 657; Carstaire v. Taylor (1871), 
L. = ch. ok ate 

arstaira v. Taylor, supra. ' 
{8 Blake v. Wool, (1898) 2 Q. B. 426, The rule in Rylands v. Fletcher 
1868), L. B. 3 H. L. 330, is excluded in such « case, because the water is 
ught on the premises for the benefit of all parties (Anderson v. Oppenheimer 
(1880), 6 Q. B. D. 602, C. A.). Similarly, a tenant of part of premises is not, 
in the absence of negligence, liable for an overflow of water on to the part 
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LANDLORD AND TENANT. 


Sun-Secr. 2.—Dwelling-houses. 


985. The rule referred to in the preceeing paragraph applies to 
the letting of an unfurnished dwelling-house, and there is no 
implied warranty on the part of the landlord that it is in a 
reasonably fit state for habitation (s). The intending tenant is pre- 
sumed to make his own inquiries as to its condition, and, in the 
absence of special stipulation, he takes the house as it stands (ft), 
This is so, apparently, notwithstanding that the house is, to the 
landlord’s knowledge, required for immediate occupation (a). Ii 
the house is, in fact, uninhabitable, the tenant, after accepting the 
lease, is without remedy save in a case where he has obtained a 
warranty of fitness, or where he has been induced to take the 
lease by active deceit on the part of the landlord. The mere 
omission of the landlord to disclose defects is not such deceit (b) 
But if the contract is still executory, it will not be enforced if the 
condition of the house is such that it is dangerous to health or 
otherwise uninhabitable (c). 


986. A warranty at or before the making of a lease that a house 
is in a fit stute for habitation, whether as regards repair or drainage, 
may be given os on express contract, or may be implied from a 
representation as to the state of the house. A representation by 
the lessor will cease to be a mere representation, and will constitute 
a warranty if it is intended to be the basis of the contractual 
relation between the parties (/). Hence, if the intending tenant 
declines to tuke the lease unless the landlord gives an assurance 
that the drains are in order, and the landlord gives this assurance, 
he is bound by the warranty (e). The warranty is both a warranty 
and a condition; heneo a breach gives the tenant a claim for 


demised to another tenant (/ioss vy. Jedden (1872), L. R.7Q. B. 661). As to 
negligence generally, see tithe NEGLIGENCE. 

(8) This is in accordance with the general rule that, upon the letting of real 

roperty, there is no imphed warranty that it is fit for the purpose for which it 
ta intended (dart v. Windsor (1843), 12 M. & W. 68, 86, where the court refused 
to distinguish in this respect betwoen agricultural land and unfurnished houses), 
But an agreement to supply power for a machine on the demised premises is not 
within the rule, and the power supplied must be reasonably fit for the purpose 
(Bentley Brea. y. Metcalfe & Co,, [1906] 2 K, B. 548, C. A,). 

() Chappell v. Cireqery (1864), 34 Beav, 250. ‘Fraud apart, there is no law 
ese oe a tumble-down house ” (Robbins v. Junes (1863), 15 C. B. (x. 8.) 
221, 240). 

(a) Hart vy. Windsor, supra. In Bunn vy. Harrison (1886), 3 T. L. B. 146, 
C. A., this seems to have been treated as an open question. 

(8) Keates v. Cadogan (Earl) (1851), 10 C. B. 591. To give rise to an action 
for deceit, the misstatement must be intentionally false or must be made reck- 
lessly oe vy. Aldous (1886', 2 T. L. R. 237; Saunders v. Pawley (1886), 2 
T. 1. R. 590, C. A.; Butler v. Goundry (1888), 4T. L. BR. 711, C. A-); and see 
title MisREPRESKNTATION AND FRravp. 

? Cheater v. Powell, Powell vy. Chester (1885), 52 L. T. 722, 

' ) De Lassalle vy. Guildford, {1901} 2 K. B. 215, 222, C. A.); see Best vy. 
Edwards (1895), 60 J. P. 9. Statements as to the condition of the house were 
held to be mere representations in Kennard v. Ashman (1894), 10 T. L. R. 213 
and Green v. Symone (1897), 13 T. L. BR. 301, C. A. In Best v. Edwards, supra, 
the jury found to the same offect. 

(e) De Lassalie v. Gusldford, eupre. 
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damages, and also entitles him to repudiate the lease within 9  ‘Seer.2. 
reasonable time(j'). Such s warranty is collateral to the lease, and Liability 
it is no objection that it is not contained in the lense, or is verbal, of Landlord 
unless the lease also deals with the same matter, in which case % Repair. 
the contract contained in the lease cannot be varied by a parol ~~ 
agreoment (7). 


987. In contracts for the letting of a house or part of a house Implied 
for habitation for persons of the working classes there is implied by condition on 


the Housing of the Working Classes Act, 1890 (h), @ condition thag [tive ef 
the house is, at the commencement of tho holding, in all respects ene 
reasonably fit for human habitation (i). If there is a breach of this 
condition the tenant can sue the landlord for damages, as well as 
abandon his tenancy (k). The statute applies where tho house or 

part of a house is let at a rent not exceeding, in London, £20; in 
Liverpool, £18; in Manchester or Birmingham, £10; and elsewhere 

£8 (0); and it cannot be excluded by stipulation (m). By the 
Housing, Town Planning, etc. Act, 1909 (1), the same condition is 
implied where the rent does not exceed, in the administrative county 

of London, £40; in a borough or urban district, with a population 
according to the last census for the time being of 50,000 or upwards, 

£26; and elsewhere £16; but under the statute the condition is 

not implied where the premises are let for a term of not less than 

three years upon the terms that they shall be put by the lessee into 4 
condition reasonably fit for occupation, and the leaso is not 
determinable at the option of either party before the expiration of 

that term (0). 


(f) Bunun v. Harrison (1886), 3 T. L. B. 146, 0. A. But if a lease is sot aside 
on the ground of innocent misrepresentation, tho lessee dors not rocover 
damages, but only such sums as aro necessary to indemnify him againat 
ae incurred under the lease (IWhiltingfon y. Seale-Flayne (1000), 62 L. T. 
49). 
(9) De Lassalle vy. Guildford, [1901] 2 K. B. 215, 222,C. A. Previously it 
had been considered that the tenant could not sue on the waranty unless it 
was contained in the louse (Burtsal v. Bianchi (1801), 66 LL. 'T. 678; Longman 
v. Blount (1896), 12 T. 1. R. 520), As to collateral parol agreements, aro titles 
Contract, Vol. VIL, p. 383; DEEDS AND OTEK JnstrumeNTsS, Vol. X., p. 447; 
compare title GUARANTEE, Vol. XV., p. 439, note (f). The collateral contract 
must precede the lease, otherwise it can form no part of the consideration for 
tuking the lease (Bristul Tramways etc. Carriage (o., Ltd. y. Mtut Motora, Ltd., 
[1910] 2 K. B. 831, 838, 0. A.). 

(h) 53 & 54 Vict. c. 70. 

(i) Tbid., 8. 75. 

(k) Walker v. Hobbs & Co. (1889), 23 Q. B. D. 4158, on the corresponding pro- 
vision in the Housing of the Working Classes Act, 1885 (18 & 49 Vict. ¢. 72), 
8. 12 (now repealed). ; ae 

(1) "These are the limita of value defined by the Housing of the Working 
Classes Act, 1890 (53 & 54 Vict. c. 70), 8. 75, by reference to the lunity fur the 
composition of rates under the Poor Rate Assessinent and Collection Act, 1660 

32 & 33 Vict. c. 41); see p. 488, ante. : 
(m) J.e., as ane contracts made after the 14th August, 1903 (Housing of 
the Working Classes Act, 1903 (3 Edw. 7, c. 39), 8. 12). 

n) 9 Edw. 7, c. 4. ; ‘ 

(0) Ibid., 8.14. There is no provision excluding contracting out curre- 
sponding to that in the Housing of the Working Classes Act, 1903 (3 Edw. 7, 
c. 39). 
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988. In cases where a condition that the house is at the 
commencement of the holding fit for habitation is implied under 


ofLandlord the Housing, Town Planning etc., Act, 1909 (p), the condition 


to Repair, 


Implied 
undertaking 
to keep in 


Liability to 
public for 
nuwance, 


includes an undertaking that the house shall, during the holding, 
be kept by the landlord in all respects reasonably fit for human 
habitation (q¢). Eitber the landlord, or the local authority, or his 
or its agents authorised in writing, may enter on the premises at 
reasonable times of the day, on giving twenty-four hours’ notice in 
writing to the tenant or occupier, for the purpose of viewing the 
state and condition of the premises(r). If it appears to the local 
authority that the implied undertaking bas not been complied 
with, and if a closing order is not made, it may require the landlord 
to execute the necessary works, but the landlord has the option of 
closing the house. If the landlord neither executes the repairs nor 
closes the house, the local authority may do the work and recover 
the expenses from the landlord (s). 


Sus-Secr. 3.—Liability to Third Persons. 


989. Whore premises are out of repair in such & manner as 
to constitute a nuisance to the public, and a member of the public 
is injured in passing, the tenant, as occupier, is primd facie liable 
for tho injury (¢); but the liability is shifted to the landlord if the 
want of repair existed at the time when the premises were let or 
relet (); and also if the want of repair arises during the tenancy 
and the landlord has contracted with the tenant to do repairs (a); 


p) 9 Edw. 7, ¢. 44. 

9) Ibid,, 8. 15 (1), in which provision “house” includes part of a house. 
sbid., 8. 15 (7). Contracting-out is not forbidden. 
vr) Ibid, 8, 15 ts 
{ Ibid., 8. 15 (3), (5), which see also as to the notice to the landlord and the 
recovery of expenses. The landlord can appeal to the Local Government 
Board against the notice and against any demand for the recovery of expenses, 
and no proceedings can be taken while the appeal is pending (éid., 8. 15 (6) ), 
Tho romedies piven by ébid., 8.15, for non-compliance with the implied under- 
taking do not preclude any other remedy available to the tenant against the 
landlord (thed., 8. 15 (9)); and see, further, title Pusnic Hearts anp Loca, 
ADMINISTRATION, 

t) Payne v. Rogera (1794), 2 Hy. BL 349; Pretty vy. Bickmore (1873), L. R. 8 
0. P. 401; Nelson v. Liverpool Brewery Co. (1877), 2 C. P. D. 311, 313; Norris 
v. Catmur (1885), Cab. & El. 576; notwithstanding that he has employed com- 

tont persons to rep: ir and that th@ injury is due to their neglect q Tarry v. 
Ashton (1876), 1 Q. B. D. 314). 

(u) Rov. Pedly (1834), 1 Ad. & El. 822; Gandy v. Jubber (1864), 5 B. & S. 78. 
The laudlord ie also liable for a nuisance caused by the tenant if itis the natural 
censequence of the user for which the promises were let (Harris v. James (1876), 
43 L. J. (@. B.) 545; and see title NUISANCE), but not otherwise (eee Hich v. 
Basterfield (1847), 4 ©. B. 783; Gandy v. Jubber, supra, at p. 88}; and the 
oocupier is liable for the acta of his licensee (White v. Jameson (1874), L. B. 18 
Eq. $03). As to liability for damage owing to non-repair of fences, see p. 514, 


(a) Payne v. Rogers, supra; Mille v. Temple- West (1885), 1 T. L. B. 508; 

see Leatic v. Pounds (1812), 4 Taunt. 649. As to both grounds of liability, 

ace Nelson ¥. teal ge Brewery Co., ial and compare Burt v. Victoria 

vere Dock Co., , and London St. Katherine's Dock Co. (1882), 43 
‘oe dbe $78. 
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provided in each case the landlord has notice of the defect (5). In  Sxor. 2, 
the former case the liability of the landlord is based upon his Liability 
misfensance in letting the premises in such a condition (c); in the of Landlord 
latter case the landlord is held liable in order to avoid circuity of 0 Repair. 
action, since the tenant, if liable in the first instance, would havea 
remedy over against him(d). But where the premises are out of 

repair at the time of letting, the landlord is not liable if he Imposes 

an obligation to repair on the tenant (e). 


990. The liability of the landlord for injury caused by non- tinbitity to 
repair of the premises does not extend to persons whoare using the tenant's 
premises, whether the tenant's family, or guosts, or customers, or (my #n4 
workmen ; and accordingly the landlord is not liable for accidenta © 
happening to any of such persons during the term(/). Nor is he 
liable to any person except the tenant himself if he has contracted 
to repair the premises, and the injury happens in consequence of 
his breach of contract, since no person except the tenant can sue on 
the contract (9). 


Secr. 3.—Construction of Covenants to Repair. 


991. A covenant for general repair, such as & covenant to repair covenant 
the demised premises and to yield them up in good and substantial construed 


repair and condition (h); or to keep and leave thom in good and biopsied 


tenantable order and repair (i); or, ag often as occasion shall require, condition of 
well and substantially to repair, uphold, and keep them, and the premises. 
same so well and substantially repaired, upheld, and kept, to yield 

up at the end of the term (k); is construed with reference to the 
condition of the premises at the commencement of the lease (/). 

The tenant is not bound to leave for his landlord a new house, but 

the house which he took, in a state of fit repair as such house (m); 


@ Seo Gwinnell vy. Eamer (1875), L. R. 100. P. 658; Broyyi v. Robins (1899), 
15 T. L, B. 224, C.A.; Zredway vy. Mechin ((1904), 63 W. 1,186, C, A. But 
in Broggt v. Robina, supra, and T'redway vy. Mechin, supra, tho ‘nj ured pers: 
were members of the tenant's family, and were on that ground u \t entitled to 
succeed ; see note (/), in/ra. 
(c) Todd vy. Flight (1860), 9 O. B. (N. 8.) 377, 389. A tenancy from year to 
year does not recommence each year so as to render the landlord liuble to the 
ublic for non-repair at the beginning of every year, but goes on withont 
reak (Gandy v. Jubber (1865), 9B. & 8. 15, Ex. Ch.); and it ts the same with 
a weekly tenancy (Bowen vy. Anderam, [1894] 1Q. J. 164, disapproving Sandfurd 
V. Clarke (1858), 21 Q. B. D. 398). 
d) Payne v. Rogers (1794), 2 Hy. BL 349. 
€) rat v. Bickmore (1873), L. R. 8 C. P. 401; Guwinnell v. Famer, suyrn. 
f) Robbins v. lag ha 15 C. B. (x. 8) 221, 249; Lane v. Cor, [1897] 1 
Q. B. 415, C. A. See, further, p. 570, yost, and title N EGLIGENCB. : 
(9) Cavalier vy. Pope, [1906] A. C. 428; Cameron v. Young, [1908] A. C. 1 8; 
see Copp v. Aldridge & Co. (1895), 11 T. L. B. 411; Malune v. Laskey, [1907] 2 
NY Harris gd Mood. & R. 173 
arris v. Jones (1832), 1 Mood. & Rt. 173. ; 
( Stanley v. Tnepvot (1836), 3 Bing. (x. c.) 4; s00 Mantz v. Goring (1838), 
4 Bing. (x. c.) 451; Wovlcock v. Dew (1858), 1 TF. & F. 37. 
k) Lister y. Lane and Nesham, [1593] 2 Q. Hs. 212, C. A. mr 
Walker vy. Hatton (1842), 10 M. & W. 249, 258; seo Burdelt v. Withers 


1837), 7 Ad. & El. 136. 
: (mn) Scales y. Lawrence (1860), 2 I. & F. 259. Thus, where the house is an 
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and he is not bound to leave it in the same state as at the com. 
mencement of the lease, for the deterioration in the condition of 
the house as a whole which is brought about by the natural operna- 
tion of time and the elements falls upon the landlord. But the 
tenant is bound to keep the premises habitable. He must take 
care that the buildings do not suffer more damage than the operation 
of time and the elements would effect, and he must by seasonable 
applications of labour keep the house as nearly as possible in the 
same condition as when it was demised (nm); and he must replace 
any parts which are worn out or have become unsuitable, where the 
replacing is necessary to maintain the house in o habitable state (0). 
Moreover, he must rebuild or restore the whole or any parts of the 
premises which are destroyed by fire or other exceptional cause, 
unless the covenant exempts him from liability in these cases ()). 


992. Consequently the tenant discharges his liability if he keeps 
the buildings in substantial repair according to their age and nature. 
If owing to their nature they have an inherent defect, the result of 
which develops in course of time and necessitates the rebuilding of 
the house, the tenant is not liable under his covenant to pay the 
expense of such rebuilding(y). Similarly, where a drain is unsuit- 
able and the local authority constructs a new one, this is not an 
expense which falls on the tenant under a covenant to repair 
drains (7) ; and, generally, he is not liable for improvements in the 
original structure of a house, such as the mode of laying joists, 
which the landlord effects in making repairs (s); nor, where he hag 
undertaken to repair a road of one kind, is he liable if the landlord 
converts if into a road requiring repairs of a different nature (2), 
and regard must always be had to the condition of the road in 
estimating the tenant’s liability (u). 


993. But while the tenant is not bound, under his covenant to 
repair, to improve the building so as to give the landlord something 
different from what he demised, yet he must do such repairs as are 


old one, the tenant is only bound to keep it up as an old house, and he need not 
give the landlord the benefit of new work (Harris v. Joes (1832), 1 Mood. & R. 
173, 175); but, in the ubsenco of evidence to the contrary, the premises will be 
presumed to have been in a tenantable condition when the tenant went ip 
(Brown v. Trumper (1858), 26 Beay. 11, 15). 

(n) Gutteridge v. Munyard (1834), 1 Mvuod. & R. 334, per Tinpat, CJ., at 

. 336. 

r (0) Lurcett v. Wakely and Wheeler, (1911) 1K. B. 905, C. A. ; and see this 
case as to the dictum of Tinpar, C.J, in Gultertdge v. Munyard, supra, 

(p) Manchester Bonded Warehouse Co. v. Carr (1880), 5 C. i. 1. 507, 6135 gee 

Brecknock aud Abergavenny Canal Navigation Co, vy. Pritchard (1796). 6 Term 
Rep. 750. As to destruction by fire, soe p. 420, post, and compare p. SU1, ante. 
@ Lister vy. Lane and Nesham, [1893] 2 Q. B. 212, C. A. 
r) Lyon v. Creenhow (1892), 8 T. IL. R. 457. Similarly the tenant is not 
bound to remody structural defects, but only to keep the existing drains in 
repair (//ugyall y. McKean (1884), Cab. & EL 391; affirmed eub nom. Hayat 
v. M'Lean (1885), 53 1. T. 94, CL AL), 

(8) Soward vy. Legquit (1836', 7 C. & P, 613. 

(t) London Corporation v. Barnes (1896), 12 T. L. R. 135, C. A.3 and 6 
covenant to contributo to repairing a road does not extend to entire reconstruc- 
tion (Scof? v. Brown (1904), 69 J. P. 89, C. A.). 

(a) Scott v Brown, supra. 
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auitable for the building having regard to its age and class; and he —_Sker. 3. 
must replace any parts, including the floors, or roof, or external Construc- 
walls, which become defective or dangerous owing to the lapse of _ ton of 
time or the effect of the elements(v). If he has expressly cove. Covenants 
nanted to put a house into tenantable repair and to keep it in such *0 Repair. 
repair, and it is not in tenantable repair at the commencement of Tenantahle 
the tenancy, he must do tne necessary repairs, notwithstanding that repair. 

the building is thereby put in a better condition than when tho 

landlord let it(a). The effect is the same if, without expressly 
eovenanting to put it into repair, the tenant only covenants to 

keep the house in tenantable repair. Such a covenant presupposes 

the putting the house in such repair, and the keoping it in repair 

during the term()). The construction of the eovenant is the same 

whether the covenant specifies “tenantable” or “ habitable’ or 

“good” repair(c). A general covenant to repair without any such 

words is satisfied if the premises are kept in ao substantial state of 

repair (d). 

The repairs which must be done in order to keep a house in @vad 
tenantable repair vary according to the circumstances of thy tenantable 
building. ‘Good tenantable repair” is such repair as, having 
regard to the age, character, and locality of the house, would make 
it reasonably fit for the occupation of a reasonably-minded tenant 
of the class who would be likely to take it (¢); accordingly the leases 
must do such repairs as are necessary to preserve the premises and 
to make them suitable for a new tenant(e). He must do both 
outside and inside painting at suitable times (/), but he is not 
necessarily bound to repaper and paint throughout the house at 
the end of the term (q), nor to leave the house in the same state of 
decorative repair as when he took it(h). If “reasonable wear and 
tear” are excepted, the tenant is not bound to mahe good dilapida. 
tions caused by the friction of the air, and hy exposure and ordinary 


(v) Lurcott v. Wakely and Wheelcr, [1911] 1K. B. 905, CL AL; see Prond fut vy, 
Hart (1890), 25 Q. B. D. 42, 54, C. A.; and as fo maintenance of the substructure 
of a large building such as a market, see Re Loudon Corporation, London 
Corporation v. Great Western and Metropolitan Railways, (VOLO) 2 Ch. did 

(a) A covenant to put premises into repair “forthwith” is performed if the 
repairs are done with reasonable speed (ne d. Viltman vy. Sutton (1S41), 9 C&P. 
106; Belcher v. M‘Intosh (1839), 8 C. & P. 720 (habitable repan)). 

(b) Payne v. Haine (1847), 16 M. & W. 541 (‘good repair"); see Woolcuck v. 
Dew (1858), 1 BF. & F. 337; Lurcott v. Wakely and Wheeler, supra. 

(c) Proudfoot y. Hart, supra, at p. 51, ©. A. Under a covenant to do 
‘necessary repairs,” the tenant must do all repars which Are necessary 
during the term (Truscott v. Jiamond Rock Boring Co, (1882), 20 Ch. D. 251, C.A.). 
Under an agreement by the tenant to leave a farm in as youd a eonditivn as ho 
found it, he must leave it in tenantable repair if ho found it so (Winn v. White 
(1ii2), 2 Wm. Bi. 840). As to furniture, seo Slanley v. Agnew (1844), 12 

. & W. 827, 

d) Harris v. Jones (1832), 1 Mood. & RB. 173. ais 

e) Proudfoot v. Hart, supra, at p. 52; seo Belcher v. M'Intosh, supra, fayne 

. Haine, aupra ; Saner v. Bilton (1878), 7 Ch. D. 815, 821. 

(f Monk v. Noyes (1824), 1 C. & P. 265 (covenant to i substantially repair. 
uphold and maintain ” requires inside puinting to be done). _ . 

) Moxon v. Townshend (Marquis) (1886), 2 T. L. Ro vs; affirmed (1887), 
3T. L. BR. 392, C. A. . 

(kh) Crawford y. Newton (1857), 36 W. TR. 54, C. A. 
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ase (i). Covenants of this nature must be reasonably construed. 
The landlord is not to claim for slight defects (%), and, under a cove. 
nant to repair and paint, the tenant is not bound to fill up cracks 
in plaster and holes made by nails within the period for redeco- 
rating (J). An actual omission to repair is not excused because 
the tenant has employed persons whom in good faith he relied upon 
to do the repairs (1). 


994. It is a breach of the covenant to repair if the tenant pulls 
down any part of the premises or makes alterations in them (x), 
unless in the course of making additions or improvements which 
are permitted by the lease (0). 


995. A covenant to repair may expressly extend to buildings 
crected subsequently to the demise (p), but without express mention 
of such buildings a covenant to repair the demised premises extends 
to all things which are for the tine being a part of the premises 
included in the lease (q). Consequently it extends to additional 
buildings (7) and to other fixtures(s). But a covenant to repair 
“the demised buildings” applies only to buildings existing at the 
timo of the demise(/). A covenant to repair and yield up in 
ropuir, since it extends to all fixtures, deprives the tenant of his 
ordinary right to remove tenant's fixtures, unless these are expressly 
excluded from the covenant (a). 


996. A covenant which binds the lessee specifically to rebuild 
is not satisfied by merely repairing; hence, where it extends to 
several houses, it is not sufficient for the lessee to rebuild some 
und repair others (b). But if the covenant is a general covenant 


(t) Terrell v. Murray see 17T. L. B. 570; see Manchester Bonded Warehouse 
v. Carr (1880), 5 O. B.D. 607, 513; Scales v. Lawrence (1860), 2 PF. & F. 289. 
(k) Scales vy, Jawrence, supra. 
i? Perry vy. Chotzner (1893), 9 T. T. R. 488. 
m) Nokes y. Gibbon (1856), 3 Drew. 681. 
(n) E.g., by opening a doorway in a wall (Doe d. Vickery v. Jackson (1817), 
2 Stark. 203; Gange vy. Lockwood (1860), 2 F. & F. 115), or pulling down a 
partition wall in tho courtyard (Deed. Wetherell y. Bird (1833), 6 O. & P. 195; 
nee Borynis v. Kdwards (1860), 2 F. & FL 111); ose v. Spicer, Rose vy. Hyman, 
[1911] 2 K. B. 234, ©. A. 
0) Seo Doe d. Dulton y. Jones (1832), 4 B. & Ad. 126. 
p) Hudsm y. Williams (1878), 39 1,. T. 632. 
Bee Pyot v. St. John (Ladi) (1613), Cro. Jac. 329 (pavement of a court- 


(r) Cornish v. Cleife (1864), 34 TL. J. (Ex.) 19, 22; see Brown v. Blunden 

(1688), Skin. 121; Douse v. Eurle (1690), 3 Lev. 264. The covenant will extend 

a farmhouse erected by permission of the lessor, who is lord of the manor, 
on adjoining waste (JT hite v. Wakicy (No. 1) (1858), 26 Beav. 177). 

(e) £.g., the mill-wheel of a mill (Openshaw v, Evans (1884), 50 L. T. 156); 
ora verandah attached to posta fixed in the ground (Fenry v. Brown (1818), 2 
Pirie 403); and sce Thresher v. East London Water Works Cv. (1824), 2 B. & O. 

(f Dee d. Worcester Trustees vy. Rowlands (1841), 9 OC. & P. 734, 740; Smith v. 
Afsiis (1899), 16 T. L. B. 89; Cornish v. Clei/e (1864), 3 H. @ C. 446. In special 
circumatances the covenant to repair has been held to apply to after-erected 
buildings only (Zant v. Norrie (1757), 1 Burr. 287). 


See p. 422, 
ti) London (Cig) Nash (1747), 3 Atk. 613. 


Part VIII.—Liapimity To Reparr. 


to repair houses and to rebuild within a specified time as occasion 
may require, it is enough if the lessee repairs so as to make the 
houses substantially as good as new (c). A covenant to pull down 
a house and build a new one does not require that the new one 
should be similar in construction and elevation to the old one (d). 


997. The liability of the tenant to repair may be made condi- 
tional upon the landlord first putting the premises in repair (c), or 
upon his doing some other act, such as providing materials for 
repnir(f). In the former case the complete performance of the 
condition by the landlord is essential to mako the tonant liable 
for the repair of any part of the premises(q); in the latter case it 
is sufficient if the landlord is ready to supply the material when 
required (k). The previous repair of the premises by the land- 
lord (1), or the supply of material by him (7), may also be provided 
for by means of a covenant on his part, and, on his default, the 
tenant is entitled to sue for breach of the covenant (x). 


998. If the tenant covenants to do work, whether of repair (J), 
or of building (m), to the satisfaction of a surveyor to be appointed 
by the landlord, such appointment is a condition precedont 
to the tenant’s liability ; but it has been held to be otherwise 
where the work is to be subject to the superintendence of 
specified persons, and then such superintendence is not a condition 
precedent(n). Where a surveyor is appointed, and expresses dise 
satisfaction, there is no breach of the covenant on tho Jesseo's part 
if it is shown at the trial that the surveyor ought to have been 
satisfied (0). 


c) Evelyn y. Raddich (1817), 7 Taunt. 411. 

d) Low v. Innes (1864), 4 De G. J. & Sm. 286. 

e) Slater y. Stone (1622), Cro. Jac. G15; Neale v. Ratcliff (1850), 16 Q. B. 
16. 
(/) Thomas vy. Cadwallader (1744), Willes, 496; compare Mucklesfone v. 

Thomas (1739), Willes, 146. 

(g) Neale vy. Radcliff (1850), 15 Q. B. 916; tee Counter v. Mucpherson (1815), 
5 Moo, P. 0. C. 83; Cunnock v. Jones (1849), 3 Exch. 283; Covard vy. Gregory 
(1866), L. R. 2 C, P, 153. 

(4) Martyn y. Clue (1852). 18 Q. B. 661. But a covenant by tho tenant to 
repair‘ tuking sufficient housebote etc. without committing waste,” dues not 
incorporate a condition that there shall be a sullicient supply of euitable 
timber on the land, and the covenant is absulute (Lristol (Dean und Chayter) v. 
Jemes (1859), 1 E. & E. 484). 

(i) Cannock y. Jones, supra, whore words of condition were construed as 
creating a covenant; see titlh Deeps anD Oruen InsrrumEnts, Vol. X., 


p. 478 
In 


mee ee ee 1 eke ee SED 


478. 

G) Tucker y. Linger (1882), 21 Ch. D.18, C. A. As to when such coveruntsara 
dependent, and when the performance of tho landlord's covenant 18 @ con- 
dition for the liability on the lessce's covenant. sco title DEROs AND Oinen 
InsTRUMENTS, VoL. X., p. 489. As to assignment of timber fur houso-bote, sve 
Courtenay vy. Fisher (1826). 4 Bing. 3. ; 

(k) And the failure of the lessor to perform his covenant may bo taken into 
account in assessing the damages on the breach of the tenant's covenant to leave 
the buildings in repair (//aldane v. Newcomb (1863), 12 W. R. 135). 

Det v. Fes (184:3), sear wh sia 
m) Hunt v. Bishop (1853), 8 Exch. 875, 679. 
n) Cannock vy. gies oe affirmed (1850), 5 Exch. 713, Ex. Ch.; (1852), 3 

H. L. Cas, 700. ; ; 

(0) Dued. Baker y. Jones (1848), 2 Car. & Kir, 743. Where the tenant is 
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Sect, 8. 999. Formerly it was usual to insert in the lease a general 
Construc- covenant by the Jessea to repair, and also a covenant to repair 
tion of on notice; that is, to do within a prescribed time repairs covered 
Covenants by the geueral covenant, of which the lessor should give notice ( p). 
to Repair, uch covenants, if grammatically separate, were construed as 
Cotenant to independent covenants (q), the first being broken by the mere 
repair on want of repair(r), and the second by the failure to comply with 
aoe: the notice. A notive given in accordance with the second covenant 
—that is, to repair specified defects within the prescribed time— 
operated as a waiver of any forfeiture for breach of the general 
covenant (s) ; but if the notice departed from the terms of the 
second covenant, and required repair ‘ forthwith ” (¢), or “in 
accordance with the covenants of the lease ’’ (a), it was deemed to 
be given under the general covenant, though not strictly neces- 
sary, and thore was no waiver. Under the Conveyancing and 
Law of Property Act, 1881 (}), notice specifying the nature of the 
breach of the covenant to repair must be served in all cases, 
and there must be failure to repair within a reasonable time before 
the landlord can re-enter for the forfeiture. Consequently a 
Kepurate covenant to repair on notice has become needless (c). 
But where the covenant is a covenant to repair on notice, and 
to leave in repair at the end of the term, these constitute 
distinct liabilities, and notice is not necessary to enable the 
lessor to sue on the covenant at the end of the term (d). 
Negotiations for tho sale by the lessee of his interest in the 
premises to the lessor will suspend the notice during their 

curroncy (¢). 


tseatie for =: 1000. The remedy upon a covenant to repair is in damages; 
" specilic performance of the covenant will not be ordered(/). A 


eee a me oe _ —s cae cmmaneiedeneamenammaen snap nora alicia eR Se ere 





to retain out of rent the expenses of improvemonts executed to the approval of 
tho landlord, this approval is not a condition precedent to the retention of the 
expenses (allman v. King (1837), 4 Bing. (N. ¢.) 105). 

p) There is no breach of this covenant till the prescribed time has elapsed 
(Williams v. Williams (1874), L. R. 9 C. P. 659). 

(9) Horsefull v. Teatar (1817), 7 Taunt. 385, 385; Baylis v. Le Gros (1853), 
40. B. (nN. 8.) 537. 

t Baylis v. Le Gros, eupra. 

&) Doe d. Morecraft v. Meux (1825), 4 B. & 0. 606; eee Doe d. de Rutzen (Baron 
and Baroness) v. Lewia (1836), 5 Ad. & El, 277. 

t) Roe d. Goutly vy. Paine (1810), 2 Camp. 520. 

a) Few v. Perkina (1867), L. R. 2 Exch. 92. 

b) 44 & 45 Vict. 0. 41, 8. 14. 

} See Encyclopedia of Forms and Precedents, Vol. VII., p. 104. 

) Haralet v. Butcher (1622), Cro. Jac. 644. 

¢) Hughes v. Metropolitan Rail. Co. (1877), 2 App. Cas. 439; see Doe d. 
Rankin v. Brindley (1832), 4 B. & Ad. 84; Doe d. de Rutzen (Baron and Baroness) 
v. Lewis, supra. 

(f/f) Mik v. Barday hese 16 Ves. 402, 406; see title Speciric PErrorM- 
ANCE. Damages are only recoverable from the lessee or assignee. A cestut que 
trust in occupation of the promises is not liable (Ramage v. Womack, [1900] 1 
Q. 3. 116). Acceptance of a tenancy on the terms of a special agreement as to 
repairs is a suffictent consideration for the agreement (Dietrichsen v. Giubile 
(1845), 14 M. & W.845). In suing on the covenant to repair any special terms, 
such as an exception of damage by fire, were, according to the old practice, 
required to be stated (Tempany v. Burrnand (1814), 4 Camp. 20; Browne v 
Knill (1821), 2 Brod. & B. 395), and it is still convenient to do so. 


Part VITI.—Liaeiity to Repair. 


covenant to put premises into repair admits of only a single breach, 
and when damages have been recovered there is no further remedy 
on the covenant(g). Under a covenant to keep in ropair, the lessee 
is bound to have the premises at all times in proper repair, and if 
they are out of repair an action on the covenant ean be brought 
during the term(k). The breach of the covenant, if not made 
good, is & continuing breach (é), and the recovery of damages inone 
action does not prevent the recovery of damages in a subsequent 
action; but in assessing the later damages, the amount reeovered 
in the earlier action is taken into account (4). Where there are 
covenants to erect specified buildings and then to keep them in 
repair, the lessee or his assignee will be liable for a breach of the 
latter covenant notwithstanding that the buildings have not been 
erected, and that the lessor has, by waiver of the breach or other- 
wise, lost his remedy on the former covenant(l). Although the 
former covenant, being single, has gone, yet the covenant to repair 
will necessifate the erection of the buildings (im). 


1001. The liability of a lessor under a covenant on his part to 
repair is subject to the same rules of construction us a covenant by 
the lessee. It has to be construed with reference to the state of the 
premises at the commencement of the demise, and the lessor is not 
bound to give to the lessee during the tern a different thing from 
that which the lessee took from him at the commencement of the 
tenancy. Consequently he is not bound to make good defects which 


(7) See Coward vo Gregory (1866), T. R22. 143, Sunilatly a covenant 
by the lessor to muke a new street within a year, is finally broken on default 
at the end of the year (Morris v. Neunedy, (1896) 21, RB. 247, C. A.). 

(A) Luxrmore vy. Robo ae 1B. & All. 584, 585; and row the canes cited 
in note (b), p. 507, anfe, But where o lessee is bound to repair and deliver up 
in repair at the eud of the term, the removal of fixtures which he does not 
immediately replace is nut a breach of the covenant if they can be replaced 
before the end of tho term (Woe d. Burrell y. Davis (ESOL), 15 Jur. 15-4), 

(i) Where, after the notice to repair, the premices are condemned by the lonal 
authurity and pulled down, there is a continuing breach until the demolition 
(Re Serle, Gregory v. Serle, { 1898] 1 Ch. 652), . 

(k) Coward vy. Greqery, enpra. In order that the action for non-repair under 
the goneral covenant 1..1y be maintaioed, the premises inust be out of repair at 
the commencement of the action; hence, if the lessor does the repairs himsclf, 
he cannot recover damages (Williams vy. Williams (1871), LD. BR. C. PB. 65%), 
Moreover, if the lease provides for hia recovering the expenses of repair, be 
waives tho forfeiture for breach of the covenant (oe dl. de Hutzen (Buron and 
Baroness) v. Lewis (1886', 5 Ad. & El. 277). But he muy be able to reeover on 
the special covenant if proper notice has been piven (Williams v. Wediama, 
supra, where a sub-lessor did repuirs to avoid forfeiture of the head leave, and 
then sued the underlessee; and ses Colley v. Sireeton (1823), 2B. & OC. 275 ; 
Joyner y. Weekes, [1891] 2 Q. B. 31; reversed on the facts, wbid., C. A., on to 
tecovery of the expense of such ronnie 

(lt) Bennett v. Herring (1857), 3 C. B. (me. 8.) 870; Jacob v. Lown, (1900) 2 
Ch. 156. In Bennett v. Herring the lease had been assigned, and since the 
breach of the covenant to binld was complete before the assignment tho 
asaizrnee was not liable on thut covenant, but he was liable on the covenant to 
keep in repair. In Jacob vy. own, supra, the lessor had waived the breach of 
the covenant to build, but was still liable on the covenant to repair, Similarly 
a waiver of a cuvenant to build may not be a waiver of the covenant to deliver 
up the additional buildings (Nonalte v. Fisght (1844), 7 eavw. 521). 

(m) Jacob v. Den, supra. 
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affect the stability of the premises as a whole, and are due to some 
inherent fault (n); nor is he bound to do any repairs until notice 
of the want of repair has been given by the lessee(o). A covenant 
by the lessor to repair the external parts of the demised premises 
includes u partition wall(p). A covenant by the landlord to put 
premises into repair does not bind him to put them in repair for a 
special purpose not mentioned in the agreement (q). 


Sect. 4.—Measure of Damages. 


1002. When an action is brought during the term for breach of a 
covenant to repair, the damages are not nominal (r), but the measure 
is the diminution in the value of the reversion which results from 
the breach (s), Practically, this is the amount by which the sale- 
able value of the premises is injured by the non-repair of the 
peas (t), and it depends on the length of the unexpired term (u). 

3ut this rule is not of universal application. All the circumstances 
of the case must be taken into consideration, and the damages must 
be assessed at such a sum as reasonably represents the damage 
which the lessor has sustained by the breach of the covenant (a). 
When ho is the freeholder, and is entitled to the reversion free from 
any liability on his part, the injury to saleable value furnishes the 
proper test (l), but when he is himself a Jessee, and is under a 
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n) Torrens vy. Walker, [1906] 2 Ch. 166; see p. 506, ante. 

0) Mukiny, Watkinson (1870), 1. 8.6 Exch. 25; London and South Weatern Rail, 
Co, v. llower (1875), LC. P.D. 77, 85; Manchester ended Warehouse Co. y. Carr 
ett 6C. PLD, 507: Hugall v. M'Lean (1885), 43 L. T. 94, C. Als Torrens vy. 

Valker, supra; seo Tredway v. Mechin (1904), 53 W. BR. 136, C. A. If the lessee 
hus to leave the premises while they are being repaired he cannot recover the 
oxpenses of taking and fitting up other promises (Green v, Eales (1841), 2 Q. B. 
225). 

Oy Green v. Eales, supra (where the adjoining premises were domolished 
niles a local statute, but this circumstance did not prevent the lessor from 
being liable). As to a covenant for contribution by the lessee to costa of 
improvements, seo Beer v. Santer (1561), 10 C. B. (nN. 8.) 435. 

qg) McClure v. Little (1868), 19 L. T. 287. An agreement by the landlord to 
ropair the demised }r-mises does not bind him tu cleanse ornamental water 
raphe v. Elwes (186s), LR. 3 Exch. 225), As to the effect of a lessor's covenant 

repair part of the preinises, seo Coward v. Gregory (1666), L. R. 2 C. P. 183. 

(r) Smith vy. Peat (1853), # Exch. 161; Bell v. dayden (1859), 9 1.0. 1. RB. 
301 (Marriol? y. Cotton (1848), 2 Car. & Kir. 553, contra, is overruled). Where, 
however, the leasee has repaired after uction the damages may be nominul 
(Aforony v. Ferguson (1874), 8 I. RB. C. Tu, 651). 

(a) Doe d. Worcester Trustees v. Rowlands (1841), 9 C. & P. 734; Turner vy. 
Lamb (1845), 14 M. & W. 412 ; Mills v. East London Union (1872), L. B. 8 C. 2. 
79; Henderson v. Thorn, [1893] 2 Q. B. 164. In Pirtan v. Champion (1705), 2 
Tal. Raym. 1125, Lord Hour detined the measure of damages as the amount 
required to put the premises into repair, but this has been overruled; oumpare 
Weyaell v. School for Indigent Blind (1882), 8 Q. B, D. 357; though where the 
leseur, with the consent of the lessee, doea the repairs himself, he can recover 
the amnount properly expended (Colley v. Streeton (1823), 2 B. & C. 273; com- 
pare Williama vy. Williams (1874), L. R.9 C. P. 659). 

(t) Smith v. Peat, supra; compure Mege vy. Kavanagh (1877), 111. RC. L. 431: 
and, as to the identity of the premises, see Mapleton y. Rawlings (1854) $C.L. R 
237; and see title Damaczs, Vol. X., p. 339. 

u) Turner v. Lamb, supra ; Conquest v. Ebbets, [1896] A. C. 490. 

a) Conquest y. Edbetts, supra, per Lord HERSCHELL, at p. 494. 

b) Kbbetts v. Conquest, [1895] 2 Ch. 877, 386, C. A. 


Part VIII.—Liasinity to Repair. 


covenant with the superior landlord to repair, his liability under 
this covenant muat be taken into account in ascertaining the amount 
payable to him by the sub-lessee (c). 


1003. After the term is expired, the lessor's action will be brought 
on the covenant to yield up the premises in repair, and since he is 
entitled to possession of the premises in that state, the measure of 
damages is the sum which it would take to put the premises in the 
etate of repair in which the lessee ought, under the covenant, to 
leave them (d). This test is applied, although in fact the lessor 
does not require that the premises should be restored to their former 
condition ; where, for instance, owing to changes in the character of 
the neighbourhood, repairs of a less expensive nature will be equally 
effective to secure the letting of the property (¢); or where the 
lessor is himself effecting structural alterations(/); or where he 
has relet the property upon terms which render the repairs 
unnecessary, so that he cannot suffer any actual loss(g). But if 
the lessor has, during the term, already recovered damages for 
breach of the covenant to keep in repair, these will be dedueted 
from the sum which the lesseo would otherwise pay as damages for 
breach of the covenant to leave in repair (i). 


Sect. 6.—Right of Mntry to View and Repair. 


1004. The lessor by the granting of the lease deprives himself 
of the right to possession of the premises during its currency, and 
if he enters without the permission of the lessca, or without reserving 
to himself the right todo so, he is liable to bu treated as «& trespasser. 
Hence, in the absence of special stipation (0), ha cannot enter to do 
repairs (k), It makes nv difference that he 1s himself a lessee, and is 
liable to forfeiture for breach of the covenant to repair in the head 
lease; or that he has the consent of the sub-lesseu's tenants (1). 


(e) Lhlettay, Conquest, W894) 2 Ch S77, bS6 0. ALG Conquealy. Ehbetta, (1896) 
A.C. 490, where at was held thataf the sab-le we hag only y short ime to run, 
and the sub-lessor has oniy a nominal reversion, the meaasice is properly applied 
by ascertaining the sain which the repairs will cost, and tan allowimg a discount 
for present payment; and eo Willians vy. Wellans S74), Te ROC. DL att. 

(d) Joyner v. Weeks, (1891) 2 Q. B. 3h, 45, C. AL “Te lessor can alae Tecuvar 
compenaation for the loss of the use of the promixes during the repairs ; Woods 
vy. Powe (18355, 6 OC. & P. 782: 1 Bing. (N. 6.) 467: sen Birch v. Cliford iPSyly, 
&8T. L. BR. 103°, notwithstanding, porhaps, that purt of the repairs ehould have 
been done by himself (Wools v. Lope, supra). See ulso title Damages, Vol. X., 
p. 339; and see Clare v. Dobson, (1911} 1K. B. 53 (whore an underlensor, who, 
after breach of covenant to repuir, executed the repairs and olitained relief from 
forfeiture, failed to recover frum hia underlessea, who failed to do the repairs, 

cost of the proseedings for relief), 
ai Morqan ag Hardy (1886),.17 Q. B.D. 770; reversed on another point (1857), 

18 QB. J). 646, C. A.; Hardly v. Fotheryill (1855), 13 App. Cas, dal. 
yy Ladrewick v. Lrech (188, Cub. & BL 412. 
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Joyner v. Weeks, supra; son Rawlings v. Morgan (1865), 18 0. B.(N. 8.) 778. 
i Headarsn v. Thorn, [1893] 2 @ B. 164; Hbbetta v. Conquest (1900), $2 
L. T. 560 


" Barker v. Barker (1829), 3.0. & P. 657. For form of reservation of right 
of eae For lopadia ia of her re rn Vol. VII., p. 201. 
Neale v. Wylite (1821), 3 B. & C, 533. 
a Posie = Planet Buslding Sciety (1879), 27 W. BR. 877, O. A. (whore the 
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LANDLORD AND TENANT. 


Where the lessor has covenanted with the lessee to repair, & licence 
by the lessee is implied for him to enter for a reasonable time to do 
the repairs(m). Lut, in general, aright to enter and view the state 
of repair is expressly reserved by the lease, and the lessor is entitled 
to have this inserted when the lease is granted in pursuance of an 
agreement to grant a Icase with the “ usual provisions " (1). 


Sect. 6.—Liability to Itepair Fences. 


1005. The relation of landlord and tenant imposes on the tenant 
as part of the contract an obligation to keep adjoining property of 
his own distinct from the demised premises during the tenancy, 
and to leave these premises clearly distinct at the end of the term 
and not in any way confounded with his own property (0). If, 
therefore, the tenant has thrown the lands together, the landlord is 
entitled during the term to have the boundary ascertained by the 
court(p); and if the confusion 1s such that at the end of the 
tenancy the tenant cannot render up specifically the landlord's Jand, 
and the true boundary cannot be ascertained, he must restore land of 
the same value ns the demised premises; and for this purpose the 
land will be valued fairly, but to the utmost as against the tenant 
who has rendered it impossible for the landlord to have his own (q). 

Tenants for years are liable for permissive waste, but not tenants 
at will nor tenants from year to year(r). Notwithstanding this 
distinction, however, itis the duty of the actual occupier to repair 
the fences, and for this purpose he muy take sufficient wood (s); 
and, without any agreement to that effect, the landlord can main- 
tain an action against his tenant for not repairing, upon the ground 
of the injury done to the inheritance (¢). Moreover, if injury is 
caused to a third person throuzh non-repair of the fences, the 
remedy is against the occupier and not the owner, unless the fences 
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leasor’s entry was restrained by injunction). As to the statutory right of entry 
in cortain cases, seo p. ithh, asl. 

m) Saver v. Bellan (istd', 7 Ch. DL SE, 

na) Tf the landlord 1s tu enter “ut convenient times " to view the state of repair, 
he should give notice of his coming. otherwise he cannot complain of being 
excluded from some of the rooms Moe d. Wetherell v, Bird (1833), 6C. & PB, 
15) Aa to‘ ustal provisiuns,” see p. $58, unde, 

(0) 4-04, v. Pudlerton (1813), 2 Ves. & B. 263, per Lord Expon, 1..C., at p. 265. 
As to the presumption of ownership of hedges and ditches, see title Bounp- 
aRIRS, Fences, AND Party Watts, Vol. 111., pp. 124, 125; as to party wails, 
dhid., pp. 14 — 138, 

(p) Spake v. Harding (18TS8), 7 Ch. D871, The practice is to direct an inquiry 
in chambers to ascertain the boundaries; see titles Bor nDARIES, FENCES, AND 
Party Watzs, Vol LIL, pp. t1d--118: Reciry, Vol. XTLL, p. 39, 

(y) A.- ¥. Fudierten, aupra; Aston v. Laeter (Lord) (1801), 6 Ves. 288, 293 ; 
and nev 4,-(7. v. Stephens (1805), 6 De G. M. & G. 111. 

r) Seo pp 498, 494, anie. 

ts) Co. Lut. 63 b; see p. 429, anfe; Whitfield v. Weedon (1772), 2 Chit. 685. 
As to the commun law, statutory, and prescriptive liabilities to fence, see titles 
Animals, Vol. 1., pp. 376, 378; BounpagiEs, FENCES, AND Party Wa ta, 
Vol. IT., pp. 129 ¢ sey.; Higuways, StRxErs, axp Buinoes, Vol. XVI, 
pp. 114,115; Minus, Mingraxs, anp Quakkies; Nuisance; Puaric Wearru 
AXD Local. ADMINISTRATION. 

(t) Cheetham v. Hampson (1791), 4 Term Rep. 318. lf the fall of fences has 
been caused by excavations made in breach of a covensnt i: the lease, a 
Re aaa will be granted to restore them (\erton y¥. Nuck (1880). 
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were out of repair when the land was let (a), or unless the ownor Beer. 6 


has undertaken to repair the fences (i). Liability to 
1006. The landlord is under ho liability to repair fences (c). Laden 
Duty of 
landlord, 


Part 1X.—Restrictions on Use of Premises. 


1007. Where at the time of the letting the premises are to the te for 
landlord’s knowledge intended to be used for an immoral or illegal tlegul or 
purpose, this renders the contract unenforceable, and the landlord ioral 
cannot recover the rent nor sue upon the lessee’s covenants (d) + and tae 
although tho landlord is not at first aware of the improper use vet 
if he has the power of terminating the tenancy and omits to do so 
after this use has come to his knowledve, he cannot thereafter 
enforce the lessce's obligations (¢). Similarly an agreement to let 
premises is not enforceable if they are to be used for an unlawful 
purpose( 7). If the lessee has obtained possession by means of a 
false representation that he intended to carry on Upon the premises 
a lawful trade, the lessor must have the lease declared void before 
he can recover possession (4). 


1008. Leases of buildings, whether dwelling-honaes or trade Restrictive 
premises, usually contain a covenant by tho Jessee restricting their Covenmote as 
use. This may be cither a covenant designed to protect neqhbouring °M*" 
necupiers from annoyance, or to confine the use of trade preanises 
to certain trades, or to require that a house shall be used only as a 
private dwelling-house, or only for residential or professional pur- 
poses; and such covenants will be enforced by injunction, or the 
breach of them will be compensated by damages (/), or, if thore is 


cette ie lee alleen lated bad 


(a) Cheetham y. Hampson (TOL), 4 Term Rep. sls. 
LY See yp. GOE, ave, 


e 


ec} Cheetham vy. Hampecn, anpra, As to the landord'a duty, if he retains 
adjoining lend, see tide Bounpanses, PENC es, AND Party Wats, Vol. ILL, 
. 128. 

(a; As to immoral purposes: Crfll vy. Wright, VOI} TK 1. 606 (rents 5 men 
Cirardy Vv. Ruhandsun (1098, 1 Depot, and Crag vy. Cherchall (Vid, cited 
1 Bos, & BL ae (use and occupations 5 Appleton v. Campbell (1526), 2 0. & BP. 
$47 (board and lodging); and compare Smith v. White (is66). L. 1 bay. 626 
‘no action by lewee on covenant of indemnity in assignment), Ag to leyul 
purposes: Gas Light aed Cole Cae. Turner S10, 6 Tang. ON. GS O24, Fix. Ch. 
(use prohibited by statute); see Plight v. Clarke (ISH4), Db M&W. das. Uf 
the rent is payable immediately, and the intended use ia not prohibited till anb- 
sequentiy, the rent continues to be payable ((rbienay, Chambers Tho), Cab, & Bl 
977) As to a subsequent statute waking the user illegal, sow Newly v, 
Sharpe 1674), 8 Ch. 1). 39, C. A. 

(e) Jennies v. Throymorton (1825), Ry. & M. 241 (weekly tenaney}. If the 
lease contaiie a covenant aguinst dlegal user, and the lesses in about to break 
it, the lessur shuuld apply for an injunction, and not himself attempt tu exciude 
the leasee from the premises ae v. Benneft (1885), 5 T. L. BR. 106). 

(f) Cowan v. Miltourn (1467), L. R. 2 Exch. 250. 

(¢) Compare Fert v. Hil (1854, 18 C. B. 207; Brak wv. Munro and Hall 
(1903), 5 F. (Ct. of Seas.) 1102. 

(h) As to the necessity for proving damage, eee title Ixsuxctiox, Vol. XVIL., 
p- 241. As to covenants unenforceable on the ground that they are in restraiut 
uf trade, see edad. > and see title Tkape anv Tuspe Unione. 
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aright of re-entry, o forfeiture may result (i). Moreover, if land 
let for a specified purpose, its use for other purposes will be 
restrained by injunction (j). But otherwise the lessee is not pro- 
hibited from using the premises for any lawful purpose, notwith- 
standing that it is different from the purpose originally con- 
templated (k), provided there is no fraud on the lessor in taking the 
leass in an unrestricted form (/). Where the covenant is against 
permitting a specified act and the lessee has parted with possession 
of the premises, he will not usually be liable for the conduct of the 
occupier (m); but he will be liable if the covenant is an absolute 
covenant that the prohibited act shall not be done (a). 


1009. A covonant against causing a “ nuisance ” to the lessor or 
to adjoining ()) occupiers is perhaps only broken by a nuisance in 
the technical sense(c). Where the covenant is avainst any act which 
may lead to “annovance, nuisance, or damage,” it is wider, and 
is brohon by anvihing which disturbs the reasonable peace of 
mind of an adjoming oceupier. It need not amount to physical 
detrimont to comfort, nor necd the adjoining occupier be a tenant 
of the same lessor (dd). 


1010. A covenant not to carry on any “trade” refers only to a 
business conducted by buying and selling (¢). The word ‘‘ business ” 
extends the covenant to all cases where work, involving the recourse 


(f) The leesor is entitled to an injunction, not withstanding that he has a power 
of re-entry for forfeiture (Burret ve Blagrare (1800), & Ves. 555), 

(J) Nehor ¥. Lenaduwne (Marquis), [1893] A. C.451. As to the binding effect 
on underlessees, see pp. 407 ef ary., ante, and on ansipnoen, see pp. 385 et req., post. 

i Cirand Canal Co. ¥. AY Namee (A801), 29 LR Ir. 131, C. A. 

Lt) Ronnelt v. Sadler s 808‘, 14 Vea. 26. 

(m) Seo Moses vy. Taylor (1562), 11 W. RB. 8153 Toleman v. Portbury (1870, 
LR. Q. B. 268, Ex. Cho; Toleman vy. Portbury (18723, TL. RB. 7 Q. 1. 344, 
Ex. Cho: /rethera y, Bell (a0), 22 T. TL. BR. 8705 contra, if un underlease 
ae authorises a broach of covenant (7'rifton v. Bunkurt (18s7), 66 L. T. 

5), 

(a) Prethero vy. Tell, aupra; see p. 572, post. As to evidence of the lessor’s 
consent te usor in violation of the restriction, see Zoleman v. Pirthury, aupra. 

(>) As to “adjoining,” seo Vale d& Suna y. Moorgate-Street and Bread-Street 
Buildings, Lid., and A. Baker & Co, Ltd, (1899), 80 1, T. 487. 

(c) Harrieon vy. Good (1571), I. BR. 11 Eq. 338 (the establishment of an 
elementary school not a breach), This restriction of the word was doubted in 
Tal-teatly vo Benham (1888, 40 Ch. D, 80, C. A. As to the technical 
meaning of “ nuisance,” seo Walter v, Seife (1851), 4 DeG. & Sm. 315, 322; and 
title Nuisance, As to boxing entertammenty at a private club, see Searard 
Vv. Puberaon (1896), 12. T. 1. R. 525; ae to unlawful games, see Fairtlough v. 
NW gigs (1895), 11 T. GD. R. 288; and title Gaming anp Wacertna, Vol. XV. 
Pp. ‘ ety. 

(4) Tod-Heatly v. Benham, supra, at pp. 98, 98; see Macher v. Foundling 
Hospital (1813), 1 Ves. & B. 188. The establishment of a hospital for outdoor 
patients is a breach /Tad- Heatly v. Benkan, supra; see Bramuelly. Lacy (1479), 
10 Ch. D. 691). The use of premises as a bill-posting station may be an 
annoyance or offensive (Nuasey v. lvovineial Bill-posting Co. and “Eddison, 
[1900] 1 Ch. 734, C. A.; compare Meard v. Stuart (1907), 24 T. 1. R. 104). 

(¢) foe d. Wetherell vy. Bird (1834), 2 Ad. & El. 161 (a private lunatic asylum 
ia no breach). A covenant against carrying on a icular rade may be 
restricted to the covenantor personally notwithstanding it is entered into in 
consideration of a periodical payment to him and his executors (Cock v. Coleraft 
(1373), 2 Wm. Bl. 856), For form of euch covenant, see Encyclopedia of Forme 
and ents, Vol VII pp 195, 353. 
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of numerous persons to the premises, is dune for payment (/), or 
even without payment where the result is in effect the same as ifa 
charge were made(g). The making of profit is not essential to 
constitute a business; nor, on the other hand, does payment neces- 
sarily constitute one (i). Any such user of tho premises is excluded 
where the covenant requires them to be used as a private residence 
only (i). A covenant against affixing any outward mark of business 
is broken by exhibiting the name of a firm carrying on business an 
the premises (4), 

A covenant against the exercise of a particular trade forhids 
the carrying on of any part of such trade (/}; and the trade cannot 
be carried on as an accessory to the tenant's main business, though 
for the convenience of customers (im); but the covenant is not broken 
where the tenant, who carries on a business of a different class, 
merely sells, us incident to his own business, some articles which are 
sold in the prohibited business («); nor where the premises are let 
to an auctioneer for the purpose of selling goods appropriate to the 
prohibited trade (0). Where the covenant is net to carry on a 

(f/f) For instance, the business of a shoal dee de Mrvlc vy Keel (18138), 
PM. A S85, Gb: Meapv. Seles (1801), D Sam ons. 6105 Wekeuden Wel ster 
(1856), 6 BK. & 2B. 8805 Jolnstone v. Hall (bsoo,, 2 NK. & dL Ala Watton y 
Coppard, (1899) 1 Ch. 02); or a hospital for poor persons who pay arcording t 
their means (Bramwell vo Lacy AST, 1OCh Pool) As to touching anusic 
wee Tritton v. Jhindert (687 , 660, To 806. The use of the ext L walla of 
a house as a dali-posting station ia breach af a covenant ayooet rye on 
any trade or business (7uihe vo Loser L900 26 TTS) | sent oo Meme v, 
Provinetal Hill-posting Co. aad deddison, (1000 TP Cho Tai, CA. where the 
covenant was uot to carry on an offenave trade or callangss. 

(7) Thusa * howe" where working wire ue boarded without pave 
effect the business of a lodging-house Helis w. Maser (Uss4 27 OOD 

(h) fulay. Mater, supras see Lertaan vo Home Hoapital Aawcuats 
27 Ch. DD. 81, n. eee 

(i) German vy. Chapman AST, TUL DD. 271, CA. (oharitible institution for 
the residence and education of claubit oy Mouban vy Tuller’, + ey Pah. 44 
‘buarding-house in connection witha heel. A covenunt te Lurdoa ho 
a private dweliing-house requires aly that it shall be kept am suche (/é 
Foyarty (1870), 4 [Re By OD As te a covenant not te babi a dwelliny- 
house, see Pomile vy. Codacre USTS, TT COL. 68, 

(k) Evans v. Javia (1808, 10 Cn Dh 47, peo Wedkenaon vy. Rogers 1863), 12 
Wik 119. Appuerentiy conversion of a private dwetling-houss ante a shep 
may be effected by user without ptractural alteration (idee ve legers 
(1864), - Joe Gs, J. & Sm. 62,0, A.), but wee Mal ov, Coburn {191 1}, $a Sol, da. 
41,0. A. An auction of futsiture belonging to the house is not a breach of a 
covenant t) use as & pris nie house (dervea vo Cudtedd ‘sib , 24 Way ) but 
itisa breach of ap express covenant not to permit a sais by auction on the 
premises { Toleman v. Portbury (1870), LL. RS QU 25s, Lex, Choy Polen vy. 
Portbury (1872), TL. KR. 7 Q. B., Ex. Ch.). A sale by auction is allowable isa ohop 
if not specially prohibited (Auth v. Hed (si), L. Ro 2 he. & Div. oo. 

(2) Doe d. Gaskell vy, Spry (1818), 1B. & Ald. G17, G19; mee Jive d. /rvie vy. 
Flaum (1828), Mood. & M. 189.0 Premises which are to be used only for « 
pust-office can be used fur business ordinarily cared on by post officiale on 
sonnection with revenue (Wadhum y. Postmaster General (1st); L. i. 6 Qt 


644). 
oy Fits v. Iles, {1893} 1 Ch. 97, C. A. (supplying of light refreshments Ly 
»r, held to be a breach of a covenant against user us a cullen house). 
(n) Stuart v. Isiplock (188%), 43 Ch. D. 343; evo Lundy vy. Metropolitan Lead, 
Co. (1n76), 34 1. T. T74. | 
he v. A niet (1908), 25 T. TL. R. 65 (covenant against business of 
druper not bruken by Ietung to auctioneer to sec furs and fur-lused gouds), 
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business similar to the specified business of another person, it is 
broken if the businesses are sufficiently alike to compete (7). 


1011. A covenant against carrying on a noisome or offensive trade 
or business is not broken by carrying on a dangerous trade which is 
neither noisome nor offensive(q). Whether a particular business is 
prohibited by the covenant will depend to some extent on whether it 
was carried on upon the premises at the time of the demise (r). 
Where the covenant extends to trades causing “ annoyance” it is 
not broken by putting up prominent advertisements if the premises 
are in a business neighbourhood (s). 


1012. A covenant against the use of premises as a “ public-house, 
tavern, or beershop,” is broken by the sale under an off-licence of 
beer not to be drunk on the premises (a); and a covenant against 
carrying on the trade of an innkeeper, publican, or seller by retail 
of wine, spirits, or beer, is broken by the sale of these liquors by a 
grocer in the course of his trade (b), or by the lessee of a theatre(c) ; 


(p) Drew v. Guy, (1804) 3 Ch. 25, C. A. 

(vw) Mickman wv, feaacs (1861), 4 TL, 'T. 285, As to carrying on a dangerous 
trade whereby the insurance premium is increased, sce Teape v. Jouse (1905), 
#2 1. T8183; Chapman vy. Mason and Ltutline Co. (1910), 103 TL. T. 390; and 
as to an injunction where the lessee under:lets for such a trade in breach of 
covenant, eee abel, 

ir) Gutteridge v. Munyard (1834), 7 C. & P. 129. Lime-burning ia a noisome 
business (MW iltahire v. Cosalett (1889), 8 T. 1. 2 410); a fried fish business 
(Veronshive (Duke) ve Brockshaw (1509), $1 1. I. 88), and the carrying on 
of mock auetions (Alows vy. Taylor (862), LEW. RR. set may be offensive: se 
nay a private hospital (Hendroke (Karl) ve Warren, [1896] 11. R. 76, 104, 
(. A.); and a boys’ school is within the words ‘injurious, offensive, ot 
dimngreeable noise or nuisance” (Wauton v. Coppard, Sai 1 Ch. 92); but not 
the mere use of blinds fur a business purpose so as to be inconvenient to 
others (compare Gresham [tfe Assurance Society v. Ranger (1899), 15 T. 1. R. 
404, 0. A.) though the erection of a trellis sereen may be an annoyance (Joo 
v. Cooper, (18040) Ch. G1). A public-house ia not within a covenant not to 
do anything to the dumage, annoyance, or disturbance of the lessor or his 
tenants, nor is the opening of a public-house a breach of a covenant against 
trude« that may be offensive or lead to annoyance (Jones v. Thorne (1823), 
PM. & C2715); buta restriction on carrying on the trade of a public-house is 
emul ain Jaw and capable of running with the land (Zedland (Karl) v. Hislop 
(ish2), 7 App. (ae. 427), As to enforcing an agreement for an underlease when 
the eile ser may prove to be a violation of a covenant in the head lease 
against noxious businesses, fee Meerea v. Greenwich Tanning Co. (1864), 2 
Hem. & M. 54; Teape vy. Dause, anpra. 

8) Our Beas Clothing Co. v. Holborn Viaduct Land Co, (1896), 12 T. 1. R. 344. 

tn) Nt, Alban (Tahep) vy, Datteraby (1878), 3 Q. B. 1. 359; London and 
Suburtan Lond and Luiiding Co. v. Fteld (1881), 16 Ch. D. 645, C. Aw; Nirall v. 
Kenning (1881), 19 Ch. 1), 258). Contra, as to “ beerhouse ” (St. Aldana (Bishop) 
v. Battersby, anprva ; Londen and North Western Rail. Co. ¥. Garnett (1869), T.. fe 
8 beg. 20; Mole & Co. v. Collyer (1881), 16 Ch. D. 718); and as to “ public-house,” 
ace frase vy, Coates (1866), L. R. 2 Eq. G88. A sale to members of a club for con- 
sumption on the premises is not a breach of a covenaut aguinat the eale of 
lijyuors (anken vy. Jiwnt (1804), 10 R. 249). 

(b) Feskden y, Slater (1869), I. R. 7 Eq. 523. A covenant not to carry on 
the trade of a vintner ie not restricted to the eale of wine to be consumed 
on the premises (IHells v. Atien A (187)), 24 L. T. 312). As to the dis- 
tinction between a retail brewer a retailer of beer, see Simons v. Farren 
(1834), 1 Bing. (N. c.) 126; and see, generally, title Iwroxicatixe Liquons, 
Pp. 1 ef ovg., ante. 

(ct) Buckie vy. Fredericke (1890), 44 Ch. TD. 244, C. A.: but the circumstances 





Part IX.—Restrictioxns on Use or Premises. 


but @ covenant against a “ public-house or beorshop,” where the 
premises are used as a private hotel, and no beer is sold, does not 
prevent the supply of wines and spirits to visitors only (1). 


1013. Acovonant restricting tha uscr of premises is a continuing 
covenant, and there is 4 new breach every day while the premises 
are used in violation of it (¢) ; but the lessor may waive the covenant 
partially, so as to allow of the carrying on of a particular trade (/). 
The lessor does not waive the benetit of the covenant by permitting 
other premises held under a similar lense to bo used for the pro- 
hibited purpose (yg). A release of the covenant need not be express. 
If the lessor is aware of a continuing breach and acquiesces in it for 
over twenty years—where, for instance, with full knowledge, he 
receives rent—it will be presumed that he has either released tha 
covenant or granted a licencu for the user (i). 


Part X.—Insurance. 


Secr. 1.—Ltability to Rebuild arter Pure 


1014. Where premises are destroyed by fire in consequence of the 
negligence of the occupier or his servant, he is hable to make good 
the loss to the owner (i); and formerly he was under the sane 
liability when the fire was accidental ()). At the present time no 
action can be maintained against any person in whose house or 
other building any fire shall accidentally begin, but this is without 


may not be such as to call for an injunction nes y. Bone 1870), TB. 9 Bq, 
674, as explamed in Buhle v. Prederwke (1990), 41 Ch, Dy, 244, 243). 

fd) Devonshire (Dukes vo Sonmmona 1898, V1 Yi 62. 

(e) Doe d, Ambler vy, Woodbridge (1829), 0B. & C. 376, 308, 

(f) Macher v. Fuundiing Hostal OS, 1 Vou, & 1 15s, As to the affect 
of the lunaee entering into the covenant after a licence fora parhenlar trade has 
heon given and not acted upon, see Dee d. Pound/tog Hoapttat (dovernora and 
Ganrdians) v. Evans (1825), 41. J. (0. 8.) (K. 0) 281, 

(y\ Kemp v. Sober (1801°, 1 Sim. (x. 8.) S17, compara Meredith vy. Wilson 
(1893), 69 L.'T. 336. | 

(A) Githgon vy. Doeg (1857), 2 EN. G15; Re Sammercson, Downe y, Summer- 
gun, f WOOT 1 Ch U2, nes Mepwerth vo Mulles, (1900) TE Ch, 10s, Gashon 
¥. Payne (19073, 93 T. 2. 260, CL AL Ad to extinguishinent of covenninta 


through change in the character of an estate, wo tite Lyciry, Voi. NIL, - 


o. 102; Cray v. Greer, [1899] 2 1. R258, CL A. As to nequiemence in the 
yreach of covenant, seo Bray v, Fogarty (1870), 4 7. RB. ba}. oth; Lendon, 
Chatham, and Dover Rail, Co. v. Bull (1852), 47 L. T. 415. There can be no 
acquiescence without knowlalye of the breach on the part of tho lessor 
Ashembe vy, AMatehel (18951, 12 T. L. I 17, C. A.; woo title keuitry, 
Vol. XIIL, p. 106). — 

1) Peléster v. Phippurd (USA7), 11 Q. BL 347, 354, see Hickey. Peuming (16M), 
1 Va. Raym. 99; Cunterkury (Vaseount} vy. A.-U. (1882), 1 Ph. 306, $10. 
According to Sir 5. Cuxe, burning of the house by negligence or mixchance is 
anate (Co. Tatt. 5:5 b). 

()) - te the aire interest uf a lessoe, sue tithe Ixsunance, Vol. XVIL, 
p- 3-3. 
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BECT. 1. 


LANDLORD AND TENANT. 


prejudice to any contract between landlord and tenant(k). Conse- 


Liability to quently a tenant who is under no obligation to repair is not liable to 
Rebuildafter (he Jand'o.d in the event of the destruction of the premises as the 


Fire. 


Effect of 
covenunt ty 
repatr by 
lesace, 


Landlord's 
liability, 


result of accident, but if the destruction is the result of negligence 
he is liable to the Inndlord in damages. 


1015. If the lesse contains a covenant by the tenant to repair, 
without exception of damage by fire, he is bound to rebuild or 
repair the premises should they be destroyed or injured by fire 
during the term (/); but if his liability on the covenant requires 
him only to leave the premises in the same state as when he entered, 
and the rebuilding will increase the value, the damages will be 
assessed by deducting the amount of this increase from the cost of 
rebuilding (i). An exception of damage by fire in the covenant to 
repair exempts the tenant from liability to rebuild, but does not 
exempt him from payment of rent (2). 


1016. Unless the landlord has covenanted to repair, he need not 
rebuild the premises if destroyed by fire during the term (o); and, 
though the tenant has covenanted to repair with an exception of 
damage by fire, this does not imply an obligation to rebuild on the 
part of the landlord (p). Tt makes no difference that the landlord 
has insured and has received the insurance monevs (q). Nor does 
the landlord's covenant for quiet enjoyment require him to reinstate 
the premires(”). A covenant by the lessor that, in case of fire, he 
will reinstate {he premises in the same condition as before the fire 
does not bind him to restore additions made by the lessee (8). 


(A) Fires Provention (Metropolis) Act, 1774 (14 Gao. 3, ¢, 78), 8. 86, Though 
the Act (which is repealed except ss, 83 and 86) applies mainly to the metropolis, 
a. 86 jaof general appheation (/t hards v. Haste (18416), 15 M. & W. 244, 251; 
Milditer vo Phippard (1847), 11 QB. 347, 3854; and seo title INSURANCE, 
Vol. XVIT., p. 542, note (¢). Hurlier provision to the same effect was mude 
by att. (1707) 6 Anno, c. 58 (c. 31, Rufthead), made perpetual by stat. (1711) 
10 Anne, «. 24 (c. 14, Ruffhead), but repealed by the stat. (1772) 12 Geo. 3, 
ce. 73, #46. The woul “accidentally” im the statute is opposed to ‘ negli- 
pontly,” and the atatute does nut apply where the fire is the result of negli- 
yenen; nor does it apply where a hre is lighted intentionally and mischiel 
rowults to the demised buildings or to burldings or other property on adjoining 
premiava (Pilliter v. PAippard, supra). Soe title NEGLIGENCE, 

(t) Chester tield (Earl) vy, Bolton (Duke) (1739), Com. 627; Pym v. Blackburn 
(1790), 3 Vea, 34, 48; Bullock ve Dommitt (1796), 6 Term Rep. 650; Digby v. 
Atkinson (1815), 4 Camp. 270; Clark v. Glasgow Aaeurance Co, (1854), 1 Macq. 
G68, O78, ML; Aferragh v, Alleyne (1873), 7 TR. Eq. 487 ; see Gregg v. Coates, 
Hodgeon y. Coates (1856), 93 Boav. 33; and p. 506, ante. The liability on the 
covenant to repair is not limited by a covenant by the lessee to insure, and he 
may have to expend a greater sum than the amount of the insurance (/igby v. 
Atkwason, snjra). As to destruction of the premises before the leasee could take 

ion, seo L‘hailizaon v. Leigs (1795), 1 Esp. 398 ; but this apparently would 
~” no defence, 
m) Yates e, Jiunster (1855), 11 Exch. 15. 
a) Belfour v. Weston (1786), 1 Term Rep, 310, 
0) Hayne v. Walker ele): 3 Dow, 233, H. 1. 
p) See Weigall +. Waters (1795), 6 Term Rep. 488. 
q) Leeds v, Cheetham (1827), 1 Sim. 146 ; Lofft y, Dennis (18 59), 1 E. & EB. 474. 
r) Brown vy. Quilter (1764), 2 Amb. 619. 620, 


¢) Loader v. Kemp (1826), 2 0. & P. 375. 


Part X.—INSURANCE, 


Sect. 2.—Corenant to Insure. 


1017. In leases for less than seven years it is not usual to insert 
a covenant to inaure either on the part of the landlord or the tenant, 
but in practice the insurance is effected by the Jandlord at his own 
expense. In leases for seven years and upwards the liability for 
insurance is expressly defined by the lease, and a covenant to insure 
is entered into either by the lessor or the lessee. Hf the eovenant 
is by the lessor, the insurance will in the first instauee be at his 
own expense (t), but provision may be made for transferring the 
expense to the tenant, and the most effectual way of doing this is to 
reserve the amount of the insurance as an additional rent. Uf the 
covenant 1s by the lessee, the insurance will be at bis expense (10) 


1018. A covenant to insure by the lessee may require that the 
insurance shall be in an office either specitied or to be approved by 
the lessor (¢), and in particular names; but it is not necessary that 
the office should be specified (a), and in the absence of such special 
requirements the covenant is performed by an insurance for a proper 
sum by the lessee in his own name with an office selected by 
him. <A covenant to insure in the joint names of the lessor and 
lessee is broken by an insurance in the name of the lessee only (A) ; 
and a covenant to Insure in the name of the lessor is broheu wf the 
lessee adds his own name (ec); but an insurance in the name of the 
lessor only, when it should be in the joint names of the lessor and 
lessee, is a substantial performance of the covenant, since the 
addition of the lessee’s name is only for Ing own benefit (a). 


(¢) Apparently the lessor cannot deduct the premiuin for the purpose of 
income tux (Yurse: vy. Caritun, (19000 DT. ot25, 

(u) Breach of the covenant ir usually a cause of forfeiture, but thin inay not 
be wo if the lessor is entitled to Insure on default, and if the umonnt of the 
premium is reserved as additional rent so that he ean distraus for at Clave d. 
/ittman v. Sutton Wied QC. & P06. Ei the lessor pase the premiur this 
will be a waiver of the forfeiture (Abidds v. Gragitha (1816), 45 LJ. (a. Bj wd) 
As to proof of non-insurance, ace Chaplin v. Herd (1S58), D&B SL, 3 nelin- 
turbed possession by the lessee is evidence that there has bean no breach 
(Mostresor vy. Walliams (1823), 11. J. (0. 8.) (08). 181). Formerly there was ne 
relief against forfeiture for non-insurance (Green v. diredjea (1880), 4 Sim. 06, 
but rehef is now allowed, see p. 539, pot. Por form of covenaut to moaure, ses 
Encyclopaadia of Forms and Precedents, Vol, VIL, p. 14. As to the effect 
of a covenant not to do anything whereby the pronauimn for insurance may be 
increased, see Chapman vy. Masun and Liniline Co. 910, 105 1. 7. 30. 

(cv) Where the «flice is to be named by the lessor, there ix probably no breach 
of covenant by non-insurance unless the lersor has nomed an office “Lule vy, 
Legh (1858), 3 De G. & J. 204). Often the particular cfee is named in the 
lease (De d. Flower vy. Peck (1830), 1 B. & Ad. 4285 Chaplin v. deel, aupra), 

(a) Doe d. Itt ¥, Sharin (1811), 3 Camp, 154. 

(4) Doe a. Knight v. Race (1826), Ry. & M. 343; Doe dp Afusten v. Gladwin 
(1845),6Q. B. 953. If the insurance is to be in the name of the lessor and 
his assignee, there can be no breach after assignment of the reversion until 
notice to the lessee (Crane v. Batten (1854), 23 L. T. (ou. 8.) 220). 

(c) Penniall vy. Harborne (1548), 11 Q. 1. 368. ; 

(d) Havens vy. Muidleton (1853), 10 Hare, G41; and where the insurance is in 
the leasee’s name only, the lessor may have deburred himself by his conduct 
from recovering for the forfeiture ; where, for instance, he bas induced the 
learee tv believe that such insurance would be accepted as a compliance with 
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1019. A covenant by the lessee to insure and keep insured the 
demised premises requires that the lessee shall effect the insurance 
within areasonable time. If the effecting of the insurance is 
delayed, the onus of showing that the delay is reasonable is on the 
lessce (¢). 

It is a breach of covenant if any part of the premises are 
uninsured (f), and if the insurance is not subsisting at any time 
during the term (g). So long as there is a failure to keep the 
premises insured in accordance with the terms of the covenant, 
there is a continuing breach, and receipt of rent by the lessor only 
operates as a waiver of the forfeiture until the receipt (hk). Although 
no fire has occurred during the period that the premises were un- 
insured, itis possible that the lessor is entitled to recover more than 
nominal damages by reason of the risk which he has run (i); but 
the lessee, on remedying the breach, can obtain relief against the 
forfeiture, and relief may be given without requiring payment by 
the lessee of any sum by way of compensation (7). 


1020. If the lessee has insured in accordance with his covenant, 
and the lessor effects a separate insurance, the loss will be 
apportioned by the offices between the two policies. But the lessor 
cannot in this way deprive the lessee of the benefit of his 
performance of the covenant, and he must account to the lessee for 
the moneys received under the policy effected by himself (4). 


Secr. 8.—L fect on Rent of Damage by Fire. 


1021. The destruction of the premises by fire does not, in the 
absence of express stipulation, suspend the liability of the lessce to 
pay rent (4); and even though the lessor has recetved the insurance 


the covenant (Moe d. Katyht v. Beave (1826), Ry. & M. 343); but this may be 
ouly a warver aa to puat: breaches (reo Loe d. Musten v. Gludwtn (1845), 6 
QQ. 8. 9603); and us to waiver generally, see p. 537, post. 

(e) Doe d. Durtegton ve Clph (1840), 15 QB 204. Tt the delay is short, and 
the Jemor hax led the leesee to believe that there was already au existing 
Hastance en the premises, he cannot treat the breach of covenant asa cause uf 
forferture deed Cildeon y Sutton (ME OO. & PL 706), 

CP) Bernal. dlarécrne (ISHS, TT QLD. 868, 

(y) deed. Plewer vy. Tek (1800), 2 & Ad. 428, 438: Fleekman 9. Trane 
(iss 6.2. oa3. The covenant is broken by non-ineurance, altbough no 
vctual losa may be occasioncd to the Jesear (oe d. 2 v. Shewin (1s11), 3 
Camp. 14. 135, where a premium not psid within the days of grace was 
subsequently accepted by the office), See Wilson vy. Wilaun (1834), 14 OC. B. 616; 
i'rice vy. Werwood (1859), 4 HH. & N. 612; and compare Doe d. Pitt v. Laminy 
1814}, 4 Camp. 73 (where an indorsement after the death of the leasee in 
eid of his executora was sufficient, though not made within the stipulated 
trine), 

(4) Doe d. Muston v. Gladwin, supra. 

ti) Hey v. Wyche (1842), 12 1. J. (a. n.) 83, 85. 

(7) Conveyancing and Jaw of Pee abl Act, 1881 (44 & 45 Vict. ¢. 41), 8.14; 
ace p. O41, post. Aa to the respectivo mghts of a leasce and underlessee when 
neither had insured and the lease had Geen consequently forfeited, see Lojan 
v. Hall (1847), 4 C. B. 898, 614, 623; and see p. 409, ante, 

(k) Reynard vy. Arnold (1575), 10 Ch. App. 386; and ece tithe Ixecraxce, 
Vol. XVIL, p. 624. 

(f) Buker y. LMultpzaffell (1811), 4 Taunt. 45; Jeon v. Gorton (1839), 5 Bing. 


Part X.—JNSURANCE, 


money sud refuses to rebuild, the rent continues to be payable 
throughout the residue of the term(m). This isso notwithstanding 
that there is a covenant to repair by the lessee which contains au 
express exception of dumage by fire (x). But if there is no denise 
for a term certain, the reut may be treated as accruing from day to 
day, so that it will stop if the premises are rendered uninhabitable 
by fire(o). In all cases where the duty of insuring is on the 
landlord, whether by covenant or as a matter of practice, the lease 
may properly contain a proviso for suspending the rent while the 
premises are uninhabitable by reason of fire ( p). 


Secr. 4.—Application of Insurance Moncy. 


1022. An express covenant to insure, whether by the lessor or 
the lessee, usually provides that the insurance moneys shall he 
applied in reinstating the premises (q). Where the lessor insures 
on his own account, without being under express liability to do so, 
and receives the insurance moneys, he is not bound to apply them 
in rebuilding (r). But the lessee is entitled, at any time before the 
insurance office has paid the moneys to tho lessor (a), Lo require 
that they shall be srent in restoring the premises (a). This does 
not extend to trade fixtures affixed by the tenant (/)). 


Part Xl—Covenant for Quiet Enjoyment. 


Sect. 1.—Jérpress and Implied Corenauta, 


1023. An express covenant for quivt enjoyment may be either 
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restricted—that is, that the lessee shall peaceably hold and enjoy covenant 


the demised premises during the term (() without interruption hy 
the lessor or persons claiming under him—- or absolute, in which cass 
it extends also to interruption by persons claiming by title 


(N.¢.) 501; Marshall wv. Schofield & Co, 1882), 62 TL, J. (a. b.) 0S, CALS tee 
Monk vy, Cooper (1727), 2 Stra. 7635 and seo p. 481, aude, 

(m) Leeds v. Uheethum (1827), 1 Sim. 146; Logt v. Meus (sou), 2. & B. 
474, 

(n) Belfour v. Weston (QTSG, 1 Term Rep. 310; Hare v. Groies Vib), 3 Auet 
687. 
(0) Licker v. Gibbins (1841), 1Q. B, 421 (furmiehed fodscings\. 

p) See Blanchester Bonded Warehouse Co. v. Carr (1580), 5 C. PD), 307s and 
as to a covenant to puy rent, damage by fire excepted, xro Beanelt v, dredawd 
(1858), E, B. & E. $26. at ace 

g) See Enesclopwedia of Forts aud Precedents, Vol. VIE, pit. 

r) See p, 481, ante. 

a} Simpacn y. Seullaah Union Inarrame Co. (1803. 1 Heim. & M. G18, 
a) See title Instance, Vol. XVII, pp. O42, O44. 
a Ke Barker, fiz porte Gorely (1864, 4 Des do A Su die 
(c) That is, during the term which the leneor purjwits to grant, net the term 
which be has power tu grant (Aiaus v. Vanghua \tot5,, 4 Bo & ©. ful, Zon), 
A clause whereby the Iessur binds hiuself “to wartant and defeud" the leans 
ayainet all pereone lawfully cloaaming the prevres dutny the & any dye tate u% 
an expresa covenant for qech enjoyturot (etfs ye Bapeefi iby, 1a, i, 
402). 
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Sxor. 1. 


LANDLORD AND TENANT. 


paramount (d). The restricted form is usually adopted for insertion 


Zxpress and in leases, and under it the lessor is not liable for acts of persons 


Imniied 
Covenants. 


Effect of 
covenant. 


claiming by title paramount (¢), even though those acts are the con- 
sequence of his own default. Hence in the case of a sub-lease, if 
the superior landlord evicts the sub-lessee for non-payment of the 
head-rent (/), or for non-observance by him of a covenant of which 
he had received no notice from the sub-lessor (g), this is not a 
breach of the coven:nt for quiet enjoyment. But it isa breach if 
the sub-lessor sulmits to judgment in an action of ejectment by a 
person who has no title to sue, and the sub-lessee is in consequence 
evicted (/). 


1024. The covenant usually provides for quiet enjovment “ with- 
out interruption by the lessor or any persons rightfully claiming 
under or in trust for him,” or “ without any lawful interruption by 
the lessor or any persons claiming under or in trust for him.” 
Whichever of these forms is used, the covenant only protects against 
the acts of persons claiming under the lessor so far as they are 
Kuccoxsors in title to the lessor, or actually have authority from 
him to do the acts (i) ; and the effect is the same even if the words 
“rightfully” or “lawful” are not inserted(k). The covenant does 
not oxtend to acts of a stranger, notwithstanding that he purports 


(el) Woodhouse ¥, Jenkins (1832), 9 Bing. 431, Fo form of such a covenant, 
aoe Knevelopiedia of Forms and Precedonts, Vol. VII., p. 197. 

Cf) Nelly ve Rogers, [1802] 1 Q. B.010,C, A. For a contrary view, 
Stevenson v, Powell (1612), 1 Bulst. 182, 

(y) Spenser ve Marriott (1823), 1 B. & C0. 457; Dennett v. Atherton (1Sv2), 
IL. 7 Q. B. 316, Bx. Cho Nor is thero a breach if the lessor omits to pry land 
tax and distress for airenrs is levied on the lessee (Stanley vy. Hayes tis2), 3 
QQ. 1. 105). 

(A) Cohen vy. Tannar, [1900] 2 Q B. 609, C. A. But if the leasor has agreed 
to give an absolute covenant for quiet enjos ment, the lessee is entitled to have 
atch a covenant inserted in tho lease, notwithstanding that the lessor has nu 
title to part of the promises (Cnions ¥. Coden (1865), 2 em. & M. 354). 

(#) Harrison, Amalia & Co. ve Maneater, (1sel] 2 QQ. B. 680, G84, CL AL; 
neo Sanderson ¥. Berwick on Tweed Corporation (1884), 15 Q. B. D. 547, 551, C.A.: 
and compare For vo Waters (1840), 12 Ad. & El. 43. As to the restriction of the 
termns of a covenant for quiet enjoyment by reference to other covenants in the 
lonse, see tithe Dekps anp Oruwer Insrrumentra, Vol. X., p. #53. The 
fullowing persons have been held to “claim under” the lessor within the 
meamngz of the covenunt;- a person claiming under a settlement made by tho 
eottlor under a power (Carpenter v. larker (1857), 3 C. WON. 8.) 206) > a 
remainderman under a settlement made by the lessor before the lease (//urd v. 
Pletcher U78), 1 Doug. (K..) 43; Evans v. Vaughan (1825), 4 3. & C. 261); the 
leswor’a widow claiming under a fine levied before the lease to the lessor, his 
wife, and his heirs (Hudler v. Swinnerton (dady) (1623), Cro, Jac. 656); @ person 
claiming under a prier appointment by the lessor and another (Calrert vy. Sebright 
(1852), 15 Beav. 156). Where the lessor has been a party to a prior lease as 
trustee the prior lessce claims under him (Markham vy. faget, [1908] 1 Ch. 697, 
Vil}; but an assignee of the reversion, who becomes owner of adjoining laud 
hy an independant title, does not claim under the lessor as to such adjoining 
land eo as to be restricted in the use of it by the covenant (Davis v. Town 
Properties Investment Corporation, Lid., [1903] 1 Ch. 797, C. AL). 

(k) Walliama v. Gadried. (1900) 1 BR. B. 155. As to excluding in the statement 
oi claim the ast} that the disturbance may be by a person deriving title 
from the lessee hi , 8ee Brookes ¥. Hump freye (1838), 5 Bing. (N. ©.) 55, 


(/) Soe Faster vy. Person hissy 4 Term Rep, 617. 


Part XI.—CoveNnanT FoR Quiet Enjoyment. 


to claim under the lessor (1); nor does it extend to unlawtfu) acts 
of persons who in fact derive title under the lessor (m). But it 
extends to all acts of the lessor himself which interrupt the enjoy- 
ment, whether they are lawful or not(n). It is none the less a 
breach that the lessor has tke right to do the act complained of (0). 

Though in general the covenantor is not taken to covenant against 
the wrongful acts of strangers(p), it is otherwise if a person is 
specified in the covenant, since the covenantor then knows against 
whose acts he covenants (¢). 

It follows that it is no breach if the interruption is caused by an 
adjoining lessee whose lcase, though granted by the same lessor, 
does not authorise the act causing the interruption (7); nor, in the 
case of a lease of sporting rights over a farm with a covenunt for 
quiet enjoyment, if the farm tenant interferes with the sporting 
rights in breach of the terms of his own leaso (s). 


1025. The covenant in the lease for quiet enjoyment usually pro- 
vides that the lessee, paying the rent and performing the covenants, 
shall quietly enjoy the demised premises; but under such words the 
payment of the rent is not a condition precedent to the performance 
of the covenant (a). 


1026. An express covenant for quiet enjoyment excludes an implied 
covenant to the same effect (l), but, in the absence of an express 
covenant, the word ‘‘ demise” implies a covenant for quiet enjuy- 
ment (c); and it is now settled that a like covenant is implied from 


(!) Contra, if the covenant extends to per-ons ‘clainung or pretending to 
claim ” (Chaplain v. Southgate (L717), 10 Mod. Rep. 383), 

(m) Tisdale v. Mavex (1614), Hob. 3; dane ve Beleratag’ (1660), Vaugh 
118; Wetton v. dele (1670, 2 Wins. Saund. (ed. Us7h), F24, 625, note (8); 
budley vy. fullioft (1790), 3 Term Rep, 584: see Anon. (1775), Loft, 460). 

‘u) For as aguinet the purty himself the court wil not consider the word 
lawful,” or drive the leases to his action of trespugn (Crome vo Yeung G85}, 2 
Show. 426, 427; Andrews y. Paradise (1724), 8 Mod. Rep. 318; compare 
Corus vy. —— (1597), Cro. Hiz. 544); but the disturbance must be under a claim 
of right by the lessor (Lloyd v. Tomkies (Visi), 1 Term Rep, 671}. 

0) Andrews v. Paradise, supra. 
p) Nash v. Pulmer 1816", 6 M, & 8. 374, 379. 
q) Fuster v. Mapes (1591), Cro. Eliz, 212; Nash v. Palmer, supra, at pr. 360; 
Fowle v. Welsh (1822), 1 B&O. 29. 
(r) Sancerson v. Berwick on Tweed Corperation Wht), 13. Q. B.D. 687, C. A. 
8) Jeffreys v. Evans (1865), 19 C. 1, (6. 8} 246, . ee 
9 a) ci v. Dyer (1853), 6 B. & Ad. 534; Edge v. Boihau (1885), 16 

_ B.D. 1%. 

(b) Nokes's Cane (15993, 4 Co. Rep. kOb; Merrdi v. Frame (1812), 4 Taunt. 
329; Stannurd v. Ferbea (1837',6 Ad. & VI 572; Live v. Stephenvon { ind), 
& Bing. (x. c.) 153, Ex. Ch.; Clayton v. Leech (189), 41 Ch. D. 208, 100, © A. | 
seo Murphy v. Bandon Co-ojerative Agreultural and Duary Seicty, (19007 2 
I. RB. 510, But even where there is wn express covenant, the lessor may atl! be 
liable for acts not covered by it on the prinsiple that ho may not derogate from 
bis uwn grant; consequently he cannot use his adjoining land so as to inter{rra 
with the enjoyment of the demised premises (Grosrenor Hitel Co. v. Hamilton, 
[1894] 2Q. B. 836, C. A.). But for the court to give relief on this ground the 
interference must be substantial (Browne v. Mover, (1911) 1 Ch, 219), 

(c) Burnet v. Lynch (1826), 5B. & CU. 559, wow; dgyutien v. May (1801), 8 
Vea. 325, 330 ; Mostyn vy. West Meatyn (foal and fron Cs, (1874), rc. POD. 145% 
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the mere contract of letting, in whatever form it is expressed (d). 


Express and The covenant implied from the word ‘‘demise " is an absolute cove- 


Implied 
Covenants. 


“Demise.” 


Duration 
of implied 
covenant, 


nant, and protects the tenant in the event of disturbance under s 
paramount title (e); but apparently the covenant implied from a 
contract of letting without the word “ demise ” is restricted, like 
the usual express covenant, to the acts of the lessor and persons 
claiming under him(f). Like the express covenant, the implied 
covenant protects the lessee against all disturbance by the lessor, 
whether lawful or not, save under a right of re-entry (9); but 


as against other persons it protects the lessee only against lawful 
disturbance (i). 


1027. The implied covenant for quiet enjoyment does not insure 
the possession of the lessee during the whole term. It is operative 
only during the continuance of the estate of the lessor in virtue 
whereof he was able to give possession to the lessee; and, if this 
ceases during the currency of the term, the liability on the covenant, 
save for disturbance already suffered, also ceases. Consequently 
whore a lease is granted bya tenant for life which does not bind the 
ramaliuderman, and the lessee is evicted after the death of the tenant 
for life, the lussea has no remedy on the implied covenant (é) ; and 
an underlessee for a term longer than the residue of the head 


term has no remedy if he is evicted at the expiration of the head 
torm (A). 


Brashier v. Jackson (1840), 6 Mo & W. 549); but an agreement is now 
requontly equivalent to a demise (Walsh v. Lonadale (1882), 21 Ch. D9, ©. AL; 
mee p. 367, eG wud as to implied covenants, see tithe Deeps AND OTHER 
IxatavMknts, Vol. X., p. 480. 

(dt) Granger v, Collins (IB40), 6 ML & W. 4585 Messent v. eynolds (1846), 3 
C. BW; Baady ve Carterught (1843), 8 Exch. 9s; Halt v. City af London 
Rrewery Co. (1862), 2 BL XS. T8TS Balan y. Nileert Cissoy, 4h Ch. 1) 88, 
CU. A; Hoare vy. Chambers (1800), LET. L. R180; Madd-Seott v. Uhentedl, (1002 
2K. B. Sol: Markham vo Puget, (1908) 1 Ch. 697, where the question wie 
reviowed by Swinken Many, J. ‘The deta to the contrary in Baynes & Co, v. 
rae a @ a Bae oe B wae ba a. . a 1 a a With 


Virshn there is an actual demise and not a mere agreement for demise 


eer 
» 


(e) Swe Nides's Cause (1o00), 4 Vo. Rep. BUD) Aerrus vy. Prame (18lz, 4 
Taunt. $20. ‘Thue the lessor is bound to protect the lessee from distress by the 
superior landiond for rent due under the head lease (Haack v. Cofyn (18321, 8 
Bing. 358, 366), unless the sub-lesvee has undertaken to pay euch rent (Upton 
v. Fergusson (1933), 3 Muo. & 8. d8.. 

(f) Jones v. Lavington, (Hs TNL 203, C A. This ease appears to he at 
variance with the previvus authorities, sue Marhiam ve lugt, eepra, at 
p ili. 

a atndrewa’ Cas of Gray's Tun (a0, Cro. Eliz, 214. 
4) A “covenant in Jaw,” f-.. an implied covenant, protects againat lawful, 
t tortious, interruptions, and the reason of the law i sulid und clear, because 


nine? Oaxwh iene ants tha Tevene hae MPP PHeAe senecé tha free eas oe emda at nee 


www os were we TERI Ww BILAN 2 OeSatAA Gi 


ie eR eRa easy a eee ee Feats 
(8) Suan v. Stransham avd Seuries 150, Dyer, 257 wy Adama ry 
(1880), 6 Hing, 656; Menfedd y. tidedt tse oT doa no 8t. 
AY She arte ee Loket (8s, SEL ToT, Bae te Cy 


Lawl d Sona, 
[15¥5} 1 QB, 680; atirmed, (1sv5) 2 BGI. CA, 


Pant X1.-—Covenast cor Quier Exvoymesi: 


1028. It has been said that a covenant for title is also luplied 
from the word “demise” (/), and from other words of lettins (mn) 
But this is not a covenant that the lessor is entitled to grant the 
term which he purports to grant (wv), but only that he is entitled to 
grant some term : in effect, it is a covenant that the lessor is entitled 
to give and will givo possession(»): and, quite apart from any 
implied covenant for title, the lessor, by granting the lease, under- 
takes to put the lessee into possession, and is liable in damages for 
a breach of this undertaking(p). Dut the lessee cannot sue until 
he 1s entitled to possession (q); and the action will not lie on an 
agreement to grant a lease (7), unless it is equivalent to an actual 
lease (8). 


Sect. 2.—DPreach of Corenant. 


1029. The covenant for quict enjoyment operates according to its 
terms to secure the lessee, not merely in the possession, but in the 
enjoyment of the premises for all usual purposes; and where the 
ordinary and lawful enjoyment of the demised premises 1s sub- 
stantially interfered with by the acts of the lessor or those lawlully 
claiming under him, the covenant is broken, although m ither the 
title to, nor tne possession of, the land, may be otherwise affected (a. 
Whether this interference has taken place is, in etch case, a que. tion 
of fact (uw). 


— ee 2 ets 








EEE le 


(2) Burnett v. Lynch Veer 5B. & C. 589, 609; Line v. Stephenson (1838), 3 
Bing. (nN. c.) 183, ix. Ch. The judgments in Baynes & Co. ve Ldeyd db Sons, 
hued. 2Q. B. 610, C. A., contain dicta to the contrary, but that case is only 4 
reliable authority for the particular point decided. See note (mn), 1/ra. 

(m) Mostyn v. Weat Mostyn Coal ond Tron Co. (1876), 1 CO, B.D. 145, 1525 awe 
Hart vy. Windaor (1843), 12 M. & W. 68, 85. 

(n) The implicd covenunt for title, whatever its nature, determines with 
the lessor’s interest (Baynes & Co. v. Lloyd Scns, angra, ut Gi); 
hence it connot be a covenant that the Jessor is entitled to prant the lease tor 
the full term; contra, Fraser v. Skey (1773), 2 Chit. 646; and see title Denis 
AND OTHER INstreMENTS, Vol. NX., p. 480. 

(a) See folder v. Taylor (1613), Hob. 12; 39 Sol. Jo. dit. de 

(p) Coe v. Clay (1829), & Bing. 440; Janis vy. Edicards sot, VW Mach, ¢ or 
Smart v, Jones (1864), 15 COU. (np TET, Ted and wee Mild y. Cobrrn (U0, 
27 T. 1. R372, C2 A. The damages, apparently, aro net tinted by the rule 
in Ban y. Fothergill (U874), Ta. BR. TOT. LoS (see p. 380, duly); but, anin 
the case of breach of the covenant for quiet enjoyment, will represent the actual 
loss tu the lexsce (cee p. 529, post). 

q) Ireland v. Bircham (1835), 2 Ding. (x. ¢.) 10. 

r) Drury v. Macnamora (1855), 5 E. & 33, 612. 
8) See note (2), p. 367, ante. 7 
t) Sanderson v. Berwick on Tweed Corperation (1881), 13.Q. 1. D. 597, 54), 
C.A.; see Mfurrison, Ainslie & Co. v. Muneaater, [1891] 2 QB. G80, Gha, OAL | 
Manchester, Sheffield and Lineolnalare Itatlway vy. Anderwm, [1s0n] 2 Ch. 3, 
C.A.; Williams vy. Quiviel, (1906) 1K. BL 155. Fermerly the covenant was 
deecribed as a covenant to secure title and Porrensien ( fiennett v. Allerton 
(1872), L. B. 7 Q. B. 316, 326); but the recent decisions buve given it the 
wider scope indicated in the text (Kobinaun v. Aulvert (Ind0),, 41 Ch. J) 8, 16, 


(w) Sanderson v. Berwick on Twerd Corporulion, suyra; Allport v. Becuriues 
Co., Ltd. (1895), 72 L. T. 533. But the mere likelihood of interruption is nut 
enough. Hence it is no breach if a judgment in obtained subjecting land to s 
right of common, but there is no entrr on, or actual disturbance of, the losses 
(Howard y, Maitiand (1883), 11 Q. B. D. 695, C. A.). Nor is an action for waste 
g disturbance (Morgan y. L/unt (1000), 2 Vout. 215) 
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1030. The covenant is not broken by acts, sach as noise or 
disorderly conduct, done on adjoining premises which, though they 
constitute — nuisance and in that way interfere with the enjoy- 
ment of the demised premises, do not involve any actual physical 
interference with the premises (a). But if the act causes physical 
interfurence () with the demised premises, there is a breach of 
covenant, notwithstanding that the act itself is done off the 

remises ; where, for example, a lower stratum of minerals has 

en demised, and the lessor works the upper stratum s0 as to 
cause the ruof of the lower stratum to fall in and the mine to be 
flooded (c); or where, by a heating apparatus off the premises, the 
premises are overheated so as to become unsuitable for the use con- 
templated when the lease was granted (¢). 


1031. The lessee cannot, however, by means of the covenant 
for quiet enjoyment, obtain over adjoining property, an easement 
or right which would not otherwise be included in the demise. 
The covenant does not enlarge what was previously granted, but 
gives an additional remedy if the lessee cannot get or is deprived 
of that which has been previously professed to be granted (e). 
Consequently where the lessee has not acquired a right to light or 
to the access of air, he cannot complain of interference with light 
or air as & breach of the covenant(/); and the covenant for quiet 
enjoyment does not prevent the ordinary user of adjoining premises 
of the lessor unless this is detrimental to the purpose fur which the 
demised premises were lot (7). 


(a) Jenksna vy. Jackson (1888), 43 Ch. 1), TL; Jaeger vy. Mansions Consolidated, 
Ltd. (1903), 87 L. T. 600, ©. A. The words * peaceably and quietly enjoy ” 
have no referenoe to noise; they mean ‘ without interference—without inter- 
ruption of possession” (Jenkins v. Jackson, supra, at p. 74). 

6) “To constitute a broach of such a covenant, there must be some physical 
interference with the enjoyment of tho demised premises” (Bruwne v. Flower, 
LIME 1 Ch. 219, per Parner, J., at p. 228), 

iy, Shaw vy, Stenton (1858), 2 EL, & N. 858, 

1) See Robinson vo Kilvert (U889), 4b Ch. D. 88, CL A. 

(ec) Leech v. Sehweder (N74), 9 Ch. App. 463; Votts vy. Smith (1868), L. RB. 6 
Fy. Sil, S17; acts ve Town Properties Investment Corporation, Ltd., [1903] 
1 Ch, 707, ©. A.; and seo tithe FaskMENrs AND Prorits A PRENDRE, Vol. XL, 
pp. 221 et ae. 

(/) Paris vy. Town Properties Investment Corporation, Ltd., eupra. In Tebb v. 
Care, (100; Ph, G42, it was held that building by the leasar on adjoining 
premises xo as tu deprive the demised premises of a current of air and cause 
them to atmnoke was a breach of the covenant for quiet enjovment: but this 
waa disapproved of in Durtey, Town Propertes Investment Corporation, Ltd., aupra, 
That the covenant does not confer a right to light so as to prevent the lessor 
from building on adjoining premises, see Howth v. «lleock (1873), 8 Ch. App. 
603. Where the demised premises form part of a building estate, the circum- 
atances existing at the date of the lease and known to buth parties show that 
the lessor was not to be deprived of the right of building, and this forms a 
further reason for not construing the covenant so as to deprive him of the right 
(Potts v, Smith, supra); especially if the lesseo has obtained the premises at a 
reduced rent on account of the probable erection of adjoining buildings 
(Hobeon v. Palace Chambers, Westninater, Co. (1897), 14 T. L. RB. 56). 

(g) Robinson ¥. Kelvert nad 41 Ch. D. 8S, C.A.+ and see Browne v. Flower, 
supra, Where a lease of shooting and aporting rights over a farm contains a 
oorenant fur quict enjoyment, this dove not prevent the tenant of the farm from 
uring the lind in the o-dinary way. or from destroying furze and underwood in 
the ordinary course (Jef yea y, Evans (1865), 19 C. B. (N. 6.) 246; see Newton v. 
Wednot INi, 8 ML & W. 711) Nor in the case of a lease uf corporate property 


Part X1.—Covenant For Quiet ENJOYMENT. 


Moreover, when the disturbance is not due to some act of 
direct interference with the premises, but to an act done off the 
premises, there is no breach of covenant unless it was cither foreseen 
in fact, or ought by reasonable care to have been foreseen, that the 
interruption would follow as the consequence of the act (ht). 


1032. Disturbance of enjoyment which is morely temporary, and 
which does not interfere with the title or possession of the lessee, is 
not a breach of covenant (t). 


1033. The act or omission which causes the disturbance of 
enjoyment must be subsequent to the granting of the lease; though 
if it is the act or omission of a person claiming under tho lessor 
the title or authority under which he claims to do the act may have 
been created or given before the lease (k). Where the lessor ncquires 
adjoining land after the lease, he is not restricted by the covenant (1) 
in the user of this land. 


1034. Probably no action can be brought on the covenant for 
quiet enjoyment until the lessee has actually entered (m). The 
remedy of the lessee, if he cannot obtain possession, is on the 
implied covenant for title or the implied agreement by the lessor 
to put him in possession (n). But possession obtained under a prior 
valid lease is sufficient to support an action on the covenant for 
quiet enjoyment contained in a lease in reversion which is 
invalid (0). 


1035. The damages in an action for breach of the covenant for 
quiet enjoyment are measured by the loss naturally resulting 
from the breach. If the lessee is evicted owing to the invalidity 


does the covenant prevent the corporation from exercising a statutory right, such 
as the establishment of a market (Spurling v. Bantoft, [1891] 2 Q. B. a, 

(4) Thus where a mino is demised, and an adjoining mine ia held under the 
same lessor, the fact that the working of the demised mine is disturbed by an 
unforeseen rush of water into the adjoining mine does not constitute a breach 
of the covenant (//arrison, Ainslie & Co. v. Muncaster, (1801) 2 Q. B. 680, 
689, C. A.). 

(1) Manchester, Sheffield, and Lincolushire Railway ¥. Anderson, [1898] 2 Ch, 
$04,401,C. A.; and even if it does constitutea breach an injunction will not be 
granted, but the leaseo will only have a remedy in damages (Leader vy. Moody 
(1875), I. R. 20 Hq. 145). 

(ky Anderson v. Uppexheimer (1880',§ Q B.D. 602. C. AL; Markham v. Payet, 
[1908] 1 Ch. 697; but see Blatchford v. Ilymuuth Corporation (1837;, 3 Bing. 
(N. Cc.) 691. 

(2) ae v. Town Properties Investment Corporation, Ltd., [1903] 1 Ch. 797, 


, A. 

(m) Wallis v. Hands, [1893] 2 Ch. 75, 85; but as regards the case where @ 
third person is in possession under lawful title, thero is earlier authunty tu the 
contrary ; the lessee, it has been said, ought nut to be forced to make a turtious 
entry, and eo subject himself to an action (Cloake v. Hooper (1673), Freem. (kK. B.) 
122; Ludweil v. Newman (1795), 6 Term Rep. 458 ; see Holder v. Taylor (1613), 
Hob. 12; and compare Hawkes y. Orton (1836), 5 Ad. & El. 56%); and in 
America this is treated as a constructive eviction, e0 as to entitle tho lessee to nue 
on the covenant for quiet enjoyment ; see Kawle on Covenants for Title, sth od., 
es. 138, 139. 

(n) See Wallis v. Hands, supra, and p. 527, ante. 

(uv) Lock v. Farze (1866), L. B.C. BP. 441, Ex. Ch. 
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of the lease, he can recover the value of the term, and the pecuniary 
loss he has suffered by the action to evict him; that is, the costa 
of defending the action, and any sum recovered against him in the 
action a8 mesne profits (p). Similarly, if he has been compelled 
to leave the demised premises, he can recover the expense of 


removal, since this ia loss which naturally flows from the breach 
of covenant (q). 


Part X11.—Determination of Term. 


Secr. L—Forfeiture. 
Sun-Secr. 1.—Right of Re-entry. 


1036. A lease may contain an express proviso for re-entry (r) 
by the lessor on specified events, such as non-payment of rent, 
non-performance or non-observance by the lessee of the covenants 
of the lease, the bankruptcy of the lessee (s), or the levy of execution 
on his goods(t). Such proviso leaves it optional with the lessor 
whether he will exercise his right of determining the lease, upon 
a cause of forfeiture arising, and the effect is the same when the 
proviso contains a declaration that in the events specified the term 
shall cease. This does not by itself enable the lessee to treat the 
term os atan end; the lense is not void but voidable (a), and only 
the lessor can avoid it (b). Hence, notwithstanding the cause of 


(p) Williama v. Burrell (1845), 1 C. 318. 402; Rolph v. Crouch (1867), L. B. 3 
Exch. 44; see Sutton vy. Baillie (1891), 65 L. T. 528. If the lessee takes a sub- 
atituted lease from the lawful owner, the difference in value between the invalid 
lease and the substituted lease will be the measure of dumages (Lock v. Furze 
(1806), L. R.1C. P. 441, Ex. Ch.); and these may be only nominal (see Jones 
v. Hawkins (1886), 3 T. L. B. 59). 

(yg) Groavenor Ifotel Co. v. Hamilton, (1894) 2 Q. B. 836, C. A. The damages 
here wore given for the tort caused by nuisance, the express covenant for quiet 
enjoyment not applying; but the sane measure seems to apply tu breach uf 
oovenant, 

(r) Ax to when such a proviso can be inserted in a lease made in pursuance 
of an ayreement for a louse to certain “usual covenants and provisions,” see 
p. 388, ate, Conduct on the part of the leases of which the lessor, for pulitical 
vr other reasons, disapproves gives no right of re-entry (Yedloly v. Murley 
bs 27 T. 1. 3% 20). For forin of provise for re-entry, see Encyclopmdia of 

‘orme and Precedents, Vol. VIL., p. 199. 

(e) A proviso for re-entry on bankruptcy refers to the bankruptcy of the 
person in whom the term is vested for the time being (Smith v. Gronove, [1891] 
2 Q. B. SM; soe Williams v. Kale (1868), 1. 3 Q. BB. 738, 749; Horsey Estate 
Ltd. v. Steiger, [1890] 2Q. B. 79, C.4.); and as to the bankruptcy of a sole sur- 
viving devises in trust, eee Loe d. Bridgman v. David (1834), 1 Cr. ML & R. 403; 
S.C. anh nom, Doe d. Witisame v. Dartes (1834), 6 C. & P. 614. As to inslvency, 
sce Kelkenny Gas Co. v. Somerville (1878), 2 L. BR Ir. 192; and see title Banxk- 
nurrer and Insorvency, Vol. II., pp. 92, 149. 

(6) Davies v. Myton (1830), Bing. 154; as to extent by the Crown, see &. 
v. Topping (1825), M'Cle. & Yo. 544, P. C. 

(a) Howser y. Colby (1841), 1 Hare, 109; eee Davenport vy. B. (1877), 3 App 
Caan. 118, 128, P. C. 

(d) The lessee who hae been guilty of s wrongful act cannot avail himeelf of 
that wrongful act to insist that lease has thereby becowe void (Jie d. 


Part XII.—DETERMINATION OF TERM. 


forfeiture, the tenancy continues until the lessor docs somo act 
which shows his intention to determine it (c). Further, although the 
proviso declares that on re-entry the lessor shall have the premises 
again as if the deed had never been made, the lessor can sue for 
rent accrued due, or for breach of covenant committed, before the 
forfeiture (d). 


1037. The forfeiture of the lease destroys also the rights of 
underlessees (e); and a breach of covenant as tu part of tho 
premises, if followed by forfeiture, will destroy an underlease of 
another part (/). 


1038. The lease will be determinable without an express proviso 
for re-entry, if the event specified in a condition, subject to which 
the term was created, happens (7). Such condition may bo 
express or implied. ‘The words “ provided always” or “upon 
condition ” are suitable for introducing an express condition, 
but no precise form of words is necessary; it is sufficient if 
the words used were intended to have the effect of creating a 
condition; and a clause may operate as a condition, although it 
includes also words of covenant (/). 

But if the clause constitutes only an agreement on the part of the 
lessee to do or not to do a specific uct, the lessor cannot re-enter for 


Bryan vw, Bancka (1821), 4 B. & Ald. 401, 406; eee Hetd y. Parsons (181%), 2 Chit, 
247; Rede vy. Furr (1817), 6M. & S. 121; Arnsby v. Woodward (1827), 6B. &C, 
519; Dakin v. Cope (1827), 2 Rusa, 170; dived. Nash v. farch (1836), 1 M.& W. 
402: Jones v. Carter (1846), 15 M. & W. 718, 725; Toleman v. lortlary (1871), 
L. R. 6 Q. B. 245, 250; Ne Vickle, Ha parte Leatier Seller’ Co, (1886), 5 Morr, 
126); but formerly the proviso avoiding the lease was construed hterally 
(Pennant’s Case (1496), 3 Co, Rep. 64a, 64). It can only operate during the 
tern, and cannvt be used after the temn to deprive the lessee of a claim to 
emblements (Jodna vy. Whatley (1970), 3 Wils, 127, 140. 

(c) Roberts vy. Davey (1833), 4 B. & Ad. 664, 671. As to neomanca of # 
Crown lease under a colonial statute, see Parenport vy. A. (1877), 3 App. Cua, 
115, PC. 

(d) Hartshorne v, Watsem (1838), 4 Bing. (N.¢.) 178; and compare Blore v. 
Giudins, (1903) 1 KB. B. 306. oe: 

(e) Great Western Rav, Co. v. Smith (1876), 2 Ch. 1). 235, 205, ( : A. Rees 

(f) Durlington v. Hamilton (1854), Kay, 560; Creswell v. Davidson (1681 ;, 46 
L. T. 811. 


(y) See Freeman v. Boyle (1758), 2 Ridy. Vasl. Rep. 68, 79; Seston d. Breese 
v. Hoyle (1788), Vern. & Ser. 402, 414, Ex. Chi; lee de Lu kwoad v. Clarke 
(1807), 8 Hast, 185. ; 

(hy Loe do Henniker v. Watt (1828), 8 BL & C. 308, 31a, where it wan 
“stipulated and conditioned "' that the lexsee should not asap the premanen 
otherwise thun to his wife ur children. This was # condition fur the brew'h a 
which the lessor wus entitled to maintamn ejectment; see Co, Patt. etd hy 
Pembroke (Karl) v. Berkley (1593), Cro. Ebz. 384; Harrington v. Wve (1580), 
Cro, Eliz. 456. But a distinction was formerly mude between conditiuns for 
breach of which a penalty is attached and conditions where there 
penalty. The furmner are sufficiently protected by the penulty, and may be 
coustrued as covenants only; the iatter would fulle undew enforceable 
by re-entry (Simpson v. Titlerell (1591), (ro. Elz. 242). The condition must 
net be iilegal or repugnant to the grant (Bae. Abr.” aousen etl Pertit for 
Year" (1. 2), 555). Compare title Demps ayy Oren Tse k OMEN ds, Vel &., 
p. 4.8. 
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a breach of it except under an express proviso for re-entry (i). A 
lease containing a proviso for re-entry need not be by deed (J). 


1039. There is implied in every lease a condition that the lessee 
shall not do anything that may prejudice the title of the lessor ; and 
that if this is done the lessor may re-enter for breach of this implied 
condition (k). Thus it is a cause of forfeiture if the lessee denies 
the title of the Jessor by alleging in writing—or, in the case of a 
tenancy from year to year, either in writing or verbally (!)—-that the 
title to the land is in himself or another(m); or if he assists a 
stranger to set up an adverse title, as where he acknowledges the 
freehold title to he in him (n), or delivers the premises to him in 
order to enable him to set up a title(o). In the case of a tenancy 
from year to year, the effect of such denial of title is that the 
tenancy may be forthwith determined by the landlord without 
notice to quit (p). But it is not sufficient that the lessee pays rent 
to a stranger (y), or does not at once acknowledge the title of the 
landlord, or refuses to give up possession at a time when the landlord 
has no right to claim it (r). 


1040. The ordinary rules of construction apply to conditions and 
covenants the breach of which may lead to a forfeiture (s), and the 
intention of the parties has to be found from the language they 


(i) Ihe d, Walleon v. Phillips (1824), 2 Bing. 13 (agreement to give up purt 
of the promises on lessor’s requisition) ; Shaw v. Cofin (1863) 14 C. B. ON. 8.) 
372 (ugreement not to underlet without consent); see Crawley v. Price (1875), 
L, 1. 10 Q. B. 302. 

(3) See fayne y. Cummings (1864), 16 C. B, (N. 8.) 421. 

(k) Bac. Abr., ‘ Leases and Terms for Years” (T. 2), 884. On a similar 
riuciple, concealment by a lessee for lives of the death of a cestué que rie is a 
orfeiture of a right of renewal (see Pendred v. Griffith (1744), 1 Bro. Parl. Cas. 

314). 

(h Doe d. Graves vy. Wella (1839), 10 Ad. & EL 427. It is a question of fact 
whother a particular expression amounts to a disclaimer of the landlord's title; 
wee Doe d. Bennett v. Long (1841), 9 C. & P. 773. 

(m) Joe d. Williams and Jeffery v. Cooper (1840), 1 Man. & G. 135, 139; see 
Doe d. Whitehead vy. Hittman (1833), 2 Nev. & M. (K. B.) 673; Doed. Phillips v. 
Rollinge (1847), 4 C. B. 188, 200 (disclaimer proved); Doe d. Lewts v. Cawdor 
1834), 1 Cr. M. & R. 398; Munt v. Aliguod (1861), 10 C. B. (N. 8.) 253; Jones v. 

ills (1861), 10 C. B. (N. 8.) 788 (disclaimer not proved); see also cases cited in 
note (p), t/ra. Similarly where, in proceedings between himself and the lessor, 
the leasoc, either as plaintiff or defendant, seta up an adverse title in himself, 
a cause of forfeiture arises (Bac. Abr., ‘‘ Leases and Terms for Years” (T. 2), 
884 


(n) Bao. Abr., ‘‘ Leases and Terms for Years” (T. 2) 884. 

{o) Doe d. Ellerbrock vy. Fiynn (1834), 1 Cr. MU & R. 187; 200 Ackland v. Lutley 
(1839), 9 Ad. & El. 879, 884. 

(p) Throgmerton v. Whedpdile (1169), Buller, Law of Nusi Prius, ith ed., 96; 
Doe da. Widliama vy. Pasqual: (174), Peake, 196 ne Doe a. Jesfiriea v. 
Whittick (1820), Gow, 185; Due d. Calvert v. Frowd (1828), 4 Bing. 557; Due 
d. Grubd vy. Grudd (1830), 10 B. & C. 816; Doe d. Davies v. Evans (1841), 9 M. 
& W. 48; Doe d. Lundeeld v. Gower (1851), 17 Q. B. 689, 592; Vevian v. Moat 
(1881), 16 Ch. D. 730. Similarly, denial of the landlord's title determines s 
— will (Doe d. Price v. Price (1832), 9 Bing. 356, 358). 

q d. Dillon y. Parker (1820), Gow, 180. 

Dos d. Gray v. Stanion (1836), 1 M. & W. 695, 708. 
8) Bee Croft v. Luniey (1858), 6 H. L. Cas. 672, 693. 
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have used(t). Conditions of this nature are entitled neither to 
favour nor disfavour, but a fair construction is to be put upon them 
according to the apparent intent of the contracting parties (a). 
Thus in the case of a covenant with a proviso for re-entry, the 
court has to ascertain the meaning of the covenant without regard 
to the forfeiture, and then see, upon that ascertained meaning, 
whether a forfeiture has been incurred (b). But, subject to this 
principle, the court leans towards a literal(c) or strict (d) con- 
struction of a clause of forfeiture; and, since the clause destroys or 
defeats the estate, it is subject to the subsidiary rule of construction 
that it is to be taken most strongly against the person at whose 
instance it is introduced, that is, the lessor (ce). Jfence, before the 
forfeiture is established, if must be clearly shown, in the case of a 
condition, that the event specified in the condition has happened, 
and, in the case of a proviso for re-entry on breach of covenant, 
that the proviso extends to the covenant(/), and that there has 
been a breach thereof (g). A condition against assignment is not 
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f See title DEEDS AND OTMER Instruments, Vol. X., pp. 433 ef sey. 
C. 





a) Coodtelle d, Lurmore vy. Saville (1812), 16 East, 87, per Lord EuLENBOROUGH, 
at p.95; Deed. Dacis v. Llsum (1828), Mood. & NM. 189; Doed. Muston v. 
Gladwin (1845), 6 Q. B. 953, 96). 

(>) Bristol Corporation v. Westcott (1879), 12 Ch. D. 461, 465, C. A. 

(*) Doe d. Spener vy. Godirin (1815), 4 M. & 8. 265, 260 proviso for re-entry 
for breuch of covenauts “ hereinafter contained’; no forfeiture fur breach of 
covenant occurring before the proviso, though there were uo covenants after) ; 
seo Rees d. Powsil vy. Hing and Morria (1800), For, 19 (proviso for re-entry if no 
sullicient distress is found; every part of the premises muat be searched); Doe 
1 Addy (Sir W.) v. Stevens (1882), 3 Bo & Ad. 200 (provino for re-entry if the 
lessee didian “act” contrary to the covenants did not apply to an omission to 
repair); Doe d. Lloyd v. Inilehy (1840), 15 M. & W. 465 (proviso for re-entry if 
leasee duly found bankrupt did not apply where there was an error in the 
process). If the condtion is grammatically unintellegible the court will not 
tind a meaning for it (Doe d. Wyndham vy. Carew (1841), 2 Q. 1.317). Where 
the breach is by act of law a forfoiture is not incurred, see Dur d. Grantley (Lord) 
v. Buther (si0, 6 QB. 115, mn. (bj); Doe de Angesea (Marques) v. dingeley 
(Clerchwardensy (1844), 6 Q. 1B. 107; and ax to re-entry under a statutory 
power, sey Loe d. Byrrater v. Branding (1828), 7B. & C. 68S. 

(@\ Moe d. Livyd v. Powell (1826), 5 B. & C. 308, 3135 evo Northeole v. Duke 
(1765), Amb, 511. 

(€) Doe d. Abdy (Str WV) y. Stevens, supra, at p. 303. And the lessor may 
disqualify himself to enforce a forfeiture, where, for instance, after the cause of 
forfeiture, he advises a purchaser to purchase tho lease (Ji d. Sore v. Aykina 
(1824), 1. & P. 154). 

(f) Croft v. Lumley (1855), 6 H. L. Cas, 672, 695, Where the proviso is for 
re-entry on breach of covenunts or stipulations, it applica to a provision against 
assignment though not in the form of u covenant (Hrelea v. Drysdale (1877), 3 
C. P. D. 52). 

(g) West di Dobb (1870), L. B. 6 Q. B. 460, Ex. Ch. 5 Bristol Corporation vy. 
Westectt (1879), 12 Ch. D. 461, 467, 0. A. It is for the plaintiff to prove the 
forfeiture ; thus, on an alleged breach of a covenant to insure, the plaintiff muxt 
prove the non-insuranve ; 1% is not sufficient that the lessee fails to produce the 

lice, unless he is expressly bound to do so by the covenant (Doe d. Brviger v. 
Vitteheal (1838), 8 Ad. & Fl. 571; seo Line d. Chandless v. Nobeon (1826), 2 
C. & P. 245; Chaplin v. Reid (1858), 1 F. & PF. 315). The plaintiff cannot have 
discovery to prove a forfeiture (Merborough (Earl) ¥. Whitwoot Urban iret 
Council, [1897] 2 Q B. 111, C. 4); compare Ucbridge (Lord) v. Staveland (1747), 
1 Vea. Sen. 56. As to forfeiture for acts dune by the permission of the losses 
and without the consent of the lessor, se 7leman ¥. Portbury (1670), 1. B.S 
Q B. 288, Ex. Ch.; Sovenany, Mortiary (1872), LB TQ. 2B. 444, Ex. Ch, 
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broken by the creation of an equitable charge (h), or by an assign- 
ment which is in fact void (i). But where there is a proviso for 
re-entry on the “ liquidation” of a company, being the lessee, this 
word, in the absence of express restriction, includes voluntary 
liquidation, though only for the purpose of reconstruction (k). 


1041. Inasmuch as some of the lessee’s covenants—such as the 
covenant to repair—are positive, and others—such as the covenant 
not to assign—are negative, it is usual to make the proviso for 
re-entry take offect on the “ non-performance or non-observance ” 
of the lessee’s covenants ; but while these words are appropriate to 
the positive and negative covenants respectively, yet words referring 
to “ non-performance ” only are sufficient (/). 


1042. At common law a right of re-entry can only be reserved in 
favour of the person in whom the legal estate is vested, either 
actually or by estoppel (m); and it can only bo taken advantage 
of by such person and his heirs (7), or, in the case of leaseholds, 
his personal representatives (0). Where the lease is granted by 
a limited owner under a power, the word “ heir” includes the 


h) Rowser v. Colby (1841), 1 Hare, 109, 138; and see p. 376, post. 

i) The d. Lloyd vy. Powell (1826), 5 B. & C, 308, 313; sae Denn d. Dolman o. 
Jwiman (1794), & Term Rep. G4. 

(k) ursey Estate, Lid. v. Steger, (1899) 2 Q. B. 79, CAL; Fryer v. Ewart, 
[1902] A.C. 187. In a compulsory hquidation the right of re-entry accrues on 
the making of the winding-up order (General Share and Trust ('o. vy. Wetley 
Ce Pottery Co. (1882), 20 Ch. D. 260, C. A.); and see title ComPANIESs 

ra . Pr p- 537. 

(!) Harman v. Atnalie, (1904) 1 K. B. 698, C. A., per CoLttins, MLR., at p. 709: 
“In a proving for re-entry for non-perfor mance of covenants, it seems to me 
that the word ‘perform’ is used as moaning the fultilment of the obligation ot 
duty undertaken, and not as referring to the thing to be dune or left undone in 
purmance of the covenant”’ Previously to this decision it was considered that 
whuro there was a reference to non-perfurmance ouly of covenants, the proviso 
for reentry would not apply to breach of a negative covenant; see f/yde v. 
Warden (1877), 3 Ex. D. 72, 82, C. Ac: Arana y. Maris (1878), 10 Ch. D747, 
761; though a reference also to non-observance extended the proviso to such 
covenants; 890 Cro/t v. Lumley (1858, 6G H. LL. Cus. 672; Erans v. Daria, 
eupna; Timms v, Boker (1883), 49 L. T. 106 (perform and keep”); and the 
word “ performance" will still be restricted to pusitive covenants whore there 
14 a vondition attached to the proviso fur re-entry which indicates that this is 
the wstention; where, for instance, the proviso is to take effect on default by 
the lessee in the performauce of hig covenants after a specified length of notice 
from the lessor (Doe d. Palk y. Marchetti (1831), 1B. & Ad. 715; eee dfarman vy. 
Arnalee, supra), 

(a) This a right of entry could not be reserved in favour of a cestas que truat, 
whose title as auch appeared by the lease (Led. Barney v. Adams (1832), 2 Cr. 
& J. 202; Doe d. Barker v. Ciokdemith (1832), 2 Cr. & J. 674; Saunders v. Merry. 
weather (1860), 3 H. & C. 002; see Doe d. Barber v. Lawrence (1811), 4 Taunt. 23). 
Kut if the lease does nut show that the lessor’s title is equitable, his want of 
the actual legul estate ta intnuterial, since, as against she tenaee. he has a legal 
eatate by U( Doe d. Barker v. Goldsmith, supra: eee Cathbertaon v. Trewng 
11860',6 H. & N. 135, Ex. U’h.); and as to estate by estoppel, see title Esrorren, 
Vol. NIL. pp. $02 ¢¢ seg, ; and see pp. 436, 437, ante. 

ia} Tattleton’s Tenures, «. 340. But where the condition itealf determined 
the iat the grantee of the revemun could take advantage of it (Ve. Litt 
eight. 

(n) Co. Lith 214 b 
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remainderman (p). Dut by statute (7), the benefit of a proviso 
for re-entry passes to the grantee of the reversion, thouch he 
cannot take advantage of a forfeiture incurred before the assign: 
ment (r), nor can he forfeit for non-payment of rent unless he hag 
given notice of the assignment to the lessee(s); and, as regarda 
leases made after 3ist December, 1881, it is provided generally that 
conditions of re-entry are annexed to the reversionary estate in the 
land expectant on the term, and further, that they are capable of 
being taken advantage of by the person for the time being entitled 
subject to the term, to the income of the land Jeased (1). Hence, 
where a beneficiary is in the position of landlord under a lease. the 
fact that his title is equitable does not prevent his exercising a rivht 
of re-entry (a). But to support a condition of re-entry it is not 
essential that there should be a reversion. A lessee who sub-lets for 
the whole residue of his term can reserve a right of re-entry on 
breach of covenant notwithstanding that the sub-lease operates as an 
assignment ())). 


1043. The terms of the proviso require that, if the lessor elects to 
determine the lease for a forfeiture, he shall do so by re-entry (c) ; 
and in the case of forfeiture for non-payment of rent he must first 
make formal demand of payment (d), unless thia requirement is 


p) Greenaway y. Tart (1854), 14 C. B. 840, 356. 

y Stat, ron 32 Hen. 8, ¢. 3; suo p. OSG, post, 

r) Stat. (1705)4 & 5 Ann. c. 3,6.9; see Cuhen vy. Tannar, (1900) 2 Q. B. 609, 
C. A. Thus neither the lessor nor the grantee af the reversion can take advantage 
of a forfeiture incurred before the grant (fenn d. Matthews and Lewis v. Smart 
(1810), 12 East, 444). Rights of entry are assignable under the eal Property 
Act, 1815 (8 & 9 Vict. c. 106), 8, 6; but it has been held that the statute only 
applies where an owner hus a right of entry to recover his Jost possession—thut 
ia, where he has been disseised ; not where his right is to re-enter for condition 
broken (J/unt v, Bishop (1853), 8 Uxch. 675; Hunt v, Memnant (1854), 9 Exch. 
635; see Jenkins vy. Jones (1882), 9 QQ. B.D. 128, 131, C. A.); compare Challia, 
Law of Real Property, 3rd ed., 77, n. 

t Stat. (1700) 4 & 5 Ann. c. 3, 8. 10; see p. 505, ante. 

(t} Conveyancing and Taw of Property Act, 1881 (14 & 45 Viet. c. 41), #6. 10. 
(a) 7 q., where a lease has been granted by an equituble tenam. for hte under 
the statutory power, the remainderman, on bis estate falling into posseadon, 
can exercise the nyht of re-entry. But where the legal reversion ad a imort 
gavee it seems that the mortgagor, ulthough in pos ewion, cantot re-enter for 
forferture (see Molynenr vy. Re hard, (1906) 1 Ch. da; see title Mortoagg). bn 
Matthews v. Caher, | 00) 2 QL 1 aa, OS AL where the lease was before the 
Ist January, 1582, it was held that, su long as the mortgagee, as legal owner, 
had not taken steps to forfeit the lease, the mortgagur was not entitled to 
poasession under the Judicature Act, IN@3 (36 & 37 Vict. c. G6), 8, 20 (3). 

(b) Doe d. Freeman v. Bateman (1818), 2B. & Ald. 168. 

(c) Whero the premives are in the possorsion of an underleases, a re.letting 
of the premises tu him by the lessor is 9 sufficient re-entry to avoid the lnune 
(Hayley. Le Groa (1808), 4 C. B. (N. 8.) 537); but it has been held to be other- 
wiso when he relets to a stranger to whose entry the under lessce objects ( furier 
vy. Jones, [1910] 2K B. 32). 

d) Doe d. Chandi: ea v. Kobson (1826), 2 C. & P. 245; Mill v. Kempehall (144), 
2. B 975: dackan & Co. ¥. Northampton Street Tramways Co, (1886), 55 PR 
91. The demand must be made upon the land, and, if there is a hous on the 
premises, at the front door (Co. Litt. 201 b, 202 a); it may, in the alwence of 
the lessee, be made upon the occupier (Doe d. Brook v. Brydyes (1822), 2 Dow. 
& Ry. (x. 8.) 28); but it is good though no one ia on the premises (Co. Litt. 
201 b); it must be only of the sum due for rent fur the last poriod oe eyeest 
(Reet v. Scot (1587), Cro, Elis. 73; Fabian v. WW'insion (1590}, Cro. Eliz. 200 
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dispensed with by suitable words in the proviso (e), or by statute. 
Usually the formal demand is expressly dispensed with by inserting 
the words “ whether formally demanded or not” (f), and it is dis- 
pensed with by statute in cases where half-a-year’s rent is in 
arrear and no sufficient distress can be found upon the premises (q). 
But actual entry is not necessary in order to take advantage of the 
forfeiture. When the cause of forfeiture is complete, the lessor can 
bring an action to recover possession, and the bringing of the action 
is equivalent to actual entry (hk). Provided that the lessor definitely 
claims possession (i), the issue of the writ operates as a final election 
to determine the term, whether judgment is obtained or not (k). 


Doe a. Wheeldon v. Paul (1829), 3 C. & P. 613); and must be made before 
sunset on the last day of payment, and continued till sunset (Co. Litt. 202 a; 
Wood and Chivers’ Case (1573), 4 Loon. 179; Doe d. Wheeldon v. Paul, supra; 
Acorka vy. Phallipa (1860), 6 H. & N. 153; and see 1 Wms. Saund. (ed. 1871), 
434; Doe d. Darke v. Bouwilitch (1846), 8 Q. 1. 9738). The condition is saved 
by tender of the rent to hin who is to receive it on any part of the land at 
any time of the last day of payment (Co. Litt. 202 a), 

6 Doe d. Harris y. Masters (Ietd), 2 BL & ©, 400, 

(7) It seems that the words “being demanded” are sufficient, but the full 

riod of grace must be allowed to elapse before demand (/‘allips y. Bridge 

1873), LK. 9 CLP. 48), and the amount demanded must be correct (Jackson 
& (fo, v. Northampton Street Tramuays Co. (1586), 55 1. T. 91). Being law- 
fully demanded’ was held not to dispense with formal demand in Jioe d. Schole- 
field vy. Alerander (1514), 2 M. & 8. 625, though in that case demand wat 
dispensed with by the statute; but Lod ELeexponovon, C.d., dissented, and 
in Manser y. /ix (1857), 8 Je G. NM. & G. 703, C. A., these words were treated 
ax sullicient. As to a power of distress upon a mining rent being “ legally 
demanded,’ see Thorp v. Hurt, (1896) W.N. 96. 

(g) Common Law Nieceailaro Act, 1852 (lo & 16 Vict. ¢. 76), a. 210 (re- 
enacting the Landlord and Tenant Act, 1750 (4 Geo, 2, ¢. 28). 8, 2). The 
statute dispenses with both furmal demand and re-entry, and erubles the lessor 
to sue for recovery of the premises. It must be proved that hall a vear’s rent 
was due befvre the writ was sorved, that there was no sufficient distress (Doe 
ad Forster v. Wandlasa ne 7 Term Rep. 117), und that the lessor bad power 
to re-enter (five d. Darke vy. Bowditch (N40, 8 QB. 973 Formerly, if yudg- 
ment was ontered for non-appearance, these matters were proved by affidavit 
(Cross y. Jordan (1852), 8 Mxch. 149); but now the aflidavit is seldum if ever 
used, since the plaintiff proceeds under RK. S. C., Ord. 13, 7. 8. A distress which 
reduces the arrears below hulf a year’s rent takes the case out of the statute 
(Cotesworth v. Spokes (1861), 10 C. 1B. (Ns. 8.) 103%. The goods must be so visibly 
on the premises as to be distrainable by a broker using due diligence (Doe d 
Haveraon v. Franks (1847), 2 Car. & Nir. 675); but it is not necessary that 
the s should be actually distrained (see Rickelt v. Green, (1910) 1 K. B. 258, 
on the County Courta Act, 1858 (51 & 52 Vict. c. 43), #. 139). If the premises 
are locked up, no distress can Le found and the statute is satisfied (//ammond 
v. Afather (1802), 3 F. & F. 151; eee Doe d. Chippendale y. Dyson (1827), Mood. 

M. 77; Doe d. Cor v. Ree (1847), 5 Dow. & 1. 272). The statute does not 
prevent the parties from dispensing with formal dewand by the lease (Coad: 
right d. Hure v. Catur (1780), 2 Doug. (K. B.) 477, 486). 

(A) Under the old practice in ejectment the defendant admitted the leasor's 
entry, and no actual entry was neceasary (Goudright d. [are v. Cator (1780), 2 
Doug. (k.B.) 477; Dood. PAillips v. Rollings (1927), 4 C. B. 188, 197) ; and the 
alteration in procedure has not affected the right of the leasor, so that he can atill 
bring his action without previous entry ((frimwood vy. Moss (1872), L. B. 7 C. P. 
$60, 364; Ware v. Booth (1804), 10 T. L. B. 446; see Re Morrish, Ex purte Hart 
Dyke (Sir 1.) (1882), 22 Ch. D. 410, 0. A. 

(i) Moore v. Mining Co., Lid., [1908] 1 Ch. 575, where an inconsis- 
tent claim was added ; see drd., at p. 589, as to the proceedings on appeal. 

(&) Jones vy. Curter (1846), 15 M. & W. 718; Serjeant v. Rash, Pad @ Oe, 
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Sus-Sect. 2.—Waiver of Forfeiture. 


1044. It is at the option of the lessor whether he will take advan- 
tage of a forfeiture or not (/), and if he elects not to do so the for- 
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feiture is waived. Such election may be either express or implied, forfeiture, 


and it is implied when the lessor, after the cause of forfeiture has 
come to his knowledge (m), does any act whereby he recognises the 
relation of landlord and tenant as still continuing(). The onus of 
proof that the lessor knew of the cause of forfeiture is on the 
lessee (0). By such act of recognition he is precluded from saying 
that he did not do the act with the intention of waiving the for- 
feiture(p). Buta lessor does not waive the forfeiture by merely 
standing by and secing it incurred, where, for instance, the lessee 
makes alterations in breach of covenant and the lessor does not 
interfere : there must be some pusitive act of waiver (q). 


1045. A subsisting tenancy is recognised, and, provided that the 
lessor has notice of the cause of forfeiture, the forfeiture is waived, 
by his bringing an action for (7), or by the mere receipt of, rent which 
has accrued due since the cause of forfeiture(s), whether the 


{1903} 2 K. B. 304, C. A.; seo Atlkenny Gas Co. v. Somerville (1878), 2 L. R. Ir. 
192. 

i) Seo p. 530, ante. 

m) Waiver implies knowledge ; see Pennant’a Cuse (1596), 3 Co. Rep. 64 0; 
Harvey v. Oswald (1697), Cro. Iliz. 563, 572; Roe d. Greyson v. Harrison (1788), 
2 Term Rep. 423. 

(n) Ward vy. Day (1864), 5 B. & S, 359, $42, Ex, Ch.; Re Garrud, kz parte 
Newrtt (1881), 16 Ch. 1), 522, 483, C. A.s see Green's Case (1582), Cro. Eliz. 3. 

0) Matthews vy. Smallwood, (L910) 1 Ch. 777. 

p) Toleman v. Portbury (N71), L. R26 Q. 1. 245, 248. 

q) Doe d. Sheppard vy. Allen ; 1810), 3 Taunt. 78, 81; Merry v. Davia (1858), 
3 C. B. (N. 8.) 769; compare Griffin v. Tomkins ‘isle 42. 'T. 350, 362. But 
it will be a waiver if the lessor encourages the lessea to xpoend money (North 
Staffordshire Stecl ete, Co. v. Camoya (1865), 11 Jur. (N. 8.) 600, C. A > seo Hume 
v. Ant (1811). 1 Ball & B. 354); und as to acquiescence, suo Wihatehead vy. Bennett 
(1861), 9 Wo. G26. sin 

(r) foe d. Crompton v. Minshall (1760), Buller, Law of Nis: Vrius, ith ed., 
96; Dendy vy. Nicholl (1858), 4 C. B. (x. 8.) 8765 Penton v. Barnett, (1808) 2 
Q. B. 276, C. A. The lessor, if he takes ndvantago of the forf-iture, will recover 
the equivalent of the rent as mesne prolite. The taking of other procoedings 
which imply the continuance of the tenancy will also operate us a waiver of the 
ay. see J'ellatt v. Loosey (1862), 31 Ld. (c. Pp.) 281; Evans v. Darts (1878), 
10 Ch. D. 747. 

(8) Pennant’s Case (1596), 3 Co, Rep. 648, 64 b. note (B); Whitehent y, Fos (1616), 
Cro. Jac. 398; Gumirightd. Walter v. Darda‘1 778), 2 Cowp, 803; Arnaby v. Woud- 
ward (1827), 6 B. & C. 519; Voed. Grefith v. Pritchard (18338), 5 B. & Ad. 
765; Deed. Gatehouse v. Rees (1838), 4 Bing. (N.C.) 384; Pellatt v. Munsey, supra ; 
Miles y. Tobin (1867), 17 1, T. 482; Chiford v. Rev'ly (1869), 4 RC, 1 
218; especially if the lessor has ulxo required repairs to Le done (Griffin 
v. Tomkins (1880), 42 L. T. 359). Payment into the lessor's banking account, 
if usual, may operate as a waiver, although tho lessor has instructed the 
bank not to receive it (Pierson v. Harvey (1865), 1 T. 1. KR. 430). It is 
sufficient if payment is accepted from an under-tenant (/’rice v. Woruned (1 65%), 
4H. & N. 512) or other person in satisfaction of the rent (e/latt v. Loosey, 
supra). The rule applies to a Crown lease (Bridges v. Longman (1857). 24 Beav, 
97). The forfeiture is not waived by acceptance of rent accrued due before the 
cause of forfeiture (Green's Case (1582), Cru, Eliz, 3; Price v. H orwood, “pra 
unless at the same time the lessor recognises the tenancy as rubsiating, where, 
for instance, he describes the leenee as such in the receipt ; eee Crees Case, supra, 
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forfeiture is for condition broken or under an express proviso for 
re-entry (t), by distraining for rent, whether accrued due before or 
after the cause of forfeiture (a), unless the object of the distress is 
such that the distress does not imply a recognition of the tenancy, as 
where it is levied for the purpose of escaping the requirement of 
formal demand of the rent (), and by agreeing to grant a new lease 
to commence from the regular determination of the existing lease (c). 
Probably also an absolute and unqualified demand of rent due after 
the cause of forfeiture, made by the lessor or his duly authorised 
agent, operates as a waiver(d). But if the lessor has already 
shown a final determination to take advantage of the forfeiture, 
for instance, by commencing an action to recover possession, no 
subsequent act, whether receipt of rent(e), or distress(f), or 
otherwise, will operate as & waiver. 


1046. Where the breach of covenant which gives tho right of 
reentry 18 a continuing breach (g), there is & continually recurring 


Where notice has been given to repair under a covenant requiring notice of a 
specified longth, there is no forfeiture till the expiration of the notice, and 
receipt, after such expiration, of rent which accrued due before is no waiver 
(Cronin v. Rogers (1884), Cab. & Kl. 348): but this assumes that the breach of 
tho general covenant to repair has been waived ; see p. 510, ante, 

if Marsh vy. Curteys (1596), Cro, Eliz. 528, The waiver cannot be prevented 
by the rent being accepted without prejudice to the forfeiture (Davenport vy. R. 

1877), 3 App. Cas. 115, P. Ci; seo Croft v. Lumley (1855), 6 E. & B. 648, 
ee , 682, a Ch.; (1858), 6 H. L. Cus. 672, 744 5 Strong v. Stringer (1889), 61 
« T. 470, 472). 

(a) Green's (‘aae (1582), Cro, Vliz, 3; Pennant’s Case (1596), 3 Co. Rep. G4 a; 
Doe d, Fluver y, lek (1880), 1B. & Ad. 428 5 Doe d. Darel v. Williams (1835), 
7C.& 2.322. Since, apart from statute, the lundlord can only distrain dining 
the continuance of the tenancy, it makes no difference whether the arreurg 
accrued due before or after the forfeiture, In ordinary cases of dotermination 
of tenancy, distress can be made within six months after the determination 
under the Landlord and Tenant Act, 1709 (8 Ann, ¢. 1S); but this does not 
apply whore the tenancy is determined for forfeiture ((/rimicood vy. Moss (172), 
1. ROTC. P. 360, 865; Airkland vy. Briancourt (1890), 6 'T. I. R. 441; compare 
Ward vy, Day (1864), 5B. & 8. 350, Ex. Ch.; and see title Distress, Vol. X., 
p. 150. But the continuing in possession of a distress levied before the forfeiture 
is not a waiver (Doe d. Taylor v. Johnson (1816), 1 Stark. 411). 

(h) Seo Common Law lrocedure Act, 1862 (15 € 16 Vict. c. 76), 8. 210; p. 536, 
ante; Lrewer d. Onalow Sse v. Eaton (1783), 3 Doug. (K. B.) 2380; Thomas v, 
Ludham, (1895) 2 Q. B. 400, ©, Az 

(t) Doe d. Weatherhead vy. Curwood (1835), 1 Har. & W. 140; Ward v. Day, 
supra, 

(il) Seo Doe d. Nash v. Birch (1836), 1 M. & W. 402, 408; and compare 
Toteman v. Portbury (18e2), LD. RQ. 2. 384, Ex. Ch. 

{e) Deed. Merecrast vy. Mewe (IS20), LC. & DP. HG; ree Luleman v, Portbury, 
suzea, at p. Sot. But receipt of rent may be evidence of a new tenancy from 
an year on such of (he furmer terms as are applicable (Evans v. Hyatt (1850), 
43 1. T. 176). 
re rion v. Moss, supra; see Kilkenny Gas Co. v. Somerville (1878), 2 

a at. te. 192, 

(v) Aig. a covenant to repair Geog v. Gregory (1866), L. R.2 C. P. 153; 
Ivntoa v. Barueét, (1898) 1 Q. BB 276, C. A.; eve Fryett d. Harris vy. Jeffreys 
(1786). 1 Kap. 383 ; and a covenant to insure ary d. Flower v. Perk (1830), 1 

& Ad. 428; Doed. Afuston v. filadwin (1845), 6 Q. B. 953). In the case of a 
covenant agninat assigning or underietting or permitting a third person to 
acoupy the premises, it is not a contiouing breach to alluw an underlessee to 
remajy jn possession (Walrond v, [fqukyne (1875), L. R10 C. P. 342) ; though 
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cause of forfeiture, and receipt of rent or the levying of distress 
is only a waiver of the forfeiture incurred up to the date when the 
rent was due (/), or the distress was levied (7), and the lessor is not 
precluded from taking advantage of the breach continuing since 
such date (i). 


1047. A waiver of the benefit’of a covenant or condition in a 
lease only extends to the particular breach of covenant or condition 
to which it relates, and is not a general waiver of the benefit of the 
covenant or condition unless an intention to that effect appears (/). 


Sus-Secr. 3.—Melief against For/eiture. 
(i.) Under the Conveyancing Acte, 1881—1892. 


1048. Before a right of re-entry or forfeiture(m) for breach of a 
covenant or condition in a lease can be enforced by action or other- 
wise(n), the lessor must, save in certain cases (0), serve on the lesseo a 
notice specifying the particular breach complained of, and, if the 
breach is capable of remedy, requiring him to remedy it; and in 
any case requiring him to make compensation in money for the 
breach. If the lessee fails within a reasonable time after service 





user of premises by the underlessee contrary to a covenant in the head lease 
may be a continuing breach of that covenant on the part of the lessee (Lawrie 
v. Lees (1880), 14 Ch. I). 249, 262, C. A.: affirmed (1881), 7 App. Cas. 19, 30; 
contra, Griffin v. Tumbina (1880), 42.1, 'T. 359), 

(ht) Doe d. Ambler y. Woodbridge (1829), 9B. & C. 376; Doe d. Baker y. dunes 
(1850), 5 Exch. 498. 

(1) Doe d. Hemmings vy. Durnford (1832), 2 Cr. & J. 667. 

(k) Fentony. Barnett, 1898) 1Q. B. 276, C. A. Ati a three months’ notice 
to repair was served under the Conveyancing and Law of Property Act, 1881 
(44 & 45 Vict. c. 41), 8. 14, on 22nd September, 1896, and on 14th January, 1897, 
no repairs having been done, an action was brought claiming the rent due on 
25th December, and possession. It was held, overruling eran v. Barnett (1897), 
13 T. L. R. 310, that the claim to rent was not a waiver of the breach of tho 
covenant to repair continuing after 25th December. But if the lessee does some 
repairs, and the lessor continues for several quarters to receive the rent while 
negotiations as to a new lease are going on, he will be held to have waived the 
ae notwithstanding that it is continuing (Gusdlemard v, Silverthorne (1908), 
99 L. T. 584). 

(‘) Law a Property Amendment Act, 1860 (23 & 24 Vict. c. 38), 8. 6. The 
statute speaks of ‘‘ actual waiver,” but this dues not mean expresa waiver by 
formal written document (Mil/s v. Grifitha (1876), 45 L. J. (a. B.) val}. At 
common law a condition against assignment was not apportionable, and 4 
waiver of a particular breach destroyed the condition altogether (JJumpor's (ase 

1603), 4 Co. Rep. 119 b); but this did not apply to a condition against under- 
etting (Doe d. Grifith v. Pritchard (1854), 5 B. & Ad. 765, 781; nee lvoe d. 
Boscuwen v. Bliss (1818), 4 Taunt. 735); and apparently the principle of Dumpor's 
(ase, eupra, does not apply to conditions which are capable uf continuing breach 
(Maunsell v. Hort (1877), 1.1L. B. Ir. 88,95, C. A.) 

(m) As to the jurisdiction in equity to relieve againat forfeiture, see title 
Eaviry, Vol. XIII., p. 153. Relief will be given where the landlord han dealt 
with the tenant eo as to lead him to suppose that the forfeiture would not be 


» Tawell, (1901) 2 
feieh, teu cmiets Garces Breet ae ee ‘ As to restraining 
the action where the Jeasor has himself committed » breach of covenant, see 
Pearam v. Hoghton (1629), 3 ¥. & J. 415. 

(0) See p. 542, post. 
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of the notice to remedy the breach, if capable of remedy, and 
to make reasonable compensation in money to the satisfaction of 
the lessor, then the latter can either re-enter or commence an action 
to recover possession (p). 


1049. The notice must be so distinct as to direct the attention of 
the tenant to the particular things of which the landlord complains 
in order that the tenant may have an opportunity of remedying 
them before an action to enforce the forfeiture is commenced (q) ; 
but it will not be bad because, in attempting to enumerate the 
specific breaches, it includes some breaches which have not been 
committed (1). It is not necessary that it should require payment 
of compensation in money (s). The notice may state a time within 
which the breach is to be remedied ; but the lessor will not be able 
to enter at the end of the stated period unless the time is in fact 
reasonable (t). 

(p) Conveyancing and Law of Proporty Act, 1881 (44 & 45 Vict. c. 41), 
a, 14 (1), which does nut destroy the lessor's right of re-entry, but merely gives, 
the lessee a lorus ponitentio: (Creawell v. Davidson (1887), 56 L. T. 811). In 
the Conveyancing and Jaw of Property Act, 1481 (44 & 45 Vict. c. 41), 6. 14, 
“lease” includes an orginal or derivative underlease, and “ lessee” and 
*Joasor’’ have corresponding meanings (ibid., 8.14 (3) ) ; inoreover, it includes an 
agreement for a lease where the lessee has become entitled to have his lease 
granted (Conveyancing and Law of Property Act, 1892 (55 & 56 Vict. c. 13), 
w. 5; seo Swain v. Ayres (1888), 21 Q. B.D. 289, C. AL; Strong y. Stringer 

1880), 61 1. T. 470), and a lease by estoppel (Keith v. Gancia (it.) & Co., Ltd., 

1908} P Ch. 774, 783, 791, 0. A.); and, as to tenancy agreements, see Charrington 
& Co, Ltd. vy. Camp, (1902) 1 Ch. 386; but if the lessee bus already committed 
breaches of the intended covenants ho is net entitled to have his lease granted 
und cannot obtain the statutory relief (Coatswurth v. Johnson (1886), 65 T. J. 
Ce B.) 220, C. A.) The Conveyancing and Law of Property Act, 1881 (44 & 45 

ict, c. 41), 8. 14, applies to leases made either before ur after the commence- 
ment of the Act (Ist January, 1882), and has effect notwithstanding any 
stipulation to the contrary (iid, 8. 14 (0). Where the lessor has waived a 
breach of a covenant to repair by receipt of rent accruing due during the 
currency of the notice, but no repairs have been done at the expiration of the 
notice, he can sue fur possession without serving a fresh notice (fenton v. Barnett, 
Catal Q. B. 276, C. A.); contra, if gome repaits have been done and negotia- 
tions have taken place (Guillemard v, Silverthorne (1908), 99 L. T. 584). Fur 
formn of notice, seo Mucyclopudia of Forms and Precedents, Vol. VIL, p. 691. 

(y) Mletcher v, Nokea, [1897] 1 Ch. 271, where a notice that the lessee had 
broken the covenants to repair, without giving any details of the want of repair, 
waa hell to bo insufficient ; see Me Serle, Gregory v. Serle, (1898) 1 Ch, 692; but 
tho notice need not specify tho particular acts which the lessee must do (/igyott 
v. Middleser County Council, (1909) 1 Ch. 134, 147). 

(r} Matthews v. Ueher, (1900) 2 Q. B. 535, C. AL; Pannell «City af Lundon 
Brewery Co., (190) 1 Ch. 496. But it will be bad if it claims in respect of 
special covenants to repair which are not in fact contained in the lease 
(Guslemard v. Silverthorue, eupra), or refers to the wrong covenant (/acob v. 
Doum, [1900] 2 Ch. 156). 

(@) Lock v. Pearce, [1893] 2 Ch. 271, C. A, overruling North London Free- 
hdd Land and House Co. v. Jacques (1883), 49 L. T. 659, and Greenfield v. 
Hanson (1886), 2 T. L. RB. 876. 

(t) See Horsey Fatate, Ltd. v. Steiger, 1899] 2 Q. B. 79, 92,C. A. A three 
months’ notice will usually be reasonable; see Penton v. Barnett, supra; but 
where the notice applies to all the premises and a longer period is necessary 
in reepect of wi it must be allowed in respect of the whole (//opley v. Tarvin 
Parish Council (1910), 74 J. P. 209). The defence that the tine allowed was 
not reasovalle need not be specially pleaded under B.S. C., Ord. 19, r. 14 (1 pley 
v. Tarvin Harish Council, eupre). As to pleading generally, see title PLzavine 
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1050. The notice may be addressed to the “lessee” by that desig- aor. 1. 
nation without his name (a); and where the lease has been assiene , Forfeiture 
it is sufficient if it is addressed to the lessee and other persons — 
interested and is served on the occupier (b). pba of 


1051. The service of the statutory notice, and default under it, Lemee’s right 
are essential preliminaries to the enforcement of a forfeiture (c); but ' Telief. 
after the lessor has thus become qualified to take advantave of the 
forfeiture, the lessee may still apply to the court for relief at any 
time before the lessor has actually re-entered (d). If the lessor is 
proceeding by action, the lessee can apply in the lessor’s action ; 
otherwise the lessee may himself bring an action and apply for 
relief (e); and the court may grant or refuse relief as it thinks fit, 
having regard to the proceedings and conduct of the parties in 
regard to the notice, and to all the other circumstances. Relicf, 
if granted, may be on such terms, if any, as to costs, oxpenses, 
damages, compensation, penalty, or otherwise, including an injune- 
tion against a further like breach, as the court, in the circumstances 
of each case, thinks fit(/). The lessee must, as a condition of relief, 
remedy past breaches (g), and relief will be refused if he avows an 
intention to commit breaches in the future (h). 


1052. The court may grant relief although there has been a Compensa- 
serious breach of covenant; where, for instance, premises are very 08. 
much out of repair (i); but if the lessee has remedied the breach, lie 
will only be required to make compensation when the lessor has in 
fact suffered loss (k); and where compensation is given it will, in 
general, be measured by the same rulc us damages in an action for 
breach of the covenant (i). 


(2) Conveyancing and Law of Property Act, 188] (44 & 45 Vict. ¢. 41), 
8. 67 (2). As to service of the notice, see rltd., s. 67 (3). 

(b) Cronin v. Rogers (1884), Cab. & El. $18; but a notice served on a mero 
equitable assignee is insufficient (Gentle v. Faulkner, [1900] 2 Q. BB. 267, C. AL). 

(c) If the notice has not been served the Iessur's action to enforces the for- 
feiture will necessarily fail (Greenfield v. Jdanson (1856), 2 T. L. H. 876; see 
Jacques v. Harrison (1884), 12 Q. B. D. 165, C. A.; contra, Scott v. Brews 
Sepa € (o., Ltd. (1s84), 51 1. T. 746). Nor can the lessor obtain a mere 

eclaration of forfeiture not to be followed by 1¢-entry (Islan v. Rosenthal 
(1906), 22 T. L. R, 283), But a notice is not a necessary preliminary of an 
action for a receiver oh sti (1i.) & Co, Ltd. ve Camp, {1902 ) } Ch. 386; 
nd see Leney & Sona, Lid. v. Callinyham and Thompeon, (1905) 1K. B. 79, C. A.). 
(d) Rogers v. Iice, {1892} 2 Ch. 170, C. A.; Lock v. learce, [1893] 2 Ch. 271, 
74,0, A.; Scolt vy. Lrewn (Multhew) & Co, Ltd., supra. 

(e) The lessee cannot apply by originating summons (Lock v. Pearce, supra) ; 
but if the application is made in an action it is not essential that the relief shall 
have been claimed by the pleadings Solos ison ¥. Thomson (1883), Cab, & BL 72). 

(f) Conveyancing and Law of Property Act, 188] (44 & 45 Vict. ¢. 41), 

. 14 (2). The right to relief is a chose in action, and devolves, in the event of 
the leasee’s bankruptcy, on his trustee, who can assizn it to a pe (Howard 
v. Fanshawe, [1893] 2 Ch. 581, 699). Aa tothe cunditions of relief, nee Quel/ter 
v. Mapleson fisoay 9 Q. B.D. 672, C.A.; North London Frerhold Land and 
House Co. y. Jacques (1883), 49 L. T. 659; Bond v. Freke, {1684} W.N. 47. 

(g) Rose v. Spicer, Rose vy. JIyman, [1911] 2 K. B. 234, U. A.; see Luteon ¢. 
London School Board (1904), 69 J. P. 9. 

h) Rose v. Spicer, v. Hyman, supra. 
i) Milchison v. Thomson, suyra. 
k) Skinners’ Co. v. Knight, [1891] 2 Q. B. 542,C, A.; see p. 612, ante, 
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In addition to such damages, the lessor is entitled to recover the 
reasonable costs incurred by him in the employment of a solicitor, 
and surveyor or valuer, or otherwise, in reference to the breach ((). 

Where relief is granted it is not necessary that a new lease shall 
he executed ; the lessee continues to hold the premises under the 
old lease (m). 

The lessee cannot be compelled to perform the conditions of 
relief, and if he declines to do so, the order for relief will be treated 
as abandoned (7). 


1053. The statutory provision above referred to(o) does not apply 
to a covenant or condition against assigning, underletting, or parting 
with the possession of the land demised (p) ; hence, in the case of 
breach of such a covenant or condition, no notice is required before 
enforcing the forfeiture, nor can the court grant relief under the 
Btatute (q). As regards a condition for forfeiture on bankruptcy of 
the lessee, or on taking in execution of the lessee's interest, the 
statutory provision above referred to(o) is also excluded (1); but 
the exclusion operates only after the expiration of one year from 
the bankruptcy or execution, and provided the lessee’s interest is not 
sold within the year(s). Hence, within the year, and afterwards 


(1) Conveyancing and Law of Property Act, 1892 (55 & 56 Vict. c. 13), 8. 2 (1). 
Svlicitor and clivut costs are generully given. Dreviously to this statute such 
costs could not be included in damages, though their payment mght be made a 
condition of relief (Bond v. Freke, [1884] W.N. 47; Bridye v. Quick (1892), 61 
L. J. (a. 8.) $74). But they are recoverable only where the lessor waives the 
breach by writing under his band, or when the lessee is relieved under the 
statute; not where the lessee complies with the notice, and so avoids the 
forforture (Mind vy, Nineteenth Century Building Society, (1894) 2 Q. B. 226, C. A.). 
As ty solicitors’ remuneration, see title SoLicirors. 

m} Dendq v. Fvana, (1010) 1 K. 2. 263, C. A. 

n) Talbot vy, Rlindell, aap 2K. B. 114, 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 14; 
see p. 50, ante, and the text, su) ru. 

(p) Conveyancing and Taw of Property Act, 1881 (44 & 45 Vict. c. 41), 
o. 14 (6) (i); or disposing of the land leased (:d:d,); but this does not include 
w condition against assignment for the benefit of creditora ((ientle v. Mauihner, 
1900] 2 Q. B. 207, C. A.). 

(y) See Barrow v. lauaca & Son, (1891) 1 Q. B. 417, C, A.; and there is no 
relief in such a case in equity (ihe. ; seo Wafer vy. Mocato (17245, 9 Mod, Rep, 
112; dill v. Barclay (1811), 18 Vea. 56, 63). As to auch a covenant, «¢ 
p. 576, post. 

(r) Convevancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
@. 14 (6) (i.); Ke Wadler, Ex parte Gould (1884), 13 Q. B.D.454. Aa to exclusion 
of Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 6. 14, in 
tho case of mining leases, see title MINES, MINEKALs, AND QUARRIES. “ Kank- 
ruptey” includes the liquidation of a company (Conveyancing and Law of 
Property Act, 1881 (44 & 45 Vict. c. 41). 2 (xv.)); Horsey Eetate, Ltd. v. 
Ntewger, Tis99] 2Q. 8. 79, C. A.); even if only for the pu of reconstruction 
(fryer v. Ewart, [1902] A. C. 187); and see Ke Walker, Ex parte (fuuld, supra ; 
titles Baxxrurrcy ann InsotveEncy, Vol. IL., P 149; Compantzs, Vol. V., p. 578. 

(#) Conveyancing and Law of Property Act, 1892 (55 & 56 Vict. c. 13), 
@.2(2). But this partial saving for bankruptcy and execution does not apply 
tn leases of agricultural or pastoral land ; of mines or minerals; of a public- 
house or beershop; of a fu house; or of any property with 
to which the personal qualifications of the tenant are of importance for the 
preservation of the property, or on the ground of neighbourhood to the lessor 
or any pereon holding under him (slid, a. 2 (3)). 
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if there has been a sale within the year, notice must be given 
before forfeiture, and relief may be granted (ft). The statutory pro- 
vision (wu) above referred to does not apply to forfeiture for non- 
payment of rent (rv). 


1054. The statutory provision above referred to (u) did not confer 
on an underlessee, whether of the whole or of part of the property 
comprised in the head lease, a right to relief against forfeiture for 
breach of @ covenant or condition in the head lease (iw); but 
by another enactment («), where the lessor is proceeding by action 
or otherwise to enforce the forfeiture, the court may, on the 
application of the underlessee of the whole or part of the demised 
property, either in the lessor’s action (if any), or in an action 
brought by him for that purpose (/), make an order vesting in 
the underlessee, for the whole term of the lease or nny less 
term, the property comprised in the lease upon such conditions 
us to execution of any deed or other document, payment of rent, 
costs, compensation, giving security, or otherwise, as the court in 
the cireumstances of ench case thinks fit (¢). This is an independent 
enicinent, and not simply a provision amending, and to be read 
subject to the qualifications of the earlier statutory provision above 
referred to (d). Consequently it empowers the court to grant relief 
against conditions of forfeiture on bunkruptey (¢), and against for- 
feiture for non-payment of rent (/), and for breach of covenants of 
uny description, lncluding covenants against assigning, although, as 
to matters for which the lessee cannot get relief, this will only be 
given to an underlessee in exceptional cases, and where he lias not 


(f) Horsey Estate, Ltd. v. Steiger, (S09; 2 Q. TL 70 (. AL To obtain the 
benefit of this provision the sale must either bs completed by conveyance, or 
the contract for sale must be ubsolute; a conditional contract entered aite for 
the purpose of the statute is not sufficient (Me Castle Cleary) & Sons, Mitehed 
v. Caatle (Henry) & Sons (1906), Gt LT. 3a6.,. 7 

(a) Conveyancing and Law of Property Act, 18s] (44 & 4a Viet. c 41), 8. 115 
seu pp. 539, ante. 7 

co) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8.14(%). As to rehef in this case, see p, O14, post. Seg 
: (mw) Burt vy. Gray, [1d01) 2 Q. BB. Ys; nee Cresirel ve Taccudaun (IBSe,, ob 

» TP. 8ii. 

(a) Conveyancing and Law of Property Act, 1802 (59 & 06 Viet. « 15), 4. 4. 

(1) As ty the mode of application, see note fj, p. GAT, ante. 2 

(c) In the Conveyancing and Law of Property Act, 1sgl (05 € 50 Vito e. 15), 
 underlease " includes an agreement for an undetlean: where the under leanne 
has become entitled to have his lease pranted, and “under te ase OC rnetules any 
persion deriving tithe under ot trom an Wuderiensee Cabed,, 94. The unalet iene 
hiust pay the costa of obtaming relict Luelon brodge Balding Co. v. Vhvcettter ns 
(1903), 89-1. T. 60), including the costs of an IQUIry necesnury for determin 
the new rent (Awart v. Fryer (1902), 66 LT. 676). The estate ao sented in 
new estate (Serjeant v. Nush, Field & Co, (1000, 2K. B. HO, HH ee A » The 
rent inay be increased (Zwart v, Fryer, (1901) 1 Ch. 400, a, C. ALS Choline ley 
Srhoul, Highgate Wardens ete) ve Sewell, [1H } 2. B. 905, 91), and anay bo 
estricted tu part of the land originally leased ( Lenten Bredge Dartdings Cow. 
Thomson, supra); see also Gray v. Bonsall, (id DRT Oot, A . 

(tf) Conveyancing and Law of Dreperty Act, 1N9] (44 & 4 Vict. o. 1.6 U4; 
sce p. 539, ante; see Gray v. Honsall, supra, 

te) Chol meley School, Highgate (Wardeve e.} v. Seuweld, aupra, 

\/} See p. A160, post, 
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been guilty of negligence (7). The lessor cannot recover as against 
an underlessee the costa of his solicitor and valuer in reference to 
the breach which gives the right of re-entry (h). 


(ii.) Relief from Forfeiture for Non-payment of Rent. 


1055. The proviso for re-entry on non-payment of rent ia 
regarded in equity as merely a security for the rent, and accordingly, 
provided that the lessor and other persons interested can be put in 
the same position as before (i), the lessee is entitled to be relieved 
against the forfeiture on payment of the rent and any expenses to 
which the lessor has been put(k). This right to relief has been 
recognised, and restricted as to time, by statute. If the lessor 
has brought an action to recover possession, the lessee or his 
assigns may, at any time before trial, pay or tender to the 
lessor, or pay into court, all the rent in arrear, together with costs ; 
thereupon all further proceedings are stayed, and the lessee or 
his assigns hold the demised lands under the lease, without any new 
lease (/). After trial and judgment for recovery of possession 
the lessee is still entitled to relief, but he must apply within six months 
from the date when the judgment was executed; after that time 
he is barred from relief(m). If, however, he applies in time and 
obtains relief he holds the demised lands, as in the former case, 
according to the original lease, without any new lease (n). The 
jurisdiction is exercised by the High Court of Justice (0). 


(g) Imray v. Oakshette, [1897] 2Q. B. 218, C. A., Afatthews v. Smallwood 
(1910) 1 Ch. 777. 

(h) Nind vy. Nineteenth Century Ruildiny Society, [1894] 2 Q. TB. 226, C. A. 
As ty recovery of costs by the lessee against a sub-lessee, see Clare y. Dolson, 
(1911] 1 K. B. 38. 

§) See Stanhope v. Haworth (1886), 3 T. L. B. 34, C. A. 

k) Wadman v. Caleraft (1804), 10 Ves. 67; Z/eward v. Fanshawe, [1895] 
2 Ch. 581, 388; Dendy v. Evuns, {1910} 1 K. B. 263, 270, C. A. It isthe same 
whether there is a proviso for re-entry or whether the lease is conditioned to bo 
void on non-payment of rent (Loweer v. Colby (1841), 1 Hare, 109, 128). In 
Ireland an underlessee or incumbrancor who pays rent to avoid a forfeiture is 
entitled to a first lien on the ground of sulvage (Neve v. Hales (1813), 5 
1. Eq, R. 507; Locke v. Kvans (1823), 11 1. Hg. R. 52; seo Fetherotoney. Metchelt 
(1848), 11 1. Eq. R. 35), 

(¢) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), 8.212. In order 
to satay prococdings it is cascntial that the rent should be brought in; see, 
on the earlior Irish Statutes, ( Mahony v. Dickson (1805), 2 Sch. & Lef. 400; 
Clancy v. Roberts (1838), 1 1. Eq. R. 21 ; as to an open account betwoen land- 
lord and tenant, ece Beasley v. darcy (1800), 2 Sch. & Lef. 403, n.; O'Connor 
v. Spaight (1804), 1 Sch. & Lef. 305. A santease is entered to relief on the 
wame terms as the lessee (Doe d. Whitfield v. Roe (1811), 3 Taunt. 402). The 
relief protects under tenants (Nhine v. Gough (1811), 1 Ball & B. 438), 

(-) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), #. 210; see Weary 
v. in (1830), 4 Bli (w. 8.) 64, H. TL. As to rent accruing due after judg- 
ment in ejectment where the tenant is restored to possession, see I'tlzon v 
Burne (1889), 24 L. BR. Ir. 14, 0. A. 

(n) Common Law Procedure Act, 1860 (23 & 24 Vict. o. 126), #. 1. Formerly, 
when relief was granted after the determination of the lease, a new lease had 
to be executed (se0 Here v. Elms, [1893] 1 Q. B, 604, 608; Dendy v. Evans, 
eupra, at p. 266). 

(e) The Comamon Law Procedure Act, 1852(15 & 16 Vict. o. 76), left the lessee 
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Where the lessor has re-entered without the assistance of the court, 
the lessee is similarly entitled to relief, and this will be given upon 
the statutory terms, namely, that, on payment of rent and costs, 
he shall hold under the original lease without any new lease, But 


apparently this relief will be given only within six months of the 
re-entry ( p). 


1056. An underlessee is entitled to obtain the statutory relief 
referred to in the preceding paragraph (7) against forfeiture of the 
head lease for non-payment of rent; and it is not necessary that he 
should prove his title under the original lessee; if is sufficient that 
he is in possession and claims as underlessee (r). Bat if he does not 
apply until after the lease has been actually determined by the 
lessor (a), he must, since the granting of the relief means the revival 
of the lease, bring the original lessee, and, where the lease has been 
assizned, the last assignee, before the court (1), or must satistuetorily 
account for their absence (a'. On the other hand, ifthe anderlessee 
applies before actual determination of the lease, the presence of the 
lessee and assignee is not necessary (10). 





ee eee ee . ee aren - a 


toapply in equity for rehef: the Common Law Procedure Act, 1860 (25 & 24 
Vict. ¢. 126). empowered the courts of commen law to give relief, amd) thos 
jurisdiction has pussed to the High Court ‘see Wes. Leta Ts WOT DR. 
17). Breach of covenant by the lesseeisine har te the rehaf OSeranton vw. Berge 
(18283, Beat. 170s. Nato forferture of aight of renewal for non pouvinent of 
rent, woe Mudioy ve Gof Vsut), PT Ch RR. ft MM Pennell vi Burnett, Rernett 
¥. (loing (1841). 4 1. hy. Rohs Bat gerald yo tro nedé CINH1), 61. Ey R. 
455: and for non-payment of fines, seo ator vy, Midahkdd Vsia), EP Bh. 1st, 
H. [a5 Trant ve docger tani 2 Bh On sn E. 

(pp) Meawand vv. Faneieire, (sah 2 Ch ost, ann 3. . 

(y) Ze. under the Conan Law Pro edure Aet, Pot (14a & Ms Viet. e. ASS 
soe p. 44, ante. Tn the Common Law Procedure Act, Iso (10 & 16 Viet. 
c. 76). 8. 210, the words used are (the letsee or bit desiree or other porwr 
chiming or deriving under the wad lease," which are clearly wade enegh 
to include uniderlessees, DPndet. 3. 212, the worl are (the fe gmint oor dius 
axignee "stat tenant here includes an uldepsnmseg@y omew die dd Wyatt y. 
Buren Sha, 1 CO 625, on the prosens of the Landion! and Tenor? Act, 
1730 4 Geo, 2.6. 28.8 4. replaced dy the Common Loew Procedure Net, Psog 
(5 & WW Vite. T6, ae 2E 2b2. The relief oe uvaiable for iuortyagees by 
stiheden: ws flare vy Boe, IME TQ. BB. 60n, Newtolty. Becaian Oni, 72 
Lh. Psa A Aste. ntrbution between ands tlessees, wea Wecder v. Smith 
(Issa, 2 Vern. 1G. and cetnpore note “eo, pds, ads, 

ir) Veore y. Srnec aid Corns, S907 2 he Is, A. 

(e Tt sens that the fiodvment: determines the leiaees the Jease doe tet 
coutinive tid Poessemsdee aM delivered under the judyiuent ; ea dandy ve Lana, 
figter 1K. 263, 206, 0 A. . 

io dtarey. Bons, anyon, at p 609; compare Adama sy. 80) Leger (8000, J Ball 
& 7). 18), 

ay Heenphreys ¥. Morten, W0d7 1 Ch. 739, where the presence of the lessee 
was dispansed with on the pronud of bia bankruptcy and aeagninent by his 
trustee an bankruptey, and of the asignee on the yround of his disappesranoe 
for twouty-#1x veurs, 

(B: Doe d. Woot) y. Beran, aupra; Hare v. Elma. anya, at p. On. Tn Tray %. 
Boneall, (19047 1 1K. B, GOL, 606, (AL it appears to have been considered that, 
in proceedings fer relef under the Common Law Procedure Acts, the preaetioa 
of the lessen and assizner waa necessary although the lessor had not actually 
obtained poase=sien, and this was regarded ag a reason for procooding under the 
Vonveyancing and Law of Property Act, 1892 (55 & 46 Vict. c. 15, In dati 
however, proceedings under that Act can only be taken before ee 
until re-entry the presence of the lessee is not required under the Common law 
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Tho underlassee can also apply for relief against forfeiture of tha 
head lease for non-payment of rent under the Conveyancing ant 
Law of Property Act, 1892, 8. 4(c); but he must apply before the 
lessor has regained possession (d), and the court can impose terms 
ag a condition of the relief. The proper course is tu order that the 
premises shall vest in the underlessee for the residue of the term of 
the underlense upon his executing a deed of covenant to pay the 
rent and perform the covenants of the head lease during such 
residue. He must also pay the arrears of rent and costs, and make 
good any subsisting breaches of covenant (e). 


1057. Where relief is given against forfeiture for non-payment of 
rent the applicant must pay all the lessor’s costs properly incurred 
in the proceedings for relief. But he does not pay the costs of the 
lessor so far as they have been increased by resisting his claim (/); 
and if the lessor has recovered judgment in ejectment without costs, 


the lessee will, on obtaining relief, only pay the costs of the summons 
for that purpose (9). 


Secr. 2.— Surrender, 


1058. A surrender of a term may be either express or implied 
Under the Statute of Frauds (), an express surrender must be by 
deed or note in writing, signed by the surrenderor or his agent 
thereunto lawfully authorised by writing. Under the Real Property 
Act, 1815 (i), 8 surrender in writing is void at law, unless made 
by deed, except where the interest surrendered might have been 
created without writing(/). The effect of these enactments is 
that terms not excoeding three years, whereon not less than two- 
thirds of a rack-rent is reserved, can be surrendered by writing not 
under seal; other terms must be surrendered by deed. Surrenders 





Procedure Acts. Hence, this is not a reason for preferring the procedure under 
the Couveyancing and Law of Property Act, 1892 (65 & 56 Viet. c. 13) (are 
Mumphreia vy. Morten, (1906) 1 Ch. 739, T4E (aryguendo); and compare Rogers v. 
‘ice, (U8V2] 2 Ch. 170, GA.) 

(r) 09 & 46 Vict. c. 15,8. 45 see p. 543, ante, 

td) See Rogers v. Rice, anpray compare p. 541, ante. 

" Gray v. Bonecli, (190471 A. 2. 601, 608, CL A. 

Sf) Howard vy. Funahawe, [1895] 2 Ch. o81, 592 : Ilumphreys v. Morten, supra, 
at p 143; noo Newbold ¥. Bingham (1895), 72 L. T. 852, C. A. 

iq) Croft v. Londou and County Banking Co. (1885), 14 Q. B.D. 347, C. A. 

4) 29 Car. 2.0.3. 8.3. Previously to this statute a term could be surren- 
dered verbally (wee Sleigh ¥. Bateman (1596), Cro. Eliz, 487; Farmer d. Karl v. 
Rapra (1750), 2 Wils, 26, 27); under the statute a verbal surrender is void 
(Matthews vy. Sawell (1818), 8 Taunt. 270), even though the tenancy wus created 
verbaliy (Teyler vy. Chapman (1793), Peake, Add. Cas, 19). And so also is 
vertu) agreement for the determination of the tenancy, which is equivalent to 
@ surrender (Thomsen y. Wileum (1818), 2 Stark. 379; compare Due d. Read 
v. Rudout (1814), 5 Taunt. 519); even though the tenancy was created 
vorbally (Mollet ¥. Brayue (1809:,2 Camp. 103). For forma of surrender, see 
Encyclopedia of Forms ond LPrecedents, Vol. VII., p. 668; Vol. XIL, 


Pp. ef seq. 

(s) 8 @ 9 Vict. c. 196, 6 3. A deed was not rendered necessary by the 
Bratute of Frauds (29 Car. 2, 0. 3) (Surmer d. Earl y. Rogers, supra 

(4) This refers to the original creation of the interest, not to the residue 
which is surrendered (see Wallis v. Masds, {1893} 2 Ch. 75). 
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by act or operation of law are excluded from the above-mentiondd 
enactments (1). 
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1059. The surrender consists in the yielding up of the term to Form ana 
him who has the immediate estate in reversion in order that the eect of 


term may, by mutual agreement, merge in the reversion (m). Hence 
the parties to the surrender must be the owner of the term(n) and 
the owner of the immediate reversion expectant on the term (0); 
and apparently the surrender muat tako effect at once; there cannot 
be a surrender in futuro (p). But the use of the word “ surrender " 
is not necessary. Any form of words which shows the intention of 
the parties to effect a surrender will be sufficient, and the words will 
be construed so as to give effect to that intention (q). The surrendet 


(7) See title DEEns ann OTiER Instruments, Vol. X., p. 868, 

(mn) Co. Litt. 337 b; Bac. Abr., tit. “Leases and Terma for Year" (8.) 1, 

JST. A purt only of the premises may be surrendered 5 seo Aarynton vy. Morgan 
( BSA), 22). B74, C. AL A lessee cannot surrender before he has entered, 

ut if the lessee has entered, an assignee can surrender without ontry (Bac. Abr., 
tit. ‘‘ Leases and Terms for Years” (S.) 2 (2), p. S80). A term may be sur- 
rendered to a leasehold reversioner who holds for a shorter term (//iuphes vy. 
Robotham (1593), Cro, Eliz. 302; Bac. Abr., tit. “* Leases and ‘Terms for Years” 
(S.) 1, p. $75). Previously it was held that a term could not be drowned" in a 
terin (/’orry v. Alfen (1890), Cro, Eliz. 173). 

(n) See Seaward vy. Drew (1898), 67 1. J. (a. Bp.) 822, 323. The surrender 
must be of the entire term in the premixes comprised in it (Rurton vy. Barclay 
(1831), 7 Bing. 745, 737). A aub-leasee cannat surrender to the head lessor, but 
a surrender by the sub-leexee and lessee to the lessor will uperate aaa surrender 
by the sub-lessee to the Jessee, followed by « surteuder by the latter to the 
lessor (/'uramour v. Yardley (1579), Pe wd. O39, 541). 

(o) Hence a surrender to a sequestrator (Corntah v. Seareld (W828), BT & C, 
471, 476), or to a mortgagor, notwithstanding that the lease was granted by 
him (see p. $56, anée) under the Conveyancing and Law of Property Act, 1581 
(44645 Vict.c. 411,68. 18 (Robiina v. Whyte, (106) 1K. BL 125), 8 meffectual ; 
ree Cadie vy. Moody (1661,, 30 1, J. (ex.) dbo; Adwords vo Wicker (1NG6), 
L. R. 1 Eq. 403.) The asugnes of the revervon can accept a surrender and 
put an end to the rent, notwithstanding an agreement on the assiynment that 
the rent shall continue to be received by the usmgnor (Southwell ¥. Meutter 
(1880), 49 I. J. (@. B.) 356, C. Al; but sea Wood vy. Londonderry he ia 

1847} 10 Beav. 465), A tenant for hfe can accept a surrender under tho Settl 

sand Act, 1882 (45 & 46 Vict. c. 38;, aa, 13, 31; sen Laaten v. Penny (1892), 67 
L. T. 290; and title SETTLEMENTS. Ae to surrender where the revongoner 4a 
an infant, seo p. 351, ante; and title INFANTS AND Onttonen, Vol. XVIL, 

. 98; or a lunatic, see title Lunatics AND Persons or Uxsouny Minn, 
Where @ concurrent Jease ta granted cv as to pass the reversion on the prior 
lease (see p. 404, ante}, the later lessee cun accept a surrender of the curlier 
lease. 

(p) Weddell v. Capes (1836), 1 M. & W. 50, 62; Doe d. Murrell 9, Milward 

1838), 3M. & W. S28, per Parke, B., at f. 332; compare Hadcdey v. Vigure 
soa 4E. & B. 71,79. But see $7 Sol. Jo. 452, where it is stated that in 
"arker v. Briggs (1893), unreported, C. A., this opinion was not followed: und 
an agreement for a surrender entered into for valuuble consideration js euforce- 
able; compare Wallace v. Pation (1846), 12 CL & Fin. 491, 1 1. As to such 
an agreement where the lease haa been mortgaged, wee Phelpa v. Prothero (1849), 
2 De G. & Sm. 274; Phelps v. Prothero, I'rethero v. Phelps (1655), 7 De GQ. M. 
& G. 722,C. A. A future lease cannot be surrendered expressly, though it can 
be surrendered by operation of law (Hac. Abr., tit. “‘Jeasos and Torms for 
Years" (8.)(2) 2, p. 880). The acceptance by the tenant of an invalid notice to 
quit does not effect a surrender (Hesssll y. Landeberg (1845), 7 Q. B, 6358). 
) Hac. Abr., tit. ‘ Leases and Terms for Years” (8.) 1, p. 873; see Smith v. 
Mapleberk (1786), 1 Term Rep. 411; ie d iW yatt y, Stigy (1659), 5 Bing. 


urrender 


546 


Sect, 2. 
Burrender, 


Surrender by 


operation 
ot 


Ry delivery 
of pusseanion. 


LANDLORD AND TENANT. 


vests the estate immediately in the surrenderee without express 
acceptance, but is made void by his dissent(r). Where an express 
surrender is accompanied by the grant of a new lease, the old lease 
does not revive upon the new lease being or becoming void (s), unless 
the surrender is so expressed as to show that the parties intended to 
make the surrender only in consideration of the new grant, and then 
the surrender is construed as though it were conditioned to be void 
in case the grant should be void (é). 


1060. Delivery of possession by the tenant to the landlord and his 
neceptance of possession effect a surrender by operation of law (a). 
The surrender in this case depends upon the »greement by the 
landlord and tenant that the term shall be put an end to, and upon 
the change of possession in pursuance of the agreement (bv). The 
change of possession is esscntial(c). A parol licence to quit will 
not of itself operate as a surrender; but where the tenant gives 
up possession in pursuance of the licence, and the landlord accepts 
it, the surrender by operation of law is complete (d). ‘The surrender 
is effuctual although the landlord accepts possession under a mistake 
induced by the tenant, provided that the tenant’s conduct is not 
fraudulent (e). An implied surrender may be effectual under the 
Settled Land Act, 1882 ( /). 


(N. ¢.) 664. An agreement between the landlord and tenant that the lindlord 
shall have immediate possession operates as a surrender, if otherwise suitable 
for this purpose (MW i//iame v. Sawyer (1821), 3 Brod. & Bing. 70). 

(r) Le Thompaon vy, Lesch (1608), 2 Salk. 618 ; and as te the previous litigation 
in this matter, see thed/., 6th od., n. (b). 

‘ Due d. Rochester (Bishop) y. Bridges (1831), 1B. & Ad. 847. 

(t) Jed. Rgremont publ v. Courtenay (1848), 11 Q. B. 702, 712. See Zouch 
d. Abbot and Hallet y. Pursons (1765), 3 Burr. 1794, 1507. As to the effect of an 
unplied surrender, see p. 550, post. 

(a) In this case the law gives effect to the intontion of the parties as appearing 
from their acta, and cures the informality of the surrender; see (Cunnun v. 
Hartley (1850), 0 0. B. 634, n. (a). But the mere cancelling of the lease does 
not effect a surrender by operation of law, av as to get rid of the necessity of a 
formal surrender (Roe d. Berkeley (Karl) y. York (Archbishop) (1805), 6 East, 
86; Wootley v. Greyory (1828), 2 ¥. & J. 536, 542; Ward (Lord) v. Lumley 
(1860), 5 TH. & N. 870; title Deeps ann OruER InstruMENTS, Vol. X., p. 410); 
nor ix the ere tert primed facie ovidence of a formal surrender (Doe d. Cortail 
v. Thomas (1829), 9 B. & C. 288). Directing the occupier to attorn to the land- 
hes rita delivery of possession (Gray v. Balls, Field v. Morrison (1561), 

aw 2. 3Y5). 

(6) Phenée v. Popplewell (1862), 12 C. B, (n. 8.) 394, 342; Easton v. Penny 
(1892), 67 J.. T. 290, 292. A delivery up of part of the premises will be a 
surrender as to that part; see Holme vy. Brunshil (1877), 3 Q. B.D. 493, C. A. 

(c) Seo IWhitehead v. Clifford (1814), 6 Taunt. 518. Thus there cannot be a 
surrender by a conditional agreement which is not followed by the tenant 
giving up possession (Coupland vy. Maynard (1810), 12 East, 134, 140); or by 
an agreement to give up and aocept possession in the future (see Brown v. 
Burtinshaw (1826), 7 Dow. & Ry. (x. B.)603; Weldall vy. Capes (1836), 1 M. & W. 
50; see note { p), p. 547, ante); or by an insufficient notice to quit although 
accepted by the landlord, if the tenant retains preemie after the notice 
eargr v. nc (1825), 4 B. & 0. 922; Doe d. Murrell v. Milward (1838), 

. & W. 828). 
d) Grimman y, Legge (1828), 8 B. & C, 824, 325. 
e) Cruy v. Owen, {1910} 1K. B. 622; see title Esrorrzt, Vol. XIII, pp. 
375, 376, note (&). 

(f) 45 & 46 Vict. o. 33 ; see Badon v. Penny, aspra. The court cannot set up 

again a lease thus bond fide surrendered ( Nizon v. Hobinson (1844), 2 Jo. & Lat. 4). 
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There is a delivery of possession sufficient to effect a surrender 
when the tenant returns the keys of the premises, and the landlord 
accepts them with the intention of changing the possession (7). But 
the consent of the landlord to the delivery of the keys is essential, 
and it is not sufficient that they are delivered to his servant who 
does not return them (hk). If there is no consent at the time, the sur- 
render is not complete until the landlord takes possession in such 
manner as to estop him from denying that the tenancy is at an 
end (i). He does not thus take possession by attempting to relet the 
premises (/), nor by entering to do necessary repairs(/), nor by making 
occasional use of a part of the premises(m). But if, after the 
tenant has quitted the premises, the landlord relets them to another 
tenant who goes into occupation. this will effect a surrender from the 
time of reletting, unless the landlord gives notice to the tenant that 
the reletting is on his account (1). 


1061. A surrender by operation of law takes place when the 
lessee takes a new lease from the lessor to commence during the 
term of the old lease, even though the new lease is for a shorter 
term than the residue of the old term (0), This surrender is founded 
upon estoppel, and takes place without regard to the intention of 
the parties. The lessor has no power to grant the new lease except 
upon the footing that the old lease is surrendered, and the lessee, 
being a party to the grant of the new lense, is estopped (jp) from 
denying the surrender, Consequently the acceptance of the new 
lease operates as a purrender of the old one(q); and the result 
is the sume although the new lease is a future lease (r), or although 
the new lease in by parol and the old lease was by deed («). But it 
is essential to such a surrender that the new lease should be valid 
and should take effect at once as a lease; hence, there is no implied 

(9) Dodd v. Acklom (US45). 6 Man. & G, 672; won Natehbolt vo Morter (168%), 
2 Vern. 112; compare Mines Royal Socetiea vy. Maygnay (104), 10 Exch. 449, 
403, 

(4) Cannan v. Hartley (18603, 9 C. B. 634, 646; see Purnivail v. Grove (1800), 
8. B. ON. 8.) 46. 

(1) Quatier v. dfenderson (1877), 2 Q. BLT). 874, C. A. 

(k) Onatler yo Herderson, aupra, Strath v. Blackmore (1885), 1 TL TR, 267; 
nee Halpath v. Lulerta (1800), 3 Rep, 225; but if the landlord puts up a notice 
to let and paints out the tensnt’s name, this will be a resuinption of possession 
(Phevé vy. Popplewell (19625, 12 CL. (. 8.) 334, 342). . 

l) Smith v. Blacknuwe, eupra; but the mode of doing the repaira may imply 
that the landlord regards the huuse ag in his own occupation, sy as to complete 
the surrender (Smith v. Roberts (182), 9 T. L. RK. 77, C. A.W). 

m) (Qastler y. Hlenderemn, supra. _ 

n) Walls v. Atchean (1626). 3 Hing, 462. 

o) Dold vy. Acklom, supra, at p. 679. An acceptance of a new leasa of part 
of the demised premises ia a surrender only of thut part (Carnarcon (Lagl) ¥. 
Villeluas (1844), 13 M. & W. 313, 3423. 

(p) See title Estorrer, Vol. XIII., p. 375, There can, of course, be no 
implied surrender by an agreement to which the leawe is not a party (Vorry v, 
Allen (1690), Cru. Eliz. 173; compare Lasten v. Penny (1592), 67 1. T. 200, 


ee = 


292). 

re Lyon v. Rred (1844), 13 M. & W. 285, 306; Fenner v. Jake, {1900} 10 1. 
426; and eee the observations on these cases in title Esrorpen, Vol, XIT1., 
p. 376, note (k). 

(r) Jve’'s Case (1597), 5 Co. Rep. 11s. 

(¢) Dodd v. .Acklom, supra ; compare Fozuet ¥, Moor (1452), 7 Exch. 870, 
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surrender by the acceptance by the lessee of a new lease which is 
void (t), or which is voidable and is in fact avoided (a); or by a mere 
agreement for a new lease ()), unless, perhaps, 16 18 one which ig 
capable of being specifically enforced (c). 

Any arrangement between the landlord and tenant which operates 
asa fresh demise will work a surrender of the old tenancy; and 
this may result from an agreement under which the tenant gives up 
part of the premises and pays a diminished rent for the 
reinaindor (d), provided a substantial difference is thereby made in 
the conditions of the tenancy (e). But a surrender does not 
follow from a@ mere agreement made during the tenancy for the 
reduction (f) or increase (q) of rent, unless there is some special 
reason to infer a new tenancy, where, for instance, the parties make 
the change in the rent in the belief that the old tenancy is at an 
end (Ii). 


1062. A surrender is also implied when the tenant remains in 
occupation of the premises in a capacity Inconsistent with his being 
tenant, whore, for instance, he becomes servant or caretaker of the 
landlord (i). But on agreement by the tenant to purchase the 
reversion does not of itself effect a surrender, since the purchase is 
conditional on a good title being made by the landlord (A). 


(f) Toe d. Egremont (Marl) v. Courtenay (1848), 11. Q. 7B. 702; Doe d. Biddulph 
v. J'vole (INES), TL Q. BL TIS; see Zouch d. Abbot and Hallet v. larsona (1065), 3 
Burr, 1794, 1807; Wilson v. Serel! (1766), 4 Burr. 1975, 1980; Davison d, 
Bromley vy. Stonley (1768), 4 Burr, 2210, 2218. 

(a) Tho imphod surrender is subject toan implied condition that the surrender 
in to be void af the now lease is made void (Loe dd. Lgremont (Ear?) v. Courtenay, 
eupra, at p. 712; Masion ve Penny (US802', 67 1. T. 290; Zick ve London United 
Trameaya, Led, (108) 2 1. BL 126, 182, C. Al; Canterbury Corporation vy. 
Cooper (1908), 991. T. 612; affirmed (1900), 100 TL, T. 697, C. A.); that is, if it 
in void tn toto (Brinkiey v. AV Mim (1803), 42 1. Ro Ir. 482). The effect is the 
aamea whore the new lease is expressed to be mado in consideration of the sur- 
render of tho old lease (Naight vy. Wiiaine, (19007 1 Ch, 256% As toa voidable 
leaso, compare Boe do berkeley (earl) vo York (Archinshop) (1805), 6 East, 86, 
102; and as to tho operation of an express surrender, see p, 548, ante. 

(6) Foynet vy. Afeor (852), 7 Exch. 870; see déamerton vy. Stead (1824), 3 
B.& CO. 478, 482. The creation of a new tennney in favour of the lessee and a 
thin person, who ontors und ocoupies jointly with the lessee, will effect a 
surrendor (sled.). 

(c) See Walsh vy. Lonadale (1882), 21 Ch. 7. 9,C. A., and p. 367, ante; and 
an agreement for a new lease which is acted on is a surrender of tho old lease 
(Re Young, Ex parte Vetale (i882), 47 7. TL 480). 

d) Jonesy. Urudgman (1878), 39 TL, T. 500, 

¢) Holme vy Branskill (A877), 3 Qo 1). 495, CG. A. 

S) Crowley y. Vitty (1852), 7 Exch, 319; see Clarke v. Moore (1844), 1 Jo. & 
Tat, 723, 729; and compare Maprel v. Moor, aupra, at p. 877. 

(g) dnchiquia (Lord) v. Lyons (1887), 201, Ror. 474, 474, CA. 5 ee Grerkie 
wv. Alumk, Doe dp Monk ¥. Geekre (1844). 1 Car. & Nir. 307; Doe d. Monk 9. 
Gen dve (1844), 5 Q. B. B41; especially whore the additional eum to be paid is a 
porventage on Improvements made by the landlord, and is not strictly payable 
as rent (Dondlan v. Head (1832), 3. & Ad. 899, 905). ° 

(4) Heigra ve. Lawrance (1854), 18 J. PL 347. 

(0) Teter v. Nendad (1827), 6 BO & C. 703, 110; Lambert v. 3 Dounell (1864), 
18 1.C. 1. R. 136. This involvos delivery of possession to the landlurd, since 
& servant's possension i the possession of the master; see p, 340, ante, and title 
Nastrr ann SeErvanr. 

th) ddoe dQ. ffray vy. Slavion (1836). PML & Wo o095, TAbs Tarte vy. fharby 
(1046), 15 M&W. GOL: Bilis vy. Weeght (1997), 76 LT. 3ez, CA, 
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1063. The grant by the lessor of a new lease to a third person, 
with the assent of tho lussee, operates asa surrender of the old lease, 
provided that the old lessee gives up possession to the now lesseo at 
or about the time of the grant of the new lease (J); and the like 
effect is produced when the landlord, with the assent of the tenant, 
accepts another person as tenant (m), and such other person takes 
possession (n), unless the landlord reserves his richts against the 
original tenant (0). Receipt of rent from a person in possession 
may be evidence of the landlord's acceptance of him as temunt, 
whether he isa stranger (p), or whether he was already in possession 
as undertenant (q). 


1064. The surrender of the term does not destroy the rights of 
underlessces. As regards them, and also as regards third parties 
generally, the surrender operates only as a grant subject to their 
rights, and the term is treated as continuing so far as is required 
for the preservation of such rights(r). ‘This principle makes it 
necessary to provide for the substitution of a new reversion for the 
leasehold reversion which has been surrendered, and «also, in the 
ease of a surrender and renewal, for the validity of the renewed 
lease as against the underlessees. Under the Real Property Act, 
1845 (s), the estate of the head lessor () is deemed to be the 


(() Wallis v. Hands, (1893) 2Ch. 75. The change of possession piven the 
nototlely which is necessary to rure the estoppel upon which Che surrender 
depends (Laon vo Reed (1804), 1 ML & OW. 285, 8005 Creagh vy. Blood (Sta) 3 
Jo. & Lat. 153, 160); and thin change as essential to the angled murender 
(fhirison vy, Cent (isos, LH. & N, 744): see title Mstorrrns, Vol. NEIL, p. ba, 
note (4), Tt follows thut mere negotiations for a lease toa third person do nut 
cause a surrender (Vanven vo Lamb (1802), 3 Car, & Kir, 260, 

(an) Seg Woodleock yv. Nuth (1832), S$ Tang. 170; Doe d. dail vy. Wood (1845), 
14M. & W. 6523 Doran v. Kenny (186%, 3 1 1 Bq. 148; and compare 
Mathews vy. Sawell (1818), 2 Moore (icobo, 262. But there wili be no aurrender 
if it is the intention of the parties that the lease shall continue to east ¢/eford 
v. fictl/y (1870), 4 | ee Uae oe [’ 218% Where the londlodds are axecuters, accapte 
ance of the new tenant by une only will not suffice (furner v. /fardey (1812), 9 
M. & W. 770). 

(an) Thomas vy. Conk WSIS. 2B & Ald bn: Reeve vy. Bird ‘tsidy DP Cr. ML & 
R. 3! soon Taylor y. Chapanen (iittan, Poake, Add. Cn, Dues Dror dd. Mel? ve Wad, 
supra, An exchange between two tenants whe held under different Landlards, 
tiade with the consent of the landlords, operatesas a surrender of the old 
fenaneciers and the creation of & new tenancy us to each huldiug (ees v. Wolliacins 
(18335, 2 Cr. M.& Rast. ms . 

fo) Danacn vy, Lamb, any ra; and, as to vitiation of surrender by fraud, se title 
Fatorres, Vol. XPD, pp. 875, S78, nete %h 

(p) Laurauce ve Lace (1801), 2 2. & KF. 4355 compare Copland v. Watte 
(1815%, 1 Stark. 06: and see note (8), p. 475, ante. 

iq) Harding v. Crethorn (1703), Bap. oo. 

fp) Pleasant d. Hayton v. Henson (USI), 14 Kust, 234, 236: Joe d, Headen y, 
Poke AS16),5 M&S. 146, 45 Pike v. Eyre (18205, 9 B&O. 0 91, Mellor 
vy. Watkins (sv, K.9 Q. 15. 400: see Co. Litt. $86 bs Mh, Callegaire 
(17, and 2.) (1910", 54 Sol, Jo, 635; alies v. Spooner, flih; 2 K. Boats, 459, 
497, C. A.; and though a forfeiture destroys the tighte of underlessina (noe 
p. 531, anfe), vet if the lessor accepts a surrender after u cause of forfeiture bas 
accrued. the above rule prevails and the rights of underlessees are preserved 
(reat Western Rail. Co.v. Smith (18765, 2 Ch. D. 235,€. A. ; (1877) 3 App. Cas, 
165. Apparentiy it is the same althuugh the Jessor has no notice of the 
forfeiture at the date of the surrender (/’arker v. Jones, [1010] 2 K. B, $2), 

(e5 8 & ¥ Vict. c. 106, », 9. 


é 


(t) Lbid., 0. 9, refers to the estate which hull fur the time being confor, as 
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reversion on tho underlcase to the extent and for the purpose of 

reserving auch incidents to and obligations on the surrendered 
easehold reversion as, but for the surrender thereof, would have 
subsisted. Further, under the Landlord and Tenant Act, 1730 (a), 
whore a lease is duly surrendered (b) in order to be renewed, and a 
new lease is granted, the new Jease is as valid as if all the under- 
Jouses had been likewise surrendered ; and the respective rights and 
liabilities of the lessee and the underlessees are regulated as though 
the original lease still continued. The new lease passes an 
immediate estate, and not an interesse termini only (c); and the 
effect is to place all parties, as to every inatter, in the same position 
as if no surrender had taken place (d), but subject, as between t: 
head lessor and the lessee, to the terms of the new lease. 


1065. The surrender of the Jease stops the accrual of rent (¢) 
Where the lease is by deed with a covenant for payment of rent, 
rent accrued before the surrender can be recovered on the 
covenant (f); otherwise it is recoverable on the agreement or in 
an action for use and occupation (7). 


Sect. 8.—Merger. 


1066. Where a term of years becomes vested in the owner for the 
time being of the reversion immediately expectant on the term, thie 
term is at law merged in the reversion (tk). Thus a man cannot at 
law bo reversioner to himself (i), For this purpose the reversion 
is deemed to be the greater estate, notwithstanding that it is in fact 
shorter than the term ; honce a term of 1,000 years can be merged 


against the tenant under the [underlease}, the noxt vested right” to the 
premises; this is the reversion in which the surrendered lease has merged. 

(a) 4 Giew, 2, c. 28, 8. 6. The court could not compel a surrender of the 
va for the purpose of ronewal (Col hester ve Arnott (1700), 2 Vern, 
383), 

b) These words apply to both an express and an implied surrender. 

¢) Revlesiastical Commissioners for England vy. Treemer, (1803) 1 Ch. 166. 

d) Toe a. Falk vy. Marchetts (USS1), 1B. & Ad. 715, 721; Cousing v. Phillipe 
(1865), 3H. & C. 892, 901. 

(¢) Southive'l y, Srotter (1880), 49 TJ. (a. B.) 356. Upon accepting a eur- 
reuder from an assignee of the lease, the lessor cannot reserve his rizhts 
against the lesseo (Clements v. Richardson (1888), 22 L. R. Ir. 538), 

f) A.-d vw. Cox, Pearce vy. A-(. (1850', 3 HLL. Cas. 240. 
} Shaw v. Lomas (1s88), 09 1. T. 477; see p. 486, ante. 

th} Sew Burton yo Rarvlay (U8S1), T Bing, 745, 746, An aasignment of the 
residue of the torm by the lessee to the leasor, though only by way of mortgage, 
ia equivalent to a surrender (Colter v. Richardeon (1851), 7 Exch, 143); and so is 
a redemine by the lessee to the leasur for the whole term (/oyd v. Langfurd (1777), 
2 Mod. Rep. 174; Smuh v. Mapletack (1786), 1 Term Rep, 441); and if rent 1 
reserved, this is only recoverable us a sum in gross (Smuth v. Mapleback, eupra). 

(t) See Due d. Hawlinga y. Walker (1826), 5 B. & C. 111,121. The term and 
the reversion are concurrent estates and cannot exist together. It is different 
where the same man has successive estates, the one following immediately on 
the other; as an estate pur autre vie and a term to commence from the death 
of the ceafud que we; and as to theese there is no merger (tid.). Hence, if the 
leanee grante to his sub-leasce the residue of the term from the determination of 
the sub-lease, the sub-term ia not merged in the residue of the head term (Hyde 
v. Werden (1877), 3 Ex. D. 72, 84, 0. A.) 


Part XIJ.—DETERMINATION or TERM. 


in @ reversionary term of 500 years (k). Where the term merges 
the covenants attached to it are extinguished (/). 

But in equity there is no merger where the reversion and tho 
term are held by the same person in different rights, where, for 
instance, the reversion is vested in him as administrator, and the 
term beneficially (m). Even when they are held by the samo 
person in the same right, the question of merger is governed in 
equity by the intention of the parties, and there is no merger if it 
is intended that the term should be kept alive(n): the intention 
need not be express, but may be implied from a consideration of 
what would be for the advantage of the parties @). 

The equitable rule prevails in all cases (p). Moreover, the 
merger of a term does not in equity destroy restrictive covenants 
which are attached to 1t(g). 


1067. The merger of a term in the reversion formerly destroyed 
the covenants in a sub-lease(r); but now the head Jessor becomes 
the immediate reversioner on the sub-lease, and is entitled to the 
benefit of the covenants (s). The assignment of the residue of a 
term which has in fact merged may operate to create a new teri 
for the same length as such: residue (¢). 


Secr. 4.—-Diseluimer, 


1068. Where leaseholds are vested in a bankrupt, his trustee in 
bankruptcy may disclaim the property by writing signed by him at 
any time within twelve months after the first appointment of a 
trustee, but the period may be extended by the court; and if the 


(k) Bac. Abr., tit. ‘* Leases and Terms for Yours” (8.) 1 (2), p. 876; Stephens 
v. Bridges (1821), Madd. & G. 66, 

(!) See Dynevor (Lord) v. Tennant (1888), 14 App. Cus. 279. 

(m) Chambers v. Kingham oe 10 Ch. 1) 744. There was wo merger at 
law if the intere-t~ were held by one person in different rights, at any rate af 
the union was not due to his own act (/‘latl (Lady) v. Shap (16113, Une dae, 
275; denes v. Davies (1860), 6 H. & N. 760; allirmed (1661), 7 UW. & N. ous, 
Iix, Ch.). 

(v) This principle is more usually operative in respect of churges, but it 
applies also to estates (Mapttal and Counties Bank, Ltd. v. Rhedes, (105) 1 Ch. 
631, C. A.). 

(o) Forbes v. Moffatt (1811), 18 Ven 384, 300; Angle vy. Vaughan denkene, 

1900] 2 Ch. 065; and compare Thelluason ve. Liddard, (1900) 2 Ch. 635, 

Jerger ia sometimes avui‘led by taking a conveyance of the term to a trustes 
(Belaney v. Helaney (1867), 2 Ch. App. 138°. But the insertion in the con- 
veyance to the lessor of 8 declaration against merger is equally effectual; aud 
see, generally, title Eaviry, Vol. XIIL., p. 146. 

(np) See Judicature Act, 1875 (36 & 37 Vict. c. 68}, 5. 25 (4); and tile Racny, 
Vol. XIIZ., p. 146. 

(9) Birmingham Joint Stock Co. v. Lea (1877), 386 L. T. 43; moo Pggett 
v, Biration (1859), 1 De G. F. & J. 33; day v. Michardaon (1862), 30 Beav. 565 ; 
Craig v. Greer, [1800] 1 7. 1. 258, C. A; though possibly the surrender 
extinguishes provisions inserted in the lease for the benefit of the lessor (Dynecor 

d) v. Tennant, supra, at p. 202); and compare p. 519, anle. 

(r) Webb v. Rusself (1759), 3 Term Rep. 393. 

(s) Real Property Act, 1845 (8 & 9 Vict. c. 106), 6. 9, which applies equally 
to surrender (see p. 651, ante) and to merger; and compare Conveyancing and 
Law of Property het, 1881 (44 & 45 Vict. c. 41), . 10. 

(t) Cottes v. Richurdem (1851), 7 Exch. 143; and compare note (4), p. 652, 
ents, 


Bror, 3, 
Merger. 


Merger in 
equity, 


Kquilable 
tule, 


Effect, ot 
merger on 
underlcasc, 


Disclaimer is 
bankruptcy, 


664 


fect. 4, 
Disclaimer, 


Action for 
double rent, 


Pinatreas for 
Rent Act, 
1737, 


Action for 
double value. 


LANDLORD AND TENANT, 


property has not come to the knowledge of the trustee within one 
month after the first appointment, the period of twelve months 
runs from the time when he first became aware of its existence (a). 


Sect. 5.—Action for Double Rent or Double Value. 
Sup-Secr. 1.—Double Rent. 


1069. If a tenant ()) gives notice to quit(c) at a time mentioned 
in the notice, and does not deliver up possession at the time so 
mentioned, he is liable (d) thonceforward, during all the time that 
he continues in possession (e), to pay to the landlord double the 
rent payable under the tenancy. The landlord has the same 
remedies for the double rent a3 he had, prior to the notice, for the 
kingle rent(f). But the tenant may Jeave at any time and stop 
the double rent without giving a fresh notice to quit (g). 


Sun-Sect. 2.—Double Value. 


1070. If a tenant for any term for life or years (Jt), or any person 
who gets possession of the premises under or by collusion with such 


(a) Bankruptey Act, 1883 (46 & 47 Vict. c. $2), 8. 50: Bankruptey Act, 
1890 (535 A Ot Viet. co Tt), a. 135 seo title Binicreercy AND INSOLVENCY, 
Vol TL, pp. to, 101; and as to the effeet of the disclaimer, as to leave of the 
court to disclaun, as to orders vesting the disclaimed property in other persons 
interested, wand as to tho nghts of persons injured by disclaimer, see thid,, 
rp. 192 - 106; und as to the proof for rent, see thed., pp. 200, 221. Where the 
right to remove fixtures depends on the terms of the lease, the trustee cannot 
rmove them after disclaimer, since this puts an end to all the provisions of the 
lease (Me Latham, dix parte Gilegy (1581), 19 Ch, 1. 7, C. A.) 5 see Me Lavies, 
by parrte Stephens NTT), 7 Ch. 1D. 127, C. A. (decided under the Bankruptey Act, 
Psod (32 4 3 Vietwe. TH), 8. 23). Where an assignment is an act of bankruptcy 
ail the trustee disclaims, the asaivuce is halle for rent accrued due before the 
adjudication in bankruptey (Stan ve Zope, (1902) 1 KB. 695, C. AL). An order 
vesting the dis, Lanned property in aanortgagee by xub-demise may inchilea part 
of the demised premises which ia not iuchuided ino the inortgage (fle Holmes, 
bey purte Asti th, (108) 2K. Bos t2). or form of disclaimer, sve Bucyclopaa 
of Forms and Precedents, Val. VIE, pp. T0T ef ee. 

(6) The statute (nee note Ne infra) apphes to all tenants, including weekly 
tenants, who havo powor to determine the tenaney by notice; Saldican ve Bushop 
(IS265, 2 C. & PL 809, entra, waa decided on the erroncous assumption that the 
statute was similar to the Landlord and Tenant Act, 1730 (4 Geo. 2, ¢. 28), 8. 1s see 
p- 555, post, There are material distinctions between the two statutes, and the 

atter statute must be construed by itself (fod: atone v. Hridiestone (1823). 4 BLK CY 
922, 851; compare Cutting vy. flerby (1776), 2 Wim. BL 10783, 1077 5 Zommias vy, 
Retvelison (1768), 1 Win BL 333), 

(c) The notice may be verbal or in writing (Timmins y. Rorelion, supra’: but 
it must be certain; @ notice to quit upen a contingency will not do, although 
the contingency happens (farrance ve A’stagten (INTL), 2 Camp. ot, 597; 
and see title Disrress, Vol. XL, p. 159, note (4). In proceedsns founded on the 
atutute the terme of the tenancy and of the notice to quit must be so ahown 
that the tanunt’s power to detenmine the tenancy by notice, and the sufficieucy 
of the nutice, may appear (//azéersfone v. [abou (1842, 10 M. & W. 765). 

(@) By the Distress for Rent Act, 1737 (11 Geo. 2, ¢. 19), 6. 18; see tide 
Distress, Vol. AL, p. 109. 

(ce) Seo Anon. (177), Lofft, 2002 Badloe. Macsinlane (ISS, TR. & Ad. 904. 

Cf) Seu Trimming vo Reaviteon, anpray Sudshy vy. Nevtug C1808), 9 East, 310, 
Ma; Henberstome yo Pridess, nerd, 

@) dtioth wv. Alacfarhane, sepad 

A) A tenant from year te seu bolds fora ‘term (see Doe d. Midd v. Wood 
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tenant, wilfully (t) holds over the premises after the determination 
of the term, and after demand mado and notice in writing given 
for delivery of possession (i) by the reversioner or his lawfully 
authorised agent (i), the person so holding over is liable to pay to 
the reversioner at the rate of double the yourly value of the 
premises (m); and against this penalty there is no relief in equity. 
The notice may be given either before (x) or aftor (e) the determina- 
tion of the term, and itis not necessary that the demand and notice 
should be distinct(p). Moreover, a notice to quit involves in 
itself a demand for possession, and is a suflicient notico under the 
statute (q). 


1071. The action for double value can be brought only by the 
laudlord or reversioner (r), and he ean bring it notwithstanding that 


(1845), 14 M. & W. 682, 686) and the statute applies to auch n tenant (seo 
Ryail y. sich (1808), 10 Kast, 48) but not toa weekly tenant (Lb yd vy. Bodine 
(1810), 2 Camp. 455) or other tenant for less than u year (Wilkinson y. Hall 
(1837), 3 Bing. (N, c.) 508), 

(¢) The statute does not apply where the holding over is under a bond file mas. 
tuke or under a fair claim of right; it must be contumacious in the sense that the 
tenant knows that he has no right to keep possestion (Wright v. Sneath (1903), 
Od Esp. 203; Seulaby yo Neving (1808), 9 East, $10, 3055 Mast ve Tarn Nt, 
6M. & W. 395 5 Sevnfea yo Kacon (S60) 6 HL & N. S16, x. Chop Maredanacn y, 
Murrieft (867), 16 1. T. 207) Hence it does not apply where a sub-tonunt 
hulds over without the consent of the tenant (Muads ve Clark (18tu3, 19 
W. BR. 48). 

(&) ‘Tho tenant is not bound to give up possession till the end of the last day 
of the term, see p. 446, anfe; hence a netico under the statute to give up 
wsnession at neon on the last day ia bad (Haye vy. More (1800), 14 Q. 1B. GS), 
ie a form of notice demanding possession and chuaming double value, see 
Encyclopedia of Fornis and Precedents, Vol. VIL, p. GSs. 

() A recesver under a moertguze dead, with power to give nofice to quit 
(Poole ve Worrea (ISS8*, 8 Ad. & EL O82), and a receiver appomted by tho 
court (Wilkrveen vy. Colley ATU), & Burr, 2600) are agents lawfully wuthe- 
rised to give a notice under the statute, As to receivers, generally, seo title 
Reckivens. 

aa) By the Landlord and Tenant Act. 103004 (jen, 2. 25), 8. 0. 

tn) Cotteng ve Derby (W76,, 2 Wan DE Wut 5 Messenger ve Ariadne ny OB), 
1 Term Rep, os. 

(ou) Cobb vy. Stekea CSOT), 8 East, dom, tnt thes Eeneliord gnaiet mot am the 
meanting have dune any act recognising the conutintanes of the tenancy 
(iud., wt p. SOL). 

(p) Weihrnson v. Colley, aup ra. 2.4 

(7) See Messenyer v. Arnetrony, aupra; and for this purpose a notico given in 
the usual alternative forn (see p. 450), ante) will suffice, though if there is 
doubt as te the actual time for quilting, this may prevent the holding Over 
fiom being wilful (Mist v. fiors, eupra. utp. io. Duta notion to quit which 
reqiires possession to be given Lefure the determination of the term will uot 
pulfice (Jaye v. More, supra}. 

(r) See Harconrt v. Wyman (1818, 3 Exch, 817. Tt eannot be bronght by a 
lesseo under a future louse to commence after the determination of the first baum, 
since such future lease does not pass the reversion (/éatehford v. Cole (1646). 5 
C. B. (N. 8.) 514). One tenant in common can bring an action for the double 
vulue of his moiety (Culting v. Dering, av ra); but tenante tn common Carnot sue 
jointly ualesa there haa beon a joint demise (if t/kimenn v. Holl (1835), 1 Bing. 
(x. c.) 713; see p. 343, andes. An action for duubte value caynut be brought by 
the Sate of the landlord's executor until he has taken out administration 
de Lonia non to the landlord, notwithstanding that the t-naut bas atlorned to him 
(Tinyrey vy. Brows (U058), t Bos, & B 310). 
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Sect. 5. he has obtained judgment for recovery of possession (s). If the 
Action for smount claimed does not exceed £100 it can be brought in the 
Double Rent county court(¢), otherwise in the High Court, but double value cannot 
or Double he distrained for (a). The double value is reckoned from the deter- 
Value. mination of the tenancy, if the notice was given before the deter- 
mination (b); and from the giving of the notice, if given after- 
wards (c); and is calculated on the yearly value of the premises, 
and not also on the value of incidental advantages (d), If the land- 
lord accepts a single rent for the period covered by his claim to 
double value, it is a question of fact whether he has waived the 
claim, or whether he takes the amount of the single rent in part 
satisfaction of it (e). 


Part X\Il.— Delivery and Recovery of 
Possession. 


Secr. 1.—Entry. 


Liability to 1072. A lease usually contains a covenant on the part of the 
dake lessee to deliver up the premises on the determination of the term. 


In the absence of such covenant or of any express stipulation, the 
tenant is under an implied contract to restore possession to the 
landlord (7). The damages for breach of this express or implied 
obligation are not the value of the land but the real damage 
sustained by the landlord(g). This will include the rent of the 


(8) Since the action 18 for double value, not double rent, it does not recognise 
a tenancy in tho lexseo (Sculsby v. Neving (1808), 9 Kast, 310). The head-ncte 
to Wright v. Smith (1805), 5 Esp. 203, contra, appears to be erroneous. As to 
proceedings for recovery of possession, see p. 555, post. 

(t) County Courts Act, 1888 (51 & 52 Vict. c. 43), 8. 56; County Courts Act, 
1803 (3 Edw. 7, 0. 42), 8.3; Weiekham y. Lee (1848', 12 Q. B. 521; and see 
title County Courts, Vol. VIIL., p. 428. 

a) Vimmine vy. Rowlison (1764), 1 Wm. BL 533, 535. 
b) Souleby v, Neriny, suy ra. 
¢) Cobb v. Stokes (1807), 8 East, 358, where it was also held that single rent 
rb not be recovered for the interval between the expiration of the term and 
© notice. 

(d) &.g., the value of the supply of steam power incident to a tenancy of a 
room ina factory (Robinson v. Loti (1840), 7 M. & W. 48). ¥ 

(¢) Ztyall v. Rech (1808), 10 East, 48, 52; see Doe d. (heny v, Batten (1775), 1 
Cowp. 243, 246; and compare Rawlinson y. Marriott (1867), 16 L. T. 207. 

Henderson v. Squire (1869), L. KR. 4 Q. B. 170, 173; see Harding v. 
Crethorn ie 1] . 67. The rule applies where the lease ie determined by 
surrender (D'Arcy v. Castlemaine (Lord, {1900} 21. R.474, C. A.). The tenant 
cannot by the use and enjovment of the demised land acquire against the 
landlord an easement in it distinct from such use and enjoyment (Outram v. 
Maude (1881), 17 Ch. D. 391, 404); see title Easemenrs anp Prorits 4 
Prenpne, Vol. X1., p. 263. 

(g) Watson v. Lane (1856), 11 Exch. 769, 774. Where one of two joint 
tenants holds over, both will be liable if the other assents to the holding over, 
but otherwise only the one who holds over (Christy v. Tancred (1843), 12M. & W. 
B16, Ex. Ch. ; Draper v. Crofte (1646), 18 M. & W. 166). 


Part XIII.—DeELivery aND REcoveRY oF Possession, 


premises during the time the landlord is kept out of possession (h); 
the reasonable damages and costs incurred by the landlord in respect 
of claims against him naturally arising out of the tenant's failure to 


deliver possession (i); and also, where an undertenant is in possession, dam 


the costs of an action brought against him to recover possession (h). 
The landlord can sue for the recovery of chattels which form part 
of the demised premises, and which have been wrongfully ramoved 
during the tenancy (l). 


1073. Where the tenant fails to doliver up possession, the 
landlord is entitled to re-enter and take possossion, subject only 
to certain statutory restrictions (m). Thus he can re-enter where 
the tenant has abandoned possession (n), or where he can offect 
the entry peaceably (0); and even if he enters forcibly, and 


h) Henderson v. Squire (1869), L. R. 4 Q. B. 170, 178. 

$) Where, for instance, he has contracted to let the premisos, but cannot 
place the new tenant in possession (Hramley v. Chesterton (1857), 2 C. B. (x. 8.) 
692). 
(k) Henderson v. Squire, supra. While an underlesseo wrongfully remains 
in occupation, the lessur can treat the lessro as still in possession (/farding v. 
Crethorn (1793), 1 Eap. 57; compure Moe v. Wiggs (1806), 2 Bos, & P(N. 8.) 30), 
and can recover rent from him fur the period of the underlosace’s occupation 
(/bbs v. Richardson (1839), 9 Ad. & Tet. 849). If the lease arranges to con- 
tinue his tenancy, the undorlessce, if he remains in posrossion, will usually be 

resumed to continue the undertenancy 80 as to be hable to the lessee for rent 
Levy v. Lewis (1861), 9 C. B. (nN. 8.) 872). 

(i) I'etre v. Ferrers (1801), 61 L. J. (cir.) 426. 

(m) J.e., those impoxed by the Statutes of Forcible Entry :-—stat. (1551) 5 Rie. 
2, st. 1, c. 7 (which provides that ontry shall not bo mado with a strony hand, 
or with a multitude of people, but only in poaceable and easy manner); atat. 
(1391) 15 Rie. 2, ¢. 2 (whic empowers the justices (seo tithe MaginrnalEes) to 
punish forcible eutry); stat. (1429) & Hen. 6.6.9 (which applied the ourlior 
statutes to both forcible outry and forcible detainer, and enspowered the justices 
to cause the party forcibly turned out to be put back in possession); and see 
stat. (1588-9) J1 Eliz. c. 11; atat. (1025-4) 21 Jac. 1, a To (restitution in the 
case of lessees for years); see 2. vy. Wannop (iO, Say. 142. Forcible entry ie 
‘entry with a strony hand, with unusual woupons, or with menace of life or 
limb" (3 Bac. Abr., tit. * Forcible Entry and Dotainer,” ith ed., 716; Marrey v, 
Brydyes (1845', 14M. & W437), Violence to a biulding, us woll as to persons, 
may constitute a forcible entry (3 Bac. Abr., tu. “ Foraible Entry and Detainar,” 
ith ed., 717; 1 Hawk. P. C., Sth ed., 501); but not the mere removal of lockn 
or bars, provided there is nv breach of the peace (If ardiama v. Paperel!l (1892), 8 
T. L. R. 241). The use of force after the entry, but before complete powemion 
has been ubtainod, turns a peaceably into a foreitle entry (15 Vin. Abr., 2nd ed., 
380 ; 3 Bac. Abr., tit. ‘Forcible Entry and Detainer,” ith ed., 7165 dusk v. 
Hawkes (18515. 18 Ch. D. 199). It has beon held that there cannot be a forablo 
entry on a tenant at willor st sufferance (J. v. Westly aut Wather (16607, 2 Koh. 
495; Rv. Dorny (1700), 1 Salk. aie but this is doubtful; compure 1 Ifawk. 
P.C., 8th ed., 503. After a peaceable and complete entry by a person with 
right, a forcible maintenance of possession is not a forcible detainer; itis only 
a forcible detainer where a person who baa entero], whether forcil.ly or not, 
without right, or who, having right, has entered forcibly, withholds possesion 
from the former possessor (/2. v. Cakiry (1532), 4 8. & Ad. 307). There in no 
forcible detainer after three years from entry (stat. (1429) $ Len. 6,¢.9; tat. 
(1588-9) 31 Eliz. c. 11). . 

(n) See Lacey v. Lear (1802), Peake, Adil. Cas, 210; Wildbor y. Rainforth 
(1828), § B. & O. 4, 6. 

(0) Williams v. aperell (1892), 8 T. L. B. 241. A mere trespasser, who has 
not been in occupation lung enough to establish his own possession. can be 
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is thus linbie to criminal proceedings under the statutes, 
yet the tenant has no civil remedy against him in respect of the 
entry (p), though the tenant can recover damages for injury 
to himself, or his family, or his property in the course of the 
entry (q). If, however, the entry is peaceable, the landlord is not 
liable for damage to goods which are unlawfully on the 
premises (7). 
Secr. 2.—Action. 


Sus-Secr. 1.—Jn the High Court. 


1074. Possession is recovered in the High Court by means of an 
action for recovery of land (s), with which may be joined a claim 
for mesne profits (t). Where the term has expired by lnpse of time, 
or has been duly determined by notice to quit, or, in the case of a 
tenancy at will, by determination of the will («), or has become liable 
to forfeiture for non-payment of rent, the writ may be specially 
indorsed (a), and then judgment can be obtained summarily ()), 
unless the defendant obtuins leave to defend. Judginent may include 
mesne profils up to the date on which the landlord obtains 
possession (c). But this procedure is not available where the 
tenancy has been determined by surrender (d), or by forfeiture 
otherwise than for non-payment of rent (ce). Nor is it avuilable 


ejected by force, provided no personal injury is done to him (Scott v. Brown 
(Afatthew) .& (ou. (1884), 51 L. T. 746) ; and see title Trespass. 

( f) Betdall v. Maitland (1881), 17 Ch. 1). 1743; Meattie vy. Mair (1882), 10 
I. R. Ir, 208, 211; see Z'aunton v. Costar (1797), 7 Term Rep. 431; Z'uruer v. 
Meymoté (1823), 1 Bing. 158; Aavanagh v. Gudye (1844), 7 Man. & G. 316; 
Davisn v. Wilson (1548), 11 Q. B. 890; Burling v. Read (1850), 11 Q. B. M4; 
Pollen v. Brewer (1859), 7 C. B. (Nn. 8.) 371; Blades v. Higgs (1861), 10 C. 3. 
N. 8.) 713; and as to the nature of the possession given by a forcible entry, see 

ows v. Telford View (i 1 App. Cas. 414. 

(9) Hillary v, Gay (1833), 6 CO. & P. 284; Newton v. Harland (1840), 1 Man. 
& G. G44; Beddall v. Mattiand, supra; Edwick vy. Hawkes (1881), 18 Ch. 1). 
109, 211; but see the judgments of ALDERSON and Parkg, BH., in Harvey v. 
Brydyes (1845), 14 M & W. 437. 

ir Jones v. Foley, [1891} 1 Q. B. 730. 

{e} This replaces the action of ejectment (see Gledhill v. Hunter (1880), 14 
Ch. D, 492); see title Action, Vol. I., pp. 34 ef eeg., 44 ef 209. 

(th 7 i Ce — r. 2. i oe 

«) Including a tenancy at will crea or mor urposes (Dauliuz y. 
spell i (1884), 18 Q. B.D. S75 Hall v. Comfort (ase) 18 Q. 4 D. 11; 
ee ‘ 4 Edwards (1891), 98 L. T. Jo. 8; Kemp v. Lester, [1896] 2 Q B. 

(a) B.8.C., Ord. 3, r. 6 As to the indorsement, see Hanmer v. Clifton, 
Che 1Q. B. 238. This in practice replaces the summary procedure under the 
summon Law Procedure Act, 1852 (15 & 16 Vict. c. 76), a8. 213, 214, founded 
on stat, (1820) 1 Geo. 4, o. 87. 

i" Ma C., Ord, 14. i 5 

¢) Southport Trumways Co. v. Gandy, [1897] 2 Q B. 66, 0. A. It is 
immaterial that the plaintiff has claimed Biead by his writ, or has in fact 
claimed on a wrong basis, where, eg. the figure is bused on doublo value, 
provided the writ doce not show this (iid.). 

: d) re kgs : Ros (1831), 2 B. & Ad. 922; decided on stat. (1820) 
r} 6. , 6, q de 

(°) See Doe d. Cundey v. Shar~ley (1846), 15 M. & W. 658; Mansergh v. 

Rismell, [1635] W. N. 34; Arden v. bie fis04]1Q 2B. 796,0 A. The 
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where the claim involves proof of devolution of the titlo to the 
reversion. The plaintiff must either be the original lessor, or his 
title must depend on estoppel, by payment of rent or otherwise (/) ; 
and the facts out of which the estoppel arises must not be in 
dispute (q). 

Where the writ is not specially indorsed, or whero the defendant 
gets leave to defend, the action will proceed as an ordinary action 
to recover possession of land (k). A mortgagor entitled to 
possession can sue in his own name, if the mortgagee has not given 
notice of his intention to take possession (i); but usually the 
plaintiff must have the legal title in himsolf(k). Judgment for 
recovery of possession will be enforced by writ of possession (/). 


1075. If the tenant is sued for possession by a person claiming 
adversely to the landlord, he must give notice to the landlord (m), 
and the landlord can then obtain leave to appear and defend (1), 


Scub-Sect. 2.—Ja the County Court. 


1076. The landlord may, in some cases, recover possession in the 
county court either by an action of ejectment or by an action for 
recovery of possession (). 


Secr. 8.—Proerdure befure Magistrates. 


1077. Where a house, land, or other corporeal hereditament has 
been held on a tenancy at will or for 8 term not excoeding seven 
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rocedure was extended to forfeiture for non-payment of rent by the R. 8. C., 
annary, 102, 

(f) Casen vy. Hellyer (1886), 17 QB. 1D. 07, C. A.; soe Gutuness v. Curaler, 
(1900) 21. KR. 405, C. A. 
gq) Jones v. Stone, [ISM] A.C. 122, PLC. 
if} As to seivice of the writ where the promises aro vacant, eee FS, C., 
Ord. 9, r. 9; as to service ont of the jurisdiction, sea ROS, CL, Ord. 11, 0 (aj; 
Agnew y. Usher (1884), 14 Q. B,D), 78. 

(1) Judicature Act, 1873 (36 & 37 Vict. c, 66), 6. 25(5). Butu the legal eatate 
is in the mortgages, the mortgagor cannot exorcise the right of forfeiture for 
brench of covenant and then sue for possession in his own name (Matthews v. 
Usher, [1900] 2 Q. B. 535, C. A.; compare J'urner vy, Walsh, [1909] 2 K. DB. 
454, C. A., and see p. 596, prat). 

(k) In ejectment the legal title must as a rule be before the court, if the 
equitable title has not len clearly established (sea Allen v. Woods (1Si5), 68 
I. T. 143, C. A.) though if the equitable title is clear this may not be necesaury 

Antrim Land, Buildeng, and Inrestment Co. v. Stewart, (1904) 2 1. B. 307, 
C. A.); but a landlord usually hase legal title by estoppel. 

R 8 0., Ord. 42, r. 5; Ord. 47, rr. 1,2; and see title Hxycvrion, 
Vol. XIV., p. 76. The writ may be issued notwithstanding that the landlord’s 
estate has terminated, unless this would be unjust and futile (Aniyit v. Claske 
(1885), 15 Q. B. D. 294, C. A.). 

(m) Common Law Procedure Act, 1852 (15 & 16 Vict. c, 76), 8. 209; soe 
Crocker v. Fothergttl idee 2B. & Ald, 662. 

(n) B. 8. C., Ord. 12, rr. 25—27. The landlord must rely only on bis own 


title, and cannot set up any defect in the plaintiff's title an against the tenant, 


(Doe d. Davies v. Creed (1829), 5 Bing. 327; Le d. Mee v. Litherland (1836), 4 


Ad. & El. 784). 7 
(c) See tatle County Covara, Vol. VILL, pp. 435, 420. Aa to joinder of 


eanees of action, see bad, p. 48; as to service, thel., p. 409; aud as to appeaia, 
tlad., p. G0, 


559 


Reor, 3. 
Action. 


Ordinary 
procedure. 


Notice to 
landiond, 


In eonnty 
court. 


Recovery of 
reine iON, 
sefore 
magistrates, 


560 


Procedure 
before 
Magis- 
trates. 

Small 
Tenements 
rohit Act, 


LANDLORD AND TENANT. 


years, cither rent free or at a rent not exceeding £20 a year, and 
upon which no fine has been made payable, and the term hag 
ended or has been duly determined by a legal notice to quit or 
otherwise, and the tenant or occupier neglects or refuses to give 
up possession, the landlord can recover possession summarily 
before the justices, by statutory proceedings(p). For this pur- 
pose he must serve (q) on the tenant or occupier a written 
notice in the statutory form (r), signed by himself or his agent (s), 
of his intention to proceed under the statute; and if at the hearing 
the tenant or occupier does not show cause to the contrary, and the 
landlord gives evidence of his title to relief (t), the justices in petty 
sessions, or any two of them, or a stipendiary magistrate (a), may 
issue a warrant to the police (b) commanding them, within a period 
therein named, not less than twenty-one nor more than thirty clear 
days from the date of the warrant(c), to enter (by force if needful) 
and give possession of the premises to the landlord or his agent. 
The procedure does not affect the tenant’s rights as outgoing tenant 
under the custom of the country or otherwise (); nor during the 
twenty-one days is the lessor precluded from exercising his common 
law right of entry (e). If the landlord is not in fact entitled to 
enter, the warrant does not protect him from an action of trespass; 
the obtaining of a warrant may be treated as a trespass, and, on the 
tenant giving security for costs, the execution of the warrant can 


eintadmeemmaaah 


(p) Undor the Small Tenements Recovery Act, 1838 . & 2 Vict. c. 74), 8. 1. 
For the statute to a ply there must be the relation of landlord and tenant 
between the partios aig ib v, Fordred (1868), 32 J. P. 804; Brown v, Newmarch 
(1875), 40 J. 212). The premises are within the statute if the rent is less 
than £20, although the tenant has agreed to pay collateral sums, such as 
rates and taxoe, which bring the annual payment to more than £20 (Le 
Iichmond Juatices (1893), 10 T L. BR. 68). As tothe general procedure before 
Juatioes, seo title MAGISTRATES. 

) As to service of the notice, see Small Tenoments Recovery Act, 1838 
(1 & 2 Vict co. 74), 8.2; the notive must be read to the person on whom it is 
vorved, and its purport and intent explained. 

(r) Small Tenements Recovery Act, 1838 (1 & 2 Vict. c. 74), Schedule. The 
statutory form should be strictly followed, and should state the place where the 
application is to be made (Delaney v. For (1856), 1 C. B. (wv. Hi he For form 
of notice, sce Encyclopedia of Forms and Precedents, Vol. VI, p. 689. 

) Tf the justices find as a fact that the person who signe the notice and 
art ies for a warrant is the duly authorised agent of the landlord, this finding 
will not be interfered with (R. v. /ophins (1900), 64 J. P. 454). 

_(8) 1.¢., evidence of (1) the holding and of the expiration or other determina- 
tion of the tenancy ; (2) where the title of the landlord has accrued since the 
letting, the right by which he claims possession ; (3) service of the notice; and 
(4) the neglect or refusal of the tenant or occupier. If these matters are 
proved, the jurisdiction of the justices is not ousted by the tenant alleging title 
in a third person (Rees v. Davies (1858), 4 0. B. (x. 8.) 56). 

(a) See Stipendiary Magistrates Act, 1858 (21 & 22 Vict. o. 73), 8. 1; and see 
title MaatsTRATES, 

® The warrant can only be issued to the police (Jones v. Chapman (1845), 14 
M. & W. 124); as to the defence to an action against persons acting in aid of 
the police, sce Edmunds v. Peantger ie ,»' QB. 558. 

(c) These periods must be strictly o ed, and the magistrates cannot 
: - is issue of the order for a stated period (R. v. Hopkins (1900), 64 
( Small Tenements Recovery Act, 1838 (1 & 2 Vict. o. 74), #. 1 (proviso). 

¢) Jones v. Foley, [1891] 1 Q. B. 790. 
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be stayed until judgment in the action of trespass(/). If the 
landlord has lawful right to the possession of the premises, he is 
not to be deemed a trespasser by reason of any irregulurity in the 
proceedings under the statute, but the party agzrieved can bring 
an action to recover the special damage which he has suffered (17). 


1078. Where premises are deserted, possession can be recovered 
under statute (h), where (1) there is a tenancy of lands, tonements, 
or hereditaments at a rack-rent, or ata rent of full three-fourths 
of the yearly value of the premises; (2) there is a half-year's rent 
In arrear (7); (3) the tenant has deserted the premises and left 
them uncultivated or unoccupied (4); and (4) there is no sutticient 
distress to meet the arrears of rent. 

Two or more justices, af the request () of the landlord or 
his bailiff, view the premises (im), and affix a notice of a Kecond 
view to take place not sooner than fourteen days(n). If on the 
second view the tenant does not appear and pay the rent in arrear, 
or if there is not sufficient distress on the premises, the justices 
may put the landlord into possession (0), and the lease, as to any 
detoise therein contained only, is thenceforth void. An appeal 
lies to the Judges of assize(«). A succeasful appeal pives no action 
for trespass avainst the justices provided the statutory procedure 
has been followed (2) ; though the landlord is linble if he has 
improperly procured the interference of the magistrates (c). 


Sect. 4.—Eneroachments. 


1079. Where a tenant encroaches upon waste—that is, nninelosed 
—land adjoining his holding, there is, in the absence of evidence of 

(/) Small Tenements Recovery Act, 1838 (1 & 2 Vict. c. 74). ae. 3, 4; 
Darlington vy. Pritchard (1882), 4 Man. & G, 783; see Putters v. Allfrey (1874), 
L. KR. 10 C. P. 29. 

(yg) Small Tenementa Tecovery Act, 1538 (1 & 2 Vict. c. 74), 6.6; Delaney v, 
Fox (1857), 1 C. 1 08.) 166. 

(h} Le, the Distress for Rent Act, 1757 (11 Geo. 2.0. 19), 4. 16. 

(@) Tho Deserted Tenements Act, 1817 47 Geo. 3, ¢. 52°, ulterea the perind ot 
arrears from one year to half a sear, Tt ta not necessary that the landlord 
should have an expresa powor of re-entry (ded.; see Bdwarda vy. Ihelyes 
(1855), 15 C. B. 477, 490; compare Ex purte /iiton (1818), 1B. & Ald. 369), 

k) Ex parte lilton, eupra, 

tn The request need not Le on oath (Jaslen v. Carew (1825), 3 B. & (", 619). 

(m) A metropolitan police magistrate may rend a constable to view the pre- 
mises (Metropolitan Police Courts Act, 1840 (5 & 4 Vict. c. 64), 8. 15); but this 

wer cannot be exercise! by the Lord Mavor or Aldermen at the Mansion 

ouse or Guildhall (Adtwards v. Hudyes, supra). 

(n) There must be fourteen cloar days ((:cak y. Hrtyhton Justices (1858), 1 
F. & F. 110). 

(o) If ihe saailtiatee are not satisfied that the case is within the statute a 
mandamus will not be issued to compel thuin to give possession (fs parle Fulder 
(1840), 8 Dowl. 535). As to mandamus, see tities Crown Practice, Vol. X., 
pp. 89 ef seg. ; MacisTRaTes. 

(a) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), @ 17. The ap is tu 
them as individuals, and not as Commissioners of Assize, and their order should 
be verified by their own signatures (/i. v. Sewell (1845), 8 Q. B, 161). Although 
the appeal is succesful, the justices are not bound to restore posesesion unless 
a0 directed by the order (2. v. 7'raill (1640), 12 Ad. & EL. 161). 

(b) Basten ¥. Carew, supra; Ashcroft +. Bourne (1832),3 Lb. & Ad. 684, 

e See Basten ¥. Caretr, supra, at p. G05. 
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a contrary intention on his part, a presumption that the encroach. 
ment is annexed to the holding, and on the determination of his 
tenancy he must give it up to the landlord together with the 
demised premises (d). 


1080. The rule that a tenant is presumed to make an encroach- 
ment for the benefit of his landlord is restricted to cases where the 
encroachment is upon waste land (e), but the presumption arises 
whether the land belongs to a third person or to the landlord him. 
self. As against a third person, the tenant is only entitled to hold 
the encroachment when the title of such third person is extinguished 
under the Statutes of Limitation(/); and it is the same as against 
the landlord, if he has not assented to the encroachment. After 
twelve years the tenant is entitled to hold the encroachment against 
the owner, whetber a third person or the landlord, until the deter- 
mination of his tenancy, when if must then be given up to the 
landlord. But, though the landlord is the owner, and has assented 
to the encroachment, this does not create a tenancy at will, so as to 
enable the tenant to get an absolute title against the landlord under 
the statutory provision relating to such tenancies (g). The tenant's 
title lasts only during his tenancy of the original premises. 


1081. If the oncroachmont is not on waste land, so that the 
presumption does not arise, it may still appear from the circum- 
atances of the case that the tenant intended it to be part of his 
holding, and though after twelve years he may retain it during the 
remainder of his tenancy, he must give it up to the landlord when 
his tenancy comes to an end (/). 
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(d) See title Commons anD Riauts or Common, Vol. TV., pp. 533, 534, and 
cases cited dbid., p. dé4, note (m); see Jive d. Gonville and Coins College, 
Cumbratye, and Dickinson vy, Stopford (1831), 9 1. J. (0. 8.) (K. 8.) 171, This 
rule is sometimes based un the presumption that the tenant incluses “for the 
bonefit * of the landlord (Doe d. Challinor y. Davies (1795), 1 Eup. 461; Doe d. 
Punraven (Karl) v. Williams (1836), 7 C. & P. 332); but this has been objected 
to on the ground that it makes him steal for tho landlord (see title Comaons 
AND Riaurs or Common, Vol. IV., p. 433; and compare Lisburwe (Earl) v. 
Davies (1866), L. 1 C. P. 250, 267). The rule applies to an inclosure made 
by a leasee for lives (Doe d. Lloyd v. Jones (1846), 15 M. & W. 580). As to the 
application of the rule to premises not actually adjoining the holding, see 
title Commons anD Rignts or Common, Vol. IV., p. 534. As to the subse- 
quent severance of the encroachment from the holding, see tbid., p. 535; as 
to the rebuttal of the presumption, and as to the encroachment oj erating for 
the benefit uf the tenant, see thid., pp. 533, 535. 

e) Unatings (Lord) v. Saddler (1898), 79 L. T. 335. 

/) Soo tithe Lintration oF Actions. 

) Real Property Limitation Act, 1833 (3 & 4 Will. 4,0, 27),0.7 5; Whitmore 

lumphries (1871), L. BR. 7G, P. 6. 
(4) See Tabor v. find frey (1895), 64 L. J. (a. 8.) 245. If, where no presump- 
tion arises, the landlord knows of the encroachment and declines to reoogniee It, 
the encroachment will not be treated as part of the demised premises (Los d 
Budeley v. Mussey (1851), 17 Q B. 373). 
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Part XIV.—Leases or Seectat Prorecty. 


Part XIV.—Leases of Special Property. 


Sect. 1.—Agricultural Leases. 


1082. The practice of agriculture is largely regulated by custom (i), 
and where there is a written agreement for the tenancy of a farm, 
there is a presumption that the whole of the contract is not contained 
in the agreement, but that the parties have contracted with reference 
to the customs of agriculture prevailing in the district. Hence all 
such customs are deemed to be incorporated in the agreement unluss 
they are expressly or impliedly excluded (4). 


1083. Agricultural tenancies are subject to certain statutory 
provisions (J) in addition to the provisions ag to the management 
of the holding referred to subsequently (vw). 


1084. The management of the holding during the tenancy depends, 
in the absence of agreement, upon the rule that the tenant is bound 
to treat the farm in a husbandlike manner according to the “ custom 
of the country” (xn), which includes not only special customs 


memrervesteqeatem mere erent Se tee Awe oe Be te ee ws Ee eterdttee Be ie 











(s) See title AaricutturE, Vol. 1, p. 243; and as to tho sources for ascer- 
taining customs, ace tid., note (é). 

(k) Matton vy. Warren 1830), 1 M. & W. 4665 sea Weyyleaworth vy. Dalliaun 
1779), 1 Doug. (kK. B.) 201; 1 Sanith, 1. C., bith ed., O40; Seater v. Arantaye 
1816), Holt (Nn. bj), MT Webb ve Mucnaner (st, 2 & Ald. TG The rale 

applies to all tenanciea, whether verbal or in writing (ikon vy, Wed (1848), 
17 LJ. (@. B.) 319); and see Gtle Custom AND Usaues, Vol. X., p. 207. As to 
the nature, provf and appheubility of such customs, see tith: AGRICULTURE, 
Vol. T., p. 244. For forms of lease, wo Eneyclopidia of Forina and Precedents, 
Vol. VIL, pp. d07 e@ ory., and for forms for special counties, seo shed,, 
pp. d47 ef arq, 

(2) See title Aonicuntene, Vol. 1, p. 278 (compensation for dainage by game); 
ibad., p.270 (compensation for unreasonable deprivation of age Le shed. pp. 241 
(length of nutice to quit); tel, p. 242 (notice to quit part, and tenant's right 
to treat same ua notive to quit whole, of holding); tad, p. 243 (landlord's right 
to enter and view) ; the/., p. 250 Ginatation on penal rents); bed. vp. 210 (record 
of condition of holding); did. pp. 203, 256 (limitations on common law night 
of distress}; allof alich must bo read inthe liht of the Agricultural Moldings 
Act, 108 (3 dw. 7, 28), aa, 10, 12, 22, 23, 24, 25, 27, 28, 24. The Agricul- 
tural Heklings Act, 1908 (3 dw. 7, c. 25), consolidates and repeals the Agricul - 
tural Holdings (England) Act, 1883 (46 & 47 Viet. c, 61); Agricultural 
Holdings Act, 1900 (63 & 64 Vict. ¢. 50); Agricultural Holdings Act, 1806 
(6 Edw. 7, c. 56); Market Gardeners’ Compensation Act, 1805 (68 & 59 Vict. 
6. 27); and part of the Tenants Compensation Act, 1890 (43 & 54 Vict. ¢. 67). 
As to the definition of agricultural holding, see Agricultural Holdings Act, 1908 
(& Edw. 7, c. 28), 0.44; and title AoricucLrurg, Vol. I, p. 259. Aste compenna- 
tion in relation to tenancies of market gurdens current on lst January, 1806, 
woo the! p. 270; Ne Aalwelland Flint & Co, (1011) 1 KO. 797, CL A 

(m) See the text, infra, and pp. 564 ef anq., post. 

(a) Brown v. Crump (1815). 1 Marsh. 667; J'owley v. Walker (1793), 5 Term 
Rep. 373: Onslow v. —— (150193, 16 Ves. 173: Ilafiifar v. Chambers (1859), 4 
M. & W. 662; Westropp v. Eliivott (1854), 9 App. Cus, 815, per Lord Bracknunn, 
at pp. 623,624. This is the usual form of the rule, though the words ‘' according 
to the custom of the country ” are perbaps surplusage, mince to farm “ according 
to the custom of the country” is to farm in a husbandlike manner (Legi v. 
Hewitt (1803), 4 East, 154, 159); see title Aoxicutrvne, Vol. L, p. 243. The 
erection of needless dwelling-houses is a breach of an implied covenant to use 
the land as an agricultural holding, and may also be waste (Brovke v. Mernagh 
(iSSS), 23 1. R ir. 86; Brucke v. Kavanayh (1858), 23 TL. R. ir. 97,4. A). 
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regulating particular matters, but also the prevalent course of 
good management in the district (0); and the rule will be broken 
if the tenant does not follow this course of management(p). ‘The 
tenant may sell hay or straw off the premises, provided this is not 
contrary to special custom or to the terms of the lease (q); but 
he is bound to consume on the farm such produce as would be 
consumed thereon if the farm were treated in a husbandlike 
manner (r), and not to remove manure (s); and he must not 
commit waste (¢). 

The management of the farm is usually regulated by express 
covenants (a). ‘These may prescribe a particular system of 
tillage (b), or there may be a general covenant to cultivate in a 
husbandlike manner (c) according to the best rules of husbandry 
practised in the district(d). A covenant to cultivate on a particular 
system according to the custom of the country binds the tenant to 
adopt the system only so far as the custom makes it universally 
obligatory (¢). An ugreement to manage and leave the farm as it hae 
been managed and left by former tenants does not impose on the 
tenant without notice the terms on which former tenants have held. 
He must ve guided by the condition and mode of management when 
he took possession (/). 

The removal of produce which is usually consumed on the farm, 
such as straw, hay, and roots, may be prohibited by express cove- 
nant; but the prohibition is usually modified(g), for example, 
where it 18 restricted to the last year of the term (ih); or where 


(0) Leyh v. Hewitt (1803), 4 East, 154, 159, 161; and see title AGRICULTURE, 
Vol. 1, p. 246. For forins of leases suitable for particular districts, see 
Bucy clopwdia of Forms and Precedents, Vol. VIL, pp. 547 e¢ seg. 

(p) F.g.. if he bas half his farm under tillage at the same time, while no 
other farmer in the neighbourhood tills more than a third (Legh v. /ewstt, 
evpra). Buta tenant ia not necessarily bound to have a certain portion of the 
land every year in a certain tilluge or to leave a certain quantity fallow (Brown 
v. Cramp (1815), 1 Marsh, 567). 

9) Gough v. Howard (1801), Peake, Add. Cas. 197. 

Onslow ¥. —— (1809), 16 Ves. 173; Brown vy. Crump, supra, at p. 569. 
-, Powley v. Walker (1793), 5 Term Rep. 373; Gough v. Howard, supra. 

ty) k.g, by turning pasture laud inte arable (Co. Litt. 53; Simmons y. 
Norton (USS1T), 7 Bing. 640, 647. But the land must be in pasture at the 
beginning of the tenancy (Goring v. Goring (1676), 3 Swan. 661; Mush v. Lucas, 
(1910) 1 Ch. 433). 

(a) As to the construction of such covenants, see title AGRICULTURE, Vol. I,, 

. 247--249, 

PP) See, aa to the four-course ayetem, Rankin v. Lay (1860), 2 De G. F. & J. 


(c) This forbids the conversion of pasture into arable land (Drury v. Molina 
1801), 6 Ves, 328). Aas to such a covenant in respect of land not for the time 
uilt on, aeo Hilla v. Rowland (1833), 4 lle G. M. & G. 480. 

(d) It is permissible to convert of the farm into a market garden, if 
other farms in the neighbourhood have been ev converted (Afeux v. Cobley, 
(1892) 2 Ch. 253 

e) Newson y. Smythies (1859), 1 F. & 3. 477, 479, 

) Leebenrood v. Fines (1815), 1 Mer. 15,18 ; Hood (Lord) v. Kendall (1855), 
17.C. B. 260. As toa covenant to leave “the turnip or fallow breaks once 
ploughed for the incoming tenant,” see Hunter v. Miler (1863), 9 L. T. lay. 

g) See Encyclopendia of Forms and Precvedenta, Vol. Vil., pp. 517, 33). 

is ale vy. Bates (W804), 3 HW. & C. 84. 
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the removal is permitted on condition of bringing back an equivalent 
in manure (i). 


1085. The object of customs and covenants as to tillage and dis- 
posal of produce is to protect the farm from deterioration, and the 
tenant is now empowered to disregard such customs and coveninte, 
so far as they relate to arable land, if he makes provision, as 
required by statute, to protect the holding from injury or 
deterioration (k). 


1086. An agricultural tenant has, in certain circumstances and 
subject to statutory requirements, the right to remove engines, 
machinery, fencing, and other fixtures, and buildings before or 
within a reasonable time after the determination of the tenancy (J). 


1087. Where a tenant holds for an uncertain interest--thia 
includes a tenancy from year to year (m)—and his interest is deter- 
mined otherwise than by or in consequence of his own act(xz), he 
has at common law the right, under the name of emblements (0), 
to the bencfit of growing crops of such species as ordinarily repay 
the labour by which they are produced within the year in which 


(*} See Westropp v. Elligott (18533. 9 App. Cas, S15, 825. A covenant not 
te now meadow hind more than once a year without an exception of cases where 
an equivalent in manure ia returned to the Jand wonot so unusual a covenant as 
to form an objection to the lesseu’s title on assiznment (Hyde vo Warden IsTD, 
3 Ex. D. 72,82, C. A. Tho farm is not prejudiced af the tenant returns the 
“full equivalent manural value” of the produce wold olf (wee Agricultural 
Holdings Act, 190s (S Edw. 7, ¢. 26}, 406); but this is not om fixed value, aud 
a stipulation for the return of one-thid the market vulue aveids the uncertainty, 
If the “value™ of the preduce is to be retuned an ianure, tha probably 
mneana the manhiial value ‘hanniea y. Kountary 'Psar « 1) bexeh. ASS, yor 
Pornock, C.B., and Patuce, Bb. ALpERSON and Piver, EL, dissenting. and 
as to such covenanta, see le AGIGerLTCne, Vel bp. 28. As to extenmon of 
the term where the tenant is bound te couse the last sears praduerion the 
premises, sea Sf, Germaia tLarl, v. Witlan (isd, 20. A C218) but mete 
usually the tenant ia entitled ta he ele for hav and etraw, and for manure 
left onquitting, If he is cnutitied to be pad for hay and straw, ont not for 
manure, he is entitled to be paid for the former ut a fodder or conmiming price, 
s.¢., one-half the market price (Clarke v. Weatrope (UboG), 18 C2 8, 765; see 
Enucyelupsedia of Forma and Precedents, Vol. VIL, p. 514). As to increased 
rent payable on remova! wf produce, eee Agricultural Haddin Act, sus / 
Edw. 7, ¢. 28), a. 23; title Aggicuntene, Vol 1, pp. 24s ut. 

(k) Agricuitural Hoidings Act, 190a (8 dw. 7, 6, 24), 8. 26, Soe title 
Acricuntere, Vol. I, p. 200. ; . . 

(i) Agricultural Holdings Act, 1908 (8 Edw. 7, ¢. 28), 4. 21; eee title Acut- 
CULTURE, Vol. 1. pp. 271, 272; and seo tad. for the eailier provisions of the 
Landlord and Tenant Act, 180] (14 & 15 Vict. c. 25). 6.5, which, though not 
repealed, are probably obsolete. As to removal of fixtures and Inuidinge, und 
fruit trees and fruit bushes from market gardens, see Agricultural Poids 
Act, 1908 (8 Edw. 7, c. 25), 8 42, reproducing the provistuna stated in title 
AGRICULTURE, Vol. I., p. 273. As to the night to remove fixtures in the case 
of other tenancies, compare pp. 421, 422, ante. 

(m) Kingsbury v. Collins (1827), 4 Bing. 202, 207; Graves ve Weld 18353), 3 
B. & Ad, 105, 114. ; . 

(n) The tenant is not entitle! to emblementa where his own act determines or 
leads to the determination of the estate. In the care of determination uf a term 
by forfeiture, there is the further reason that the tenancy was nut orginally for 
an uncertain interest (Varia v. Eyton (1830, 5 Pang. 154). 

(0) See title AGRICULTURE, Vol. J., p. 2h2. 
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sect.1, that labour is bestowed, though the crop may, in extraordinary 
Agricultural seasons, be delayed beyond that period (p). Such crops are grain 
Leases. crops, roots, clover, and potatoes (q), and hops (7). On the death of 
— the lessee the right to emLlements passes to his personal representa- 
tives («). 

Btatutory Where the tenancy determines by reason of the death or cesser 
right. of the estate of a landlord entitled for life or for other uncertain 
interest, a statutory right for the tenant to hold until the expiration 
of the current year of the tenancy is now substituted for the 

common law right to emblements (0). 


Compenention 1088. The tenant may have, either by custom or agreement, the 
for crops wud yieht to the benefit of the work which has been done, but has not 
i a become productive, during the last year oftheterm. ‘I'hus he may be 
entitled to take the away-going crops himself (c), or to receive their 
value from the laudlord or the incoming tenant (d); and he may be 
entitled to compensation for tillage, that is, for expenses and acts of 
husbandry in general, such os seeds and labour, fallows, and 
unapplied manure (e); and if the landlord accepts tillage and 
manure, an agreement by him to pay for it will beimplied (/). But, 
apurt from such custom or agreement, the tenant must, at the end 
of the term, give up possession of the farm with all growing crops (9). 
A custom as to any of these matters is excluded by an express 
agreemont which is inconsistent with it(i). The tenant forfeits his 
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(p) Gravea v. Weld (1833), 5 B. & Ad. 105, 118, 

(g) 1 Roll. Abr. 728, pl. 22; Co. Litt. 55 b; Brana v. Roberts (1826), 5 
B, & C, 829,832; Gravesy. Weld, supra; Haines vy. Welch (1868), 1. R.4C. P.O. 

r) Latham vy. Atwood (1638), Cro. Car. 515; Graves v. Weld, supru, at p. 119. 

a) Co, Litt. 55 b. 

b) Landlord and Tenant Act, 1851 (14 & 15 Vict. c. 25), 8. 1; Huines y. 
Welch, supra; seo title AaricuLrury, Vol. T., p. 283. 

(c) Weygleeworth y. Dallison (1779), 1 Doug. (kK. B.) 201; 1 Smith, 1. C., 
Itth ed., 545. 

(d) A right to take an away-going crop may operate as a prolongation of the 
tonancy us to the land un which the crop is growing (Uoraston vy. Green (1812), 
16 Haat, 71, 81); or may entitle the tenant to possession until the crop is cut 
and curried ((rifiths v. Puleatoen (1844), 13 M. & W. 398, 360). This dues not 
srevent recovery of possession of the land (Jue d. Maters v. Uoughton (1827), | 

lan. & Ry. (K. 5.) 208. But where the crop is to be left at a valuation, the 
tenant has only a right to go on the land to improve the crop (Strickland v. 
Maxwell (1834), 2 Cr. & M. 539; compure Ne Powers, Munisty vy. Archdale (18), 
39 W. R. 185). According to modern practice, leaving the crop at a valuation 
is preferable to the outgoing tenant re-entering to take the crops; see title 
AonicuLtvurg, Vol. I, p. 247. 

(e) Dalby vy, Hirst (1819), 1 Brod. & Bing. 22; Hutton v. Warren (1856), 1 
M. & W. 466; and eee title AoricuiturE, Vol. I, p. 245. Where a tenant 
becomes a yearly tenant on such of the terms of a written agreement as ure 
applicable to a yearly tenancy, theese terms will include a stipulation for 
payment for tillages (Jrockiington v. Suundera (1864), 15 W. BR. 46; compare 
p. 442, ante). An alternative method is for the incoming tenant to enter to 
plough and sow during the last year of the expiring tenancy (eee Aliluer vy. 
Jordan (1846), 8 Q. B, 615). 

S) Martin v. Coudman (1834), 4 1. J. (x. B.) 37. 

Caldecott ¥. Smythies (1837), 7 C. & P. 808. 

( , Thus a custom for the tenant to have away-going crops is excluded by 
an agreement as tosuch crops ( Borastow v. Green, supra); see title AQKICULTURE, 
Vol. T., p. 243; and see Clarke v. Raystone (1813), 13 AL & W, 752, as to custiaa 
tw pay for manure. 
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tenant right if he quits before the determination of the tenancy (i), 
or if he takes a new lense giving a fresh tenant right; but not if he 
takes a new lease which is silent about ecmpensation (hk). 


1089. At common law the tenant is not entitled on quitting to 
any compensation for permanent improveroents which he has made 
during his tenancy ; but he may be entitled to such compensation 
by custom or agreement, and ao statutory right to compensation is 
conferred (/), in respect of certain specitied improvements (m). 


Sect. 2.—Building Leases. 


1090. An agreement for a building lease usually gives the builder 
the right to enter upon the land for the purpose of executing 
specified works, but no interest except a tenancy at will ia imme- 
diately vested in him(nx). A nominal rent is reserved during the 
period required for building, but otherwise the builder becomes 
liable for the ren&é and subject to the covennnts (so far as applie- 
able) which are to be reserved by or contained in the lease when 
granted. The builder becomes entitled to have a lease granted to 
himeelf or his nominee on the completion of the works, or some 
specified part thereof (co), in accordanve with the aygreemont, 

(*) See title AGricuttunr, Vol. I., p. 247. 

(k) Lane v. Moeder (1885), Cab. & El. S48: as to assignment of tenant right, 
ece title AcricutTVRE, Vol. 1, p. 24. Where the tenant agiens to pay 
interest on the amount of the incoming valuation, and on quitting to leave an 
equal valun of tenant rights, thie enurea for the benofit of a aubsequent Jisd- 
lord ( Waystag’ v. Clinton (1883), Cab. & El. 45). As to the lability to pay for 
tenant ryht, see title AGnIcULryRE, Vel. 1, p. 246. Where thero is no incoming 
tenant the lundlord must pay any sums which are duo by custom to the ont- 
geing tenant (Faviell vy. Gaskom (1802), 7 Exch. 273); and in all cases the 
primary liabilty to make the pavmont in on the landlord | Bradiurn v, bedey 
(18385, 3C. PLD. 229; compare Mansel vy, Nortem (US84), 22 Cho D764, 0. AL). 
Valuation ia not a condition prevedent to the tenant's mht to nue unless made 
go by the louse (Sachemath ve Wile (1866), 4 E080 5 a fartioss where 
the valuation hae become mnpossible (Clarke vy. Weatrope (1866), 18 C. BL T60), 

(ly See Agricultural Holdings Act, 1008 (4 Edw. 7, ce. 28). and tle AGHicune 
rune, Vol. I, pp. 245 ef aeg., where the procedure for oltarning compensation 1 
fully stated. The statutory provisions there referred to are now conselidated in 
the Agricultural Huldinjs Act, [08 (8 Edw. 7, ¢, 28), 68. 1-9, 15~ 205 and woe 
Cathcart vy. Chelmers, (191L) A.C. 246 (proviso in a lease that vo claim for 
compensation should be inale by the tenant later than one month prior to the 
determination of the tenancy, held void, aa Long an agreement depriving the 
tenunt of bis statutory righta). Asto compensation sgainnt a inortzagee who taken 

mweension where the contract of tenancy is not binding on him, see Agrimultaral 
Moldings Act, 1908 (8 Maw. 7, c. 28), 6.92; and title AGiaicunLtcrs, Vol, L, p. 263, 

(m) See Agricultural Holdings Act, 1908-5 Fale. 7, ¢. 28), Sched, 1, Parts l—3; 
see algo iid, an, 1—5; and title Acriccitene, Vol. 1, pp. 268- 262. Aw to 
market gurdene see Agricultural Holdin Act, 1008 (8 Kalw. 7.0. 28,, Sched. TIT. 

(n’ Camden (Margurs) v. Liatterbury (1859... & ©. Los, 82; S08, SIG; athirinod 

1860), 7C. B. (x. 8.) 864, Ex. Ch. 5 Ufedland (Lardy) ¥, Neunengten Vestry (18G7), 
R.3C. P, 665. In QGuike v. Chapman, {1905} 1 Ch. 659, 664, CoLLing, ALR, 
spoke of the builder as having “at the most » kind of heance, coupled wilh ang 
interest in the land, which could not ripen mite ownerslip until be bad actually 
completed the building ie the lend’; but in effect he obtains exclusive 

session during the building, su aa to become tenant at will, and the spree. 
ment usually porports to create auch a fonaney s see Ene velop. of Korma 
aud Precedents, Vol. VUE, po 258. As te the power of the busider to bind the 
Duel, wee Aldey y, thafteres (ENLL), Go Sot. du, M4, 
(uj Ay. when the houses ate rovied im (wwe Loicther v, Meaver (1889), 41 
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and the form of the lease is frequently scheduled to the agree- 
ment (p). 

Since the rent is made payable under the agreement, and the 
agreement excludes the creation of a tenancy from year to year, 
such a tenancy is not implied from payment of the rent. Hence 
the assienment of the agreement does not transfer a tenancy to the 
assignee so as to render him liable for the rent. The liability for 
the rent is imposed only on the builder (q), and since it is imposed 
hy virtue of the agreement it does not depend upon his actually 
centering into possession of the land (r). 


1091. Upon the completion of such part of the works as entitles 
the builder to call for a lease, his rights and liabilities become the 
Kime as if a lease had heen granted; consequently he ceases to 
hold on the terms of the building agreement, and holds on the terms 
of the lease to which he is entitled(s). Ifhe is entitled to have 
separate leases granted of different plots as the honses on thew 
aro built, the same rule applies to each plot, and on the completion 
or part completion of the house, in accordance with the agree: 
ment, he holds that house as though the lease had been granted (t). 
Thus he is not subject to a stipulation in the agreement—for 
example, a power of re-entry on discontinuance of the works for a 
specified time—which is not to be introduced into the lease (1). 
Since the grant of the lease might operate as an implied grant of 
light over adjoining land retained by the lessor, this implication 
requires to be excluded by the agreement(r). But the builder 
himself has no estate in adjoining land comprised in the agree- 
ment, but not yet leased, which would enable him to grant an 
exsoment of light over it expressly, and as against him no such 
grant will be implied (w). 


1092. The agreement may provide that if the lessor re-enters on 
the default of the lessee to complete the buildings, he shall take 
the material and plant brought upon the land for the purpose of 


Ch, D. 248, ©. A.). Asto extension of time for completion, and as to delay caused 
by tho landlord, see title Beuitpina Contracts, ENGINEERS, AND ARCHITECTS, 
Vol. VIL. pp. 248, 246; as to certificates of completion, see thid.; p. 208, 

(~) A building lease granted under the Settled Land Acta, 1882, can contain 
an option of purchase (Settled Land Act, 1889 (52 & 53 Vict. c. 36). As to the 
terms of the option, sow ibid. 8.2. A covenant to make an open space round 
houses imposes a continuing obligation to keep it open (/erbert v. Maclean 
(1860), 12 [. Gh. R. 84). As to the obligationa of the lessor under a covenant 
to make roads and sewers, seo Mason vy. Cole (1849), 4 Exch. 375. 

g) Camden (Maryzuia) v. Butterbury (1859), 6 C. B. (N. 8.) 808, 816. 

r) Adame y. Lia ger (1859), 4. Q. B.D. 480, 0. A, 

e) Lowther v. Heaver (1889), 41 Ch. D. 248, CO. A.; see Strong v. Stringer 
(1888). 61 L. T. 470; compare Banister v. Usburne(1796), Peake, Add. Cas. 76. 

() Lowther v. Heaver, supra. An assignee of a particular house is entitled to 
have a leaze of it ranted hehe senumlne a2) arc liabilities under the 
agreement. generally (iWilkineon v. Clements (1872), 8 Ch. App. 96). See Kogers 
‘i hey (1860), 2 L. T. 303; and compare contra, Anon, Bony L. J. (0. 8.) 
cw.) 25. 

) Lowther v. Heaver, oy ihe 

Seo E ia of Forms and Precedenta, Vol. VII., p. 291. 
[1903} 1 Ch. 569. As to rights of light, one title 


We 0 
w) Quicke v. Chapman 
Easwants axb Provrs d RE, Vol. XI, pp. 297 ef cag. 
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the works (zx), as liquidated damages ; but in the absence of such a 
provision he is not restricted to his remedy by forfeiture. He is 
also entitled to damages for breach of the agreement (y). 


Secr. 8.—Furnished Houses and Flute. 
Sus-Secr. 1.—Furntehed Touses. 


1093. On the letting of a furnished house, there is an implied 
condition that itis ina fit state for hubitation at the commence- 
ment of the tenancy, aud if this condition is not fulfilled the tenant 
is entitled to repudiate the contract at once(a). He need not 
wait to give the landlord an opportunity for electing repaira (4). 
It is a breach of the condition if there are substantial defects in the 
drainage (c); or if the house or any part of it is so infested with 
vermin as to be a source of serious inconvenience to the oecupants(d); 
or if there has been recent infectious illness, and the house has not 
been properly disinfected (ce); but not if there ure merely ordinary 
defects of repair which can be easily remedied (s'). ‘To fulfil the 
condition it is not enough that the landlord believes the house 
to be in a fit state for habitation; it must in fact be rensonubly 


(1) As to the effect of an agrecment that such plant and muterial shall become 
the proptity of the lundlond, see title Buanning Conrracis, ENGINLERS, AND 
Arculiects, Vol. L11., pp. 202 ef aeg., 260 2642 kee also titles Bun kivriey AND 
INSOLVENCY, Vol. II., p. 152; Binis oF Sane, Vol WL, po 12. The court will 
not in general order specific performance of a building agreement as regaids the 
works to be executed under it (seo p. 379, ante; und title Spreiic Pearorme 
ANCE}, especially where no plans have been approved (Brace vy. Welaert (baby, 
25 Beav. 348); and as to moditying plins tu suit slatutory requireinents, see 
Cubitt v. Smith (1864), 11 1. T. 298. 

(7) Marshall y. AMachtntush (1808S), 46 W.R. O80; see Gidershae y, Holl (1840), 
12 Ad. & El. 690; Me Garrw/, Er parte Newi(t (USS1), WECh. 1D bel, a2, CA, 
There is no relief in equity ayguinst forferture for non-completicn of the Inutd- 
Ings if not oceasioned by default of the lessor (t refOy. Galisnad (S57, 24 Tews, 
312); and the lessor does not necessarily waive the forfeiture by abowing the 
leswee ta proceed with the works (id, Nensectton (Leid \. been few (IS; V8 
Moore (¢.P.), 37). But the lessee may be entitled to relief ander the Conveyancing 
and Law of Property Act, ISS] (44 & Jo Vict. «. 41); sen pp. odd, unde, 

“) Smith vy, Marrable (18433, 11 ML & W295 Widson vy. Pinch Hatton V77), 
2 Ex. 1. 336. The case of letting a furmeled house haa been distinguished 
from letting real property onthe ground that the bargain ie net so much for 
the house as the furniture (Sudfea ve Zampde A805 V2 ML ROW. G2 8a Sneath 
v. Marrali-, snpra, was doubted in Hart v. Windsor (1880, 2 M&W. 6s, but 
the distinction is now well established, though rather on the ground of the 
intention of the puties to Le inferred from the cicumetances of the lofting 
than on that just stated, which 1s obviously necosrert ; Hirleon v. fan h dlatton, 
supra, at pp. 342, 344). Possibly the rule does not apply toe furnivhed house 
and ayounite taken for a substantial term. such ua five yours (Cheeter v. Powell, 
Powel v. Cheater (1885), 62 L. T. 422°. For for of agreenent, sea Dine aed 
poodia of Forms and Precedenta, Vol. AVIJ., pp. 215 ef sey. 

(b) Wilson v. Finch Hatten, supra. 

Ibid. ; Harrison v. Malet (1856), 3 T. .. BR. 58. 

(d) Campbell v. Wenlock (Lord) (1866), 4 F. & TV. 716 (where, however, the 
tenant failed, notwithstanding strong evidence of the preasener of vermin); 
Harrison v. Malet, supra; Smith v. Marrable, anpra. 

€) Bird v. Greville (Lard) 1884), Cab. & EL 317, = 

S) Malean y. Currie (1884). Cab. & 21. 461 (plaster of ceilings cracked end 
partly fallen). 
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habitable (g). The implied condition may be treated also as a 


Furnished warranty, and the tenant can recover damages for the breach (). 
Breet and But the condition and warranty relate only to the state of the 
ats, 


Tenant’s 
wer to 
move furni- 
ture in fur- 
nished Luuse. 


Fiata, 


premises at the commencement of the tenancy; there is no 
implied condition or warranty that they shall continue fit for 
habitation throughout the term (i). 


1094. The lessee of a furnished house is not bound to keep the 
furniture and pictures in their original positions during the 


tenancy, and he is at liberty to store pictures or other articles 
in part of the house (4). 


Sus-Secr. 2.— Flats. 


1095. The ordinary principles which regulate the relation of land. 
lord and tenant apply to the letting of fluts so far as concerns the 
premises actually demised (l), and in the absense of express stipula- 
tion the landlord is under no liability to repair (m); Lut as regards 
parts of the building which are necessary for the convenience of all 
the tenants, and which the landlord is assumed to retain in his own 
possession, he is bound to use reasonable care that they are in a fit 
condition ; and for damage resulting from his failure to use such 
care, he is liable both to the tenants themsclves and tc persons on 
the premises by their express or implied permission. Thus he is 
liable for injuries to a visitor to a tenant caused by the defective 
state of the common staircase (x), though not for injuries through 
defect of lighting if the circumstances exclude the implication of an 
agreement by the landlord to light it (). He is liable for injuries 
caused by omission to repair the roof after his attention has been 
called to the want of repair ( p) ; but he is not liable for defects in a 


g) Charsley v. Jones (1889), 53 J. P. 280. 

h) Harrison v. Malet (1886), 3 T. L. R. 68; Charsley v. Junes, supra; see 
Suraon v. Roberta, [1895] 2 Q. B. 385, C. A. 

(8) Saran v. Roberts, supra; see Maclean vy. Currie (1884), Cab. & El. 361; 
Dicweem vy. Clementeon (1885), 1 'T. L. R. 295. 

(A) Aliller y. Stewart (1899), 21, (Ct. of Sess.) 309. 

(lt) For legal purpoxes a tlut is a soparate house ((/rant v. Lanysten, (1900) 
A. C. 383, 392 ; nee Yorkshire Insurance Vo. v. Clayton (1881), 8 Q. B.D. 421, 
424,C. A.) Fluts are asseesed to poor rate as eeparate hereditaments (2. v. 
Nt, George's Union (1875), L. R. 7 d 3. 90), so that the occupier is primarily 
liable for poor rates and borough rates ve title Rares anp RaTINO); but asa 
matter of convenience they are frequently paid by the landlord. For inhabited 
house duty, the entire building is treated as one dwelling-house (4.-U. v. 
Mutual Tontine Westminster Chambers Association (1876), 1 Ex. D. 469, C. A.; 
eve title Insanirep Housg Dury, Vol. XVIL, pp. 182, 185, 195). For form of 
ue i ae a flat, see Encyclopwdia of Forms and Precedente, 

2 iT) ie “Pate 

(m) Swe Otebeck v. Girdlera Co, (A876), 1 Q. B.D. 234; and p. 501, anfe. 

(mn) Afitler v. Hancork, (1803) 2 Q. 8.177, C. A.; and as tothe ground of hold- 
ing the landlord liable to strangers, see Mugg-tt v. Miers, [1908] 2 K. B. 278, 
288, C, A. As to the liability of owners towards visitors gonerally, see p. 505, 
ante; title Nxoriczxce; see also title Trespass. 

©) Huggett v. Miers, supra; Lewis v. Ronald (1909), 101 L. T. 534. 

p) Haryroves, Aronson & Co. v. Hartopp, [1905] 1 K. B. 472. 1f the landlord 
does work to the premises in such a wey as to cause damage to a tenant he is 
not excused because he haa emploved an independent contractur (Cid ¥. 
CReveland House, Led. (1910), 102 L. T. 602), 
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be of the premises which is not necessary for the use of the tenants, 
ut is merely an additional convenience to them (q): nor does he 
guarantee the soundness of cisterns and waterpipes; it is suffi- 
cient if he uses reasonable care to keep them in order(r). Where 
the landlord supplies a lift suitably constructed in the first instance, 
he is not liable for accidents due to the nature of the lift itself (2), 
nor for those due to its management unless he has retained the 
control of it (2). 


1096. The landlord's covenant for quiet enjoyment is not broken 
by the fact that other tenants cause annoyance by the improper use 
of their own flats, unless this involves physical interference with 
the tenant’s enjoyment (a); nor by the erection of a staircase which 
interferes with the privacy of the flat, but does not render it 
materially less fit for occupation (l). Hf at the time of demise gas is 
supplied to the premises the landlord cannot ent it off, notwith- 
standing that the tenant has not reimbursed him the cost of it, 
Iie should sue the tenant for the amount (c). 

Where the regulations for the flats provide for the employment by 
the landlord of a resident porter, the landlord undertakes that a 
competent porter shall be employed; but this undertaking is not 
the sulject of specific performance; the remedy is in damages (d). 


Sect. 4.— Licensed Premises. 
Sun-Secr. 1.—Aaintenance of Licence, 


1097. Tenses of licensed premises usually contain covenants on 
the part of the lessee intended for the protection of the licence, and 
also, if the landlord is a brewer and the premises are to be“ tied” 
to his business, intended to create the “tig” and Insure that the 
benefit of it shall be assignable (¢). 

If the lessee covenants that he will not do nor suffer to be done 
anything whereby the licence may be forfeited or the renewal 
thereof withheld, this will render him and hia assigns lable in 
respect of their own conduct of the premises; bat it will net render 
them liable if the licence is forfeited, or if renewal is withheld, by 
reason of offenees committed by an underlessee or his servant (f). 
To render them liable in this event the covenant must either extend 


(q) Ivay v. Hedges (1882), 9 Q. B. LD. 80 (defective fencing to reof which wae 
as a drving-ground). 

(r Curstaire ¥. Taylor (1871), Ta. R.G Exch. 217; and sen p. SO, ante, 

Ki Powell y. Thorndike (AMM), 102 TT. Ga. 

(6) Matthieson v. Pollock, [TIO] S.C. 11; see Steer v. St. James's Privdenhal 
Chambers Co. (1887), 3 T. 3. Te. 5000. ; 

(a) Jaeger v. Mansions Consditutel, 1.t2, (1903), 87 L. T. 690, C. A. 

b) Rrowne v. Hlower, [1911] 1 Ch. 219. 

¢) Hersey v. White (1893), 9 T. 1. 10 335. . 

(d) Ryan v. Mutual Tontine Weatntnster Chambers Assoriatum, [1593] 1 Ch. 
116, C. A. 

e) As to “usual covenants" in a lease of a public-honse, seo p, 388, ante. 

Wilson v. Twamley, {1901} 2 K. 1. 99,C. A.; see [ryant v. Hancock & Co,, 

f1899] A.C. 442; Afumsord v. Walher (1901), 71 7. J. (kK. 10. An to 
offences which mnay result in a lose of licence, sce title Jyjuxicsting Liquons, 
Pp: 107 ef seg., ante, 
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spocifically to the conduct of an underlessee or other occupier (9), or 
must be an absolute covenant that the premises shall be so con- 
ducted that the licence shall not be forfeited nor the renewal 
refused (k). If the covenant extends to conduct whereby the 
renewal may be imperilled,an entry of a conviction will probably be 
a broach (i). On the letting of a public-house by parol there is no 
implied agreement that the tenant shall do no act whereby the 
licence shall be forfeited (i). 


1098. The lessee usually covenants to keep open the premises at all 
lawful hours (/), and to apply for and use his best endeavours to obtain 
a renewal of the licence (m), or to keep the louse open as a public- 
house. He commits a breach of the last covenant if, on a renewal! 
being refused, he makes no attempt to have the decision reversed (n). 





q) For a form, seo Encycloprodia of Forms and Precedents, Vol. VII., p. 872. 
dj See Bryant v. /lancock & Co., [1899] A. C. 442 (where the covenant was 
divided into three parts, of which the first, relating (so it was held) to forfeiture, 
was absolute; tho second, reluting to non-renewal, was not absolute. Renewal 
was refused owing to the conduct of the undertenant. and the assignee of the 
lonse was not liable), A coveuant that the Jessee will at all times during 
the term conduct the demiscd premises in a proper manner is absolute, 
and is broken if the heence is Jost through the conduct of an underlessee 
(Palethorpe v. Home Brewery Co., Ltd., (1906) 2 1X. B. &, C. A.) Buta covenant 
to transfer the licence at the end of the term is not broken if the licence has been 
lost through the conduct of an underles-ec, aud the lessee has used his best 
endeavours to save it (Hol/iamson vy, desott (1009), 20 TL. 1. R614). A covenant 
to insure against the ‘loss’ of the licence will extend to the risk of non- 
renewal in consequence of the licence not being required by the neighbourhood 
(Williame vy, Laas! and Sharman, Lid. (1906), 22 T. I. lt. 443), 

1) Under the former practice the meurring of a conviction which was not 
indorsed did not endanger the licence, so as to be a breach of a covenant not tu 
do anything that might © affect, lessen or make void” the licence (Wooler vy, 
Knott (Us76), 1 x. 2. 265, C. AL); or Chat ght afford a ‘ ground of pretext” 
whereby the Heence should be “ suspended, aiscontiuued, or forfeited” (Pleet- 
trond ve. Tid! (isso, 23 Q. B. 1). 35); but the indorsmg of two convictions, 
though possibly not of one ouly, was a breach (4éarmann y. J’uwedl (1891), 60 
I. d. (Q. 8.) G28); seo also Afucre vy. Llobinsun (1878), 48 L. J. (@ B.) 186. 

(4) Maw v, Hindmarsh (1873), 28 1. T. 644. 

(/) See Fucyelopedia of Forms and Precedents, Vol. VII, p. 372. As to 
“urual covonants, sre p. 388, ante. A covenant against currying on auy trado 
other than that of a licensed victualler is usual; see Bennett v. Womack (1828), 
TR E& C627. Any attempt by the lessee to reduce the drinking will be 
rostrained by injunction (faatford Breaery Co, Ltd. ve T1ll and Gudsrey (1906), 
03 1. T. 636, CA); though the covenunt in its entirety will not ve thus 
enforced (Mooper v. Brodrick (1840), 11 Sim. 47). Where the renewal of the 
licence tg refused on the ground that it is not uocexsary (see title INTOXICATING 
Liavors, p. 62, an‘e), Us does not put an end to the lease, and the rent 
continues to be pavable (Grimsdick y. Sweetmun, (1909) 2 K. B. 740); and where 
a reversionary leare is granted und the licence is forfeited during the con- 
tinuance of the prior lease, the rent under the revorsiunary lease is payable 
when it falls into possession (lem vy. Ansley (1900), 64 J.P. isd; compare 
Hart v. Arrol (1903), 6 F. (Ct. of Sess.) 36). The lease may be made determmuble 
in the event of the licence being withdrawn; see N'tiliame vy. Lassell and 
Sharman, Lid., eupra, 

(m) Seo Bryant v. Hancock & Co.. eupra. An executor, if ho is willing to 
transfer the hieence, and if he delivers up possession, which is accepted by the 
landlord, is not lable for loses of the licence due to his omission to obtain ap 
interim transfer (Brown v. Watson, [1904] 2 1. R. 218, C. A.). Aa to interim 
transfers, eos title IntoxicaTina Liquors, pp. 26, 47, ante, 

(») Linder v. Jryur (1898), 8 CO. & PL 518, 
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Covenants relating to the management of the premises run 
with the reversion, and hence the assignee of the reversion is 
entitled to take advantage of them (0). 


Sus-Sgor. 3.—Tied House Covenan’s, 


1099. A covenant by the lessee of licensed premises to obtain all 
liquor required for his business from the lessor can be effectively 
entercd into(p); but it is subject to an implied condition that the 
lessor is ready to supply to the lessee liquor such as he reasonably 
requires in kind and quality, and at fair and reasonable prices (q), 
and if this condition is nut fulfilled the lessee may obtain his 
supplies elsewhere (7). The covenant is sometimes enforced by 
reserving an additional rent while it is broken or by allowing a 
reduction of rent while it is observed. But this does not prevent 
the covenant from being imperative—at any rate, where there is a 
proviso for re-entry on non-performancy-—and the lessee has not the 
option of paying the additional or the unreduced rent and of dealing 
with another brewer (s). 


1100. A covenant binding tho lessee to purchase liquor only from 
the lessor is capable of running with the land, so that the burden 
will devolve upon the assignee of the term and the benefit will pasa 
toa grantee of the reversion (ft), and this is 80 whether in cither 
case “assiens ” wre menuoned or not (a), 

So far as the covenant is in substance nevative it will be enforced 
by injunction ()), and since the intention is to bind the premises into 
whosesoever hands they may come, the covenant will be so enforeed 
against a sub-lessea with notice, notwithstanding that it purports 
to bind the lessee and his © assigns «(¢c). Moreover, apart from the 
question whether the covenant runs with the land, the assignees of 
the reversion can enforce it if he also takes an express assignment 
of the covenant (<). 


1101. If the covenant binds the lessee to take liquor from the 
lessor and his assigns, being successors in bis bu iness, then 
assigns of the reversion cannot take the benefit of the covenant 





AT, ERENT vee ha Sie en 





ov) Fleetwood v. Hull (1889), 23 Q. 1. 1), 35; pp. 686, prot 

ee » Such covenants were at first viewed with disfuveur, as bemp prejudirial 
to the public welfare ((‘ooperv. Puabi!! (1NI2;, 4 Camp, 286, nota 5 Th raton 
v. Sherratt (1818), 8 Taunt. 529); but their validity is woll entabliehed, For 
form of covenant, see Encyclopaedia of Tormea wad Precedents, Vol. VIL, p. 3s), 

(q) Noakes & C'v., Ltd. v. Day (1905), reported (1010) 1 Ch. 270, nC. Aas 
Courage & Co., Ltd. v. Carpenter, (1910) 1 Ch. 262. 

(r) Holcombe v. Hewson (1820). 2 Camp. 391; Thornton v, Sherratt, supra ; 
Edwick vy. Hawkes (1551), 18 Ch. D. 199; eee Weaver v, Sessions (1815), 6 Taunt. 
154; Stancliffe v. Clarke (1852:, 7 Exch. 439, Sometimes an express proving ty 
the same effect is inserted (wee Joe d. Calvert y. Ret (1430), 10 8, & C. bay, Bal; 
Clegg v. Hands (1890), 44 Ch. D. 503, 516, C. A.). 

8) Hanbury v. Cundy (1587), 8 LT. 155. 

t Clegg v. Hands, supra ; eee p. 685, post, : 

(a) White v. Southend Hotel Co., (18074 1 Ch. 767, C. A. Beas 

(b) Clegg v. Hands, cupra, at p. 519; und see title Issuncriox, Vol. XAVIL, 

. 239, 
J ¢) duln Brothers Abergarw Brewery Co. ¥. Holmea, [1900] 1 Ch. 188, 
d) Clegg v. Hands, eupra, at p. 518, 
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unless they are also assigns of the business (¢). The covenant may 
be further restricted by requiring them to carry on the business at 
the particular brewery to which the premises were originally tied ( /). 
But in the absence of special restriction it is sufficient if they are 
assigns of the business generally; and if the reversion and the 
business are assigned together, the assignee is entitled to the benefit 
of the covenant, notwithstanding that he carries on business at a 
different place and that the lessor’s brewery is closed (q). If the 
reversion is assigned, and the business retained by the lessor, the 
lessee comes under no liability to the assignee of the reversion, but 
he remains liable to the lessor (h) ; and if the business is assigned 
and the reversion retained by the lessor, the lessee is still liable to 
the lessor, who alone can sue on the covenant, though the lessee 
satisfies his liability if he takes liquor from the assignee of the 
business (7), 


1102. If the covenant hinds the lessee to take liquor from the 
lessor simply, without reference to his business, the benefit of the 
covenant is not necessarily incident to the business. 1t will pass 
upon an assigninent of the reversion together with the business (k) ; 
but it will pass also with the reversion although the reversion and 
the business are sevored, and whether the business is retained by 
the lossor or is assigned by him in a different direction (/). For 
the benefit of the covenant to pass, it is not necessary that the 
lessor’s business should be given up. Even though it continues, 
the lessee’s obligation is to the new reversioner, and no longer to 
the lossor(m). Nor is it necessary that the reversioner should him- 
self carry on a brewery business. He can qualify himself to take 
the benefit of the covenant by purchasing beer and reselling it (x). 
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(ce) Birmingham Breweries, Ltd. y¥. Jameson (1898), 67 L. J. (crt.) 403, C. A., 
where the phrase ‘‘successurs in business’’ was held to qualify the word 
“nssigne” introduced into the covenant by the definition clause. As to 
covenants running with the land, see pp. 584 et seq., post. 

(/) Doe d. Calvert v. Reid (1880), 10 B. & C. 849, whore the covenant was to 
take beer from the lesaors or their successors “in their lute or present trade of 
brewors.” This was held to be restricted to the business carried on at the 
lessuis’ brewery, and the covenant did not bind the lessee after the business had 
been assigned and the brewery closed. But the decision has been confined to 
the particular case. To ensure such a restriction the brewery should be 
epecitically mentioned ; sco Cleyg v. Handa (1890), 44 Ch. D. 503, 517, C. AL; 
Manchester Brewery Co. ¥. Coombs, [1901] 2 Ch. 608, 613, 

(g) Afanchester lirewery Co. ¥. Cuemba, supra, 

() Birmingham Breweries, Ltd. v. Jameson, eupra. 

‘) White vy. Suuthend Ilutel Co., [ise 1 Ch. 767, C. A., where it wae held 
that the lesave was entitled tu the benefit of a proviso for reduction of rent 
eo long as he took liquor froin the assigns of the business, It was suscested 
that dumnages in an action by the lessor for breach of the covenant would not 
necessarily be nominal. The assignment of the business did not inclu le an 
assignment of the covenant, and even if it had, such latter assignment would 
have been ineffectual; see idid., per Rioby, J..J., at p. 774; sed quure; and 
com Clegg v. Handa, supra. 

(i) oh Brothers Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188, 

D) Clegg v. Hands, supra, 

(m) This follows from the circumstance that the covenant runs with the land, 
sce p. 585, post ; the lessee is only bound to the reversioner for the lime being. 

(n) egg v. Hands, eupra, In this case the lessors at the time of the demise 
were themeglves purchasing part of the beer which they supplicd. 





Part X1V.— Leases or Sreciat. Prurerry. 


Sect. 5.—Sporting Rights. 


1103. A sporting lease authorises the lessee to enter upon land 
for the purpose of killing game or fishing, and to carry away the 
game which he kills or the fish which he catches, and is in effect a 
licence coupled with a profit a prendre (0). 

To create an effective legal right the lease must be by deed ( p), 
though on a verbal letting of lands the owner can reserve the gume 
to himself(q); and an agreement for the grant of a sporting 
lease should be in writing(r); but in the absence of writing, 
it may be enforceable on the ground of part performance (zs). 
If there has been actual enjoyment under a parol grant of a 
right of shooting (f) or fishing(«), the rent can be recovered in 
an action for use and occupation, and the lessee is liable under 
the stipulations in the grant (a). Where the lease is by deed, 
the benefit of a covenant by the lessee—such as a covenant to 
leave the land as well stocked with game as at the time of the 
demise—runs with the reversion (l). A yearly tenancy of sporting 
rights may be created by payment of rent, but the tenant is only 
entitled to a reasonable notice to quit, and not to the customary six 
months’ notice (c). 

Sect. 6.—Other Property. 


1104. Certain other classes of property, the lenses of which 
require special consideration, are dealt with elsewhere (d). 


1 Sens 


Part XV.—Assignment and Devolution of 


Leases. 
Secr. 1.—Right to Assign or Unieriet. 


1105. A lessee for years or a tenant from year to year or other 
term has, in the absence of provision to the coutrary, the right to 


vo) Wickham vw. Jlawker (1840), 7 M. & W. 63; Beurt vy. Graken (S38, 
7 t L. Cas. 331. As to the operation of such leases and the ght arising 
therefrom, sre generally, p. 429, ante ; titles KasktEN sand Mrorits AL BN DEE, 
Vol. XL, pp. 336 ef ag. ; FT SHENIES, Vol. XIV., pp. S86 et ay. Game, VOL AY., 
pp. 218 ef eer. ; and see frowne y. Sligo ( phi te! (9859), 10 Ir. Ch. 2. 

(p) See titles Masesenrs and Peotrra a Prenper, Vol. XE, | 342; 
Fisnertes, Vol. XIV., p. 584; Ganz, Vol. XV., p. 210. For forin uf lease 
ece Encyclopmdia of Forme and Precedents, Vol. VIL. pp. 615 et 4.,. The 
shooting tenant is not entitled to interfere with the land (e¢, by burning 
heather} in order to stop a fire; except eo far as such interference in in fact 
necessary for the protection of his shooting rights (Cope v. Sharpe (1911), 104 
L. T. 718). 

(7) ida v. Wailliema (1877), 36 L. T. 559. 

(r) Webber v. Lee (1882), 9 Q. B.D. 315, C. A. 

(+) Seo AfeManus 0. Cnske (1887), 3 Ch. D. 6st. 

(t) Tomlinson y. Day (1821), 2 Brod. & Bing. 640; Dkwes 9, Dowling (1874), 

2W. KB. 770. 
‘ Holford v. Pritchard (1849), 3 Exch. 793. 







a) See Adams v. Clutterbuck (1883), 10 QB. D. 403; and p. 442, ante. 

b) Honper v. Clark (1867), 1. R. 2 Q. B. 200. 

ec) Lowe v. Adame, {1901} 2 Ch. 598 where a month's notice to determine 

ing tenancy, given at the end of the season, was held to be sufficient). 
(d) As to allotments and amall holdings, seo titles Attoruznts, Vol. I, 

p- 354; Swat, HoLpixas AND Swart Deri.ixncs. As to mining leases, ses 

flutle Mines, Minkuans, avy QUARMIES. 


. 
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assign his term or tenancy, or to crerte sub-leases or sub-tenancies(e) ; 
but a restraint on assignment or underletting is valid, and such 
restraint may be created either by condition making the lease void 
in those events(f), or by covenant not to assign or underlet (9). 
Whichever fourm the restraint takes, an assignment in breach of 
the condition or covenant is not yoid. It is effectual to vest the 
term in the assignee, but the lessor can treat the assignment as a 
causa of forfeiture provided, in the case of a covenant against 
assignment, that it is accompanied by a proviso for re-entry (/:). 


1106. A covenant “ not to assign ” (7), or “ not to assign or other- 
wise part with ” (/;), the premises is only broken by a legal assign- 
ment for the entire residue of theterm. Consequently the covenant 
is not broken by a declaration of trust of the premises in favour of 
a third person (/), or by the deposit of the lease as security for an 


(e) See Doe d. Mitchinson vy. Carter eefiee 8 Term Rep. 57, 60; Church v. 
Brown (U808), 10 Vos. 208, 264. Similarly, an agreement for a lease, or an 
option to require a lease, or a renewal of a lease is assignable (Tolhurst vy, 
Asaniuted Portland Cement Manufacturers (1900), Tollurst ov. lasociated 
Fortland Cement Manufacturers and Imperial Por tiand Cement Co., (1957 ALC. 
414,423). But an assignment by a tenant at will determines the tenancy 60 
soon a6 the landlord has notice; seo p. 437, ante. As to dedication by a lessee 
of aright of way, seo title Higuways, STREETS, AND Biritpoes, Vol. XVL, 
». 35. For forma of assignment, seo Enxcyelopadia of Forms and Precedents, 
Vol XI1.. pp. 831 ef sey, Vol. NVIL, p. 895, 

(f) Soo line d. Tdenniker vy. Watt (i828), 8 Bk C. 308. But since forfeiture 
is uinatter sfricté Jurd, an assignment which is void dues not give cause for 
forfeiture (oe d. Llowd vy. Lawweld (E826), 6 B.& C. 308, $13), 

(y) Laudy, Nurse (1828), 8 BL & CL 4865 see Re Johnson, Er parte Blackett 
1894), 70. T. 388i. The covenant may be binding notwithstanding that the 
exor has re-entered on part of the land (Collins v. Sulye (1651), Sty. 265). 

(A) Welians v. Karie AS6S), L. RS Qo. BL 139; but see hilteit vo dednson 
(IS66), 1. RO2Q. 2B. do, 1260 This is in accordance with the rule that it 1 

at the lesser’s option whethor a forfeituro shall avoid the lense (see p. 30, 
ante). ‘The statement of Horroyn, J., mi Paul vy. Nurer, eup-ra, that 
an assizninent in breach of condition is void is not now correct (see Moneugh- 
more (Hari) y. Forrest (ist), o 1 RC. 1. 443, Ex. Ch.) In Lretand there is a 
statutory prohibition of assignment in breach of covenant (Landlord and ‘Tenant 
Law Amendment Act, Ireland, 1860 (23 & 24 Viet. c. 1543, a. 10, and on thir 

round the assignment has been held not to pass the term, though itis none the 
ee a ground for forfeiture (Clifford v. Reilly AUST), 41 RCL. 218 5 Douough- 
more (harl) vy. Forreat, anvra; Tobin vy. Cleary (1875), 7 TR. GC. . 17, CL A. 
Wogan v. Deo fe (1885), 12. Rr. 69). In Donvrghmore ead Furrest, suprs, 
it was nuyyerated that a limitation to the lossee and his heensed assigns would 
prevont the term passing to an unlicensed assizn ; but this is the constructiur 
which the law gives to assigns (sce Weatherall v. Cieering (1806), 12 Ves S04. 
S11): uevertheless it does not, it is beheved, prevent the assignability of the 
terin. 

(*) Gentle v. Faulkner, Cabeld 2Q. B. 267, C. A. An assignment of a green- 
house iol ig leseow is entitied to remove is not a forfeiture (Moss v. Jame 
(18TT), ot TL. T. 715). 

(k) Doe d. Patt vy. Hog (1824), 4 Dow. & Ry. (K. B.) 226, 220; see S. C., aud 
nom, Due d. Pitt v. Laminy (1824), Ry. & M. 36. But in a mining lease it is 
a breach if the lossee gives to a third person the right to get and carry away 
mrt af the minerala (Afestyn v. Manger (1901), 17 T. L. B. 199); see title 

INES, MINERALS, AXD QUARRIES. 

() The declaration of trust is not converted into an assignment by the 
Judicature Act, 1873 (36 & 37 Vict. c. 66), 5. 24 (4) (Gentle v. Faulkner, supra) 
noes v. Crarshay (1892), 8 T. L. R. 446, eo far as to the contrary, is over 

fu 


Part XV.—ASSIGNMENT AND DEVOLUTION or LEASES, 


advance (m). A covenant “not to assign or part with the posses- 
sion of the premises” goes further and is broken if the lessee makes 
an equitable assignment of the lease and places the assignee in 
possession (n). ‘The retention of possession by one partner alone on 
a dissolution of the partnership is not a breach of a covenant against 
assignment contained in a lease to both (0); but if one executes a 
formal assignment to the other this is a breach(p). A covenant 
not to part with the possession of the premises is not broken by 
the lessee parting with a part of the premises (q). 


1107. A covenant against assignment is restricted in its operation 
to voluntary assignments. Hence it is not broken when the lease 
is taken in execution (r), provided the execution is bond fide (s); nor 
when it vests in a trustee in bankruptcy (t); nor when if passes on 
the death: of the lessee, whether as part of his personal estate (a), 
or under a specific bequest (b); nor when it is acquired by a public 
body under the Lands Clauses Acts (c). 


1108. A covenant against assignment entered into by the lessee 
on his own behalf only is not binding upon bis personal representa- 
tives (d) or assigns(e); but if executors and administrators are 
mentioned the covenant is binding on them (f); and if “ assigns” 
are mentioned, the word includes voluntary assigns inter viros, bué 


(m) Doe d. Pitt v. Hogg (1824), 4 Dow. & Ry. (x. 8.) 226, 229; Re Hand, 
Ex parte Cocks (1836), 2 Deac. 14; Ex parte Drake (1841), 1 Mont. D. & De G, 
539; Al’ Kay v. AP Nally (1879), 4 1. B. Ir. 438, OC. A.; compare Swanley Coal 
Co. v. Denton, [1906] 2 IX. B. 873, C. A. 

(n) The sale of the business on the premises to a company ix not a breach if 
the possession of the premises is retained by tho lessee, notwithstanding that 
the company uses them (/’eebles v. Crosthwatte (1897), 13 T. I. It. 198, ©. A.). 
As to a covenant not to charge or incumber, see Croft v. Lumley (1838), 6 
H. L. Cas. 672. For form of covenant not to assign or underlet, see Encyclo- 

ia of Forms and Precedents, Vol. VII., p. 195. 

" Bristol Corporation v. Westcott (1879), 12 Ch. D. 461, C. A. 

) Varley v. Coppard (1872), L. R. 7 CU. P. 505; Langton vy. Henson (1905), 
92 L..T. 8035; doubted in Mristol Corporation v. Westcott, supra. 
wo Church v. Brown (1808), 15 Ves. 258, 265; Grove vy, J’ortal, [1902] 1 Ch. 


" Doe d. Mitchinson v. Carter SED} 8 Term Rep. 37. 
s) Doe d. Mitchinson v. Carter (1799), 8 Term Rep. 300. 
(¢) Dove d. Goudbehere v. Bevan (1815), 3 M. & S. 353, 360. Soe Weatherall v. 
Geering (1806), 12 Vea. 504; Doe d. Cheere v. Smith (1814), 5 Taunt. 795; and 
title BANKRUPTCY AND INSOLVENCY, Vol. IT., pp. 88, 149, 150. 
(a) Seers v. Hind (1791), 1 Ves. 294. 
(b) Crusoe d. Blencowe v. Bughy (1771), 3 Wils. 234, 237; Doe d. Guodbehere 
v. Levan, supra, at p. 361; see Fox v. Swann (1655), Sty. 482. Originally the 
covenant forbade a devise (IFindsor (Lord) v. Burry (1582), Dyer, 45, pl. 3, n.; 
Parry v. Harbert (1539;, Dyer 45 b. 

(c) Slipyer v. Tottenham and Hampatead Junction [ail, Co, (1867), 4. U4 bq. 
112. See title Compvisony Percuase or Laxy Axp Compensation, V 
VI., pp. 36, 58. 

d) Seers v. Ilind, supra. 

c) See p. 585, pst. : Roses 

f) Ror d. Greaum v. Harrison (1788), 2 Term Rep. 424. Tf ** assigns 
only are mentioned, executors or administrators may nevertheicss be bound as 
voluntary assigns ir. law (More's (Sir William) Case (1584), Cro. Eliz. 26) ; see 
Doe d. Goodbehere v. Bevan, supra. 
v 
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not involuntary assigns, such as a trustee in bankruptcy, or an 
oxecution creditor (9), nor does it include an underlessee (/t). 


1109. A covenant against underletting is not broken by a letting 
of lodgings (i); but it is broken whenever the lessee parts with the 
exclusive possession of the premises or, if the covenant is so worded, 
any part of the premises, to an undertenant (k), though, if it is 
avainst underletting simply, an underletting of part is no 
breach (i). A covenant not to underlet is broken by an under- 
letting from year to year(m). To constitute a covenant against 
underletting it is not necessary that words appropriate to under. 
letting should be used ; it is sufficient if the covenant prohibits a 
disposition for a part only of the term (x). But the court is strict 
not to let a condition of forfeiture go beyond the proper meaning of 
the words, and in the absence of reference to a mere change of 
occupancy, or to a disposition for part of the term, words primarily 
importing assigninent will not include underletting (0). On the other 
hand, words which are appropriate to underletting may have their 
scope widened, and may extend to assignment, if they are intended to 
be applicable to an alienation for the entire residue of the term (p). 





oe nee 





(y) Doc d. Goudbehere v. Becan (1813), 3 M. & 8, 353, at p. 358. In Dyke v. Z'aylor 
(1861), 3 De G. F. & J. 467, C. A., on appeal against an interlocutory injunc- 
tiun, this was not troated as clenr. A letting by a receiver under the direction 
of tho court is perhaps not a breach (kee Rogers v, Buteman (1841), Fl. & K. 432 

h) Villiera v, Oldcorn (1903), 20 T. 1. RAL. 

$) Doe d. Mitt v. Laming (1814), 4 Camp. 73, 77. As to letting cottages on 
tho premisos to labourers, seo Browne v. Sliyo (Margués) (1809), 10 Ir. Ch. RB. 1. 

(k) Roe d. Dingley v. Sules (1813), 1 M. & S. 297; compare Greenslade v. 
Tapecott (1834), 1 Cr. ML & 2. 45, 60. To constitute a breach there must be a 
wubstantial parting with a substantial part of the premises (Mushiter v. Smtth 

1887), 3 T. L. kK. 673). A mere advertising for a tenant is not a breach 
outa v. Somerset (Duke) (1812), 1 Vos. & B. 68). A statutory body in whom 
he term is vosted ww subject to the restriction of the covenant (Metropolitun 
Water [teard y. Solomon, [1908] 2 Ch. 214), The mere fact that a third person 
ie in uccupation is net evidence of a breach of covenunt if he alleges that he is 
tenant te some ane other than the lessee (oe v. Jayne (1815), 1 Stark. 86); 
but if he appears to be tenant to the leasee this ia primd facte evidence of under- 
lotting (Jie d. Hindly v. Rickarby (1803), 5 Esp, 4), 

1) Wileon v. Hosenthal (1906), 22 T. 1. BR. 233. 

m) Teams v. Baker (1883), 49 L, TL 106, 

n) Doe d. Helland y. Wereley (1807), 1 Camp. 20 (proviso that the lessee 
should not awazn or otherwise part with the premises or uny part thereof for 
the wholo or any part of the terms); J)ymock v. Showell’a Brewery Co, (1898), 79 
1. T. 320, (. A. (proviso for re-entry if tho lessee did any act wheroby the premises 
became vested for tho whole or any part of the term in any person other than the 
lessee, broken by a sub-lotting from year to year). The grant by the lessee of a 
theatre toa third porson of the exclusive use of the refreshment roome and bars is 
nut a breach of a covenant agninst assigning or parting with the promises or any 
interest therein (aly v. Kdwardes, Warr & Co. y. Edwardes (1900), 48 W. B. 360); 
as to leasing boxes in u theatre, see Croft vy. Lumley (1858), 6 H. T.. Cas. 672. 

(e) Cruse d. Blencowe y. Bughy QT), 3 Wils. 234; 2 Win. BL 766 (covenant 
nut to “ assign, transfer, or set over, or otherwise do or put away with” the 
ivase or the domised proinisea}; Church vy. Brown (1808), 15 Ves. 258, 265; 
cumpare Niavereley v. Orpe (1779), 1 Dong. (x. B.), 56. 

{ A (ireennwuy vy. Adame (1806), 12 Ves. 395 (covenant not to “ let, set, or 
dewise the premises for the whole or any part of the term"). But the words 
“get or let” alone, without reference to the whole of the term, forbid under- 


letting only and leave the lessee free to assign (le Doyle and O'Hara's Contract, 
(1e00] 13. R 113) 


Part XV.—ASSIGNMENT AND DEVOLUTION oF LEASES. 


A forfeiture will be incurred although the underletting is only a 
mortgage by way of sub-demise (7). 


1110. Where « lease contains a covenant or condition against 
assigning, underletting, or parting with the possession of the 
demised premises without licence or consent, the covenunt or con- 
dition, unless the lease contains an expressed provision to the 
contrary, is to be deemed subject to a proviso that no fine or 
sum of money in the nature of a fine shall be pavable for such 
licence orconsent. This does not preclude the right to require pay- 
ment of a reasonable sum for costs (r), nor does it prevent the lessor 
from requiring the assignee to covenant to pay the rent and perform 
the lessee’s covenants during the residue of the term (s); nor, in 
the case of a lease granted under a building contract, from requir- 
ing a deposit as security for the completion of the works(t); but it 
precludes him from demanding an increased rent (a). If consent ia 
refused except on payment, the lessve is entitled to assign without 
consent (lL); but the above provision does not make payment of a fine 
for consent illegal, and if the Iessee pays it, not under protest, he 
cannot require repayment(c); and if the assignee has covenanted to 
pay asum in the nature of a fine, he is liable on the covenant (d). 


1111. A covenant against assignment or underletting without the 
lessor’s consent is frequently qualified by the proviso that such 
consent shall not be arbitrarily or unreasonably withheld. The 
proviso is not construed as implying a covenant on the part of the 
lessor not to refuse his consent arbitrarily or unreasonably; but if 
in fact it is so refused, the result is that the lessee is at liberty to 
assign without the lessor's consont(e); and he can oltun a 
declaration by the court of his right to dose (/). The effect is the 


(q) Serjeant v. Nash, Field & Co, (1903) 2K. B. 304, CO. A. 
3} Conveyancing and Law of Property Act, 1892 (55 & 6 Viet. co. IS, ald 
As to “fine,” seo Conveyancing and Law of Property Act, 1851 (44 & 45 Viet. 
©. 41), 8. 2 (ix.); Waite v, dewninga, [1006] 2 KO B11, 18, CAL Asta the right 
of the lessor to insist on payment previously to this enactisent, aa Milton v, 
Tipper (1868), 18 L. T. 626. The Convevancing and Law of Property Act, 
1892 (55 & 56 Vict. c. 13), applies to all leases, whether made before or after 
the Conveyancing and Tuw of Property Act, P88] (44.& 45 Viet. ¢ 41), or not 
(West v. Gwynne, (1911) 2 Ch.1.C.A.). For form of qmscnt, see Eneyolopastia 
of Forms and Precedents, Vol. VIL, p. 678. 

(8) Seo Waite v. Jennsngs, supra. 

t) Re Cosh's Cuntra:t, rai Ch. 9, C. A. 

a) Jenkine v. Price, 11907] 2 Ch. 229; tho pvint was not decided on appeal, 8. C., 
[1908] 1 Ch. 10, C. A. oo ¥ | 

(b) Andrew v, Bridgman, [1908j 1 BK. B. 596, C. A.; seo Waite v. Jennings, 
aupra, at p. 36. : . 

(c) Andrew y. Bridgman, supra; Wet vy. Gwynne, supra ; eo Jenkins v. Price, 
supra. 

d) Waste v. Jennings, supra. - 

(e} Treloar v. Bigoe (1874), LR. 9 Exch. 151; Hyde vy. Werden (1877), 3 Ex. D. 
32, C. A.; Sear vy. House Mroperty and Investment Sove'y (180), 16 Ch. D. 387. 

(f) Young v. Ashley Gardena Properties, Ltd, (1903; 2 Cb. 112, C0. Av; Arane 
v. Levy, [1910] 1 Ch. 452; and he is entitled to the costs uf the action for this 
purpose tYousy v. Ashley Gardena Properties, f.td., aupra; Weat v. Guaynne, 
supra, overruling on this point Jenkins vy. f’rice, supra, and vans vy. 
Levy, supra). Even without such declaration be can obtain specific per- 
formance of « contract of assignment if it is clear that the lessor's consent is 
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same where the consent is not to be withheld in the case of an 
assignment to a respectable and responsible person ; and, unless the 
nature of the lease shows that it is to be held by an individual, a 
company may be such a person(g). But the lessee before he 
assigns 18 bound to ask for the consent, even though it could not 
properly be refused (i), and if through forgetfulness he omits to do 
60 he cannot obtain relief from the forfeiture (1). 


1112. Where the lessor’s consent to assignment is not to be 
arbitrarily or unreasonably withheld, he must not withhold it in 
order to get some advantage for himself, as, for example, to obtain a 
surrender of the lease (i) ; but he may be justified in withholding it 
if he is acting ‘‘ upon advice,” even though the grounds of refusal 
are not stated (1); or if in his opinion the intended use of the 
premises by the assignee will be prejudicial to other property of his 
own (m); or if such use is different from the purpose for which the 
lense was granted (n) ; though if the lease imposes serious liability 
on the lessee—where, for instance, the rent is heavy—substantial 
ground for refusing consent should be shown(o). In the case of a 

roposed re-assicnment by an assignee, it is unreasonable to require 
him to covenant to pay tle rent and perform the covenants for the 
residue of the lease (p). 


1113. If the licence to assign is required to be in writing, a verbal 
licence is insufficient(q). The licence extends only to the actual 
assignment or underlease which it authorises (r), though it is usual 
expressly so to provide in the licence (s). If it is intended that the 


Improperly withheld (White v. //ay (1895), 72 1. T. 2813 contra, Re Marshall 
and Salts Contract, [1900] 2 Ch. 202; see Duy v. Singleton, [1899] 2 Ch. 
$20, OC, A.); and seo title Srecinic PERFORMANCE. 

(9) Willmott v. London Road Car Co., Lftd., [1910] 2 Ch. 525, C. A.; followin 
Ke Jeffcork’s Truata (1882), 61 1. J. (cnt.) 607, and overruling J/arrison, Ainslie & 
Co. v. Barrow-in-Furness Corporation (1891), 39 W. R. 250. If personal 
residence is required tho lease is not assignable to a company (Jenkins y. Price, 
[1908} 1 Ch. 10, C. A.’. 

(h) Kastern Telegraph Co. v. Dent, [1890 1Q. B. 835, C.A.; Burford vy. Unwin 
(1885), 7 Cab. & El. 494, contra, is overruled. 

2 Barrow y. Tsaaca & Son, [ieen 1Q. B. 417, C. A. 

k) Lehmann v. Me.irthur (1867), L. RB. 3 Eq. 746; Bates vy. Donaldson, [1697 
2Q. B. 241, C. A, 

l) Trelvar y. Bigge (1874), TL. B. 9 Exch. 151. 

m) Bridewell Hospital (Queernrs) v. Fairkner and Rogers (1892), 8 T. Is. R. 
637; compare Me Spark's Lease, Rerger v. Jenkinson, [1905] 1 Ch. 456 (where the 
landlord occupiod part of sume premises). 

in) Harriwn, Atnalie & Ce. v. Barrow-in- Furness Corporation, supra. 

P o) Sheppard v. Ifong Kong ani Shanghae Banking Corporation (1672), 20 W. R. 
59. 

(p) Evane v. Levy, [1910] 1 Ch. 452; though it may be reasonable to require 
in . covenant, limited to the tune during which the assignee holds the lease 
tbid.). ° 

(7) Hickardyon vy. Kans (1818), 3 Madd. 218; though if the verbal licence has 
bern given asa suare, relief will be given in cquity ((bid.); and see Walker v. 
Baliamte (1605), Cro. Jac. 102. As to indersement of the consent on the 
assignment in Ireland, see Ne Ulster Pernanent Building Society and Junsor 
Army and Navy Storea (1884), 13 1. R. Ir. 67. 

(r) Law of Proparty Ameudment Act, 1859 (22 & 23 Vict. c. 35), 8.1; Eyton 
V. Jor—+ (1870), 21 L. T. 789, 

(s) Formerly the effect of a licence for a single assignment was to put an 
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assignee shall not be let into possession until the assignment is 
complete, this also should be expressly stated (). Upon an agree- 
ment for sale of a lease it is the duty of the vendor to procure tho 
lessor’s licence(u), and if he fails to do so the agreement will not 
be enforceable (a); though if the purchaser procures the lvssor’s 
refusal he may be liable to make any payment due under the 
agreement (bd). 


1114. Where there is a covenant against assignment or under- 
letting, with & proviso for re-entry on breach of covenant, the lessor 
can either re-enter for the forfeiture or sue for damages for the 
breach; and if he is not immediately aware of the breach, ho can 
forfeit the lease as soon as he hears of it (c), subject to the Statute 
of Limitations(d). If he sues on tho covenant, the damages will 
be measured by the loss naturally flowing from the assignment (e) 
or underletting (/). 


1115. So long as the assignee or undertenant is in possession 
he is subject to the stipulations of the leasc, notwithstanding the 
want of the lessor’s consent (9). 


1116. The lessor will be debarrod from insisting on the necessity 
of consent if he has accepted the assignee as tenant in the place of 
the assignor, but this acceptance is not to be inferred merely from 
the fact that possession has been given to the assignee with the 
linowledge of the lessor and without objection on his part; this, 
while an important element, is not conclusive where the facts show 
that the lessor did not intend to accept the assignee th). Further, 
the lessur is not bound tu assent to the assignment on the ground 
that he stood by while the assignee was spending moncy on the 


— ~~ ~ — 
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end to the condition or covenant against assignment altugether; se p. 439, 
anfe. 

1) West vy. Dubb (1869), T. R.4Q. B. G34. 

Hh Lioyd vy. Créspe (1815), 5 Taunt. 249; Vasen vy. Corder (sid, 7 Taunt. 9 
It is enough if the lessee makes reasonable efforts tu precuig the heenco 
Lehmann y. McArthur (1868), 3 Ch. App. 496); compute Jiay ¥. Seugleton, 
1899} 2Ch. 520, C. A. Lf tho lessor’s consent cannot be obtamed the mtend- 
ing assignee will recover any deposit he has puid netwithstandsn that he has 
negotiated unsuccessfully fur a new lease (Water v. Lumergue (18Gb), 14 W. RR 
699). 
a But as to a purchaser's suit, eee Leitch v. Simpson (1871), 5 1. B. Eq. 615. 
b} See Duriz vy. Nisbett (1860), 10 C. B. (x. 8.) Ta. 

c) Stleock vy, Farmer (1882), 46 T. T. 408, C. AL 

d) The right of re-entry must be assertel within twelve years of the cause 
of forfeiture; see title LiniTaTion oF ACTIONS. saat ih 

(e) The assi:nment, when made by an assignee, puts an end to his liability 
on the covenants in the lease, and if st in made to ony of inferior pecuniary 
liability, the measure of damnages will be such a eum as would, as far as money 
can, put the lessor in the same position as if he etill had the axngnee’s lability 
for breaches of covenant, past and future {[Vid/sina v. Eurle (1868), L. B. 3 Q. B. 
739). 

(i) If the premises aro destroyed by reason of specisl ri-k attacming to the 
urposes for which they are snb-let, the dumages will be the Jone thus caus 
Free v. Rogers, risa} 1Q. B. 31; compare Chapman v. Mason and Lintins 

Lo. ee i T. 390). 

(yg) Se vy. Farmer, eu 

335” eenmeene (Lord) v Monkland Iron and Coal Co. (1885), 11 App. Oss. 
£ e 
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Secr.1. property, unless the circumstances are such as to estop him from 
Rightto setting up the breach of covenant (i). 


Assign or 
Underlet. Sect. 2.—Mode of Assignment. 
Agreement 1117. No action can be brought upon a contract for the sale of 
to assign lands, tenements, or hereditaments, or any interest in or concerning 


mus bein them, unless the contract, or some memorandum or note thereof, 
. is in writing, signed by the party to be charged therewith, or his 
agent (k); consequently contracts for the assignment of leaseholds 

or tenancics must be in writing. The above rule applies whenever 

there is in effect an agreement for the transfer of the premises for 

the residue of the term; where, for instance, the lessee agrees to 

give posscasion to another who is to be tenant for the residue of 

the term (/) or merely to give up possession of a house to another (m). 

Even though the assignment has been completed by transfer of the 
premises in pursuance of a verbal agreement the vendor cannot 
recover the price on the contract; but if the purchaser has admitted 

the amount to be due, i¢ will be recoverable on an account stated (n) 


Tegal assign- 2118. An assignment of a chattel interest, not being copyhold, 
sieve he in any tenements or hereditaments is void at law unless made by 
fettn deed (0). Consequently a deed is necessary to pass the legal interest 
in leaseholds, including a tenancy from year to year (p), though an 
assignment under hand, if made for value, will operate as an agree- 
ment to assign and will vest an equitable interest in the assignee (q). 
The assignor can assign the premises direct to himself and another (7). 
Where an underlease has been created the mere assignment of 
the head term does not necessarily pass the rent reserved upon, 

and the bencfit of the covenants contained in, tho underlease (8). 


(@ Wallmett vy. Barber (1880), 15 Ch. TD). 96; compare Purke v. Prior (1863), 
16 7. Ch. R. 106; and seo titles Eqviry, Vol. AUIL, p. 167; > Extorren 
Vol. XII, p. 896, 

(k) Statute of Frauds (29 Car. 2, ¢. 3), 8. 4; seo titles Conrracr, Vol. VIL, 
p. $61; Deens anp Otner Instruments, Vol, X., p. 419. 

(f) Buttemere v. Hayes (830°, 5 Mo & W. 446, 

im) Welly vy. Webster (1852), 12.) BB ts83 Suart v. Harding (1850), 15 C. B. 
O62; Hodgson vy, Jolinsen (18085, BOB. a1. 686, 

n) Cocking y. Ward (1815), 1 CL 1B. 8585 see title Contract, Vol. VIT., p. 382. 

(0) Real Property Act, 1545 (8 & 9 Vict. c. 106), 8.3. Under the Statute of 
Frauds (29 Car, 2. ¢. 3). &. 4, the assignment might be either by deed or by note 
in writing; aud in Ireland the assignment may now be in writing (Landlord 
aod Tenant (Ireland) Act, 1860 (23 & 24 Vict. c. 154),8,.95 Doran vy. Kenny (1N60), 
37. BR Eq. MS. Sve title Deeps and Ornmer Ixsrruments,Vol. X,, p. 368, 
As to an assignment by the sheriff on gale under an execution, see title 
PExecution, Vol. ALV., p. 44. 

(P) Betting v. Afartin 808), 1 Camp. 317, decided on the Statute of Frauds 
(29 Car. 2, c. 3). 

(q) See p. 385, avée. As to when the assumption of linbility by the leacre 
prevents an assignment from being vohintary, sco Me (freer, ¢ Bankrupt (1877), 
NL BR. Rg. 402; tithe FRavoulent aNnD VoIpanLe Conveyances, Vol. XV., 
pr. $1, 95. For form of agreement to assign, see Encyclopedia of Forms ard 
‘recodenta, Vol. AIL, p. 248. 

(ry) Law of Property Amendment Act, 1859 (22 & 23 Vict. c. 35), @. 21. 
Compare, as to freeholds, Conveyancing and Law of Property Act, 1581 (44 & 
45 Vict. o. 41), a 50. 

(e) See Franklin y. Jiowes (1871), 19 W. B. 581. 
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1119. If the lease is for life or lives, or is determinable on a life Sscr. 9, 
or lives, or is for a term of years of which more than twenty-one Mode of 
are unexpired, the assignee can register himself as proprietor at Assignment, 
the Land Registry with a possessory, qualified, absolute, or good Sere 
leasehold title (t). If the land is ina district where registration is Rsttston 
compulsory, the purchaser of a lease or underlease having at lenst 
forty years to run, or two lives yet to fall in, must register himself 
as proprietor, otherwise he will not obtnin the legal estate in the 
term (nu). If the leasehold land is already on the register, the 
assignment will be by transfer in the preseribed form, and must be 
registered (2). But registration of title to the lease makes it 
unnecessary to register the assignment in the local registries ()) 
referred to in the next paragraph. 


1120. If the premises are in Middlesex and outside the City Repistration 
of London, the assignment must be registered at the Land of deed in 
Registry in the Middlesex Deeds Register ; hut this is not necessary spars 
in the case of a lease at a rack-rent, or of a lense not exceeding shire, 
twenty-one vears, where the actual possession and oceupation goes 
with the lease (c). If the premises are situate in any riding of 
Yorkshire, the assignment must be registered at the office for the par- 
ticular riding (/), except in the ease of the assigmment of a lease not 


(t) Lind Transfer Act, 1875 (38 4 30 Viet. @. 87), ss 11, 135 see Land 
Transfer Act, 107 (60 & 61 Vict. ¢. 65%, 8, 22 (6) Gr); Land Transfer Rules, 1903, 
rr. 0-67, as varied by the Land ‘Transfer Rules, 1908. To obtain registration 
with an absulute iitle, the assignee must prove both the title of the lessur te 
grant the lease, and also his own title to the lease (ihad., r. a3) 5 to obtain regis- 
tration witha good leasehold title, he has only to prove his own title to the louse, 
assuining it to be well created Obed. r. a6). As to registration of title generally, 
see title Lean Property anp Ciyitens Rear. 

(#) Land Transfer Rules, 1903, rr, 68, 69. 
tn See Enevelopedia of Forms and Precedents, Vol. XL, p. 364; Land 
Transfer Rides, 1905, 1 $26, 

(6) Land Tranter Act, 1879 (38 & 39 Vict. ¢. 87). 8. 127, amended by the 
Land ‘Transfer Act, 1807 (60 & 61 Viet. co. 65), Sched. 1; Land Registry 
(Middlesex Deeds) Act, 1591 (ot & bo Viet. ec. G1}, Sched. 0. (14). 

(c) Middlesex Registry Act, 1708 (7 Ann, c. 20); seo the regulations intro- 
duced by the Lund Registry (Middlesex Deeds) Act, 1801 (04 & 55 Viet. ¢. 64), 
Sched. T., and the Land Registry (Middlesex Diced) Rules, 1892, As to 
“actual possession and yccupation,” see Fury ve Smith (1822), 1 Hud. & B. 
730, p. 401, ante, It has becu doubted whether assigoments of excepted 
loases aio also excepted from registration ({leming’s Lesawe y. Nerille (1830), 
Hayes, 23); but this is a necessary consequence. Registration gives 
abselute priority at law over unregistered assurances (Jor d. Hubinaon vy. Allegp 
(1821), 6 B. & Ald. 142); but does uot give priority in equity over an 
unregistered assurance of which the as-ignee has notics (Le Neve vy. Le Neve 
(174a), 3 Atk. 6146, 651). Registration in effected by registration of a memortal 
of the deed, which must set out the date, nawes and addition of parties and 
the parcels; see Jand Registry (Middlesex Jems) Act, ISB (54 & 55 Vite. 
¢, 64), Sched. I. ; 2. v. Meddlesex (Iegistrar) (1850), 15 Q. 1. 076. For form of 
memorial, see Encrelopadia of Forms and Precedents, Vol. XI, pp. 252 e€ acy, 

(d) Under the Yorkshire Registry Acts, 1854, 1885 (47 & 48 Vict. «. 54; 48 
& 49 Vict. c. 26) Notice of an unregistered assurance dows not deprive a 
registered assurance of privtity except in caso of actual fraud (Yorkshire 
Registries Act, 1584 (47 & 48 Vict. c, 64), 8.7; Buttion v. Tiukson, [1496] 2 
Ch. 403). An agreement for sale of land is not an ‘‘assurai ve” capable of 
registration under these Acts (lodger v. Hurrison, [1893] 1 QB, 161, C, A.). 
The registration is effected by registration of uw memorial uf the deed (York. 
shire Registries Act, 1884 (47 & 48 Vict. ¢ 54), 5.6); sec p. 401, anfe. For form 
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Sect.2.  axceeding twenty-one years, where accompanied by actual possessior 
Mode of from the making of the assignment, or of a lease of Crown lands (e) 
Assignment. 


oe Secr. 8.—Corenants Running with the Land. 
Covenants 1121. A covenant entered into between lessor and lessee ig 


ranning with primarily binding as between the two personally. But upon an 

the land. == issivnment either of the reversion or of tle term it may be also 
binding upon the grantee of the reversion or the assignee of 
the term; and similarly, the benefit of a covenant may pass to these 
partios respectively (f). ‘here are thus four cases: (1) where thie 
burden of a lessee’s covenant runs with the term, or, as it is more 
usually put, with the land ; (2) where the benefit of the lessee’s cove- 
nant runs with the reversion; (8) where the burden of a lessor's 
covenant runs with the reversion ; and (4) where the benefit of a 
yessor’s covenant runs with the land. 


anlinol 1122. Whether the burden of a covenant by the lessee runs with 
lowee's the land depends partly on the nature and partly on the form of 
covenants, = the covonant(q). As regards its nature, the covenant (1) may con- 
ite cern the land itself or something already in existence on the land; 
sate in either case, it concerns a thing tr esse; or (2) though directly 


relating to the Innd, it may concern something only contemplated 
to be brought into existence, a thing i futuro; or (8) it may not 
in strictness concern the land at all, in which case it is said to be 
collateral. As regards tho form of the covenant, (1) it may be 
entered info by the lessee for himself, or for himself and his repre- 
sentatives, real and personal, only; or (2) if may purport expressly 
to bind his assigns. The following rules, which apply only where 
the lease is by deed (/O, but which apply also to imeorporeal here- 
dituments (), govern these cases (4) :— 

Spencer's (i.) When the covenant relates to a thing in esse, and directly 


~~ Hid eoncerus the land, it binds the assigns, whether named or not (1); 
TOSOSUCION, 


of memorial, see Eneyeloprodia of Forms and Precedents, Vol. XI, pp. 291 
of sey. 

e) Yorkshire Registries Act, 1884 (47 & 48 Vict. c. 54), ss. 28, 30. 

J) The covenant must be effective in the first inatance. Thus, if the same 
person ia joined both ax covenantor and covenantoe, it will not run with the land 
{Napier v. Weileama, (1N11) 1 Ch. 861). But it is sufficient if tho lessor has a 
reversion by ee (Cuthbertson v. Irving (1860), 6 IH. & N. 135, Ex. Ch.), 
even though the defect in his legal title appear on the lease fseo Jolly vy. Arbuth- 
not (1839), 4 De G. & J. 2263) Merton y. Woods (isi), 1. BR. 4 Q. B. 293 
Ex. Ch.); and see p. 346, anfe: UV Smith, LT. C., ith ed., 05, 

(y) The seneral rule is that tho burden of the covenant never runs with the 
land at law (fuaterberry v. Oitham Corporation (1885', 29 Ch. D, 750, C. A.); 
theagh i¢ may run with the land in equity on the ground of notice ‘Tulk v. 
Moahay (1848), 2 Ph. Tid); see p. 590, post; titles Eaciry, Vol. NUL, p. 100; 
Satwor Laxp, But the relation of landlord and tonant gives rise to an excep- 
tion from the rule (Austerberry v. Oldham Corperatian, supra, at p. 781). And 
ax to ravenants between lessor and le-ace, see Chawios (Dercager Duchess) v. 
Brows ere CUTOD), 2 Ridg. Part. Rep. 315, 407, 

‘hY Ekiatt y. Johnson (N60), L. R. 2 Q. BL 120, 127, 

: {*) hese Clark (1867), TL. R.2Q. B. 200; eve Martyn v. Walliams £1857), 
aX 4h. as 

(k) Spenrer’a Cuse (1583), 6 Co. Rep. 160; 1 Sinith, L.C., 1th ed., $1, 

(2) Firat resolution in Spencer's Cuae, enpra. According to the words of the 
resolution the thing must be parcel of the demise, but it is aufficient if it 
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(ii.) When it relates to a thing in futuro and directly coucerns the 
land, it binds the assigns if they are named, but not otherwise (na) ; 

(iii.) When the covenant does not touch nor concern the land, but 
is merely collateral, it does not bind the assigns, but ia a personal 
covenant only ; hence it cannot be made to run with the land (1). 


directly concerns the land; see Lyle v. Smith, [1909] 2.1. R. as. Of this 
nature are covenants to pay rent (Parker v. Webb (circa 1700), 3 Salk. 3: 
St-venaon v. Lambard (1802), 2 Bast, 575, 580; Williams vy. Bosanquet (1819), 1 
Brod. & Bing. 238); to render services in the nature of rent (Vyryan vy. 
Arthur (1823), 1B. & 0. 410; see Keppell v. Bailey (1834), 2 My. & KK. 517, 541); 
to allow deductions out of rent (Havlye vy. Hughes (1628), Cro. Car, 137); to 
repiir or to leave in repair houses already built (Matures vy. Westereord (1508), 
Cro. Eliz. 599; Wendsor’s (Dean and Chapter) Case (1601), 5 Co. Rep. 24a; 
Wakefirld v. Brown (1846), 9 Q. B. 209, 223; Murtyn vy, Clue (1852), 18 QB. 
661); to repair and ronow fixtures already aflixed to the promtes CWT lems v. 
Earle (1868), T. R.3 Q. B. 789); to insure against tire (Vernon v. Snuith (82), 
6B. & Ald. 1; seep. 521, ante); to use the premises as a private dwellinghouse 
only (Wilkinson v. Rogers (1864), 2 De @. J, & Sm. 62, C. A’; to reside upon 
them during the demiso (7'‘atem v. Chaplin (1793), 2 Ily. 1B). 133); ina lease of 
a public-houso, a covenant to conduct the house properly (Mletirood y. Hull 
(1889), 23 Q. B. D. 35); and to buy liquor from the lessor (Clegg vo Dhanda 
(1890), 44 Ch. D. 503, 0. A.; IWhite v. Southend Motel Co, [1897] 1 Ch. 767: 
see p. 573, ante); in an agricultiwal lease a covenant to manure (Sale vy. 
Kitchingham Seed 10 Mod. Rep, 155); and not to plough moro than a certain 
quantity of lund (Cockson v. Cock (1606), Cro. Jac. 125); in a mining lease, a 
covenint to pay compensation for dumaze done to the surface (Nerval y, Pascoe 
peat 34. J. (cn. &2; Dyson vy, Forater, Dyson vy, Seed, Quinn, Morgan ete., 
1909] A. C. 98; see title Mines, MINERALS, AND QUARRIES); in asporting leage, 
a covenant to leave the land well stocked with gamo (//ogur vy. Clark (1867), 
I. R. 2. Q. B. 200; see p. 575, ante); in a lease of land near the seq, a covenant 
to maintain a sea wall though not parcel of the demised premises (Lyle v, 
Smit, {1909} 27. LR. 58). 

(m) Second resolution in Spencer’s Case (1583), 5 Co. Rep. 16a. For this 
rule to apply the covenant, while relating toa thing te futuro, must directly 
touch or concern the thing demised (Spencer's Case, supra; Congleton Corpora- 
tion v. Pattison (1808), 10 East, 130, 180; Doughty v. Bowmen (1848), 11Q. B. 
444,454; Thomas v. Hayward (1869), 1. Lt. 4 Exch. 311. The distinetion 
between covenants relating to a thing én esee and a thing ta fuluro reata on no 
intelligible basis and was questioned in Afinshull v. Galea (1808), 2 1, & N. 795, 
but it has not been overruled. Covenants reluting to things ta futuro 
are:—A covenant to erect new buildings pula Case, supra; Doughty 
v. Bowman, supra); at the end of the term tu deliver up at valuation fruit trees 
then growing (firey v. Cuthbertson (1785), 2 Chit. 482); in a colliery Irae to 
convey, upon a rulway to be inade on the demised land, all coal got from a 
certuin colliery (Hemingway vy. Fernandes (1842), 13 Sim, 228), althongh 
the thing in futuro is to be done off the land, yet the covenant is trented as 
directly concerning the land if the thing to be done tends to the maintenance 
of the demised premises; such as a covenant in a mining lease to build a 
smelting mill on adjacent waste land not included in the demiae (Sampson vy. 
Eusterby (1829). 9 1k. & C. 505, 516; affirmed, Easterby vy. Sampson 1850), 6 
Bing. 644, Ex. Ch.); seo Aally v. Wells 1769), 3 Wil. 20; Lyle vy. Snath, aupra; 
sompare Dewar v. Goodman, [1909] A. C. 72, 77), A covenant not to 
assign without licence is binding on the assigna, at any rate where they are 
named (Sl'ti/tams vy. Farle (1868), L. R. 3 Q.18. 739 5 Me bacharn vy. Colton, [1902] 
A.C. 104, P.C.); see West v. Dobb (1869), L. R. 4 Q. B. 634, 637, nm. (1); 
om Doe d. Cheere vy. Smith (1814), 5 Taunt. 190; antl p. 597, ante. 

n) Second resolution in Spencer's Case, supra; Usbridye (Lord) v. Staveland 
1747), 1 Vea. Sen. 56; Thomas v. Hayward, supra. Of thie nature ate the 
following covenants :—To pay to the lessor or a stranger a collateral eum; that 
#, a sum not reserved as rent iategie Maegan ee ae 
Inchéquin (Earl) v. Burnell (1795), 3 Ridg. - Rep. 376; V. .\rree 
{1887}, 2 +4 & W. 333; see Fiighé v. Glossopp (1835), 2 Bing. (x. Cc.) 123); to 
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Althongh, where the lease is not under seal, the stipulations do 


Covenants not bind an assignee of the term, yet if the assignee goes into occu- 


Ran 
with the 
Land. 


Benefit of 
lesece’a 
covenant. 
Stat. (140) 
82 Hen. &, 
ec. 34, 4. 1. 


pation, and rent is paid and received on the footing of the old 
tenancy, an agreement between the lessor and the assivnee will be 


implied that there shall be a new tenancy on the terms of the 
old (0). 


1123. At common law the benefit of the lessee’s covenants did 
not run with the reversion, except in the case of covenants for pay- 
mont of rent or the rendering of services in the nature of rent, 
such as suit to the lessor’s mill(); but under statute (q) the 
grantee of the reversion and his assigns has the like advantages 
against the lessee by entry for non-payment of rent, or for doing 
waste or other forfeiture, and the same remedies by action for not 
performing other conditions, covenants, or agreements contained in 
the indenture of lease, as the lessor himself had. The statute (q) 
only applics where the condition or covenant concerns the land (r), 
and where the lease is ly deed (8). If the lease is by parol, the 
grantee of the reversion docs not obtain the benefit of stipulations 
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my taxes on poe not ineluded in the demise (Gower vy. Postmas‘er-Ceneral 
(1887). 57.1. T. 627); to build a house upon other land of the lessor (Spencer's 
Case (1583), 46 Co. Rep, 16 a), the house not being immediately required for the 
purposes of the detmsed premises (Sampson vy. MLasterhy (1829), 9 B. & C. 505, 
ate to repair and renew chattels (Wiliams v. Karle ey) L. R. 3 Q. B. 739; 
ave (orton v. Gregory (1862), 3B. & S. 90); not to employ a certain class of 
wraons on tho premises (Congleton Corporation y. Pattison (1808), 10 Kast, 130; 
Valah vy, Fussell (1829), 6 Bing. 163); a condition of re-entry on conviction of 
tho lessee for an offence against the game laws (Stevens vy. Copp (1868), Ta. R. 4 
Exch, 20); in a public-house lease, not to keep a public-house within hbaif 
a nile \ the demised promises (Thomas y. Hayward (186%, 38 Ta. J. (EX,) 
175, 176). 

(0) Burkaeorth v, Simpson (1805), 1 Ur, MO & 2. 834; compare EMiatt v. Johnson 
(1866), 1. Ro 2 Q. B. bo. 

(p) Vieyan vy. Arthur (1823), 1B. & C.410; Bickford y. Parson (1848), 5 C. B. 
920, 931; soo Marper v. Buryh (1677), 2 Lev. 206, 

(g) Stat. (1510) 32 ton. 8, c. 34,4. 1. Tho statute was passed on the dis- 
solution of the monasteries, in ordor to preserve the remedies on leases of their 
forfoited lands; but though primarily designed for the benefit of grantees from 
the Crown, it waa made to apply to grantees of reversions generally (ace (Co. 
Litt. 215 a, resolution 1. As to the running of covenants with the reversion 
vader the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. ¢ 41), 
8. 10, seo p. 505, post, 

(r) Within the rules in Spencer's Case (1583), 5 Co. Rep. 16.9, 18 a (add 
An.); Stevena vy. Copp (1868), L. BR. 4 Exch. 20. A covonant by the lessee of 
a public-house to take hquor from tho lessor is of this nature (/leetwool vy. 
Hull (1889), 28 Q. 0. 1. 35); and also a covenant in an agricultural leave 
againat eolling hay or manure off the farm (Chapman v. Smith, [1907] 2 Ch. 
97); and apparently a provision for resumption of possession (Kennedy v. 
Liddy (1867). 16 W. R. 431 (in the House of Lords on another point, sab nom. 
Liddy v, Kennedy (1871), L. RS HL. 154)). But a covenant for psvment in 
: aad of a tern does not run with the term (Canham vy. Rust (1813), 8 

aunt 227). 

(#) Standen v. Christmas (1847), 10 Q. B. 135; ace Bickford v. Purson (1848), 
6. B. 920, 929, 932. But it bas been hetd, in pursuance of the ductrine of 
Walsh v. Lonadale (1882), 21 Ch. D. 9, C. A.. that if the tenant has an 
inent specifically enforceable under which a lease by deed would have to be 
granted, this is to be treated as a lease by deed for the purpose of stat Lt 
32 Hen. 8, c. 34 (Manchester Brewery Co. ¥. Coombe, [1901] 2 Ch. G08; Rickett 
v. Green, [1910] 1 EK. B. 23). 
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oy the tenant unless, from receipt of rent or otherwise, the creation 
of a new tenancy on the old terms can be implied (t). Where 
the benefit of the stipulation is not transferred the grantor con- 
tinues to be entitled to enforce it (u). 


1124. Probably the grantee of the reversion took it at common 
law (v) with the burden of any covenants by the lessor, and this is 
also the effect of a further provision («) of the statute referred to in 
the preceding paragraph, whereby the lessee and his assigns have the 
like remedy against the grantee of the reversion for any condition, 
covenant, or agreement contained in his indenture of lvase as the 
lessee might have had against the lessor. But for the burden of the 
covenant to run with the reversion under the statute, the lease must 
be by deed (x), and the condition or covenant must touch or von- 
cern the land. A covenant for quiet enjoyment seems to be of 
this nature (a); but where an underlessor covonants to perform tho 
covenants of the head lense so far as they relate to premises eom- 
prised in the head lease but notin the underlease, and to indemnify 
the underlessee against breach, this is only collateral; it is not 
treated as touching or concerning the land on the ground that the 


(t) Cornish v. Slubb (1870), TR. CoV. asd, 880, Manchester Brewery Co, 
v. Cormba, [1901] 2 Ch, GOS ; compare Duckworth vy. Senqeon (1886), LC MOAT 
634; Bourke v. Bourke S74), 8 LR CLL. 221.0 Under a contract to take oven 
from the lesseo a farm held under an expired lease, if thy landlord accepts the 
new tenant on the covenants in the lease, the lease itself must be handed 
over (Burton v. Banks (1860), 2 FL & F205). 

(0) Dechford y. Purgon (1848), 5 C. B. 920, 929, 952. 

(v) The heir, if ho has gone into possession, is assignee in law aud can be 
charged us assignee on covenunts which run with the band (eridey y¥, Custance 
(1790), 4 Term Rep. 75). 

(w) Stat. (1540) 32 Hen. 8, ¢. 34, 8. 2. 

(7) If the lease is not under seal, the grantee of the reversion IN not bound 
by its terms unless he has adopted them so as to create a now tenancy on those 
terms (Smtlh vo Kagington (1874), L. R99 C. P1458). As to ueing the lease as 
evidence of the termins uf the imphed contract, see Walls vy. drcadbrnt (1Sd6), 
4 Ad. & El. 877. 

(a) Noke v. Aweder (1695), Cro. Eliz, 378, 456; Lerido; ve Custanee, supra; 
Camplell y. Lewis (1820), 3B. & Ald. 892; see Cole's Cruse (1602 , 1 Salk. 196; 
but the contrary ware suggested in Mecur ve Goodman, (M905) 1K. BL. 8, 
108, C. A. Other covenants which touch or concern the land for this purpose 
are :—A covenant to renew (Michardaen vy. Sydenham is, 2 Vern, 447; 
Simpson y. Clayton (1838), 4 Bing. (N. .) TOS. 7905 ete Medler ve Trafford, 
{1901} 1 Ch. 04, GUS; a covenant for further assurance (Milulenore v, Goolale 

1635', Cro. Car. 503); a covenant to supply the demise? houses with water 
Wein ve Wile (1821), 4B. & Ald. 266; compare Atle d ve Medland Great 
Western of Ireleud Ral. Co, (1868), 3.1, B.C. 1. 385,50 a covenant to pay rates 
and taxes (seu Sonth of Exglal Dairies, Lid. v, Baker, (19065 2 Ch. 631); and a 
covenant restnetive of building on adjoining land of the lessor (Michelle v, 
Kufield (Churchwordens), (1909) 1 Ch. 6443. But a covenant by the lewsor to pave 
the lessee aright of pre-emption over adjoining ground i merely collateral 
‘Collieon vy. Letfaom (18155, 6 Taunt. 224, 229). A covenant ty renew runs with 
the reversion which ia vested in the lessor at the date of the lease. Ib doce not 
bind the assinee of a different reversion which the lessor subsequently acquires 
(Coey v. Paawoe, (1899) 1 TR. 125; Maller v. Tragford, supra, 3 and see further 
as to persons bound hy a covenant to renew Shelburne (Kart) v. Biddulph V4), 
6 Bro. Parl. Cas. $56, 363: Fanilton v. Patten 830 , 11. Ey. Roa; deere sv. 
Carendish (15006', 5 1. Ug. B. 472) Aste the latility of the lessor for acts of he 
* aasigna,' wee iv hatte v. Rufield (ChorcAnardens), supra. 
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underlesseeisliableto be evicted for non-performance of the covenants 
in the head lease (b). 


1125. The benefit of a covenant by the lessor runs with the land 
in favour of the assigns of the lessee, provided that the lease is by 


dead (c) and that the covenant is one which touches or concerns the 
land (¢). 


Srct. 4.—Lialilities of Lessee and Assignee. 
Sub-Secr. 1.—Liability to the Lessor. 


112. The assignment of the lease does not prejudice the personal 
contract between the lessee and the lessor, and accordingly the 
lessee remains Hable on the covenant for payment of rent and the 
other covenants on his part contained in the lease (¢); but as regards 
covenants which run with the land(/), the assignee also becomes 
linble to the lessor by reason of privity of estate(g). The liability 
arises on the mero assignment, although the assignee has not 
entered (1), and it arises in respect of rent accruing due, and breaches 
of covenant committed, after the assignment (i). Similarly, where 
the lessor’s covenants run with the land, the privity of estate 


(6) Dewar v. (foodman, [1909] A. C. 72; and a covenant to pay at the end of 

the torm for articles which are not fixtures is collateral (Gortun vy. Greyory 
(1862), 3B. & 8. 90). 
y Tho yearly tenancy arising on holding over after the expiration of a lease 
by deed, and payment of rent, is a parcel tenancy oi p. 439, ante), and the 
assiznee ia not entitled to the benefit of its special terms unless he has been 
accepted by the Lindlord (Aldiolt v. JoAnson (1866), L. R. 2 Q. B. 120). 

(2) See Spencer's Case (1083), 5 Co. Rep, 16 a, resolution 4, covenant for quiet 
enjoyinent; resolution 6, covenant to repair houses during the term; stat. 
(1640) 32 Hen, 8, ¢. 34,82. The assignee of part of the land will be entitled 
to the benetit of the covenant if it can be apportioned (see Simpson v. Clayton 
(ISSN). 4 Biay. (N. e.) 158, 781). 

(¢) Barnard v. Godacalé (1612), Cro, Jac. 309; Auriol yo Milla (1790), 4 Term 

top. M4, OS, Starnes v. Morris (1812), 1 Ves. & B8, 115 Orgill v. Kemshead 
(isto), 4 Tuunt. 642, An action on an express covenant will lic against the 
lessee or his personal representatives at any tung during the term ( Brett y. Cum- 
herland YOUN, Cro. Jue. 62h; Rachelour y. Gage (1650), Cro. Car. 188); but the 
leamee couses to be hable in debt for the rent after the lessor has accepted the 
araigneo aa hia tenant, whether expressly or impliedly, ¢eg., by acceptance of 
rent, Walther’s Case 1487), 3 Co. Rep. 220% sturrcol v. Malls, supra; eee Wadham 
v. Merlewe (Visda, 8S Bast, Si, mye; do doug. (K. B.) d4) Similarly the 
lessee in Hable in use atl o¢cupation until the landlord accepts the new tenant, 
It not afterwards (NSfiaue vw. Jallon (1867), LT. RC. L. 277; compare Hyde v. 
Mutkes (IS8B, 3 C&P. 42), 

if} Sew p. of, ane, 

(7) Swe Walker's Case, aupra, at p. 23a; Wigging v. Musson (1827), 6 L. J. 
(o. 8.) (K. 1.) 9353 compare Napier vy, Wiliams, (1911) 1 Ch. 361, 

(A) dFilésame v. Bosanygeeé (1819), 1 Brod. & Bing. 235; Burton v. Barclay 
(US1, 7 Bing. 743, 761; see Pilkington v. Shaller 1700", 2 Vern. 374. It is 
necessary that the lessee should have entered, so that his inferesse termini has 
become an estate severed fiom tho reversion (eee Wiggins v. Masson, supra). 
Alter this severance entry by a sneceasor in title to the term is not required 
except in the case of a peraonal representative ,see p. 598, post). 

a) Opeact wv. Cireen (1700), 1 Salk. 199; St, Saviour's, Southwark (Church 
wardens) v. Smith (U7G62), 3 Burr. 1271; Hawkins y. Sherman (1828), 3 C. & P. 
409, 
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entitles the assignee of the term to sue in respect of breaches 
committed after the assignment (/). 


1127. The assignee is only liable on the covenants where he has 
taken an assignment of the entire residue of the term (1), or where 
he has estopped himself from denying such assignment, as for 
instance, if he has gone into possession and paid the rent reserved 
by the lease(m). Hence an equitable assignee, whether under an 
agreement for an assignment (x), or as equitable mortgageo by 
deposit (0), is not liable, notwithstanding that he has entered into 
possession (p). A person who gains a title by adverse possession 
as against the lessee under the Statutes of Limitations (q) is not an 
assignee so as to be liable at law on the covenants in the lease (r). 
On the other hand, one who takes the legal ostato by assignment is 
liable on the covenants, though he takes as trustee (s), or as mort- 
gagee(t), and has not entered into possession (a); and the person 
equitably interested is not liable(b). A trustee under a creditor's 
deed which contains a general assignment of personal estate is 
liable on the covenants incident to the debtor’s leasehold property (c), 
unless the lenseholds are expressly excluded (d), or unless the genoral 
words of assignment ure not suitable to include lcaseholds (¢). 

Similarly, the benetit of stipulations in the lease in favour of the 


k) Lewes vy. Rudge (1601), Cro. Iliz. 865, 

() West v. Dobd (1869), L. R. 4 Q. B. 684; seo Goddard vy. Leicis (1909), 
101 I. T. 628; St. Vhomas’s Hospital (Governors) v. Richardsm, (WO) 1K. B, 
271,C. A. Tho word “assigns” dves not ordinarily include an underlessee 
(Bryant vy. Hancock & Co., [1898] 1 Q. B. 716, C. A.; seo 8. C., [1800] A.C. 
442; South of England Dairies, Lid. v. Baker, [1906] 2 Ch. 631; and note (A), 
p. 572, ante}. Compare J/olloway Brothers vy. Hill, (1902] 2 Ch. 612. 

(m) Williams y. Heales (1874), L. R29 ©. 221775 and as to possession being 
primd facte evidence of an assignment, seo Doe d. Hemmings v. Durnfurd (18:2), 
2Cr. & J. 667. 

(n) (ox v. Bishop (1857), 8 De G. M. & G. 815, C. AL; overruling Close y. 
Wilberforce (1838), 1 Beay. 112; compare Friary Mulroyd and HMealey's Lreweriea, 
Ltd. vy. Singleton, [1899] 1 Ch. 86, 90. 

(v) Muores v. Choat (1839), 8 Sim. 508; Moore v. Circg (ISHS), 2 Ph. 17; 
Rollinson vy. Rosher (1841), 1 Y. & C. Ch. Cas, 7; Lucas v. Comerford (1100), 1 
Ves, 235, contra, is overruled. = S38 

(p) Similarly the devisee of the equity of redemption is not lintle (Carlisle 
Corporation v, Blamire (1807), 8 East, 487) ; and as to the necesaty for a degul 
assignment, notwithstanding tho Judicature Act, see title Kqerry, Vol. XUL, 








: q) See title Lin ITATION OF ACTIONS. 

r) Tichborne v. Weir (1892), 67 L. T. 735, C. A. 

(2) Gretton y. Diggles (1813), 4 Taunt. 766 ; and whether tho trustes 1+ lessee 
or ussignee he alone is liable to the lessor, and the lessor cannot sue the coated 
que trust (Waiters y. Northern Coal Mining Co, (1845), 5 De GO. M. & Gi. O29, O81; 
see Arkwright v. Colt (1N42), 2 Y. & C. Ch. Cas. 43 compare MPright v. Patt 
(1870), L. BR. 12 Eq. 408: eco tithe Trusts any TuesTEbs, 

(t) Stone v. Evans (1796), Peake, Add. Cas. 91; Hawg v. Homan (Isso 4 
Bh. (x. 8.) 380, H. 1.3 Anen. (1701), Preem. (en; 255; eee ttle MorToade. 

a) Williams v. Bosanquet (1819), 1 Brod. & B.ng. 235, 

b) Nokes v. Fish (1857), 3 Drew, 733. : 

c\} Ringer ¥. Cann (1838), 3 M. & W. 313; White vy. Hunt (1870", L. B. 
6 Exch. 32. aoa 

(d) If power is reserved to exclude Iraseholds, the trustee is linble antil they 
are actually excluded (Debrniam v. Phyly (isi3:, 28 0. T. 170}. 

(¢) Harrivm v. Ilackburn A860, 17 CL (x. 8) 6085 wee title DLevs AND 
Orger Instrumests, Vol. X., pp. 469, 470. 
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lessee and his assigns—such as an option to purchase—and the 
benefit of such of the lessor’s covennnts as run with the land, pass 
only to the legal assignees of the whole term (/). 


1128. The assignee of part only of the demised premises is liable, 
like any other occupier, to distress for the rent of the whole of the 
premises (7); but he is not liable to be sued as assignee for the entire 
rent (q), though probably he is liable to be sued for an apportioned 
part (ht) ; he is also liable to an action on every covenant running 
with the Jand and affecting the part of the premises assigned 
to him (2). 


1129. Whether a covenant runs with the land at law or not, and 
whether there hus been a legal assignment of the term or not, every 
person who takes the premises with notice, actual or constructive, 
of covenants or stipulations affecting the property is bound in equity 
to observe them so far as they are of a negative nature(k), and he 
will be restrained by injunction from a breach of them. Thus a 
legal assignee may be bound in equity to observe a negative 
covenant which is merely collateral, and so docs not run with the 
land at law (7); and an underlessee (mw) or other occupier (n) is 
hound to observe negative covenants, whether running with the 
land or not. A covenant partly positive and partly negative, if 


Fn YO PAY CLLs OORT F eRe eee + creme on a tentnewenvees 








CS) Friary Holrey? and Healey’s Breweries, Ltd, v. Singleton, Wey 1 Ch. 86; 
reversed on the ground of waiver, [ES90) 2 Ch. 261, C. A. Hence they do not 
puss to underlessees (South of England Dacries, Ltd vy. Baker, (1906) 2 Ch, G31). 
‘ Y) Curtis v. Spitty (1835), 1 Bing. (N. ¢.) 736, 760; Orme vy. Wills (1878), 2 
» Ror. 22. 

(A) Seo Siransea Corporation vy, Thomas (1882), 10 Q. B.D. 48; Baynton v. 
Morgan (1888), 22 Q. B.D). 74. C0. Ae: compare Congham y. King (1631), Cro. Car. 
221; Sterenaon vo Lambard (1802), 2 East, 575, 580. Apparently an assignee of 
an nndivided moiety of the land is liable to be sued for half the rent ((famon v. 
Vernon (1G78), 2 Lev. 251); compare Salts vy, Battersby, (1910) 2 K. B15. 

(1) Wollaaten vy. Hakeunil (1841), 3 Man. & G. 297, 322. The assignee of an 
undivided share, if sued on the covenants solely, should show who are the other 
wrrons interested and require them to be joined (Merceron vy. Dowsen (1826), 5 

B & CL. 4T0), but the assignee of one of joint lessees who have entered into 
joint and several covenants ia subject to the entire liability (Norval vy. Pascoe 
qinia), 34. J. (c1.) 82); and seo p. 343, ade. 

k) Tutk v. Mochay (1848), 2 Ph. 774; De Mattos vy. Gibson (1859), 4 De G. 
& J. 276, 282; Haywood vy. Branmvick Building Society (1881), 8 Q. B.D, 403, 
C.A.;3 Abbry v. (iutteres (1911), 34 Sol. Jo. 364. Aas to the nature of restrictive 
covenants, sco tith: Eaurry, Vol. XID, p. 100. Where there is no continuing 
breach, a covenantor who has been no party to the breach is not bound to make 
the brench good (Petwell vy. Hemaley, \! #00] 2 Ch. 252, C. A.) As to the remedy 
by injunction, ase title Insencrion, Vol. XVIL, p. 241. 

@ Luker v. Dennts (18707), 7 Ch. D. 2273 Clegy v. Handa (1890), 44 Ch. D. 503, 
©. A.; compare Wilkes v. Spooner, [1911] 2B. B. 473, CAL; hope v. batley 
(1834), 2 My. & K. 517, on far as it ta to the contrury, is overruled. 

m) Parker v. eee 1 Hem. & M. 167; Clement v. Welles (1865), TL. BR. 

1 Eq. 200; Wilton v, Hart (1866), 1 Ch. App. 463; Feilien v. Slater (1869), 
L. R. 7 Eq. 628; Maunsell v. Hort (1877), 1 1. R. Ir. 88, C. Av; Teape v. Douse 
(3905), 92 L. T. 319; see Helloway Brethera o. Hill, [1902] 2 Ch. 612. As to 
Gonstructive notice to an underlessee, see Herbert! v. Maclean (1860), 12 I. Ch. B. 
8; Abdey v. Gulleres, supra. But the underlessee js not liable after he has 

tted with possession of the premises, if he is no party to the unlawful uso of 

em (fail v. Ewin (1887), 37 Ch. D. 74, C. A.) 

‘n) Alander v. Faicke, (I8O1] 2 Ch. S34. C. A.; as to an adverse possessor, see 

Niebett and Potts’ Contract, | 1906} 1 Ch. 386, ('. A. 
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severable, will be enforced co far as it is negative(o); and it is 
sufficient if it is substantially negative(p). An underlesseo is 
affected with constructive notice of the covenants contained in 
the head lease, since it is his duty to inquire into his lessor's 
title (q). 

1130. Where neighbouring premises have been let to different 
lessees subject to restrictive covenants, the question frequently 
arises whether the different lessees are entitled to the benefit of 
the covenants as against each other. A lessee who has taken, or 
has contracted to take, an assignment of the benefit of a covenant 
entered into by a previous lessee thereby obtains a title to enforce 
it, and where the various lessees enter into a mutual decd of 
covenant, each is entitled to enforce it against the others (r). Apart 
from such express title to the benefit of the covenant, an implied 
title arises whenever an estate has been laid out upon a common 
building scheme and the leases have been taken under this scheme. 
In such @ case each of the lessees can enforce the observance of 
negative covenants by the other lessees (s). But where 4 lessee has 
not purchased the benefit of the covenants entered into by neigh- 
bouring lessees, and there is no common building scheme, he cannot 
enforce the covenants (¢), nor is the lessor a trustee for him so ns 
to be bound to allow the lessee to enforce them in his name (1), 
The lessor himself, however, is entitled to enforee them (7), and if on 
his part he has covenanted with lessees that the restrictions shall 
be observed, he can, by reason of his continuing liability, enforce 
the covenants, notwithstanding that he has conveyed away the 
whole of the property (0). 


6) Clegg v. Hands (1890), 44 Ch. D. 508, C. A. 

v) Catt v. Tourle (1869). 4 Ch. App. 654. 

q) Parker v. Whyte (1863), 1 Hem. & M. 167; Feildin vy, Slater (1869), 
L. R. 7 Eq. 523; see Thornen ell y. Johnsen (1881), 50 1.0. on.) G41) 5 Abbey v. 
Gutterea (1911), 55 Sol. Jo. 364; and seo p. 409, ante, Tout the omimion to 
inquire dees not affect the underlessee with notice, if in fact the inquiry 
would not have dirclo-ed the covenant in question (Carter v. Wi'liana (1STO", 
L. R. 9 Eg. 678). A head leasor who accepts a surrender of the head lease wall 
be bound by covenants entered into by the sub-lessor with the sub-lomser, of 
which the head lessor has actual or constructive nolice (/hipos vy. Callegart 
(1910), 54 Sl. Jo. 635). : 

(r) See Renals y. Cowlishaw (1878), 9 Ch. D, 125, 129; affirmed (1879), 11 
Ch. 1D. 866, C. A. ; compare Browne v. Flower, [1911] 1 Ch, 219. 

(8) Renals¥. Cowlishaw, supra ; Spicer v. Martin Vbos), 14 App. Cas, 12. And 
sach lessee can enforce the scheme against the lessor; thus, where a building 
has been let out in flats under regulations requiring the flats te be used for 

rivate residential purposes, a tenant can obtain an injunction preventing the 

ndlord from converting part of the building into a club (//mfson v, Cregg, 
(1896; 1 Ch. 265). As to hat constitutesa building scheme, und as to enferte- 
ment of restrictive covenanta genervll\, seo title Karity, Vel. NIT, p. 101, 
note (6); Satz or Laxp. The letting of a row of shops for diferent busineneee 
appears not to constitute such a scheme (Aahhy v. Wuson, (10) 1 Ch 5). 

(t’ Ashby v. Wilson, suzy ra; compare [rene y, Flowsr, supra; brut ner hite v. Lea, 
[1893] 1b. 77, C. A.; and compare Hollaray Brothers y. Hill [ 1902] 2 Ch. 612, 

(un) Kemp v. Bird (1877), 5 Ch. D. 974, C. Avs Ashby v. Wilson, muy ra, 

(v, And if the lessor has not assigned the benefit of the covenanty expresely 
or impliedly to other lessees, he can releuse them (Zand (Lari) v. Hislop 
(1862), 7 App. Cas. 427). 

(w) Spencer v. Bailey (1893), 69 L. T. 179, 
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1131. The liability of the lessee to the lessor continues notwith- 
standing that tle lease has been assigned, and that the lessor has 
a remedy against the assignee for the rent and on the covenants 
running with the land. The remedy as against the lessee 13 founded 
on privity of contract; and as against the assignee on privity of 
estate ut after the assignment the liability against the assignee is 
treated as the primary lialility ; the assignee is the principal obligee 
under the covenants, and the lessee is in the position of & surety (xr). 
The lessor may sue either the lessor or the assignee, or both at the 
same time; but he can only have one satisfaction (y). 


1132. Since the liability of the assignee depends on privity of 
estate, it ceases so soon as he re-assigns the land except as regards 
rent accrued due and breaches of covenant incurred at the time of 
the assignment (z); and the assignee is entitled to avail himself of 
this principle in order to escape liability, even though the new 
Assignee is O person of no substance(a). No notice to or consent 
of the lessor is required (b), and the assignee’s liability is terminated 
by the assignment although the new assignee does not take posses- 
sion(c). A re-assignment of this nature may be made by a trustee 
in bankruptey (7). But the assignment must be a real assign- 
ment (ec); it is ineffectual to terminate the liability of the assignee, 
if the new assignee is mercly his agent (/). 


Sun-Secr. 2.—Liubility of Lessee and Assignee tnter oe. 


1183. The assignee, by tuhing the estate subject to the payment 
of rent and the performance of the covenants in the original lense, 
thereby makes it his duly to pay the rent and perform the cove- 
nants; and from this duty the law implies a promise on his part 
to perform it(q); 80 that, while both lessee and assignee are liable 
to the lessor, yet, as between themselves, the assignee is primarily 
liable and the lessee is liable only as surely; and after paying the 
debt, or discharging the obligation to which he is liable, he has 


(7) Wolveridge vy. Steward (1833), 1 Cr. & M. 644, 660, Ex. Ch.; Humble vy, 
Langston (1841), 7 M. & W. 517, 530. 

P ) os v. Cumberland (1619), Cro. Jac. 521; Bachelour vy. Gage (1630), Cro. 
ar. 188. 

(2) Paul vy. Nuree (1828), 8 B. & C. 486 ; see J'ttcher y. Torey (1692), 1 Sulk. 81; 
Rechmond v. London (City) (17038), 1 Bro. Parl. Cas. 516; Chancellor vy. Povle 
(1781), 2 Doug. (K. BL) 764; Odell v. Woke (1813), 3 Camp. 394. 

(a) Fuliiant v. Dodemede (1742), 2 Atk. 546; Barntather vy. Jordan (1780), 2 
Doug, (K. B.) 452; Taylor vy. Shum (1797), 1 Bos. & P. 21, 23; seo Odell v. 
Wake, supra. 

(6) Valliant y. Dodemade, eupra; Lekeur vy. Nash (1745), 2 Stra. 1221; 
Onslow v. Corrie (1817), 2 Madd. 330; soe Paul y. Nurse, aupra. 

ce) Walker y. Reeve (1751), 3 Doug. (x. } 19; see Falliant y. Dudemede, supra 
Hopkinson v. Lovering (1883), 11 Q B.D. 92. 

e) Fagg v. Drie (1838), 3 Y. & C. (ex.) 96. 

SJ) Phitpot v. Hoare (V741), 2 Atk. 219. 

) Burnett v. Lynch (1826), 5 B. & C. 589, 602; Wolveridge v. Steward, supra, 
639; Mowe v. Garrett Sea LL. R. & Exch. 132, 137; or, without any implied 
promise, the assignee is hable in tort for breach of the duty (Burneéé v. Lynch, 
éupra, at pp, G04, Gus). 
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his remedy over against the assignee (hk). But the liability of the 
assignee continues only so long as the term remains vested in 
him (i). Upon a re-assignment, the liability devolves upon the 
new assignee, and the same relation is then constituted between 
the lessee and the new assignee, the new assignee being primarily 
liable, and the lessee still being liable only as surety, with a remedy 
over against the new assignee; and this holds as between the 
lessee and each subsequent assignee of the term, notwithstanding 
that the subsequent assignee has entered into an express covenant 
to indemnify his immediate assignor(k). Each assignee is liable 
for rent accrued and breaches of covenant committed in his own 
time, although the action is not commenced until after he has 
re-assigned ([). 


1134. The right of indemnity of a lessee against an assivnee 
depends on the assignee taking the entire estate of the lessee. It 
does not extend to an underlessee of the assignee, even though such 
underlease is by way of mortgage, and the mortgagee obtains the 
benefit of the lessee’s payment of rent(m); nor to a judgment 
creditor who takes the term in execution as a means to a sale of 
it(n). But where the lessee has executed a declaration of trust he 
is entitled to be indemnified by the equitable assignee against the 
liabilities of the lease in the same manner as an ordinary trustee (0); 
and, generally, when there is an agreement to assign, under which 
the equituble assignee enters and enjoys the premises, he is, it 
scems, liable to indemnify the lessee, if he is the immediate 
assignor, in respect of the period of his enjoyment, though not 
subsequently (p). 


1135. It is usual for the lessee on assigning the term to take 
from the assignee an express covenant for payment of rent and 
performance of the covenants of the leasc, and for indemnity, and 
the assignee takes a similar covenant on re-assignment; and the 


(A) Wolveridge v. Steward (1833), 1 Cr. & M. 644, Go, Ex. Cho; Mumbde v, 
Langston (1541), 7 M. & W.917, 530. But the lessee has no hen on the premises 
for payments which he makes (U' Loughlin v. dacyer (1884), 11. RB. dr 75); and 
if he brings an action before ho has made any payinents he can only recover 
nominal damages notwithstanding that an action by the lessor is pending (Heatte 
v. Quirey (1876), 10 L. R. C. L. 516), though he can chim indeminty against the 
assignee in the lessor's action (R. 8. C., Ord. 146, r. 48). 

(i) Burnett v. Lynch (1826), 5 B. & (1. 580, 605; Wolesrulye y. Steward, 
supra, 

(b) Moule y. Garr tt (1870), I. R. 5 Exch. 152; affinued (1672.0 1. 4 Kixch. 
101, Ex. Ch.; see Wolreridye v. Steward, supra, at p. G60. As ty the covenant of 
indemnity, see the text, tn/ra. 

(i) Harley vy. Kiny (1885), 2 Cr. M. & Rods: seo Buractl y. Danek, supra, Uf 
the premises are dilapidated after the ax-igneo hus re-anugned, substantial 
damages can be recovered on the implicd covenant of indemnity, unless the 
assignee shows that the dilapidations did nut take place in he time (Simlh y, 
J'ent (1853), 9 Exch. 161); and seo the text, 1m/ra. ee 

(my Bonner vy, Tedlenkam and Edmonton Permanent hoestment Building Soctety, 
[1999} 1. B. 161, C. A. 

(n) Johna v. Pink, (1900, 1 Ch. 296. : ee 

fo) Clusev. Wilberforre (1838), 1 Beav. 112; Willson v, Leonard (1840), 3 Keay. 
373; see Nokes v. fish (1857), 3 Drew. 735, and titlo TavsTs AND TRUSTRBS. 

(p) Crouch vy. Tregonning (1872), L. B. 7 luxch. 88, 93. 
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lessee, and an assignee who, by reason of his having entered into 
such a covenant, remains under a continuing hability, are entitled 
to have this covenant inserted in the assignment (q). Such a 
covenant is binding on the assiznee for the residue of the term, and 
he cannot put an end to his liability by re-assignment(r). But the 
covenant is construed as a covenant of indemnity only (s), and the 
assignor is not entitled to insist on the observance of the covenants 
in tho lease except so far as is necessary for his indemnity (t). 
Usually the covenant is expressly qualified by the introduction of 
the word “henceforth” or otherwise, so as to bind the assignee to 
indemnify the assignor against future breaches only(a). In the 
absence of such qualification the covenant may entitle the assignor 
to indemnity against past breaches, at any rate as regards dilapida- 
tions, since these may have been taken into account in fixing the 
price ()). 

The chain of liability constituted by successive covenants of 
indemnity given on successive assignments may be broken by the 
bankruptcy of an intermediate assignee; but the lessee can take 
from the trustee in bankruptcy an assignment of the bankrupt's 
right of indemnity azainst a subsequent assignee, and can then 
recover in full from the latter (c). 


1136. If, after an assignment, the lessor sues the lessee for breach 
of covenant, it may be reasonable for the lessee to defend the action, 
Whether for the purpose of having the damages ascertained or 
otherwise; and in an action on the covenant of indemnity the 
lessee can recover as damages from the assignee the costs properly 
so Incurred, notwithstanding that the defence was unsuccessful (¢). 
But when the extent of the liability to the lessor has been ascer- 
tuined, the assignee has no reason for defending the lessee’s claim, 


and if he does so he cannot recover the costs against a subsequent 
ASKIENEO (¢). 


(q) Staines v. Morris (1812), 1 Vea, & B. 8. For form of such a covenant, see 
Enevelopedia of Forms and Precedents, Vol. XT, p. 832. 

(r) See Hurris v. Goodwyn (1841), 9 Dowl. 400; and compare Crossfield v. 
Morrison (US49), 7 CL B, 286, 

©) Re Pode and Clarke's Contract, 11904] 2 Ch. 173, 177, C. A.. and as to 
indemnitivs, see gonerully title GUARANTEE, Vol, XV.. pp. 445 ef aeq. 

Harris v. Boota Cash Chemists (Southern), Ltd., (1904) 2 Ch, 376. 

@) Hawking v. Sherman (1828), 3.0. & P. 459. 

b) Growh vy, Clett rbuck, tsa 2. 2B. 148, C. Als soe Re Rusacll, Russell vy. 
Shoolbrad (1885), 20 Ch. D. 24, OA. 

(¢) Re Perkins, Poser y. Heyfus, (1808) 2 Ch. 182, C. A. And apparently the 
leaace can obtain the benefit of a subsequent assgznee's covenant of indemnity 
without taking an assignment; see fe Hirhanteon, Ex parte St. Thomas's 
Hoapstal, (19tb) 2K. B.705,C. A. As to proof in bankruptcy under the claim 
to indemnity, eee Hardy v. Fotherqill (1888), 13 App. Cas, 341; in winding up, 
Vraig’s Clam, [1895] 1 Ch. 267, C. Av; and see titles BANKRUPTCY aND 
Ixsoivency, Vol. IL, pp. 209 ¢¢ arg. : Compantes, Vol. V., p. 514. 

(d) Heward vy. Lovegrove (IST0', L. Ro 6 bexch. 43, Merrell v. Fysh (1883), 
Cab. & El. 80. See Coneina v. /Adllips (1865), 3 IL & C. 692. Aa to the seale 
of costs tu be awarded, see titles Damages, Vol. X., p. 328; GuaRANTER, 
Vol. XV., pp. 485, 524. 

(a) SmetA y. Howell (1851), 6 Exch. 730, 
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Secor. 5.—Rights and Liabilities of Successors to Reversion. 


1137. At common law a devise of the reversion upon a lease was 
effectual to place the devisee in the position of landlord to the lessee 
and to entitle him to the rent reserved by the lease without any 
attornment by the tenant; but a grant of the reversion was not 
complete without attornment(/). Under statute (q), the grant 
is effuctual without attornment (J), but the tenant is not prejudiced 
by payment of rent to the grantor before notice of the grant 
given to him by the grantee(i). This statute applies to all tenancies, 
though by instrument not under seal(/), but it gives no right 
of action for rent against a yearly tenant by parol who has 
parted with all his estate in the premises before the assignment of 
the reversion (/). 

1138. When the lease is by deed, such of the lessee’s covenants 
as touch or concern the land, and the condition for re-entry and 
other conditions, are capable of running with the roeversion-- thut 
is, the grantee of the reversion is entitled to enforce the covenants, 
and to take advantage of the conditions (im). But for this result to 
follow, it was formerly necessary that the covenants should have 
been entered into with the legal owner, and that his legal estate 
should have passed inter virus, or on death, to the new owner (2). 


(/) Shep. Touch., ed. Preston, 256, 207; Littleton's Tenures, 8. 586; 
Doe de Wright v. Saath (1858), 8 Ad. & EL 295, 2605 sou Figera ve SO Paul's 
(Dean and Chapter) (1849), 14 Q. 2B. 909, 928, Ex. Ch. The assignment of the 
reversion, including a reversion on a vearly tenancy (Brawley vy. Wale (1824), 
M‘Cla. 664), must be by deed, see title Debs anp Oruer InstrvM ents, 
Vol. X., p. 3615 parol evidence of a contemporary armangement varymg the 
nights under th» deed is not admis-ible (AVda vy. Calon (1840), 1 Man, & Ci. 589). 

g) Stat. (1705) 4 & 5 Ann, c. 3, 8. 9. . 

h) Lumley vy. Horlgvon (1812), 16 East, 99; Reunite vy. Robin-on (1818), 1 Bing. 
147. Where a remainderman upon a life estate grants a term of years to 
cummence immedistely, the effect of the statute is to enable the grantee, 
Without uttorament, to take an iinmediate estate carved out of the renuauder 
(Ie d. Ayar y. Brown 1853), 2 1B. & B. 331, 348). Seo Adwards vy. Wekwar 
(1866), L. R.1 Ky. 403, which was decided in accurdunce with the ath resolu- 
tion In Rawlyna’s Case (1587), 4 Co. Rep. 52 a. in forgetfulne-s, apparently, 
of the statute; see Auwards v. Wickwar (No. 2) (1806), 35 Ld. (Cn) dO, a. 

(¢) Stat. (1705) 4 & 5 Ann. c. 16,8. 10. Notice of the grant in not necessary 
before ajectment for breach of covenant other than a covenant for payment of 
rent (Sealtock vy. Haraton (1875). 1 C. P.. 106), though now a netice under the 
Conveyancing and Taw of Property Act, Isol 44 & 44 Vict. « 41). 6. 14, is 
usually required ; seo p. 540, avfe. As to the vestingof the reversion and the rent 
in different persons, see nute (e), p. 466, este; and compare Taylor v. Martinlale 
(1842), 1 Y. &C. Ch. Cas. 658; Viyers v. St. Paul's Cain and Chapter), apra, 
at p. 917. ° 

Hj Brydges v. Lewis (1842), 3 Q. B. 603. 

b) Alleock v. Mourhouse (1882), 9 Q Li. VD, 366, C. A. 

m) Stat. (1540) 32 Hen. 8 c. 34, 8. 1; see p. S84, ante, After a purchase 
the tenant holds of the purchaser on the same terins ax previously he held of the 
vendor until the tenancy is regularly deterinined (Cireenwood v. Eburetow (IB), 
5 L. J. (cit.) 179; and see title Equity, Vol. ATID, p. 87, note (4). ; An te the 
mode ot pleading the assignee's title, see Jaci y. Jaraes (1884), 25 Ch, Dy Vin; 
Derbyshire vy, Leigh, (1896) 1 QB. 544; and compare Harr ¥. Bevan (61%), 
4 Bing. 646. : 

(u) Derby (Earl) v. Taylor (1601), 1 East, 502; nea Chandos (Dowager 
Duchess) vy. Brownlow (1791), 2 Bidg. Parl. Rep. 545, 413. Thus in a lease by 
a mortgagor and mortgagee the benefit of u covenant by the lessee with the 
mortgagor did not pass to an assignee of the mortgagee (Feb! vy Hussell (1789), 
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This necessity for tracing the devolution of the legal estate is avoided, 
ag to leases nade after the 81st December, 1881, by the provision (0), 
that the lessee's covenants and the conditions shall be capable of 
being enforced hy the person for the time being entitled, subject to 
the term, to the income of the land leased. Thus, the person 
entitled to the income of the land—for example, a mortgagor in 
possossion—may sue on the covenants in the lease, notwithstanding 
that he has not the legal estate and did not grant the lease ( »). 


1139. The reversion may be divided either as regards the estate 
or the land. It is divided as regards the estate when it is granted 
for life or years with remainder over, and the owner of such limited 
interest in the reversion can by the statute already referred to (y) 
enforce the lessee’s covenants and take advantage of the conditions. 
It is divided as regards the land when the reversion in part of the 
land hecomes vested in one person and the reversion in another 
part in another person. This is known as a severance of the rever- 
sion. Under the same statute, the lessee’s covenants could be severed 
alxo (r), but a condition could be apportioned only when tho 
geverance of the reversion took place by act of law(s). It is, 


3 Term Rop. 303; Rusecll y. Stokes (LTO), 1 Hy. Bl. 662 Ex. Ch.). Upon a lease 
by a tenant for life under a power, the romainderman wastreated as an assign on 
the ground that the lease was in effect granted by tho settlor (Whitluck’s Case 
(1609., 8 Co. Rep. 69 b, Tl ay Lsheriood y. Oldknow (1815), 3M. & 8. 382; 
Creenaway v. (Hart (1854), 14 C. B. 340). A surrenderee of copyholds is within 
tho statute so as toa be entitled to sue on a lease mado by the surrendoror 
(Whitton v. Peacock (1854), 3 My. & K. 325, 338). As to leases made by soveral 
lesaors of whom one was legal owner, seo Wakefield y, Brown (1846), 9 Q. B. 
209; Maguny y. Edwards (1803), 13 C. B. 479; and as to the right of the 
grantee of tho reversion to sue for rent reserved on a lease of a wayleave, see 
Hastings (Lord) y. North Eastern Railway, [1898] 2 Ch. 674; affirmed, [1899] 1 
Uh. 656, GC, A.; compare l'ortmore (Ear!) v. Hunn (1823), 1B. & C. 694. 

(o) Conveyancing and Taw of Property Act, 1881 (44 & 45 Vict. c. 41), s. 10, 
which epoaks of “covenauta having reference to the subject-matter” of the 
lease, Theao words are equivalent to “‘ which touch or concern the land,” so that 
covenants merely collateral (seo p. 584, ante) are excluded. ‘This provision does 
not alter the law as to the class of covenants which will run with the reversion 
(Daria vy. Town Properties Investment Corporation, Ltd., [1903] 1 Ch. 797, C. A.). 

(p) Turner v. Walsh, (1909) 2 K. B, 484, C. A. Similarly the mortgagee, on 
going into possession, can enforce the covenants in a lease made by the mort- 
gagot under his statutory power (Municipal Permanent Investment Building 
Nwetay v. Smith (1S88}, 22 Q. B.D. 70, C. A). and he 18 also entitled to arrears 
of rent (seo Re Jad Coane & Co, Ltd., Fisher vy. The Co., Knox y. The Co., 
Arnold v. The Cu, [1911] 2 Ch. 223). Tho Judicature Act, 1873 (38 & 37 Vict. 
¢. 66), a. 25 (5), did not enable the mortgagor to sue on the covenants (Turner 
v. Walsh, supra); see tithh Montuags. Where a trustee sucs on the covenants 
in the lease, the lessoe can now, it seems, plead payment to the cestui que trust 
(see Rankes v, Jarvis, [1003] 1 K. B. 549); formerly it was otherwise (Briten v. 

‘evroft (1834), 2 Cr. & M. 497). 

(7) Undor stat. (1540) 32 Hon. 8c. 34 ; Co, Litt 215 a, resolution 4; Wright 
v. Hurrotughea (1846), 5 C. B. i855 and see p. 593, ante), 

(r) Terynam v. Pickard (1818), 2 B. & Ald. 105; Badeley vy. Vigure (1854), 4 
E. & BR. Tb: Swanaes Corporation v. Themas (1882), 10 Q. B. D. 48; see lloe 
v. Hemmings (1614), 2 Bulst. 281. 

(s) Co. Litt. 213 a, resolutions 5,7: Knight's Case (1588), 5 Co. Rep. 54d; 
Dumpor a Case (1603), 4 Co. Rep 110: Pigg4t v. Middlesex County Cuunctl, 
[1900] 1 Ch. 134; contra, where the reversion in part is assigned to the lessee 
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however, now provided generally, as to leases made after the 81st 
December, 1881, that the lessee’s covenants which run with the 
land, and conditions, shall go with the reversionary estate in the 
land or any part of it notwithstanding severance (t); and although 
the term has ceased as to part of the land the conditions remnin 
in force with respect to the remainder (a). 


1140. The grantee of the reversion is not entitled to sue for rent 
due ()), or for a breach of covenant committed (c), before the 
assigninent. 


1141. The obligation of the lessor’s covenants, as has alrendy been 
stated (d), attaches to grantees of the reversion; and it is now 
provided generally that the obligation of the lessor's covenants which 
have reference to the subject-matter of the lease (v) shall, so far as 
the lessor has power to bind the revorsion, be annexed to the rever- 
sion or the several parts thereof, notwithstanding severance of the 
reversion, and may be taken advantage of by the person in whom 
the term is for the time being vested ; and so far as the lessor has 
power to bind the reversioner for the time being, the obligation may 
be enforced against such reversioner (/). 


1142. The lessor remains liable on the covenants in the lease, 
notwithstanding that he has assigned the reversion (4); unlesa, on 
the special terms of the covenant, the liability is to he only enforce- 
able against the owner for the time being (/). 


of that part (Hyde v. Warden (1877), 3 iv. 1D. 72, 86, (AL); sea Dor de de 
Rutzen (Baron and Baroness) v. Lewia (1836), 6 Ad. & El. 277 (as to coparceners), 
¢} Conveyancing and Law of Property Act, ISSE i & 45 Viet. ¢. 41), 4. 10. 
i) Tbid.,8.12. The moro general provision of rid. 8, 12, as to apportionment 
of conditions appears to make the provision for severance of conditions in #. 10 
(ated.), needless. S, 12 (thid?.) supersedes the Law of Property Amendment Act, 
1869 (22 & 23 Vict. c. 35), 8. 3. Sak 
(b) Flight v. Bentley (1835), 7 Sim, 149. But where the asagnee ie suing for 
possession under the County Courta Act, 1888 (51 & 52 Vict. ¢. 43)... 189, on the 
ground that a half-year’ rent is in arrear, this may be composed of rent partly 
due before and partly due after the assignment (Mickett v. Cireen, (1910) 1K. B. 
(c) Lewes v. Ridge (1601), Cro, Fliz, 865; Cunkam ve [aod (IST8;, K Taunt. 
227; dohneon v. St. Iter, Hereford (Churchwardens) (1836), 4 Ad. & BL. 920; 
Crane y. Batten (1854). 23 L. T. (0. 8.) 220: Mercia y. Nennedy, (1896) 2 71. 7, 
247, C. A. 3 compare fireen v. James (18103, 6 M&W. 656, Whore the envenant 
is to repair on notice, the assignee may sue if he gives the notice, although the 
premises were out of repair at the date of the a-signinent (Musesl's Caw 108) 
1 Teon, 62), As to acovenant to keep in repair, see Hennett v. Herring (18657 ;, 
3.0. B. (x. 8.) 350; and p. 511, ante. . 
d) See stat. (1510) 32 Hen, 8, ¢. 34; and p. 487, ante, pee, Seett 
e) Le., which ate capable of running with the land, ses nate (4), P. Gi, ante, 
f) Conveyancing aud Law of Property Act, 1881 (44 & 45 Viet. ¢. 41), «. 11. 
Like #. 10 (sid.), this provision refers only to cnvenanta which concern the land 
Daris vy. Town Properties Investment Corporation, Ltd., {1903} 1 Ch. 197, A. i 
ut it makes the covenant binding on the Jesaur's successors whenever tha 
lessor, paths not absolute legal owner, has power to create a legal term which 


ill be valid against his successors, ‘ 
Gi Ntnart Jak. [isag” 1 OK. B. 362, C. AL; see Fecles v. Mills, (1898) A C, 
? 


PLC. 
(h) See Bath v. Bowles (1905), 95 LT. 1; a00 note (4), p. 480, ante, 
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Sect. 6.—Devolution on Death of Lessee. 


1143. ‘The interest of a lessee, whether for a term of years or from 
yoar to year, in the demised property vests, upon his death, in his 
personal representatives (i); and this is so notwithstanding that the 
lessee has bequeathed the property ; but upon the executor’s express 
or implied assent to the bequest the term vests in the legatee (/:). 


1144. ‘I'he personal representative (l) takes the leasehold property 
as assignee (m), but he does not become personally liable for rent or 
on the covenants in the lease unless he has entered (n). Further, even 
though he has entered and has thus made himself primd facie liable 
as assignee both for rent and on the covenants, yet he is entitled to 


(t) See titles Descent and Distrisution, Vol. XI, p. 6; EXECUTORS AND 
ADMINISTRATORS, Vol. X1V., p. 230; and as to a yearly tenant, sce also Me d. 
Hull v. Wood (1845), 14 M. & W. 682. Where leaseholds have been mort- 
gaged by sub-demise, and a trust is declared of the outstanding dave, adminis- 
tration may be granted to the mortgagee limited to the outstanding days, on 
his citing the persons entitled to a grunt (/n the Goods of Ningwell (US9", 81 
I. T. 461). As to actions by the representatives of the lessur, see title 
Executors AND ADMINISrRATORS, Vol. ATV., p. 225. 

(k) As to the effect of ussent, and as to assent by implication, see title 
Executons anb AbMINisteators, Vol. XLV., pp. 265 ¢¢ cg. After an uncon- 
ditional assent the executor is not entitled to an indemnity out of the testator’s 
estate in respect of the covenants in the lease (Siadboll vy. Woodfall (1845), 2 
Coll, 30); but assent of an executor to a bequest to himself and others as 
trustees is not implied from the mere fact that debts have been paid and u_ con- 
siderable peried of time has elapsed; there must be atlirmative evidence 
(Hawkins v. Williams (1862), 10 W. R. 602). 

6 Including an administrator ad coldigenda bona (Whitehead v. Palner, [1908] 
MK. B 1st. 

(am) Tilneg ve Norris (EiVOS’, 1 Tal, Raym. 653 ; and an executor de son tort 
can also be treated as nasigner (aul! vy. Simpson (1846), 9 Q. B. 365; compare 
Williama vy. Heales (1874), 1. R29 C. PL 177). But where the term is vested in 
the survivor of two joint tenants, the executors of the deceased joint tenant are 
not hiable to assiznees of the reversion for want of privity of estate, notwith- 
standing that there was a tenancy in common in equity (Goddard y. Lewia 
(1909), 1011. T. o28), 

(n) Originally in charging an assignee it was necessary to allege that he had 
entered | seo Cook v. Harrts (1608), 1 Ld. Raym. 367; and in Eaton v, Jaques 
(1780), 2 Doug, (K. B.) 444, it was held thut entry was necessary in the case of a 
Inortgage by assignment; compare Traherne v. Sadletr (1705), 9 Bro. Purl. Cas, 
179; but the allegation of entry was only formal (Cook vy. Harris, supra), and 
entry is not necessary to constitute the lixbility of an assignee, whether the 
asmgnment is absolute (Walker v. Reeves (1781), 2 Doug. 95 3B.) 461, u.), or by 
way of mortguge (Willams y. Rosanqguet (1819), 1 Brod. & Bing. 258, overruling 
Faton v. Jaques, supra). Ae regards executors, entry was originally required ; 
woe Helier v. Caaelert (1664), 1 Ley. 127; Upstrich Corporation y. Martin (1616), 
Cro, dac.dll: Buckley v. Pirk (V710), 1 Salk. 316; and the requirement has been 
inaintained notwithstanding its abolition in other cases of assignment ( Wollaston 
Vv. Hakeesdl ((S41),3 Man. & Gi. 297; compare Nation vy. Tozer (1854), 1 Cr. M. & BR. 
12. Since the executor cannot accept the executorship as to part of the pro- 
perty only (Billinghurat vy. Speermat (1085), D Salk. 297: Rubery v. Stevens (1832), 
4B. & Ad. 241, 244; Nation v. Tozer, supra, at p. 176‘, its maintenance is a 
mattor of obvious convenience, Tn effect he disclaime the lease by not entering. 
and in this sense he is snid ta “ renounce" ar waive" it (Wedhenson v. Careuod 
(1787), 3 Anst. 905, 900; Stephene y. Tot? am (1855), 1 K. & J. 671, 575; come 
pare Howse v. Webster (1607), Yelv. 103). But in pleading the executor should 
not deny the assignment to himself; he should plead that he took as executor 
and never entered (Green v. Listowel (Karl) (1810, 21. 1. RB. 384; Wollaston v. 
Hakewill, supra; Kearsley v. Orley (1864*, 2 11. & C. 896; and seo note to 
Goollmnad ¢. Ewing (1883), Cab. & EL 43, 44). 
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limit his liability for rent to the yearly value of the premises (o); 
but he cannot limit his liability in respect of any other covenant ()). 
Where he is sued as assignee, the liability, subject to the limitation 
just mentioned, must be satisfied de bonis propriis(q); but he may 
also be sued as executor(r), and then the judgment, whether for 
rent (s) or breach of covenant (¢), is only de bonis testatoria, and the 
claim can be met by a plea of plene administrarit (a). 


1145. An executor who has become personally liable as assignee 
can get rid of future liability by assigning the lease ()); and where 
the testator was an assignee, the executor can by assigning avoid 
any future liability of the testator's estate (c). Moreover, if he assigns 
the leaseholds on sale, he can, by satisfying all liabilities then acerned 
due and claimed, and setting apart a suflicient fund to answer any 
future claim in respect of any fixed sum covenanted to bo laid out 
on the property, avoid personal liability for all claims which have 
not then been made (d). This does not affect the liability of the 
testator’s estate, but the lessor is not entitled to have the assets 
impounded to answer the future rent and covenants(c). On the 
other hand, it is unnecessary for the executor to roquire an 
indemnity as to leaseholds on distributing the estate (/). 


(0) Helier y. Casebert (AGti4), 1 Lev. 1275 sud nom, Idler vy. Casbard, 1 Sid. 
266, per WINDHAM, J.3 Luhery vy. Stevens (1832, 4. & Ad. 241, 245, 247; 
LHiraidge yo Wilson (1840), TL Ad. & EL G45; Ne Bowes, Strathmare (Earl) vy. 
Vane, Norclifie’a Claim (A887), 87 Ch. D. 128; and other cases cited in title 
Exercutors ann AbpMinisrrators, Vol. XIV., p. 307. As to whether an 
exceutor is in as assignees or under a new tenancy on the terms of the lease, 
see Hrury-Lane Cov. Chapman (1843), 1 Car & Wir. 1 The executor may 
similarly limit his liability if he is sued for use and occupation (Matten ve Metd 
(1862), 6 1. V. 281). As to limitation of liability by an beir under a lowe for 
lives, see De la Pocr vy. Wirwan (1876), 91. RC. 1. 619; and as to the liahihte 
of an executor for use and oceupation, see Adkins vo Humphrey (18464, 2 CB. 
654; Néron vy. Quinn (1568), 20. ROC. 1. 248; and note (m), p. o08, cafe, 

(p) Tilney v. Norris (1700), 1 LA. Ravin. 553; Readily. Andrea (1892), 61 
I. J. (a. B.) 630; and other cases cited in tithe EXECUTORS AND ADMINISTRATORS, 
Vol. XAIV., p. 307, 

(4) Tilney v. Norris, anpra; Busckley yy. Pirk VIO), 1 Salk. $16; and executors 
who become yearly tenants by occupying and paying rent inpliedly undertake to 
observe the terms of the original contract (Buckworth vo Sompson (1835), 1 
Cr. M. & R. 834). cae 

r) Seo ttle ExecuTors AnD ADMINIstrAToRsS, Vol. XI1V., p. 306. 

if Buckley y. Pirk, supra; Lyddall y. Dunlapp A742), 1 Wiles. 4 {see Hare 
grave’s (‘ase (1601), 5 Co. Rep. dla. 

t) Walsun (Lady) vy. Wigg (1508), 10 Fast, 313. 

‘i Lyidall y. Prntapp, supra; Wilen (Lady) y. Wigq, aupra, 7 
Wy Tayler y. Shum (1707), 1 Bos. & P2215 Goodland vy. Breing (198d), Cah. 
& £1.43. Fur form of assignment, see Encyclopavdia of Furms aud Precedents, 
Vol. Y., p. 626. ss 

(c) So title Execurors ano Apsinistrators, Vol. XIV., yp. 308. The 
original lea e muy be entitled to indemnity against tho testator’s cetate, und in 
his action the executor can plead plrne admunis'rarit ; ha is mot hound to keep 
the assets ay an indemnity fund (Collins v. (rom dh (VRID), 13. Q. B. 412. z 

(¢) Law of Property Amendinent Act, 1649 (22 & 23 Vict. ¢. 92), #205 Ben 
title Exectiors aNp ADMinisTRATOHS, Vol. AIV., p. 235. 

(e) Hing ¥. Mulrott (1652), 9 Hare, 692; seo Re Keng, Meller vy. Bonth Austra- 
lian Land Mortgage and Ag nry Ceo., £1907] 1 Ch. i 2, 4a. 

(Sf) Podeon ¥. Sammeil (1861), 1 Drew. & Sm. 575; see Ang v. Malcott, supra, 
at p. 695. 
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Sect. %.—Derolution on Bankruptcy of Lessee. 


1146. Upon the bankruptcy of a lessee who is beneficially 
interested in the leasehold property g) the term vests in his 
trustee (i), who thereupon, as assignee, becomes personally liable 
for the rent and under the covenants (i); but he can terminate his 
liability by assigning over (k), or avoid the liability altogether by 
disclaiming (1). Leaseholds acquired by the bankrupt after the 
bankruptcy follow the rule applicable to personal property generally, 
and do not vest in the trustee until he interferes and claims them. 
Until then the bankrupt may dispose of them (m). 


(y) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), 8, 44. 

h) Ibid., 8. 54; seo titlh Bankruptcy ann Inso.vency, Vol. ae 155. 
This result is not provented by a covonant against assignment contained in the 
louse (p. 577, ante). Where a trustee holds leasehold property for his cestué que 
truat subject to his own right of indemnity, this gives hin a beneficial interest, so 
that, if tho retention of the leaselolds is necessary to give full effect to his 
rights, tho leascholds will pass to his trustce in bankruptcy (St. 7homas's 
Hovapital (Govervors) v. Richardson, (1910) 11K, 271, C. A.) 5 and see p. 594, ante, 

(1) Le Solomon, hx parte Dressler (1878), 9 Ch. D. 202, C. A.; Wilson vy. 
Wellans (1880), 5 Ex. 1), 156, 163; Titterton vy. Cooper (1882), 9 Q. B. D. 473, 
C. A.; but he is entitlod to be indemnified out of the ostute of the bankrupt 
(Lowrey v. Barker (1880), 6 Ex. 1. 170, 173, CO. A.). 

(k) Withing v. Pry (1816), 1 Mer, 244, 265; the assignment may be made 
even toa pauper, for the express purpose of getting rid of tho liability (soe title 

BANKRUPICY AND INSOLVENCY, Vol. IL, p. 194, note (t) ), notwithstandingthat 
the lease contains a covenant againat assignment which purports to bind assigus 
in luw (de duhnson, Ba parte Blackett (84), 70 1. T. 381). For form of 
ansignment, soo Kneyelopiedia of Forms and Precedeuts, Vol. XII, p. 919. 


() Seo titlh Baskaverrey axp [Nsotvency, Vol. 11, p. 193. lor form of 
disclaimer, seo Kucyclopwedin of Forms and Precedents, Vol. VIL, pp. 707 
ef sey. 


vm) Re Clayton and barclay's Contract, (1899) 2 Ch, 212 ; see title Bankruptcy 
AND Jnsonvency, Vol. T1., p. 139, As to disclaimer of after-acquired property, 
wou ddad., p. 192, note (1). 
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Part 1.—Introductory. 


Sect. 1.—Zn General. 


1147. The actions of libel and slander are private legal reinedies, Actions of 
the object of which is to repair the plaintiff for the private injury [bel and 
done to his right of reputation by the wrongful publication of 
defamatory statements concerning him. The defendant therefore 
in these actions may justify the truth, and thus show that the plain- 
tiff has received no injury. For though there may be sufficient 
damage accruing from the publication, yet, if the facts published be 
true, there is no Injury, and the law gives no remedy by action (a). 

But an indictment (or criminal information) for libel is for a Criminal 


public offence, as tending to a breach of the peace by provoking proceelinge 
the person libelled to break it. 


(a) 3 Bl. Com. 125, 126. The passage, from which the text is taken, speaks 
of actions of damages for Jibel and slander as actions on the case. The subject 
of this title is defamation which reflects upon the plaintiff or prosecutor 
personally. Other actions ou the case for fale and malicivus statements, 
attended by special damage, are only dealt with incidentally; see p. 736, post ; 
and seo, further, titles Tort; Trapz anp Trapg Unions. 


Sucr. 1. 
In General. 


Distinctions 
in respect of~ - 
tion ; 

(il.) pablica- 
tion. 


Defamatory 
itatement. 


: Actionable 
Hel. 
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Hence the defendant in a prosecution for libel was never 
allowed at common law ()) to allege the truth by way of justifi- 
cation (c). 

Again, whereas the publication to the person libelled may 
support a prosecution for libel as tending to a breach of the peace, 
the publication of a libel or slander will not support an action, 
unless it is a publication to some person other than the plaintiff. 
For if the communication be to the plaintiff alone, he suffers no 
damage (d). 


Secr. 2.—Definitiona, 


1148. A defamatory statement (¢) is statement which, if pub- 
lished of and concerning a person, is calculated to expose him to 
hatred, contempt or ridicule, or to convey an imputation on him 
disparaging or injurious to him in his trade, business, profession, 
enlling or office (/'). 


1149. A libel for which an action will lie is a defamatory 
statement, as above defined, expressed or conveyed by written or 
printed words or in some permanent form (g), published of and 


(hb) But seo the Libel Act, 1543 (known as Lord Campbell's Act) (6 & 7 Vict. 
o. 0), 4. 6 (referred tout p. 743, post), which nuw allows the defendant in ernninal 
procevdings to plead that the libel complained of is true, provided that he further 
ploads that the publicution was for the public benefit, a plea which emphasises 
the public nature of the wrong. For the difference in object of civil and 
criminal renedios for libel, see also A. y. L/albrouk tee 4Q. B, D. 42, per 
Lusi, J., at p. 46. An action of libel or slander will not lie in respect of the 
defamation of a dead person ; seo Broom y. Richie & Co. (1005), 6 F. (Ct. of Sess.) 
M42, In Rv. Lahouchere (1884), 12 Q. B.D, 320, Lord CoLeripeg, C.J., at 
p. b24, said, It must be, 1 think, some very unusual publication to justify an 
Indictment or information for aspersing the character of the dead.’ See also 
Rov. Topham (F.) (70D), 4 Torm Rep. 126; 2. v. Mead (1840), 4 Jur. 1014, per 
Pattrrson, Jo; 1) Hawk. P.C., ch. 28, 43, and the other cases referred to in 
Rov. Lahouchere, anpra, In R. vy. Ensor (1887), 3 To L. R. 366, STEPHEN, J,, 
at p. 667, expressed the opinion (therein differing from Wits, J., in his charge 
to the grand jury) that it is not a criminal bel to traduce the dead merely 
because such an attack tends to a breach of the peuco. “It is possible under 
the mask of attacking a dead man to attack a living one,”’ but, “to speak 
broadly, to libel the dead is not an offence known to our law” (ibid.). See 
aleo tho note of Sterne, J.. as to RK. v. Ensur, supra, in his Digest of the 
Criminal Law (1904 ed.), p. 227. 

i, See 3 Bl. Com. 125, 126. 

) For other distinctions between civil actions and criminal prosecutions for 
libel, see pp. 737 ef sey., post. Apurt from questions of procedure, the most 
Haportant distinction not hitherto mentioned is due to the Libel Act, 1843 
(6 & 7 Vict. c. 96), s. 7, referred to at p. 743, post. 

(¢) This and tho following definitions are discussed and illustrated hereafter ; 
eee pp. GIS ef ae7., post. 
See pp. 630 ef sey., post. 

) “ Libels are generally in writing or in print; but this is not nec : 
the defamatory matter may be cunveyed in sume other permanent form. For 
instance, a statue, a caricature, an efligy, chalk marks on a wall, signa or 
steele may constitute a libel” (Monson v. Tussauds, Lid.. Monsen v. Louis 

uscand, (1804) 1 Q. B. 671, C. A., per Loves, L.J., at p. 692). See also 
Com. Dig., tit. Libel (A), and Bac. Abr., tit. Libel (A), inrtancing (on the 
authority of De Libeliis Mamosis (1605), 5 Co. Rep. 125 a, b) the fixing up a 
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concerning the plaintiff (h), to a person other than the plaintiff (i) 
without lawful justification or excuse (/:). 


1150. A defamatury statement actionable per se (I), that is to 
say, actionable without proof of special damage, is a defamatory 
statement which— 

(i.) if published of and concerning a person in the way of his 
trade, business, profession, calling or oflice of profit, carried on or 
held by him at the time of the publication, is calculated to convey 
an imputation on him disparaging or injurious to him therein; or 

(ii.) if published of and concerning a person in the way of 
his office, being an office of honour held by him at the dato of the 
publication, imputes to him dishonesty in the discharge thereof or 
such misconduct therein as would justify his dismissal; or 

(iii.) if published of and concerning & person, imputes that he 
has committed a crime punishable by imprisonment; or 
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gallows at a man's door as a libel, and citing Jefferies v. Duncombe (1809), 11 
Kast, 226 (placing a lighted lamp before a mun’s door and keeping it burning 
there all day to indicate that lis house is a house of il fame); Da Bost vy, 
Reresford (1810), 2 Camp, S11 (libel by pteture); and Levi vy. Milne (1827), 
4 Boing. 196 (ignominious wood-cut headline and ridiculous dogeerel), See also 
Anatin ve Calpeper (1683), Skin. 123 (pilory drawn); Spall vy. Massey (1519), 
2 Stark. 549 (printed Inscription exhibited on a board opposite a man's house 
insinuating that it was a heuse of ill fame); Smith vy. Wood (1813), 3 Camp. 323 
caricature print); and Monsen ye Tussauds, Ltd, Monson vy. Louis Tussaud, 
ISH] 1Q. 2B. 671, GC. AL (wax-work exhibits). In the case of u libel by 
written or printed words an innuendy is not always uecessary; otherwise 
where the ishel is by picture or the like, for without an innuendo it cannot be 
understoud to be Jeveilod at the plaintiff (3 BL Com, 126). An innuendo is 
also necessary for the same reason where a slander is by sounds, gestures or the 
like. As to the innuendo, see, further, pp. G15 cf aq., pont. 

(4) Asto the meaning of these words, see pp. 608, 618, G19, note (¢), p. HT, 
and note (A), p. G57, post, 

(:) Publication to the prosecutor aluny may support a criminal libel; see 
p. 606, anfe, and p. 738, post. Ax to publicution, see pp. 655 ¢f aey., post. 

(k) As to the meaning of these words, eee pp. 669 rf aey,, port, Tho above 
definition of an actionable libel, when expanded in accordance with the preceding 
detimtion, approxnoates to the (not aa definition of Lud BLackauRn 
in Capelad and Counties Bank vy. Henty (USS82), 7 App. Cas, 741, at op. 771, 
where it was said: “A lbel for which an action will he, is defined to be # 
Written statement, pubsshed without lawful justification or excuse, culenlatod 
to convey to those to when it is published an iioputation on the plaintiffs 
injurious to them in their trade, or holding them up to hatred, contempt or 
ridicule.” The following casos relating to the definitions of actionnble hbel 
and slander may be usefully consulted -—/armiter v. Coupland (1840), 6 
M. & W. 105, per Parke, B.. at p. 108 (a publication without justifica- 
tion or lawful exen-~o, which is calculated to injure the reputation of 
another, by exposing him to hatred, contempt or ndieule, is a hbel,; Brien 
v. Ciement (Is46), 15 M. & W. 435, per Panne, B., at p 457 fovery thing 
printed or written which reflects on tho character of auother, and is published 
without Jawful justification or excuse, isa hbel); Alerandcr v, Jenkins, (1892) 
14. B. 797, C. A, per Lord Herscaent, at pp. 000 et ony. ; Hatelife v. Frans, 
ringzt2 QB. S24, (. A. per Bowers, Ld, at pp. 527 ef any ; Booth v, Arndd, 
tisas! 1Q. Ib. 571, C. Als Lae type e, Ltd. v. British Empore Type-actting 
Machine Co., Lod. (1899), 811. T. 331, HLT, 3 Madtun (FE) & Co, v. Seven, (1910) 
A. C. 20; attiruing, (1909} 2 K. BK. 441, GA. As to what are and are not 
defamatory stateincnts within the definition in the text, sec, further, pp. 614 
ef seq., post. ; . : 

(i) Aa to special pap, Hrs pp. 609, 730 4 907., peat. As to statemente which 
are slanderous per ee within the definition, see pp. 620, 623 ef oe7., post. 
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statements 
actionable 
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way of hia 
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(ic) in the 
way of his 
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iii.) im- 
puting crime; 
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SEOT. 9. 


LIBEL AND SiANpER, 


(iv.) if published of and concerning a person, imputes that 


Definitions. he is at the time of the publication suffering from a venereal 


(iv.) imputing 
venereal 
divense ; 


(v.) imputing 


unchastity to 
a woman oF 
girl. 


Actionable 
slander, 


Publication 
without law- 
ful justifica- 
tion or 
Oxcuse. 


Plaintif® must 
plead that 
statement is 
false. 


Plea that 
publication 
was malicious 


Implied 
malice. 


When pre- 
sumption of 
malice 
rebutted. 


disease; or 


"(v.) if published of and concerning a woman or girl, imputes 
to her unchastity or adultery. 


1151. A slander for which an action will lieis a defamatory state- 
ment as before defined, expressed or conveyed by spoken words, 
roundg, gestures, or in some form which is not permanent (m), pub- 
lished () of and concerning the plaintiff (0), to a person other than 
the plaintiff (»), without lawful justification or excuse (q), whereby 
the plaintiff las suffered special damage(r) (which he must allege 
and prove) (s), or which is a defamatory statement actionable per se, 
as above defined (t). 


1152. ‘he preceding definitions, it will be noticed, do not state 
that the defamatory matter must be false and malicious, but state 
that the defamatory matter must be published without lawful 
justification or excuse. 


1153. Tho statement of claim in actions of libel and slander must 
allege that the words complained of are false (a). For unless the 
statement is untrue the plaintiff has suffered no injury to his right 
of reputation, and has no cause of action. But the law presumes 
that the words alleged by the plaintiff to be false are false unless 
and until the defendant pleads and proves that they are truo (0). 


1154. As to malice, the plaintiff in practice always alleges in bis 
statemont of claim, in actions of libel and slander, that the defendant 
falsely and maliciously wrote, or spoke, and published of and con- 
cerning the plaintiff the words complained of. But it is not necessary 
for the plaintiff to allege that the defendant did so maliciously. A 
publication calculated to convey an actionable imputation is primd 
facie a hibel, or a slander. The law implies malice if the words are 
defamatory and untrue, unless indeed the occasion is privileged, in 
which caso malice in fact must be proved. 

If the occasion is such that there was either a duty or a 
right to make the publication, it is said that the occasion rebuts 
the presumption of malice, but that malice (which here means 
actual, or, as if is technically called, “express” malice) may 
be proved; or, as it is sometimes put, the defendant is not 
answerable for it, so long as he is acting in compliance 
with that duty or exercising that right; and the burden of 


(m) The roported cases are confined to words, For a Scottish case as to the 
effect of acts, see Dryedale vy. Losebry (Lar!), (1909) S.C. 1121. In libel the 
form is“ permanent.”’ See note (a), p. (06, ante. 

\") See note (4), p. OU, anfe. 

(0) See note (A), p. 0%, ante. 

p) See note @ p. 607, anfe. 
1) See note (4), p. 607, aute. 
_ See p. 730, peat; aud as to damages generally, see pp. T18 ef se7., post. 

fs) Seo pp. TIS ef sez., prof 

(?) See p. 607, ante. 

5 Bremage v. Prosser (1825), 4B. & C247, per Bay iey, J., at p cde. 

tb As to justification, see pp. 669 af aeg., post. 
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pret is on those who allege that he is not so acting(c) But apart 
rom the question of express malice, the intention or motive with 
which the words are used is immaterial in determining the liability 
of the defendant (d), though the animus of the defendant may be 
material on the question of damages (e). If the defendant, without 


justification or excuse, did what he knew or ought to have known 
was calculated to injure the plaintiff, he must, at lenst civilly (/), 
be responsible for the consequences, though his object might have 
been to injure a person other than the plaintiff, or thongh ho may 
have written in levity only. No one (it has been suid) can cast 
about firebrands and death and then cscape from being responsible 
by saying he was in sport (g). 

1155. The chief distinctions in practice betweon libel and slander, 
or, in other words, between written and spoken defamation, are two 
in number. 

(i.) Every actionable libel can be dealt with either by civil action 
or by criminal proceedings, whereas no slander, even though 
actionable, is a criminal offence (1). 

(ii.) No special damage need be alleged or proved in the case 


(ce) Capital and Counties Bank vy. Henty (1882), T App. Cus. 741, per Lord Bhacn- 
BURN, at p. 787; compare Bromage v. ['russer (1825), 4B. & Co oLAT, 258, 
citing Anun, (1652), Sty. $92, and Mercer vy. Sparcs (1087), Owen, ol; 
Abrathy. North Eastern Rail, Co. (1886), 1 App. Cas, 247, per Lord BRraMwene, 
at pp. 253, 2545 Boy. Munslow, (1895) 1 Q. B78, CCL, per Lord Kessenn or 
KILLoweEn, C.J., at p. 163 ; Jones v. Hulton (E.) & Co, £1909) 2K, a CLA, 

Lord ALVERSTONE, C.J., at pp. 455 ef seq. ; affirmed (10107 A. C.20. There 
is no difference in this respect between actions and prosecutions for libed (2. v. 
Manslow, supra, at p. 162; compare Heymann v. &. (1873), LR. 8 Q. B. 102; 
R. v. Harvey (1823), 2 B. & C. 257, per Hotnoyrn, J., at p. 266) 5 seo further 
note (p) p. 741, post. Tho word “ maliciously ” found in statements of claim in 
actions of libel and slander and indictmenta for hbel means “ without lawful 
excuse.” As to priviloge, see pp. G77 ef aeg., GSO et sr, post, In the cuse of 
absvlute privilege, the existence of actual malice i iminatensl; seo pp. O77, 711 
et seq., post. 

(¢) Joncs vy. Hulton (E.) & Co, (1900} 2K. B. 444, C. A.; affirmed (1910) 
A.C. 20. 

(c) Jbid., [1909] 2K. B. 444, C. A, per Fanwens. [.7., at p. 479, note (a); 
and see pp. 612, 643, prs. 

(f) Capital and Coantics Bank y. Henty, aupra, per Lord BUA xnunn, at p, 772 
‘quoted with approval by Lord ALVER=TONE, C J., in dons v. Hulton (fat Uo. 

1909} 2 K. B. 444. C. A., at p. 456), from which the statement in the text is 


tuken. 

(9) Capital and Counties Bank vy. Hevty. supra, when Lord Buackhurn war 
referring to the opinion of the judges delivered in the House of Lords during 
the disxcussion of Fox's Hill. 
ov The stutement in the text duex net refer to obscene, blasphemous, of 

itious spoken words, or contempt of court by spoken wordy; sen title 
Criminal Law axp Procepure, Vol. IX., pp. 460, 601, 530. At p. 570 (sbad.) 
it is said that “to elander a private person by mere spoken words Is not 
indictable, unless they teud immediately to a breach of the pours or are blarphomous 
or seditious.” As to the words in italics, see x purte Chapman i536). 4 
Ad. & EL 773, and the other cases cited in title CrimiNAL LAW AND Pocepure, 
Vol. LX., p. 502, note (¢). The offence of scandalum maynatuin wus 
formerly an exception to the rule stated in the text, but thut coased 
<0 be a criminal offence when the Statute Law Revision Act, 1887 (60 & 41 
Vict. c. 59), repealed state. (1275) 3 Edw. 1, c. 34, (1378) 2 Ric. 2, ¢. 5, and 
(1388) 12 Ric. 2,¢. 11. Excluding cases of obscene, blasphemous, or seditious 
words, and contempt of court by spoken words, the statement in the toxt 
appears to be substantially correct. : 


H.L.—XVLL x: 
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How far 
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Sxct. 3. 
Definitions. 


Damage necd 
alleged and 
alleged anc 
roved in 
ibel. 


Special 
damage must 
be alleged 
and proved. 


Position In 
slander where 
words action- 
able per ee. 


Position in 
slander where 
words not 
actionable 


per a. 


He who ts 
 sieaee y 
efamed is 
the proper 
plaintig. 


LiveL axp SLANDER. 


of a libel, whereas, unless the defamatory words complained of are 
actionable per se, no action of slander will lie, if the plaintiff does 
not both allege and prove that he has suffered actual damage (i). 


1156. It follows from the definitions that a plaintiff in an action 
of libel need not allege or prove that he has suffered damage. If he 
has been libelled without lawful justification or excuse, he is entitled 
to such general damages as the jury can properly find, though he 
neither alleges nor proves special damage, and in any case to at 
loast nominal damages for the injury to his right of reputation. 
Tt is, however, open to the plaintiff in an action of libel to claim 
special damages; and, if he does so, and proves special damage, he 
is entitled to recover for his special damage in addition to the general 
damages; but not otherwise. 


1157. The plaintiff in an action of slander, when the words com- 
plained of are actionable per se, is in the same position, so far 
as special and general damages are concerned, as the plaintiff in an 
action of libel. 


1158. The plaintiff in on action of slander, where the words com- 
plained of are not actionable per se, is not entitled to any general 
damages; and he can only recover such damages as he alleges and 
proves. If he fuils to allege and prove that he has suffered such 
damages, there must be judgment for the defendant, since the exist- 
enco of some actual damage is an essential part of his cause of 
action (7 ). 


Seer. 8.—IWho may and may not Sue. 
Sun-Secr. 1.—Jn General. 


1159. Tho proper party to bring an action of libel or slander 
properly so callod ts, a8 a general rule, the person who is person- 
ally defumed. A statement, however, which is apparently defamatory 


we ees ee etl ee = hee ere eee Laredo scrum! 





(8) Sco pp. 730 ef sey., past. 
J) As to damages, see, further, pp. 718 et seq., post; Ratcliffe v. Evans, [1892] 2 
Q B. 524, CA, per Bowen, LJ, at pp. 527 e€ seq., and Alexander vy. Jenkins, 
hee 1Q. B. 700, C.A., in which case Lord HWersciExe said, at p. 800,: “‘ Now 
think that no one can oxamine the authorities upon the law of slander 
without seeing that there are a number of distinctions to be found which 
cannot be supported on any satisfactory principle. Obviously, the idea lying 
at the root of tho distinction betweon slander and libel was this, that it never 
would do to permit actions to be brought in respect of every word spoken which 
might roflect on the character or conduct of another. But, on the other hand, 
it was considered nevossary to put somo qualification on this by enabling an 
action to be brought whon the charges are of a cortain gravity and likely to be 
uniarily injurious, and in certain cases, injurious in another fashion” 
fim uting dishonosty or miscondurt in an office of honour, held by the plaintiff 
at the date of the publication, which would justify dismissal ; see p. 607, ante]. 
« . « “Of course where special damage can be shown, the action will lie.” The 
authoritie: were considered and regaricd as unsatisfactory by MaNsFIELD, C.J., 
in Thoricy y. Kerry eo) (1812), 4 Taunt. 355, at p. 364, where he said that the 
distinctions between libel and alander had been made as far back as Charles 
I].'s time, and had been ised by the courts for at least a centu 
before 1812 If he had had to lay down the law for the first time, he wo 
have confined actionable libel within the narrow limits of actionable slander. 
As to the reasons for the distinction, sce notes to Craft v. Buite (1669), 1 Wms. 
Baund. 310, 335 (ed. 1871), and the cases there cited. 
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only of a man’s goods or of some other person, may sometimes 
reasonably convey to persons to whom it is published a meaning 
defamatory of the plaintiff personally; and if this is proper 
alleged by an innuendo a proved, the plaintiff may succeed, 
even though the defendant never intended to defame the plaintiff 
or was unaware of his existence (4). 

In some cases a person who is not able to maintain an action 
of libel or slander properly so called may be able, on proof of 
special damage, to maintain an action on the caso (/) fur imputation, 
whether by word of mouth or in writing, or otherwise, falsely and 
maliciously made on his goods, or on his property, or on some other 
person. 


1160. The general rules of law and practice in actions of tort (m) 
are, in certain cases, modified by the status of the persons injured ; 
and questions sometimes arise as to who are necessary and proper 
plaintiffs to bring actions of libel and slander (1). 


Sunb-Secr. 2.—Alens, 


1161. An alien friend may maintain an action of libel (e) or 
slander (7), or any personal action (q), although he is resident out 
of the jurisdiction (7). 


Svun-Secr. 3.—Dankruple and their Trusteca, 


1162. Every action of libel or slander properly so called is founded 
on a reflection on the plaintiff personally, Such a right of action 


(k) The above general principles are discussed later; see pp. 618, G28, G4y, 
647, post. 

(i)'As to the meaning of this phrase, and ua to the history of actions on the 
case, ceo Smith’s Action at Law (1868), 10ch ed., Appendix, p. 521. As to 
slander of title and kindred actions on the case, see the passage froin bir. Odgers’ 
work on Libel and Slander approved in LMatehard vy, Meége yet BQ... 
771, 779. As to elander of title, see notes to Curyten v. Lathehye (1670), 2 Win. 
Saund. (ed. 1871) 361, 383. As to actions on the caso, see title Arius, Vol. L, 
pp. 39-41, and p. 736, post. 

m) As to these, see title Torr. ae 

‘" This section of this title is intended to state the law where it is necessary 
to supplemont the general law. As to the general law dealing with civil 
liability and actions by and against particular parties, ree titles Action, Vol. L, 
pp. 17 ef seq. ; Agency. Vol I., p. 224; Atrens, Vol. J., pp. 308 ef seq. Bann- 
RUPTCY AND INSOLVENCY, Vol. IL., pp. 62, 137; Costpanins, Vol. V., pp. 203, 
311, 318 ef cg. Conriicr or Lawa, Vol. VL, pp. 248 e¢ ez. ; CONSTIUTIONAL 
Law, Vol. VI., pp. $19, 383, 415; Corporations, Vol. VILL, p. $86, Cuown 
Practice, Vol. X., p. 28; ExecuTors anp Apwisistratons, Vol. XIY., p. 313; 
Huspanp anp Wire, Vol. XVL, p. 436; Inranrs axp Cuitpnen, Vol. XVIL, 
p. 74; Lonatics AnD Pensons OF UnsounD MIND; PAauTNERSUIP ; Practice 
AND ProcenptrE; Punic AUTHORITIES AND Pubic Orriceus. As to purties, 
see uloo B.S. C., Ord. 16, and p. 616, post; change of partios, B.S, C., Ord. 17; 
joinder of causes of action, B. & O,, Ord. 18, and, generally, Yearly Practice of 
the Supreme Court, 1911, pp. 194 e seg. As to lack of jurisdiction of the 
county cuurts, see title Country Counts, Vol. VIL, p. 432. 

(0) Pisani v. Lawson (1839), 6 Bing. (N.0.) 90 ; see also Thoene v. Lockwood & Ca, 
Ltd. (1911), Témes, 11th April. 

p) Tistot v. Morra (1611), 1 Bulst. 134. 

gq) (bid. ; approved in J’*:sant v. Laweon, supra, at p. 96. 

vr) Pisani y. Lowson, evpra; see also Thoene v. Lockwood & Oo., Lid., eupre, 
and title A1icns, Vol 1, p. 308. As to security for costa, see title Pracricn 
“3D PROCEDURE. 
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Aliens, 


Bankrupts, 
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Sect. 8. 
Who may 
and may not 
Sue. 


Trustees in 
bankruptcy. 


Companies 
and corpora- 
tions. 


Effect of 
imputation on 


goods sold, 


LIBEL AND SLANDER. 


accruing before or after bankruptcy remains with the bankrupt and 
does not pass to his trustee in bankruptcy(s). But aright to bring 
an action of slander of title, or an action on the case, for false and 
malicious words, which are defamatory of the goods of a bankrupt 
and do not reflect upon him personally, passes to his trustee in 
bankruptey, if it arose before bankruptcy; and, if it arises after 
bankruptey, but before discharge, his trustee in bankruptcy ean 
intervene (t). 


Sus-Secr. 4.—Compantes and Corporations. 


1163. No company or corporation can bring an action of libel or 
slander for a statement which reflects not upon itself, but on its 
members or officials only. Again, a statement imputing miscon- 
duct to a corporation or company of which it cannot be guilty 
does not give the corporation or company a cause of action (uz). Thus, 
a statement that a municipal corporation has been guilty of corrupt 
practices gives no cause of action to the corporation as distinguished 
from its individual members or officials (2). But an imputation on 
the goods sold or manufactured by a trading corporation or com- 
pany may involve a reflection on the corporation or company in 
the way of its business(l); and if a statement be made as to the 
mode in which a trading corporation or company carries on its 
business, such as to lead people of ordinary sense to the opinion that 
it conducts its business badly and inefficiently, the law is the same 


(4) Benson v. Flower (1629), W. Jo. 215 peer Re Wilson, Er parte Vine 
tale 8 Ch. 1). 364, O. A. (slander). See also Beckham v. Drake (1849), 2 H. 1. 
‘ax, O79; und in particular the opinions of IRLE, J., at p. 604, WrLuiaMs, J., 
at p. 597, and CresswEL1, J., at p. 612 (thid.). ‘ Rights of action for injuries 
to the person or foelings of a bankrupt do not pass to his trustees” (ibid., at 

, 613, citing the dictum of Lirr.epare, J., in Wright v. Furrfield (1831), 2 

»& Ad. 727, at p. 732, and //owurd y, Crowther (1841), 8 M. & W. 601). As 
to what rizhts of action do and do not vest in the trustee, see further title 
Bankruprcy AND INsoLvency, Vol. 1I., pp. 137—139; and us to after-acquired 
property, dlid., pp. 139, 164 e¢ seq., and the cases there cited. 

(t) Seo the cases cited in title BANKRUPTCY AND INSOLVENCY, Vol. IL, pp. 
137 ef ag., 1GA ef seq. 

(a) Metropolitan Saluem Omithus Co. vy. Hawkina(18460), 4 H. & N. 87, per 
Po..ock, C.B., at p. Ag Lebeg in South Hetton Coul Co. v. North-Eastern News 
Asauctation, [1894] 1 Q. B. 133, 0. A., per Lopes and Kay, U.Jd., at pp. 142, 
147, and Manchester voration vy. Wiliams, [1891] 1 Q. B. 94, 96), where it 
was held that uctions of libel and slander might be brought by a compan 
registered under the Joint Stock Companies Act, 1856 (19 & 20 Vict. c. 47), 
ugainst one of its shareholders for libel and slander imputing insolvency, 
dishonesty, and misconduct in the management of its business. It had pre- 
viously been held in [tliiams vy. Beaumont (1833), 10 Bing. 260, that a tradin 
association not incorporated, entitled by Act of Parliament to sue or be s 
in the name of ita chairman, might sue in his name for a libel on the associa- 
tion in the way of its business. As to libels on corporations, see also title 
Oorronations, Vol. VIIL., p. 390. As to libels by or against companies or their 
agents, eee title Companizs, Vol. V., pp. 309—312. As to slanders at com- 
panies’ meetings, seo thil., pp. 310,311. See also, as to libels on companies 
and corporations, Starkie, Law of Slander and Libel, p. 266. 

F Manchester Corporation v. Williams, supra. 
b Linotype Co,, Lid. v. British Empire Type-setting Machine Co., Léd. (1899), 

.T. 331, H.%, If there is no imputation on the plaintiff corporation or 
company iteelf, the corporation or company cannot bring an action of libel 
properly so called. Aa to actions on the case for false and maljcious statements 
attended by special damage, see p. 736, post. 
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as in the case of an individual, and the trading corporation or 
company can bring an action of libel or slander, without proof of 
special damage, for the statement reflecting upon it in the way of 
its trade or business which is calculated to injure it therein (¢). 


Sup-Stecer. 6.—FExecutors and Administrators. 


1164. An action for defamation, either of a private character, or 
of a person in relation to his trade, comes to an end on the death 
of the plaintiff (d@), but an action for the publication of a false and 
malicious statement, causing damage to the plaintiff's personal 
estate, survives (¢). 

Subp-Sect. 6.—Masried Yonen, 


1165. A married woman can now sue alone for Libel and slander 
without the juinder of her husband(/). A married woman can 
bring an action of libel or slander in her own name against all 
persons other than her husband, but she cannot bring an action 
of libel or slander against him, unless the proceedings are for the 
protection and security of her separate property (9), nor in any 
event can she institute criminal proceedings for libel against him (Jo. 
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(c} As tu libel, see South LHetlon Coal Co, vy. North- astern News Association, 
(ised) 1 Q. 2.185, C. A., per Lord Esuen, M.R. The same principle, it would 
seem, applies to slander on a trading company in the way of its trade, 

(d) Hatchard v. Mege (1887), 18 Q. B.D. 71. It certainly has been estab- 
lished by a series of authorities ending with the case of 2egera y. Spence (1846), 
12 Cl. & Fin. 700, H. L., in this House that no action can bo maintained, either 
by an executor or an assignee to recover damages for bodily or mental sufferings 
or personal inconvenience sustaine] by the deceased or by tho bankrupt " 
fopinion of Witiiams, J., a8 deliveced to the House of Lords in Beekham y, 
Drake (1849), 2 H. L. Cas. 879, at p. 597); and see tithes BANKRUPTCY AND 
Ixsouvency, Vol. IL, p. 187; Exectroms axp ApMINisTRATORS, Vol, XI1V., 

. 224, Quo. 

(¢) Hat hurd v, Mege, eupra (where it was held thut a claim for fulsely and 
maliciously publishing a statement calculated to injure the plaintiff s# right of 
property in a trade mark was put an ond to by the death of the plaintiff aftor 
the commencement of the uction only so far as it wax a claim for hbel, but 
that so far as the cluim was in the nature of slander of title ‘he action su- 
vived, and could be continued by his porsonal representative). As to property 
in trade marks, see title Trape Manns, Traps Nawrs axp Desions. As to 
slander of title, see ala: title Tont. 

(f) See Married Womer’s Property Act, 1582 (45 & 46 Vict. c. 74), «. 1 (2). 
As to a married woman's liability to be sued, see ps. 617, post, At cormmon law 
the action wus always the uction of the wile, subject to the right on the part of 
the defendant to insist on having tho bushand joined (Weldon vo Winal.ve 
(1884), 13 Q. B.D. 784, C. A., per Bret, MLR. at p. 786). As to civil pro- 
ceedings by and against married womcn, see alsy tithe Htanaxnn any Wire, 
Vol. XVI, pp. 453 ef seg. As to civil proceolings between husband and wife, 
eo ilid., pp. 459 ef sey. As to criminal proceedings between hushand and wife, 
and as to where they are competent or compellable tu give evidence against 
each other, see titles CanunaL Law axp Procepune, Vol. LX., pp. 401, 402 
405, 634; Hespaxp axp Wire, Vol. XVL, y. 462, note (0). 

(g) See title Husuann and Wire, Vol. XVI., pp. 455, 450. It wan suggested 
oy Brett, J., during the argument in Summers vy. City Bank (1874', L. 1 
C'. P. 580, under the Married Women's Property Act, 1870 (33 & 34 Vict. ¢. 93), 
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Ske, 3, 
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Sue, 


Kxecutors and 
adminia- 
trators, 


Married 
women, 


a. 11 (now superseded), that a wife could sue her husband for a libel on ber in * 


her trade, as being a civil remedy for the protection and socurity of her own 
property. ‘The Divisional Court in 2. v. London (Lord Mayur) (1886), 16 Q. B.D. 
712, 771, expressed no opinion on the point. 

(h) Rv. Londen (Lord Mayor), oupra; and sce title Husnanp any Wire, 
Vol. XVL, p. 462, nute (¢). 
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Liszt axp SLANDER, 


Libel is ranked among criminal offences because of its supposed 
tendency to arouse angry passions, provoke revenge, and thus 
endanger the public peace (?). A prosecution for libel, which js 
criminal only, because of this supposed tendency, cannot be for 
the protection and security of the separate estate (x). 


1166. Claims by and against husband and wife may be joined 
with claims by and against either of them separately (I), and the 
husband may conveniently be joined as co-plaintiff with his wife 
when he claims damages sustained by himself arising out of the 
subject-matter of his wife’s cause of action. In such a case the 
damages recovered in respect of the loss sustained by the wife belong 
to her as her separate property, and only the damages recovered in 
respect of the consequential loss sustained by the husband belong 
to him (m). 


Sus-Secr. ’.—Partners. 


1167. Partners may maintain a joint action for a libel or slander 
published of them in the way of their trade (n), without alleging or 
proving that they have suffered special damage(o). The damages 
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(i) R. v. London (Lord Mayor) (1886), 16 Q. B. D. 772, per A. L. Satu, J, 
at hye citing R. vy. Ho'brook (1878),4 Q. B. D. 42, per Lusn, J., at p. 46. 

ae, 

() B.S. C., Ord. 18, r. 4, but this by sbid., r. 7, is subject to tbid., rr. 1, 8, 9, 
ax to convenience; sce title uspanp AND Wire, Vol. XVI, p. 484. 

(m) This is the offect of the Married Women’s Property Act, 1882 (45 & 46 
Viet. ¢. 75), 8. 1 (2). As to a husband's cause of action whore the wife's action 
for slander fails by reason that she failed to prove special damage, see /iding 
v. Smith (1876), 1 Ex. D. 91. A husband and wife, being separate persons 
for the purpose of binging actions, may also be joined in actions in the cases 
provided for by R. 8. C., Ord. 16, r. 1; see p. 617, port. 

in) Seo Coryton vy. Lithebye (1670), 2 Wms, Saund. (ed. 1871) 361, 382, 383. 
notes (2) und (t), and Cook v. Batchellor (1802), 3 Bos, & P. 150 (action for 
xpoken words imputing fraud to tho plaintiffs in weighing goods, where special 
damages way laid); FS orster v. Lawsen rae 3 Bing. 452 (libel imputing 
insolvency); Le Fanu v. Muleumson (1818), 1 H. Ts. Cas. 637 (libel on factory 
ownora imnputing cruelty to their employees, where it was also held that 
though defamatory matter may appear only to apply to a class of individuals, 
yet if the descriptions aro capable of being by innuendo shown to be directly 
applicablo to any individual of that class, un action may be maintained by that 
individual. The expression “some of the Irish factories” was there explained 
to mean the factory of the plaintiffs). In a libel against a co-partnership the 
jury may take into consideration, in estimating the dawages, the prospective 
injury which way thereby accrue to the partnership (Gregory vy. Williame 
(1844), 1 Car. & Kir. 568). 

(o) As to slander, Serjeant Williams, in his comment on Cook v. Patchellor, 
supra, notes to Coryton v. Lithebye, supra, at p. 383 (see note (n), supra), 
expressed the opinion that though special damage was laid in Cook v. 
Batchelor, supra, yet if words are actionable only because they were spoken 
of persons in the way of their trade two or more partners may join in an 
action for the words, though they have sustained no special damage thoreby. 
Thia was assumed to be the law in South Hetton Coul Co. v. Nos th-Last-n News 
Asswciution, [1894] 1 Q. B. 133, 146, C. A. As to libel, sce Le Fanu v. 
Malecomson, supra, and Rearall vy. Webster (1871), 23 W. RB. 59, cited in South 
Hetten Coal ('o. v. North-Eastern News Association, supra. In Russell v. Webster, 
supra, it was held that a libel ebrnacie of the plaintiffs as co-proprietors of a 


newspaper in the way of their business might be the subject of a joint action 


without proof of special damage, and that the jury might give | 
according to theit discretion, under all the circumstances of the case. Two 


Part .—INtTRopucToRY. 


in such an action are not for any injury to the feelings of the 
plaintiffs, but for the injury to them in their joint trade(p). An 
individual partner may also maintain a separate action of libel or 
slander (q), for a libel or slander published of him in the way of his 
trade for the separate injury to him, but he cannot recover for the 
joint injury to the firm in their trade (r). Now, however, claims 
by plaintiffs jointly may, subject to convenience, bo joined with 
claims by them or any of them separately against the same 
defendant(s). 


Sup-Sect. 8.— Persons Claiming Jointly, Severally, or in the Alternative. 


1168. All persons may now be joined in one action as plaintiffs in 
whom any right to relief, in respect of or arising out of the same 
transaction or series of transactions, is alleged to exist, whether 
jointly, severally, or in the alternative, where, if such persons 
brought separate actions, any common question of law or fact would 
arise; provided that if, on the application of any defendant, it appears 
that such joinder may embarrass or delay the trial, the court or a 
judge may order separate trials or make such other order as may 
be expedient, and judgment may be given, for such one or more of 
the plaintiffs as may be found entitled to relief, for such relief without 
amendment (/). The defendant, though unsuccessful, is, in such a 


joint tenants or coparcencers could always join in an action of slindor of thoir 
title to the estate. Sce the note of Serjeant Williams to Corytin vy. Lithebye 
(1670), 2 Wms. Saund. (ed. ae 361, 382, 383, notes (2) and (t). 

p) See Harrison y. Bevington (1838), 8 C. & P. 708, 715, n, (a). 

y) Haythorn vy. Lawaon (1827), 3 CL & PL V6 taction by partners for libel), 
on the ponone of Barratt vy. Culling (1823), 10 Moore fc, p.}, 416 (action by co- 
plaintitfs for malicious arrest}. 

(r) See Marrison vy. Bevmngtun (tsa%1, 8 C2 & PL 708. But where words 
imputing insulvency in trade are spoken of one partner, ho may maintain on 
action of slander and recoyer damages fur the injury done to him; and it ia nut 
necessarily to bo considered as un injury to the partnership for which only a 
joint action can be maintained (:bid.); compare Mobinsen vy. Aurchant (1845), 7 
Q. B. 918. 

(s) R.S.C. Ord. 18, r.6, which by thid., r. 7, isto be subject to ihe’, rr 1, 
8,9. As to joinder of parties and causes of action, see the text afie, note (x), 
p. G11, ante, and title LRACTICE AyD PROCEDURE. 

4) &. 8, ¢., Ond. 16, r. 1, as altered since the decbion in Simerthwatle v. 
Hannay, (1894) A. C. 494, by B.S. C., October, 1696. It had been held in Sandee 
v. Wildemith, (1893) 1 Q. B. 771, that, where the statement of clan of the plain- 
tiffs, a mother and daughter, alleged in several paragraphs eoveral «parate and 
distinct slanders, some of which were alleged to have been spoken of the mother 
only and some of the daughter only, the plaintiffs were improperly joined, that 
they must elect which plaintiff? would procord, and that so much of the 
statement of claim as related to the other plaintiff inust be atrick out; 
and this decision is unaffected by the words which have been udded to 
the rule, because the right of relief did not uriso out of the sume trans- 
actions or series of transactions. Ree also Melfurd (Duke) v. Blas, (1001 
A. C. 1, per Lord Brampton, at p. 23. In a case similur to Meath ¥. 
Briscoe (1877', 2 Q. B. D. 496, C. A., one action can be brought fur a libel or 
slander by the persons defamed thereby, although there is no joint damage ; 
but the pluintiffs are entitled to have the separate dumages separately assessed, 
In Booth y. Briscoe, eupra, eight persons, not partners, brought an action of libel 
fora statement imputing improper man ent of certain charitics by ‘the 
srustees,”” who were the eight plaintiffs. The jury ought tu have asscaved the 
damages separately, as there was no joint damage. of 00 dcing they 
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case, entitled to his costs occasioned by the joinder of ANY person 


Whomey who is not found entitled to relief, unless the court or a judge in 
and Gee not disposing of the costs otherwise directs (w). . 


Defendanta. 
Proper 
defendant 
ig he who 
published, 


Szot, 4.—HW'ho may and may not be Sued, 
Sus-Secr. 1.—In General. 


1169. Asa general rule the proper person to be sued, as the 
defendant in an action of libel or slander, or to be prosecuted on an 
indictment or information for a libel, is he who published or caused 
to be published the defumatory statement (a). 
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gave a singlo verdict of 40s. for the plaintiffs. The court held that the action 
was properly brought, and refused to disturb the verdict on the ground that the 
jury had not assessed the damages separately, the plaintiffs being content to 
take the 40+. and divide it among themselves, and the defendant not being 
injured by the single verdict. See further as to R. 8. C., Ord. 16, and Ord. 18, 
Yourly Practice of the Supreme Court, 1911, pp. 143, 211. 

n) RS. C., Ord. 16, r, J. 

i" Soo pp. 658 ef seq., post. As to tho special procedure applicable to persons 
under disability, sce note(n), p. 611, ante. As to Joining defendante, seo R. S.C., 
Ord. 16, rr. 4, 5,7. As to misjoinder, see thid.,r. 11. As to applications to add 
or strike out a defendant, see thid., 7. 12. As to service on a new defendant, see 
tbid., 7.13. A judgment in an action agninst one of two joint tortfeasors is a 
bar to an action against the other for the same cause, although such judgment 
be unsatisfied (Lrinamead v, Harrison (1871), Lu. R. 6 C. P. 584 (detinue), 
where Wiuira, J., said, at p. 586, “It is impossible to decide that this 
plea is other than a good answer without overruling Ning v. Hoare” [ (1844), 
18 M. & W. 494], and Broome vy. Wooton [ (1605), Yelv. 67], “because Lord 
WENSLEYDALE (thon PARKE, }.), upon the authority of the last-montioned 
case, treated it as quite clear that if two commit a joint tort, the judgment 
avaiust one is, of itself, a sufficient bar to an action against the other for the same 
cause. So far as tort is concerned, that is precisely to the same effect as the law 
laid down by Chief Baron Comyns in Com. Dig. tit. Action (IX. 4).” In Brins- 
mead vy, Harrison, supra, Monraave Saati, J., at p. 587, said, “The caso of 
juint tortfeasors would seem from the only authoritios cited to be different. I 
must confess I should have thought that a judgment against one was not a bar 
to un action against another, because joint tortfeasors may be sued separately. 
I fowl myself, however, bound by the authority of Chief Baron Comyns and 
Lord WENat.EYDALE, and the current of authorities which have fullowed them, 
to hold that the plea in this case is good.” Soo also title Esropret, Vol. XIII, 
p. 335. In Aunater v. Cor (1885), 10 A Hi Cus. 6S0, H. L., to a wnt issued 
against R. & Co. claiming damages for a libel, an appearance had been entered 
for “ BR. trading as R. & Co., the defendant in this action.” The statement of 
claim and subsequent proceedings continued in that form down to judgment. 
At the trial, by consent, a verdict was found for the plaintiff for 40s., and judg- 
mont entered accordingly. After issuing execution against R., the plaintiff, 
under the rules in foree before 1883, took out a summons for liberty to amend 
the judgment (and the pleadings if necessary) by striking out the words “ R. 
sued ag" from the title of the action; to enter judgment against R. & Co., and 
to issue execution against (. on the ground that C. fad been since discovered to 
be a partnerin tho firm. The Mouse of Lords, affirming Munster v. Railton & Co. 
(1883), 11Q B.D. 433, C. A. (which reversed S. C., 10 Q. B. D. 475), held that 
the procecdings having been conducted against R. alone and judgment havin 
been signol against R. alone by consent, the judgment could not be conve 
into a judgment aguinst the firm. On principle it would seem that if A., an 
author, sends to B., a proprictor of a newspaper, a libel on C., in order that B. 
may publish it, and B. dove Lele it, A. and B. are joint tortfeasors in respect 
of the publication by B., and if C. sues and recovers judgment against B. alone, 
in reapect of the publication by B., he cannot afterwards, whether the judgment 
ia satisfied or not, maintain an action against the author A. in respect of the 
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Sos-Szct. 2.--Companies and Corporations, 


1170. The position of companies and corporations in relation to 
their liability for the acts of their servants and agents is discussed 
elsewhere (b). A corporation may be indicted for a libel (c). 


Sun-Secr. 3.—Husbuud and Wife. 


1171. A married woman can be sued for libel or slander without 
joining her husband (d). A wife is criminally liable for a libel 
published by her in the absence of her husband; and there would 
seem to be no presumption of coercion arising from the mere 
presence of her husband which would entitle her to be acquitted for 
a libel published by her (¢). 


1172. A husband is, subject to certain statutory restrictions, 
liable for the antenuptial torts of his wife (1), including libel and 


publication for which he has already recovered judgment against B., though he 
might maintain an action ugainst A. in respect of the publication by A. to B. 
Frescoe vy. May (1860), 2 Ff. & F. 125, is, it ig submitted, not an wuthority to the 
contrary. The defendant there wrote a libel published in the WVeisral 
Circular imputing that the pluintiff, a dentist, was a quack, Tho defendant 
plended not guilty; (2) that the plaintiff was net a surgeon-dentist; (3) thut 
the libel was true. There had been a former action for the same libel against 
one Y., a8 the proprietor and publisher, in which action the defence was that the 
libel was supplied to Y. usa report, und the jury had given a verdict for pluintiff, 
but only for 40s, damages. In /rescoe vy. May, anpra, Exe, CJ, left the cum 
to the jury, telling them that there was no privilege; that the publication was 
neither excused nor justilied, und that the defendant sued in that action waa 
responsible for any injury which the plaintiff had sustained, and they found a 
verdict for the plaintiff, damages £450. It is to be observed that in F'reacoe y, 
May, supra, there was a separate publication by the author to Y. Further, 
there was, it would seem from the report, no plea of estoppel. In Brensiwick 
(Duke) vy. Pepper (1848), 2 Cur. & Kir. 683, there was a plea of cstoppel set out 
in the note te the report as well asa plea of not guilty, the defendant allegin 
aa a bar to the further waintenance of the action that the plaintiff hand 
recovered ono farthing damages against one P. fur the same gievances, To 
that plea the plaintiff now assigned (co the note to the report) that he issued 
nis writ and declared thereon for other and different grievances than those in 
the plea mentioned, Tv the new assignment the defendant pleaded not guilty. 
Eure, J., held that this did not admit the innuendces in tho declaration, and 
that by pleading not guilty to the new assignment the defendant had raised 

recisely the same issue as if the libel now assigned had been set out in the 
delaiatian: Evidence having been given to show a publication of the libel 
different from that on which the plaintiff had recovered in the uction againt P., 
the jury returned a verdict for the plaintiff. As to thete being no contribution 
between joint tortfeasors, see title Torr. 

(b} See pp. 662, 663, post ; and seo title Comrantys, Vol. V., p. 293. 

te) See title Conporations, Vol. 1V., p. 391, citing Pharmareutecal Society v. 
London and Provincial Supply Association 1880), & App. Cas. 857, per Lord 
BLacKBURN, at p.870. As ty actions against a company or its directors for libel, 
see title Companies, Vol. V., p. dil. As tu nan nrg liability for libel by its 
agent, see tbid., pp. 309, 310. As to criminal lability, neo ifu/., p. 311. Ae to 
“causing to be eno ase p. 660, post. ae . 

(d) Married Women's Property Act, 1882 (45 & 46 Vict. c. 75}, 8. 1 {2}, and 
see note (/'), p. G13. ante; title Huspaxp axp Wire, Vol. XVL., pp. 407, 436. 

(ec) See titles CuimtxaL Law anp Procrpvag, Vol. IX., p. 244; Huspaxi 
axp Wire, Vol. XVI, p. 435. A husband cannot prosecuts his wife for libel 
(R. v. Londen {Lord Mayor) (1886), 16 Q B. D. 772. 

(f) Aa to these restrictions see Married Women's Property Act, 1882 (45 & 
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Buor.4. slander; and he is still liable as at common law f i 
Who may by his wife since their marriage (9). ae 


and may not 
be Sued. 


Statement 


Part I|_—The Statement. 


Szor. 1.—What Statements are Defamatory. 
Sun-Srct. 1.—The Statement must Reflect on the Plaintiff Personally. 
1173. A statement is not actionable either as a libel or slander 


must be made unless it is made and published of and concerning the plaintiff. It 


and published 
of and con- 
cerning the 
plaintiff, 


Btatement 
must not 
reflect merely 
on goods or 
property of 
plaintiff. 


When 
uestions 
should, and 
should not, 
be Jeft. ta 
the jury. 


is not, however, necessary that the defendant should have intended 
in fact to make or publish the statement of and concerning the 
plaintiff, or even that the defendant should have been aware of the 
existence of the plaintiff, if people to whom it was published would 
reasonably understand it to refer to the plaintiff (1). 


1174. Itis essential to the preceding definitions(?) that the state- 
mont which is made and published of and concerning the plaintiff 
should be calculated to convey an imputation on the plaintiff him- 
sulf. A statement is not defamatory of a person which merely 
disparages his property (7). Buta statement which disparages the 
property of anothor sometimes reflects upon its owner (/). 


1175. A judge is not justified in leaving the question of libel or 
no libel, slander or no slander, to the jury merely because some 
person or another might possibly understand the statement as 
making av imputation on the plaintiff (J). It is unreasonable that, 
whero thore are a number of good interpretations, the only bad one 
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46 Vict. c. 75), sa. 13, 14, 15; title Hessann axp Wire, Vol. XVL, pp. 407 
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seq. 

(y) Seo tile Hvsnannp anp Wire, Vol. XVI, p. 436. In an action against 
a husband and wife juintly for a libel published by his wife during coverture 
there cannot be separate judgmonts, and the husband and wife cannot plead 
inconsiatent defences (Beaumont vy. Kaye, (1904) 1 K. B. 292, ©. A.) In that 
case the statement of cluim was framed solely on the common law right of 
action against hushand and wife jointly, and carefully abstained from introducing 
anything in tho nature of a claim against the wife under the Married Women’s 
Property Act, 1882 (45 & 46 Vict. c. 75). The husband pleaded payment into 
court in satisfaction. The wifo denied liability. The court held that the judge 
was right in sinking cut that part of the wife's defence which was inconsistent 
with an admission of liability. 

(A) Hulton (E.) & Co. v. Jones, [1916] A. OC. 20; see also Capital and Countica 

v. Henty (1882), 7 App. Cas. 741, per Lord Buacksvrn, at p. 772, p. 609, 
ante, and note (1), p. 642, post. 

$) Seo p. G06, ante. 

Linotype Co., Ltd. v. British Empire Type-sctting Machine Co., Ltd. (1899), 
61 L. T. 331, H. 1.3 Grifithe v. Burn (ign), 27T. L. B., 346, C. A.; and see 
Pp. 628 et eeg., post, and the cases there cited. 

(k) Lnolype Co., Lid. vy. British Empire Type-setting Machine Co,, Lid., supra, 
where it was held that an imputation on a trader's goods may support an 
action of libel or slander without proof of special damage, if the words reflect 
upon the trader in the way of his trade and are not merely dofamatory of 
the themeelves; and see pp. 627 ef eeg., post. 

(() Nevill v. Fine Art and General Insurance Co., [1897] A. 0. 68, 73, 76; 
Capital and Counties Bank vy. Henty, eupra. 


Pant I].—Tue STaTeMent. 


should be seized upon (m). The defamer, it has been said, is he who, 
of many inferences, chooses a defamatory one(n). The true test 
according to the authorities is, whether, in the circumstances in 
which the statement was published, reasonable men, to whom 
the publication was made, would understand it in a defamatory 
sense (0). Sometimes that test may be satisfied from the mero 
words of the statement (p). 


Sub-Secr. 2.—The Statement muat be Liaparaginy. 


1176. A statement is defamatory within the foregoing definitions, 
as being calculated to expose a person to hatred, contompt, or 
ridicule (q), if it tends to lower him (r) in the opinion of men whose 
standard of opinion the court can properly recognise (8), or to induce 
them to entertain an ill opinion of him (f). 
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(m) Capital and Counties Bank v. Henty (18s0', 6 CPD. Ott, OC. AL per 
Brett, L.J., at p. 541; approved in Necif/ y. Fine Art and General Insuriscnce 
Co., (1897) A. C, 68, per Lord Hausnery, LC, at p. 73. As to functions of 
judge end jury, see pp. 652, 719 ¢f seq., post. 

(n) Capital and Counties Bank vy. Henty (1882), 7 App. Cas. 141, per Lord 
BRAMWELL, at p. 712. 

(©) This statement is taken from the judgment of Lord Srecnorse, LC., in 
Capital and Countica Bank +. Henty, supra, ut p. 744, Compute T/nlten (B.) 
& Co. v. Jones, [1910] A. C. 20 (where it wax fl that if was no defence ta 
show that the defendant did not intend to defume the pluntal, if reasonable 
people to whom it was published would think the linguago to be defamatory of 
the plaintiff). 

( ry Capital and Countics Bunk v. Meuty, sez ra, where Lord Srtporne, .C., 
was dealing with the question of Jibel or no hibel; but there is no difference in 
this respect between libel and slander. 

i! See p. 606, ante. 

r) That which may tend to luwer the plaintiff in the ostanution of others 
we cannot withhold from a jury” (Fray vy. Aray (1864), 1. BLN. 8.) 608, 
per ERLE, C.J., at p. 605). Compare /foare vy. Sifrerfork (1848), 12 Q. BH. O24, 
per ERLE, J., at p. 634. 

(8) Mawe v. /'igott (1869), 4 1. R.C, 1. 54, On the principle that no court will (us 
Lord MANSFIELD, C.J.. said in Molinan vy. Johnson V775,, 1 Cown, SUL, at p. S4s*, 
lend ita aid toa plaintiff who founds his cause of action upon un ismoral or legal 
act, it was held in Hunt y. Jett (1822), 1 Bing. 1, that a plaintiff who pursuss 
an illegal vocation has no remedy by action for a libel regarding hus conduct in 
such vocation ; sce alsu Morris v. Langdale (1806), 2 Bos. & P. 254. But, where 
the defendant imputed that the plaintiff had fraudulently withdrawn his horse 
from a race, it was held that, even if the fact of engaging in a horse race were 
illegal (und it was he'd not to be illegal), the plaintiff? was not theroby 
Jeprived of all protection to his character in other matters connected with the 
transaction (Grevdle vy. Chapman (1644), 5 Q. 2B. 7315; see alno Yrrearrs v. 
Clement (1826), 3 Bing. 432 (to the effect that if a man is guilty of an illegal 
transaction, fraud ulfra that transaction may not on that account be imputed 
to him with impunity). The principle for which Mame vy, Miqolt, supra, in cited 
ia, of course, entirely distinct from the principle underlying the other cuses cited 
in this note. The former shows that a isintift cannot complain of an imputation 
which merely tends to lower him in the opiniun uf law-breskera; the latter. 
that the court will nut assist or protect a law-breaker in respect of a trana- 
action which is « breach of the law. 


(¢) Scandalous matter is not essential. It is enough if the defendant induces: 


an ill opinion to be had of the plaintiff or makes him contemptible or 
ridiculous: so an action was adj to lie by the husband ‘for nding 
=—rgpong because it made him ridiculous (Cropp v. Tilney (1603), 3 Salk. 
225, per Hour, C.J., where the court held that it was actionable to print of the 
plaintiff, a candidate for Parliamént, that be had said, ‘‘ Thore is « war with 
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It is generally useless, and often misleading, to quote authorities 
to show that particular words have been held in particular cases to 
be defamatory («); for the meaning of particular words may vary 
with the context and the circumstances in which they are published 
Even when the meaning of the words has been ascertained, the 
defamatory tendency must be tested by the opinion of reasonable 
men, which varies from time to time with the changes of public 
opinion. 


1177. A statement which reflects upon the character of another 
may be defainatory (b), although it does not expose him to hatred. 
It is enough that it tends to hold a person up to contempt or 
ridicule (c). In general, any charge of 1mmoral conduct is defama- 
tory, although in matters not punishable by law(d). 


1178. It is beyond question defamatory to charge another with 
fraudulent, dishonest, or dishonourable conduct or motives. More 
than a hundred years ago it was held that it was defamatory to call 
i man a villain (¢), a swindler(/), a rogue or o rascal (g). Such 
words obviously throw contumely (/) on the person traduced. 

So at common law it has always been defamatory to impute 
unchaslity to a woman or girl(i), and such an imputation is now 
actionable per se (i). 


France, of which I can sce no end, unless the young gentleman on the other 

side of the water” (innuendo, the Prince of Wales) ‘ be restored ”). 

: (a) Sea Liuetype Co, Lid.v. British Hmpire Type-setting Co., Ltd. (1899), 81 
» T. 331, WT. 

(b) Seo O'Brien vy. Clement (1846), 15 M. & W. 435, per Parke, B., at p. 437, 

c) Cropp vy, Tilney plete) 3 Salk. 225, per Hort, C.J. 

Mh Tuam (Archbishop) v. Hobeacn (1828), 5 Bing. 17, per Best, C.J., at 
p: 21 (whore it was held to be a libel to publish of a Protestant archbishop that 
10 attempted to convert Roman Catholic priests by offers of money and prefer- 
ment), In Fray ve. Fray (1861), 17 C. B. (x. 8.) 603, whero the plaintiff 
declared upon a letter written by the defendant, in which it was alleged that the 
plaintiff hud for years without cause systematically done everything to annoy 
the defendant, and had unnecessarily dragged him into the Court of Chancery, 
it was held on demurrer that, assuming tho allegations in the declaration to be 
true, tho court ought not to withdraw the case from the jury, and judgment was 
given for the plaintiff. 

(e) Hell v. Stone (1798), 1 Boss & P. 33. 

(f) PAnaon vy. Stuait (1787), 1 Term Rep. 748; but it is not a defamatory 
statement actionable per se to say that the plaintiff is a swindler, there being 
no allegation that the word isspuken of the plaintiff in relation to his trade, office, 
husinoss, profession, or calling (Black vy. Hamt (1878), 2G. R. Ir. 10). 

i} Vidlera vy. Monsley (1769), 2 Wils, 403, per Gown, J., at p. 404. 
(A) Bell y. Stone, supra (where tho court expressed itself clearly of opinion 
that any words written and published throwing contumely on the fainti were 
actionable without proof of special damage, und Je Blanc for the defendant 
declined to argue to the contrary). 

(f) Roberts v. Hoberts (1304), 5 B. & S. 384. Spoken words imputing un- 
chastity to a woman were not actiunable at common law without special damage, 
though if written they were actionable without proof of epecial damage (ibid., 
per Brackouas, J., at p. 390). Since the Slander of Women Act, 1891 (54 
& 55 Vict. c. 51), was — a large number of cases on what amounted to 
special damage havo me valueless, but the following instances may be 
noticed : -- Wilby v. Histon (1849), 8 O. B. 142; Alsop vy. Allsop (1860), 5 H.&N, 


(k) For note (&) eee next page. 
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_ Having regard to the present standard of public opinion, 
it may be doubted whether in an action of libel for a state- 
ment imputing sexual incontinence to a man(i), or intemper- 





534 (where it was hold that the illness of the wife was tuo remote); and Lynch 
v. Anight (1861), 9 H. L. Cas, 577, per Lord CAMPpet, at p. 693. 10as of cane 
sortium victnerum 18 not special damage (dioberts y, dulerts (1864), 5 B XS, 386, 
yer Cockaurn, C.J., at p. 389); and loss uf membership of a sect of Protestant 
: dissenters to which no material advantages attach ia not specinl damago (ibid. 

The loss of marriage is special damage (Mavis v. Gardiner (1593), 4 Co. Rep. 16 Rf 

because marriage has always Leen considered a valuable consideration (Roberts 
v. Roberts, aupra, per Buackaurn, J., at p. 387); soe also Speiyit v. Goanay 
(1891), 60 1. J. (Q. B.) 231, C. AL, per Lorrs, L.3,, at p. 232. referred to in 
note (), p. 666, post. As to whether loss of conjugal society is xpecial damage, aoa 
title Htspanp anp Wire, Vol. XVL, p. 319, note (e). The a of consortinm 
of the wife was always considered a temporal dumage in an action by the bus- 
band for criminal conversation (Moberts v. Roberts, anpra, per Crowrron, J., at 
p. 388). Subsequently in Paris y. Sefomon (1871), L. R. 7 Q. B. 112, 9 doclarn- 
tion by husband and wife charged a slander imputing want of chastity to the 
wife, whereby she was “injured in her character and reputation, and became 
nlienated from and deprived of the cohabitation of her husband, and lost and 
was deprived of the companionship, and ceaxod to roceive the hospitality of 
divers friends, and especially of her husband ” and others named, who had “by 
reason of the premises withdrawn from the companionship and ceased to be 
hospitable or friendly to her,” and it was held on do:murrer that the loss of the 
hospitality of friends was the reasonable and natural consequence of the alander 
and a loss to the wife herself of benefits which her hushand was not bound to 
bestow upon her; and therefore that such loss of hospitality was special damage 
whch would support an action by husband and wifo. In that case the court 
relied on Movure y. Afeugher (1807), 1 Taunt. 38, ix. Ch., as deciding that the loss 
of the hospitality of friends was a temporal loxs and sufliciont to sustain an 
action of slander, whereas in Aolerts v. Huberta, avpra, the losa was not u temporal 
loss As to special damago, see also pp. 730 et eey., post. An to ullegatiuns 
of loss of customers by tho husband in his business by reason of words «spoken 
of his wife. see Batemin vy. Lyall (1860), 7 C. B. (Nw. 8.) 658; aud Mudsng v. 
Smith (1876), 1 Ex. D. 91. 

(k) /e., since the Slandor of Women Act, 1891 (54 & 55 Vict. o. 51), by 
which words spoken and published which imputo unchastity or adultery 
to any woman or girl do not require special dumago to render thom action- 
able, provided that in any action for words epokon and made actionable by thut 
Act a plaintiff shall not recover more costs than damayes, unless the judge 
certifies thut there was reasonable ground for bringing the action. 

It is libellous for a newspaper to stute in the notices of birtha that 2 woman 
had given birth to a child at a date which was in fact within two months of her 
marriage (Morrison v. Ritchie & Co, (1902,, 4 Bo (Ct. of Seas.) 645); compare 
Wood v. Kdinhurgh Evening News,” Ltd., {1910}8. ©. 495 (whore the court held 
that the words in an advertisement for a wet nurse were not libeilons in them- 
solves, and would not bear the innuendo assigned). It was eaid by Lord 
KincatkNey in A, B. v. Blackwood & Sows (1902), 5 F. (Ct. uf Seas.) 20, that at 
is not actionable per se to say of a woman that she wanted delicacy. 

({) See Junes v. Tulton (B.) d& Co, [1900] 2K. U, 444, 457, (. A.: affirmed 
(1910} A. C. 20. Though it is actionally per se to xpeak of a inan as then 
suffering from a venereal disease (Hloodworth v. (iruy (1844), 7 Man. & G. 334), 
it is not so where the words refer to a past disease (Cars/ake v. Mapledoram 
(1788), 2 Term Rep. os) In Carslake vy. Mapledirum, aupra, it was eaid that 
the report of Austin y. White (1591), Cro. Fiz. 214, to the contrary was not to 
be relied upon, and the other cases relied on by the plaintiff, nainely, suckater’s 
Cuse (Boxe's Case (1582), Cro, Eliz, 2), cited in Miller's Vase (1617), Cro, Jac. 443, 
and Crittal v. Horner (1618), Hob. 219, were there expluined as cases where 
special damage was all ; see also Jaylor v. Hall (1745), 2 Stra. 1189. Since 
the | Slander of Women Act, 1891 (54 & 55 Vict. c. 51), it is actionuble per s¢ to 
say that a woman has in time past suffered from a venereal discase, if incon- 
tinence is imputed thereby, and to that extent Cursiake v. Mapledoram, supre 
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ance(m) to & man or woman, a judge would withdraw the case 
from the jury. Nearly a hundred years ago it was held to be 





womens © omentty 


(where the slander was of a woman) is no longer law. In Lumby v. Allday 
(1831), 1 Cr. & J. 301, 305, where a verdict hud been recovered by a clerk 
of a gas company on a declaration alleging that the defendant, wishing it to be 
believed that tho plaintiff was unfit to hold hia situation, and to cause him to 
be deprived of it, had said of him, ‘‘ You are unfit to hold your situation,” and 
then imputed incontinence as the reason of his unfitness, the court arrested 
judgment, Bayxey, B., laying down the doctrine to be deduced from the enrlier 
cases in tho following terns (which were approved in Ayre v. Cravin ass?) 2 
Ad. & Fl. 2; and in Alexander vy. Jenkina, el 1 Q. B. 797, CO. A., by Lord 
TIEnscuEs, at p. 800): roy authority which I have been able to find eithor 
shows the want of some general requisite, as honesty, capacity, fidelity etc., o1 
connects the imputation with the pluintiff’s office, trude, or business.”’” In Ayre 
v. Cavin, supra, where a declaration for slander alleged that the defendant used 
words imputing adultery to the plaintiff, a physician, and the words were laid 
to have beon spoken ‘of him in his profession,” but no special damage was 
laid, judgment was arrested after verdict for the plaintiff, because such words 
merely spoken of u physician are not actionable without special damage; and 
if they were so spoken as to convey an imputation on his conduct in his pro- 
fossion, the declaration should have shown how the speaker connected the 
imputation with the pepe pale conduct. In Dizon v. Smith (1860), 5 
H. & N. 450, where the declaration stated that the pluintiff was a surgeon 
and accouchour, and that the defendant spoke certain words imputing that 
tho plaintiff's female servant had hud a child by him, the court treuted the 
imputation as one which was vot actionable without special damage, and held 
that matt the jury might consider how much damage, in the nuture of con- 
sequential special damage, the plaintiff had probably sustained through the 
special damage laid, they were not entitled to give euch general damagos aa 
might be supposed to have arisen from repetitions of the slander, In Braynev. 
Cooper (1830), 5 M. & W. 249, it was held that words spoken of a staymuker, 
imputing to him that his trade was maintained by the prostitution, after the 
shop war shut, of a female employed by him, were not actionable per se, 
although laid to be spoken of him in his trade, unless they could be construed 
as imputing that ho kept a bawdy house: Lord AbrnoEs, C.B., in refusing the 

laintiff a rule for a new trial, suid that the words did not relate to the plaintiff 
in his business, and that tho court could not consider them as used in any 
other sonce than asa general imputation on his moral conduct. If incontinence 
is imputed by word of mouth to a clergyman, aud the clergyman is beneficed, or 
in the actual receipt of professional temporal emolument as a preacher, lecturer, 
or the like at the time of the speaking of the words, an action will lie without 
proof of special damage, us the charge, if true, would be a cause of deprivation 
of the beuefice in tho first case, and ulso of degradation from orders, and con- 
sequently of the loss of the emoluments in the other cases (Gallwey v. Marshall 
(1843), 9 Exch. 204, per PoLLock, C.B., at p. 299), This was decided in Stbthorp’s 
(Dr.) Case (1635), W. Jo. 366; Dod v. Robinson (1648) Aleyn, 63; in effect 
overruling Purred v. Carpenter (1596), Cro. Eliz. 602. In Payne v. Beuwmorris, 

1668), 1 Lev. 248, cited in the note tu Gal/wey v. Marshall, supra, at p. 301, where 

e declaration alleged that the plaintiff? was chaplain to a peer, and that the 
defendant faleoly alleged that he had bad a bastard, whereby he lost the 
chaplaincy, the action was held maintainable on the exprees ground that the 
rg ea | was a temporal preferment. But no action will lie without proof 
of special damage for a verbal imputation of incontinence on a clergyman, 
unless he ia beneficed or holds some clerical office or employment of temporal 
profit (Gullwey v. Marshull, opr, at p. 300; compare Alexunder v. Jeukins, 
supra, per Henscuent, L.C, (during argument), at p. 798). 

(m) In Alexander vy. Jenkins, supra, the words coquaiied of wore “A.” 
(the plaintift) “is never suber and is not a fit man for the council," and 
although it was held that an action of slander would not lie in the abeence 
of proof of — damage, yet beyond all question the words were defa- 
matory, and the words been written an avtion of libel would have lain ; 
eee the remarks of Lord HERSCHELL, at p. 70¥, of Lumpiay, L.J., at p. 603, 
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libellous to charge a plaintiff with hypocrisy, malice, uncharitable. 
ness, and falsehood (n), and more recently an imputation of 
ingratitude was held to be defamatory (0). 


1179. It is not, however, defamatory to impute to another conduct 
in matters not affecting his trade, business, calling, or oftice, 
which is not sufficiently serious to be calculated to bring him into 
hatred, contempt, or ridicule(p). The test, and the only test, is 
whether the imputation tends to hold the person accused up to 
hatred, contempt, or ridicule (q). 








ee ay 


and of Kay, [..J., at p. 805, see also remarks of Lord Tlenscuent, at p. 800, 
quoted in note (/}, p. 621, ante. In Alerauder v. Jenkina, (1802) 1. B. 797, 0. A, 
the words imputed that the plaintiff? was an habitual drunkard. As to what isa 
sufficient imputation of intemperance to be left to the jury inan action of libel, 
see Witchie & Co. vy. Sexton (1891), 64 1. T, 210, 10.) It may be (though there 
does not seem to be any reported case which decides tho question) that the jndze 
should not, in an action of libel or in un action of slander whore there is evidence 
of special damage, withdraw the case from the jury, even though only a single 
act of drunkenness is imputed and the statement docs not touch tho plaintiff 
in the way of his trade, business, culling, or oflico, 

(n) Thorley v. Kerry (Lord) (1912), 4 Taunt. 355, 357 (whore it was held 
that the imputations were defiinatory and, being written, wore actionable 
without proof of spocial damage), Ags to intolerunce, sea Teacy vy. M’ Kenna 
(1se9', 4 I. B.C. LL. 374 (where the plaintiff dedlared upon a etter which 
allesed that be, being a coach proprictur by trade and a Presbyterian by 
religion, had from mere motives of intulerance refused tho use of his hearse for 
the funeral of a deceased servant ina Roman Catholic burying-ground, and it 
wus held on demurrer that the court could not withdraw the caso from the 


urv), 

(vo) Hoare v. Stverlock (1848), 12 Q. B. 624 (whero tho defendant stated that 
the plaintiff was a “ frozen snake,” and it was held that no innuendo was 
necessary). Lord Denman, C.J., at p. 628, during the argument in that cao, 
said that the words “dog in the manger” would not require an innuendo, 
Hoare ¥. Silverlock, aupra, was followed in Cox v. Lee (1869), I. BR. 4 Exch, 
284, per Pigott, B., at p. 291, who said that an imputation of ingratitude is 
culculated to bring the person charged with it into contempt and disrepute. In 
Cuz v. Lee, supra, it was held to be uo defence that the facty on which the charze 
of ingratitude was founded were act out in the statement and did not support the 
charge. As toall imputations of morul defects, tho test to be applied is whether 
they tend to bring the plaintiff into hatred, contempt, or ridicule, It was assumed 
in Forbes vy. King (1833), 1 Dow). 672, that it would be libolluus to impute 
degradation and subserviency to another; but it was held that a count charging 
thut the defendant wrote of the plaintiff that he was a ‘man Friday” is bud fur 
want of an averinent to show that thereby degradation and subserviency were 
imputed. To write to the members of a charitable institution calling on thera 
to reject “the unworthy claims” of the plaintiff, and alleging that she 
squandered the money she obtained from the benevolent in printing circulars 
abusive of the secretary, is libellous, from the tendency that it bus to lower the 

plaintiff's character (Hoare v. Silverlork, aupra). ; 
(p) Thus, in #. v. Hart ( ee 1 Win. BI. 386, Quakers, having expelled the 
rosceutrix for frequenting balls aud concerts, entered as @ reason in their 
ks ‘For not practising the duty >f self-denial": entry held not to be 

an actionable libel. : 

(q) Thus, in Clement v. Chivis (1829), 2 B. & O. 172, where it was held to bo s 
libel, actionable without poof of special damage, to publish a nutice to the 





effect that the plaintiff had been guilty of misconduct in insulting two, 


females and some gentlemen in the most barefuced manner, 1¢ was docided that 
it was only necossary to inquire whether the publication in quostion held up the 
pluintiff to public hatred, contempt, or ridicule. The court came to this cone 
clusion from @ consideration of the fullowing sutborities, which have been 
already cited :—Oropp v. Tiiney (1693), 3 Salk. 225; Villers v. Monsley (2769), 
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1180. Thus, a statement that 4 person is insane is defamatory 
as tending to bring him into contempt (r) ; and to impute serious 
mental affliction is prima facie and without explanation defama- 
tory (8). But it is not defamatory to impute mental affliction or 
incapacity which does not tend to bring the person to whom it is 
imputed into hatred, contempt, or ridicule (2). 


1181. Statements which impute that a person is unfit for general 
society are defamatory, if they are calculated to bring him into 
hatred, contempt, or ridicule. Thus it is defamatory to state that 
a person suffers from the itch. It is not defamatory, however, to 
state of another something which tends to exclude him from general 
society, but does not tend to expose him to hatred, contempt, or 
ridicule (a). The same principle applies to statements which impute 





2 Wils. 403; Bell v. Stone ia 1 Bos. & P. 331 ; Thorley v. Kerry (Lord) (1812), 
4 Taunt. 355; and the following additional authorities:—KAing v. Lake (1667) 
Hard. 470; 1 Wawk. P. C., ch. 73, 8. 1 (as to criminal libel), and fobertson v. 
M' Dougall (1828), 4 Bing. 670. In Clement vy. Chivis (1829), 9 B. & C. 172, King 
v. Lake, supra, was cited us showing that it isan actionable libel to publish of the 
plaintiff that he had presented a petition to tho House of Commons “ stulled 
with illogal assertions, ineptitudes, imperfections; clogged with gross ignorances, 
absurdities and solecisms.”’ (There was in this case also a charge of disloyalty 
and violont conduct), The case appears to have becn a cross action arixing out 
of a dispute, ns in Lake y. King (1668), 1 Wms, Saund. 131, in which it was held 
that the action could not be maintained because the communication was 
privileged. In Hobertson v. M’ Dougall, a»pra, the words held to be libellous were : 
 Hlis object is to extract moncy from the pockets of the unwary purchaser, or, 
what is more likely, by this threat of publication to extort money from 
me.” (Compare also M’ Gregor v. Thwaites (1824), 3 B. & C. 24, per BAYLEY, J., 
at E- 33, where an imputation in writing or print of defrauding emigrants was 
held to be actionablo us tending to bring the plaintiff into hatred, although it 
did not nupute any crime committed within the jurisdiction. In Woodard v. 
Dowsing (1828), 2 Man. & Ry. (K. B.) 74 (libel), it was held that an imputation of 
oppressive conduct was defamatory as tending to bring the party charged with 
it into public hatred and disgrace. A writing, in which a party is spoken of in 
languaye usually applied to the keeper of a gnming-house, is libellous, whether 
tho words are capablo of being apphed by an innuendo to specific charges of 
unfair practices or not (D.ghy vy. Tomlinson (1833), 1 Nev. & M. (K. B.) 485). 
It is defumatory to call a person ‘an affidavit man” (Anon. (a) 
2 Atk. 460 (libel) ¥; or “a truck-master” (Homer vy. Taunton A ta SH. & N. 
661 (Libel), aud that, tov, although there is no innuendo if the jury think 
that it was used in a defamatory sense. It may be defamatory to publish 
a story calculated to hold another up to ridicule though that other has told the 
samo story himself (Cook vy. Ward (1830), 6 Bing. 409 (label)). ‘There isa great 
differonce between a man’s telling a ludicrous story of himself to a circle ot his 
own acquaintance, and a publication of it to all the world through the medium 
of w newspaper” (Cook vy. Ward, supra, per TInDAL, C.Jd., at p. 415). 

(r) To assert falsely of hia Majesty or of any other person that he labours 
under the affliction of mental derangement is a criminal act... .. In my 
opinion the publication is a libel calculated to vilify and scandalise his Majesty, 
and to bring him into contempt among his subjects ” (2. v. //arrey (1823), 2 
B. & C. 257, per Apporr, C.J., at p. 258, a criminal information for libel). 

8) Morgan v. Lingen (1563), 8 1. T. 800, per Martin, B. 

t Unlesa the imputation is made of another in relation to his trade, business, 
calling, profession, or office, 60 as to amount to a defamatory statement action- 
able per se. See tho remarks of Magrtin, B., on the count for slander in his 
summing up in Morgan v. Lingen, supra, (in that case the plaintiff was a 


Terness s 
a) Pallor v. Mi (1769), 2 Wils. 403 (where the defendant in doggerel 
verses wrote that the plaintiff was an itching old toad and emelt of brimstone). 
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that e man is not fit for a particular society. Such statements are 
defamatory if, and only if, they tend to hold him up to hatred, con- 
tempt, or ridicule as before explained (0). 
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On principle, it is also defamatory to state that another has ever suffered from a 
disease which is of such a character that the sd sees is calculated to bring 
him into present hatred, contempt, or ridicule. It cannot be doubted that tho 
imputation of former venereal disease is defamatory. But the hinputation of a 
present infectious or contagious disease is not defamatory, if the Imputation is 
not calculated to bring the person to whom it is imputed inte hatred, contem)t, 
or ridicule, aeouEe the imputation tends to excludo him from society. It 
does not lower the reputation of anyone to impute that he is suffering 
from scarlet fever or influenza; it is otherwise to say that he has and 
(probably) to say that he has had a verminous disease. It is, how- 
ever, sometimes said that every statement which imputos that a person 
is unfit for general society is for that reason defamatory; and further, 
that every statement that a person suffering from a contagious or infections 
disease is a defumatory stutement actionable per se. Seo tho diction of BiacK- 
BURN, J., in Watkin v. Hall (1868), L. RB. 3 Q. B. 396, at p. 390, that to uxsert 
of any man that he has an infectious disease would bo actionable (semble, 
actionable per se), because no one would associate with a person so affected. 
See also Bac. Abr., tit. Slander (B.), 2: ‘Man being formed for society .. . 
it is highly reasonable that any words which import the charge of 
having a contagious distemper, should be in themselves actionable. It 
makes no difference whether the distemper be owing to the visitation of God, 
etc... .; for in every ono of the cases the being avoided, from whence the 
damage arises, is the consequence.” But the only instances cited by Bacon are 
leprosy (Z'aylor v. Perkins (1607), Cro. Jac. 144; S.C. aub nom. Taylor v. Perr 
(1607), 1 Roll. Abr. 44, where it is said: “Si home dit ul auter, Thou art a 
leprous knave and a leaper, Action sur le case gist, car il ne dmt vener 
en le societie des homes si cev soit issint, coment que ceo soit un natural 
infirmitie’’) and vencreal disease Chae v. Lerves (1617), 1 Roll, Abr. 
43; Whitfield v. Powell (1699), 12 Mod. Rep. 248). So, too, in Caralake v. 
Mapleloram bee 2 Term Rep. 473, Bu.ren, J., at p. 475, suid that it 
was actionable per se to say that another is suffering from leprosy or 
venereal disease because ‘the having 1 contagious disorder renders the 
rson an improper member of scciety.” Further, there is some confusion 
in the judgments in Willers y. Monaley (1769), 2 Wils. 403, Witmor, C.J., 
saying: uf seo no difference between this” (te, a libel by imputing the 
itch) “Cand the cases of leprosy and plague; and it si admitted thut an 
action lies in those cases. ‘The writ de /eproso amovendo ia ‘ot taken away, 
etc.’’; but the court seems to have decided that the words wero defamatory 
because the itch is a disease the imputation of which tends to bring a person 
into contempt or ridicule. The more recent defiuitions of defamatory matter 
(see p. 606, ante) do not go beyond the statement in the text. The modern 
test 18, ‘‘Do the words tend to hold the plaintiff up to hatred, contempt, or 
ridicule?” If their tendency is to exclude the plaintiff from society, they will 
usually be defamatory, but only when they tend to expose the plaintiff to 
hatred, contempt, or ndicule. Whatever be the origin of the rule, it is clear 
that it ia actionable per se to say that a person is suffering from venereal disease 
(Bloodworth v. Gray (1844), 7 Man. & G. 334); und probably it is still actionable 
per se to say that another has leprosy or the plague, It is clear that it is not 
actionable per se to impute that a man has in the suffered from venereal 
disease (seo note (1), p. 621), ante, and it is nut defamatory to say of another 
that he has tho falling sickness (Taylor v. Perr, supra). The following cases, 
where it was held that an action on the case Jay, are not akin to the foregoing —_ 
The case cited in Com. Dig., tit. Action upon the Case for Defamation (D. 28), 
from Kitchin, Courts Leet etc. (French ed., 1623), 173 b (English ed., 1663, 
p. 346) (‘‘he buried people who died of the plague in his house; whereby 
guests refused his house”); Levet's Case (1592), Cro. Eliz. 289 (to impute to an 
inukeeper that his house is infected with the small-pox: for itis « di te 
the plaintiff and guests would not resort thither). ; 
ap Rodinson vy. Jermyn (1814), 1 Price, 11, appears at first sight to conflict 
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Szor.1, 1182. A statement that a person, although he is not a trader (c), 
What _is in pecuniary difficulties, or that he cannot pay his debts (d), ought 


Statements not to be withdrawn from the jury. It is not, however, defamatory 
are 


Defamatory. with the view stated in the text. There a notice had been posted, urporting 
I statiod ag (© be a re lation of a particular society, in these terms:— The Bae. J... 
Cneaaa R,..and Mr. J... 2... inhabitants of this town, not being persons that 
(thongh not ‘the proprietors and annual subscribers think it proper to associate with, 
a trader) aro excluded this room.” Ifeld not to bea libel. ‘It seems merely that these 
being in defendants did not think the plaintiffs wero proper persons to be associated with 
pecuniary by them .. . There might be reasons not at all affecting the moral character 
difficulties. oF the plaintiffs . . . It does not i hide that the words laid in this declaration 
are sufficient to show the world at large, that even the inference necessary to 
support this action can be collected from them, that 1s, that they were improper 
persons for general association” (//obinson vy. Jermyn (1814), 1 Price, per ‘To- 
gon, C.L., at pp. 17, 18). Compare (/oldstein v. Foss (1827), 6 B. & C. 154; 
affirmed (1828), 4 Ling. 489, Ex. Ch., and considered by Lord Buacknvrn in 
Capital and Counties Lank vy. Henty (1882), 7 App. Cas. 741, at pp. 780, 781, 
where he says: ‘‘ The case is an authority for the proposition that, unless the 
plaintiff has so far satisfied the onus which hes on him to show it to bo a libel 
that the court can with sufficient certuinty say that the writing has a libellous 
tendency, they should not say so.” What Lord BLacKburN meant by libellous 
tondency sufliciently appears by his comment on J/earne vy. Stuwell (1840), 12 
Ad. & U1. 719, in Capital and Countics Bunk vy. Henty, supra at pp. 179, 780° 
The written document would be libellous according to the ordinary definition 
which had been repeated by Parke, B., in Larmiter v, Coupland (1840), 6 M. & W. 
105, at p. 108, if ‘culeulated to injure the reputation of another by exposing 
him to hatred, contempt or ridicule.’ It does not seem to me possible to con- 
tend that the document which the defendant read was not capable of being read 
as meaning that the plaintif, Mr. H., had required one of his flock to crawl 
on hia knees ete. by way of penance .. . The jury inust by their verdict havo 
found that it bad this meaning, nnd that in their opinion the statement was 
calculated tu injure his reputation by exposing him to hatred, contempt or 
ridicule... The court took a different view and acted on their own view and 
arrosted the judgment. The plaintiff might have brought error, and plausibly 
enough havo asked the court of error to say that they agreed with the jury 
and not with the Court of Queen’s Beuch, but he acquiesced in the Judgment.” 
In &. v. Cooper (1846), 8 Q. B. 533, it was held that tho defendant was guilty 
of libel, who had caused a newspaper to publish a story of the prosecutor, a 
clergyman, imputing that the myrmidons of the prosecutor had poisoned foxes 
in the country hunted over by the equire’s hounds and had hung up their bodies 
by the neck, and that the squire’s tenunts had hung up effigies of the prosecutor 
and his brother with foxes’ tails appendod, and some comments were added, 
without tho express authority of the defendant, exhibiting the prosccutor in a 
ludicrous light. 1¢ was held on demurrer, where the declaration alleged that 
tho plaintiff was employed as a gamekceper on the terms that he would not 
kill foxes, that it was a defamatory statemont actionable per se to say of such a 
Femekocr that he killed foxes (/oulyer v. Newcomb (1867), L. R.2 Exch. 327). 
his case is distinguishable frum &. v. Yates (1872), 12 Cox, C. C. 233, where 
an indictment which charged the prisoner with printing the following libel: 
“B, O., of O. (meaning the suid B. O.), game and rabbit destroyer, and 
his wife (meaning Charlotte, the wife of the said B. 0.), the seller of the samo 
in country and town,” was held bad by Quai, J., on the grounds that the 
handbill eet out therein was not primd fucie libellous, and there was no 
averment or innuendo showing that it charged an indictable offence or related 
to the calling or occu; ation, of the prosecutor, who was a gamekeeper. 
(c) As to pecuniary difficulties, see the dictum of KELLY, C.B., in Cox ¥. 
Lee (1869), L. R. 4 Exch. 284, at p. 288. In Leycro/t v. Dunker (1633), Cro. Car. 
$17, an oral imputation that the plaintiff came a broken merchant from 
Hamburg was held actionable on the ground that ‘‘ Qui semel malus, semper 
prasumitur esse malue in eodem genere.” 
{2 An imputation of insolvency is clearly defamatory (Zaton v. Johns (1842), 
1 Dowl. (Qu. a.) 602). 
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to make @ statement of another which merely imputes that he has Seer. 1. 
debts (¢), or even that he quitted a neighbourhood leaving debts What 
unpaid (/); but it is clearly defamatory to state that he bolted or Statements 


lef the neighbourhood suddenly, leaving his debts unpaid (f). na are 
efamatory. 
1183. A statement which, being published of another in the WAY statementa: 
of his lawful trade (9), business, profession, calling, or office, conveys (1) reflecting 
a reflection on him calculated to disparage or injure him therein, is y 07 -2e 
defamatory statement (/:), even though it be not calculated to hold feet 
tp Ip Tae 
— wiy of trada 
(¢) B. v. Coghlan (1865). 4 I’, & VF’. 316, per Bramwett, B., at p, 322. A dispute i 
having arisen between the defendants and tho pluintiffs ns to a small item of 
accounts between them, the defendants sent tu the plaintiffs a posteard aa 
follows: “Settlement. If you do not remit by return, tho watter will be 
handed to our Dublin solicitors.” eld, that a verdict was mghtly decided for 
the defendants (AM{‘Cann v. Edinburgh Koperte and Satlcloth Co, (ised), 28 L. RB. 
Ir. 24, C. A.). If the words are not hbellovs in their primary sense the 
plaintiff must prove circumstances to show they would naturally be held by 
reasonuble people to convey the alleged secondary libellous imputation; other- 
wise there is no case to go to the jury (fest v. London Jvint Stock Bank, Ltl, 
(1906), 22 T. L. B. 760, C. A.). As to alleging and proving the innuondo, soe 
FP. 615 et acq., post. The following words aro not actionable per aes “You 
1ave a barman in your employment named G., who has removed from his 
landlord’s house leaving £2 owing for a month’s rent, und I cannot get the 
money from him ” (Speake v. [ughea, [1904] 1K. B. 138, C. A.); and tho sy-ecial 
damage there ulleged, namely, disinissu] from the employment, was held tu be 
too remote. As to imputativns of insolvency, seo also Brown ye Sitlh (1863), 
13 OC. B. 596 (trader—words actionable per ot Whiltingten vy. Gladwin (1826), 
6 B. & C. 180; (1825), 2 C. & P. 146; 8. GC. anh nem. Whittaker vy. Uradley 
(1526), 7 Dow. & Ry. (x. B.) 649 (to say of an innkeeper ‘he is a bankrupt” 
etc. was held actionable, though he was not im the then state of tho law 
amenable to the bankruptcy laws); //ai/ v. Smith (1813), 1 M.A 8. 287 (place 
where trader was suid to have been bankrupt held immaterial); J tggima v. 
Cogswell oe 3M. & 8. 369 (plaintiff of two trades; slander proved of one 








sufficient). ee 

(/) See O'Brien v. Rryant (1846), 16 M. & W. 168, as to tho distinction 
between a libel as stated in the declaration imputing, by the word * bolting,” 
a fraudulent evasion by the pluintiff of his creditors, he being unable to puy 
them, and tho word “quitting”? used in the plea of justificetion, which was 
hold bad on general demurrer, as “ quitting”? would be an innocent departure, 
and consistent with proof that the plaintiff went out of the town for the day, 
but then returned and paid his debts. 

(9) As to the law relating to trade generally, see title Trape AND TRADE 
Unions. As to slander of goods, see thid. As to slander of title generully, 
see title Tonr. 

(k) See Lord BuackBurn’s definition in Capital and Counties Bank v. Henty 

1882), 7 App. Cas. 741, at p. 771, referred to in note (k), p. 607, ante, It has 
n said that the law has alwaye been very tender of the reputation of trades- 
men, and that words spoken of thern in the way of their trado will bo actionable 
which would not be actionable in the case of persons not specially favoured 
(Harman v. Delany (1731), Stra. 898, cited with approval by Jord Hats- 
Bury, L.C., in Linotype Co., Ltd. v. British Empire Typesetting Machine Co., Ltd. 
(1899), §1 L. T. 831, H. L.). But see vane v. arbaw (1845), 5 (2. 1. 624, and 
note (4), p. 628, port. The trade must be a lawful trade, A person who pursnies 
an illegal vocation has no remedy by action for a libel (or slander) regarding 
his conduct therein (Hunt v. Bel! sae). 1 Bing. i). Where a stock -jobber sued in 
respect of the spoken words “ He is a lame duck,” it was held that t e declaration: 
was bad because it did not (baving regard to the then state of the law) sufficiently 
disclose thet the plaintiff was a lawful dealer, or that the contracts, referred to 
in the expreasion “lame duck" as not having been fulfilled, were lawful con- 
tracts (Morris v. Langdale (1800), 2 Bos. & P. 284); see note (c), p. 636, post. 
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LIBEL AND SLANDER. 


him up to hatred, contempt, or ridicule. This definition is not 
satisfied (1) unless there is a reflection on the plaintiff himself (i), 
and (2) unless the statement is published of the plaintiff in the 
way of his trade, business, profession, calling, or office (xk). 


1184. If the first condition is not satisfied, that is, if there is no 
reflection on the plaintiff himself, his personal reputation is 
unaffected, and, therefore, no action of libel or slander properly so 
called will lie (!). But statement which in form is only acriticism 


As to libel on owner of race-horse, see (ireville v. Chapman (1844), 5 Q. B. 731; 
sce also Manning v. Clement (1831), 7 Bing. 362 ; and note ") p. 619, ante, 

(7) Linotype Co., Ltd. v. British Empire Type-setting Machine Co, Ltd. 
(1809), 81.1. T. 331, HL. L., where it was pointed out that in Harman v. 
elany (1731), 2 Stra. 898, there was in the opinion of the court a reflection 
on the plaintiff, whereas in Avans v. Hurluw (1844), 5 Q. B. G24, there 
was not. In Jenner v, A’ Beckett (1871), L. BR. 7 Q. B. 11, the defendant 
published of the plaintiffs, bag manufacturers, a statement in a news- 
paper as to a bag, which the plaintiffs manufactured and adverti-ed as 
tho “Bag of Bags,” that the defendant thought the titlo “very silly, very 
slangy, and very vulgar; and which has been forced upon the notice of 
the public ad nauseam.” MELLor and ILanneEn, JJ., hold on demurrer that it 
was a question for the jury whether the words did not convey an imputation 
on tho plaintiffs’ conduct in their business. Lusu, J., who dissented, was of 
opinion that the words could not be deemed libellous, cither upon the plaintiffs 
or upon their modo of conducting their business. All three judges recognised 
that it was essential to a libel that there should bean imputation on the plaintiff 
or his conduct. 

(4) Yor otherwise he is not entitled to the special protection which the law 
resurves for traders ete., to protect them in their trade etc. 

(/) “ That an action will lie for written or oral falsehoods, not actionable per se 
nor oven dofamatory, where they are muliciously published, where they are 
calculuted in the ordinary course of things to produce ” (sce the judgment of 
Lord WENSLEYDALE as to this in Lynch v. Anight (1861), 9 HL. L. Cas. 577, at 
p. 600) ‘and they do produce, actual damage, is established law. Such an 
uction is not one of libel or of slander, but an action on tho case for damage 
wilfully and intentionally done without just occasion or excuse, analogous to 
an action for slander of title. To support it, actual damage must be shown, for 
it is an action which only lies in respect of such dumage as has actually occurred ” 
(Hatlife v. Lvana, [1892] 2 Q. B. 524, C. A, per Bowen, L.J., af p. 527, in 
delivering the judgment of the Court of Appeal). See also the judgment of Lord 
Hanen, M.R.. in South fHetton Coal Co. v. Nurth- Eastern News Association, [1894] 
1Q. B. 133, C. A. at p. 139, quoted in note (m), p. 629, post ; Alcott v. Millar's 
Karri and Jarrah Foreats, Lid. (1904), 91 L. T. 722, C. A. (whore it was held 
that it could not be said that a written statement by the defendants, who were 
importers Gf wood for paving, that the plaintiffs’ American red paving 
blokes became rotten after being laid down a short time, is not capable of being 
defamatory of the plaintiffa’ goods), In White v. Mellin, [1895] A. C. 154, 
Tord Ilexuscuet., L.C., at p. 161, criticising Western Counties Manure Co. v. 
Lawea Chemical Manure Co, (18¢4), . R19 Exch. 218, and approving Evans v. 
Harlow (1844), 5 Q. B, 624, expressed grave doubt whether any action could 
he maintained for an alleged disparagement of a competitor's goods merely on 
the allegation that the goods sold by tho party alleged to have dispa 
his competitor's goods are der if to his competitor’s; and eee Hubbuck & 
Sous v. Wilkinson, Heywood and Clark, (1899) 1 Q. B. 86, C. A., to the like effect. 
The latter case was explained by the Court of Appeal in Aloft v. Millar's 
Kerri and Jarrah Forests, Ltd., supra, as deciding only that a mere puffing of a 
trader's own goods is primd facte lawful and that the pape that the 
statement was malicious and that epecial damage resulted could not convert a 
statement primd facie lawful into one primd facie unlawful. (As to this see 
Allen vy. Flood, [1898] A.C. 1). But that a trader may bring an action under 
certain conditions against a rival trader for disparagement of his goods was 
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of goods may, nevertheless, involve a reflection on the seller or sect. 1 
maker, and thus be the foundation of an action of libel or slander What 
propery so called, as if, for instance, it is stated that decomposed Statements 
sh are habitually sold at the shop of a particular fishmonger, or are 
that the bread of a particular baker is always unwholesome (im), Defamatory 


—— Effect where 


recognised by Lord Watson in White v. Mellin, [1895] A. C. 154, at p. 167, in tho eh ii 


following passage which was quoted in Alcott y. Millar's Karri and Jarrah Forests, iff" 
Lid, (1904), 1D. T. 722, 0. A. and Lyne v. Nicholla (1906), 28 T. 1. R. 86: eagle 
‘In order to constitute disparagement, which is, in the sense of law, injurious, it 
must be shown that the defendant's representations were made of and concerning 
ing the plaintiff's goods, that they were in disparagement of his goods and untrue, 
and that they have occasioned special damage to the plaintiff." In Gri i fiths wv. 
Benn (1911), 27 T. L. R. 346, C. A., there was no special damage proved (see 
note (n), p. 630, post). In Lyne v. Nicholls, supra, whore tho action failed for 
want of proof of actual damage, it was said that an untrue statement by the 
defendant, the owner of a newspaper circulating in tho samo district as the 
plaintiff's newspaper, that the circulation of the defendant’s newspaper “ is 
20 to 1 of any other weekly newspaper” was not a mero puff of the 
defendant's newspaper, but an untrue male, Ha of the plaintiff's rival 
newspaper; sce also Young v. Macrae (1862), 3 B.& 8. 264; Malachy v. Soper 
(1836), 3 Bing. (N. 0) 371, 386 (slander of title). In Méding v. Smith (1876), 
1 Ex. D, 91, a trader charged that the defendant falsely and maliciously spoke 
and published of the wife of the plaintiff, who assisted him in his business, 
and in relation thereto, words imputing that she had committed adultery on 
the business premises, whereby the plaintiff was injured in his business and 
certain specified persons and others who had formerly dealt with him ceased 
to do so. It was held that the action was maintainable, and that tho special 
damage might be proved by general evidence of falling off of the plaintiff's 
business ; and see the criticism of this case in Matcliffe v. Evans, [1892] 2 Q. B. 
524, 634, C. A. 

(m) Linotype Co., Lid. v. British Empire Type-sciting Machine Co, Ltd. 
(1899), 81 ‘ts T. 331, H. I.., Lord Harsurry, 1.C., at p. so3. It is a 
question for the jury whether the words reflect on the trader or merely disparage 
his gooda(thid.). For a case where the Court of Appeal set aside a verdict and 
judgment for the plaintiff see Griffiths v. Benn, supra, referred to note (n). 
p. 630, post. For a statement of the law on the subject, seo the judg- 
ment of Lord Esner, M.R., in South Helton Coal Co. vy. North-lastern 
News Association, [1894] 1 Q. B. 133, C. A., at p. 159: “Tf what os stated 
relates to the goods in which he deals, the jury would have to « nsider whether 
the statement is such as to import a statement as to his conduct in business. 
Suppose the plaintiff was a merchant who dealt in wine, and it was stuted that 
wine which he had for sale of a particular vintage was not good wine; that 
might be so stated as only to import that tho wine of the particular year wus 
not good in whosesoever hands it was, but not to imply any reflection on his 
conduct of his business. In that case the statement would be with regard to 
his goods only, and there would be no libel, althongh such a statement, of it 
were false and were made maliciously with intent to injure him and it did 
injure him, might be made the subject of an action on the case, On the 
other hand, if the statement were so made as to import that his judgment in 
the selection of wine was bad, it might import a reflection on his conduet of 
his business and show that he was an inetlicient man of business, Hf ao, dt 
would be a libel...” On tho above principle an action of hbel wus held t 
lie without proof of malice or special damage for an untrue statement in 
newspaper that a ship of which the plaintiff was owner and master, and which 
he had advertised for a voyage, was not seaworthy, and that Jews had bought 
her as a ship to take out convicts ((ngram v. Laicson (1840), 6 Bing. (N. ¢.) 
212). In Australian Newepuper Co. v. Bennett, (1894) A. C, 244, 2. C., an- 
action for libel, 1t was held that the word ‘‘Ananias, as upplied to the 
plaintiff's newspaper, did not necessarily impute wilful and deliberate faleebood 
to him ; whether it was used extravagantly or for the purpose of conveying 
an imputation on the plaintiff was a question for the jury. In Heriot v. 
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Sometimes, however, an action on the case, for false and malicious 
statements causing actual damage to the plaintiff, may lie, even 
though no action of libel or slander properly so called would lie, 
there being no reflection on the plaintiff himself (n). 

On the other hand, if the second condition is not satisfied, 
that is, if the statement is not published of the plaintiff in the way 
of his trade, business, profession, calling, or office, though it reflects 
on him personally, he is not eulatled to special consideration, and 
cannot use the statement as the foundation of an action of libel or 
slander, unless it is calculated to hold him up as & man(o) to 
hatred, contempt, or ridicule. 


1185. A statement reflects on another in the way of his trade, 
business, profession, calling, or office if, but only if, it imputes to 
him the want of some general requisite therefor, as honesty, capacity, 


in the way of fidolity, or the liko, or connects the imputation with the plaintiff's 
bis trade ete.? trado, business, profession, calling, or office (p). 


Stuart (1706), 1 Esp. 437, it is reported that it was admitted by Erskine, for 
the pluintiff, not to be actionable for ono newspaper to describe another 
newspaper us the most vulgar, ignorant, and scurrilous journal, but con- 
tonded by him that it was actionable to go on to state: “It is lowest now in 
circulation, and wo submit the fact fo tho consideration of advertisers,’”’ to 
which the report says Lord KeNyon assented. 

(mn) Seo the notes (A) -(a), PP. 627---629, anfe, noto (/), p. 611, ante, and 
notes (/) and (k), p. G18, ante Seealso Griffiths v. Benn (1911), 27 T. L. BR. 346, 
C, A. (lisparagement of system worked under a patent; no special damage), 
whore the Court of Appeal allowed the appeal of the defendant from a verdict 
and judmont at a trial before a judge anda special jury. Cozens-ILaroy, 
NR. (bed, at P $0}, suid: Lave the plaintiffs in this case satisfied the onus, 
which admittedly hes on them, of showing that the words used convey to the 
mind of any reasonable man a personal imputation upon them, cither upon 
thoir character or upon the modo in which their business is carried on? .. . 
There is a vielent, and, as tho Jury found, an unjustifiablo, attack upon the 
‘G.B. system--an attack which has not been proved to have caused any spccial 
damaco. It scems to me extravagant to argue that an attack upon the system 
must be rezarded as an imputation upon the owner of the patents who supplies 
tho purts and liconses the use of the system.” As to the expression ‘* trade 
libel,” see ibid. 

(v} Seo the passage from the judgment of Parke, B., in Boydell v. Jones 
(1838), 4M. & W. 446, cited in note (¢), p. 634, pret. 

(p) Lumby vy. Allday (1831), 1 Cr. & J. 301, per Bayzey, B., at p. 305, 
approved in Ayre v. Craven (1838), 2 Ad. & EL 2; Miller v. David (1874), L. RB. 
90. PL LIS, 1255 Alerander v. Jenkins, [1892] 1 Q. B. 797, C. A., per Lord 
Henscneur, at p. 800, See also note (Ms Pp. G21, ante, and ottertil v. 
Whytevead (1879), 41 L. T. 588 (whore it was held to be a libel on an architect 
actually employed to do certain work to write that he has no experienco in 
the work in which he is so employed). In Sadgrove vy. Hole, [1901] 2 K. B. 
1,C. A., the plaintiff, a quantity surveyor, brought an action of libel against a 
building owner for the following statement on a postcard sent to tho builder: 
“There are great errors in the quantities posted to you this morning.” Judg- 
ment was given for the defendant on the question of privilege, but A. lu. Surru, 
M.R. | aril at p. 4), said that he could not say that the writing was not capable 
ra a raaremaged meaning, or that the judge could have withdrawn the case 

m the jury. io ; 

Althourh as a general rule it is useless to quote authorities to show that par- 
ticular words have been held to be or not to be defamatory (Linotype Co., Ltd. 
v. DritisA Empire Type-ectting Machine Co, Lid. (1899), 81 L. 331, H. L., 
lone Harasuny, L.0., at p. 333)—and see remarks of Lord 

» G0, in Glasgow Corporation v. Lorimer, [1911] A. ©, 209, at 
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p. 215, as to cases which do not establish a principle but merely record the 
application of a principle to a particular set of fucts—the following casea may 
be consulted, in addition to those cited in notes (i)—(o), pp. 627—630, aute, 
in illustration of the principles referred to in the text :— 

(i.) Trades :—The proprietor of a publication, by a mistake in the arrangement 
of the London Gazette notices, inserted the names of the plaintiffs’ firm under 
the head, ‘‘ First meetings under the Bankruptcy Act” instead of ** Disaclutions 
of Partnership.” Held, a libel (Shepheard v. Whitaker (1875), L. R. 10 C. P. 502). 
‘ Mexsrs. H. & Sons hereby give notice that they will nut receive in payment 
cheques drawn on any of the branches of the C. and C. Bank” : innuendo, that 
the circular imputed insolvency. Held by the House of Tords (Lord 
PENZANCE dissenting) that in their natural meaning the words wero not 
libellous, and that tho inference suggested by the innuendo was not one which 
reasonable persons would draw (Capital and Conaties Bank vy. Henty (1882), 
7 App. Cas. 741). Compare (‘apel y. Jones (1847), 4 C. 8.259. Whore the defen- 
dants published in their trade newspaper under the heading ‘ ‘Tho Gazette," 
under tho sub-heading “ County Court Judgments,” a list of county court judg. 
ments in which was included a judgment aguinst the plaintiff, and the innuendo 
was that there was an unsatisticd judgment against the plaintiff in a county 
court, and that the plaintiff was a person unable and unwilling to pay his debts, 
whereas the plaintiff had in fact satisfied tho judgment, but had not obtained 
a certificate of satisfaction before the date of the publication of the statement 
complained of and at the date of the publication the judgment was on the 
register, the judge held that tho words wore capablo of the alleged defamatory 
meaning, and left it to the jury to say whether they were libellous; the jury 
found for the plaintiff. eld, that the direction and verdict wero right 

Williams y. Smith (1888), 22 Q. B.D. 154, distinguishing leming vy. Nea ton 
1848), 1 H. T.. Cas. 363, on the ground that the effect of the judgment of Lord 
SOTTENTIAM is tu place the publication of a mere extract from a record of 
judgments kept pursuant to a stutute on the same footing as a repurt of a 
judicial inquiry, and that in that cause the statemont published by the defon- 
dant was true, and following AL Nally v. Oldham (1868), 16 1. GC. I. R. 298; 
distinguishing also Cosgravey. Trade Anxiliary Co, (1874), 81. 2. C. LL. 349, on 
the ground that the statement was followed by a noto to the effect that tho 
judgment was satisfied). Sco also, as to publication of registers of Judgments 
and the limits of privilege in the case of trade protection societies, the cases 
cited in note (x), p. 689, post. It is actionable per se to say that a bank has 
stopped payment romage v. Prosser (1825), 4B. & ('. 247); and it ia of courac 
libellous to publish such a statement in writing (Forster v. Lawson (1826), 3 
Bing. 452. As to a libel by calling a trader a man of straw and imputing that 
he is insolvent, see Eaton vy. Johns (1842), 1 Jiuwl. (x. 8.) 602. It is action- 
able per sc to impute even past insolvency to a trader (Leycroft v. lunker 
1633), Cro. Car. 317). For a case of libel by imputing thut the plaintiffs 
ad been guilty of porsonal misconduct and fraud by conniving at the use of 
false weights, seo I'rior v. Wilson (1856), 1 C. B. (x. 8.) 95. As to a libellous 
imputation on a bookseller that he is in tho habit of publishing immoral 
and foolish books see 7'abart v. Ttpper (1808), 1 Camp. 350. 

(ii) Business or calling:—Where the plaintiff had been employed by the 
defendant as his traveller, and the defendant circulated the following notice 
among his customers: ‘‘ H. B. is no longer in ouremploy. Pleare give him no 
order or pay him any money on our account.” Held, after the jury had found that 
the notices were libellous and had been circulated maliciously, that the words 
were not capable of bearing a defumatory meaning, and that the defendant Whe 
entitled to judgment (Leswick vy. Smith (1907), 24 T. L. RB. 169. | , COm~ 
pare Nerill'v, Fine Art and General Insurance Co,, [1807] A. C. 68; Afutligan v. 
Cole 1875), L. R. 10 Q. B. 549. As to a libel on the secretary of a railway 
company as such by imputing to him cacoethes scribendi, see Robertson v- 
Wylde (1838), 7 L. J. fc. ».) 196, where Tinpat, C.J., said: “A more 
daneercats fault could not be imputed toa secretary than that of writing tos 
much.” _— 

(iii.) Professions :—Art teacher: The plaintiff had formerly been a maater at 
a Science and Art Institute. The following notice, signed by the defendants 
as officers of the institute, was published in & DOWAPRPOE ss ss 
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Lustitute. The public are informed that Mr. M.’s” (the plaintiff's) “ connection 
with the institute has ceased, and that he is not authorised to receive sub- 
scriptions on its behalf.” Innuendo, that the plaintiff falsely pretended to be 
sctharived to receive subscriptions on bohalf of the institute. Held, that the 
judge was right in directing a non-suit, since the notice was not capable of 
a defamatory meaning (Mud/igan v. Cole (1875), L. BR. 10 Q. B. 549; compare 
Nevill v. Fine Art and General Insurance Co., [1897] A. C. 68; Beswick vy. 
Smith (1907), 24 T. L. B. 169, C. A.). ne :—As to when an imputation 
of incontinence on a clergyman is actionable per se, see note (/\, p. 621, ante. 
As to fair comment on the conduct of a clergyman respecting the way in which 
he uses the church and the vestry room, see Aeily v. Tinling (1865), L. B.1Q. LB. 
699. It is libellous to write of a Protestant archbishop that he attempts to con- 
vert Roman Catholic priests by offers of money and preferment (7'uam (Arch- 
bishop) v. Robeson (1828), 5 Bing. 17, 21). As to whether itis libellous to chargo 
a Roman Catholic priest with imposing a degrading penance, see the criticism 
by Lord BLacknurn in Capital und Counties Bank vy. Henty (1882), 7 App. Cas. 
741, at pp. 778--781, of Learne vy. Stowell (1840), 12 Ad. & Til. 719, and see 
note ”) p- 625, unte. Medical men:—See note (1), pp. 621, 622, ante, and 
note (i), (ii.). pp. 636, 637, post :—A medical man has no cause of action 
for an injunction or damages because of the unauthorised use of his name by 
the owner of a drug in advertising the drug, unless the publication is de- 
famatory or injures him in his property, business, or profession (Jockrell v. 
Dougall (1899), 80 L. T. 556, C. A.). It is libellous to write of the plaintiff, 
a physician, that another physician, refusing to act with the plaintiff, had 
discharged his duty to his medical brethren (Ramadge v. Ryan (1832), 9 Bing. 
333). It is not hbellous to write of a physician that ho has met homaopathists 
in consultation, though it is alleged that in the opinion of the profession to 
do so is impropor, and a breach of etiquette and disgraceful (Clay v. Roberts 
(1863), 9 Jur. fe 8.) 580). As to the expressions ‘ physician extraordinary to 
several ludies of distinction’ and ‘‘ quack,” see Long v. Chubb (1832), 5 C. & P. 
55. As to leaving it to the jury to affix the meaning of the word ‘ quack,”’ see 
Dakhyl vy. Labouchére (1907), [1908] 2 K. B. 325, n., H. L. As to the medical 
profession generally, sce tithe MEDICINE AND PuarMacy. Solicitors:—In an 
action for libel for writing of the pluintiff, an attorney, who was about to com- 
mence an action for a chieut, a letter to the client blaming him for allowing 
the plaintiff to sue, and concluding, “If you will be misled by an attorney, 
who only considers hia own interest, you will have to repent it; you may think 
that when ouce you have ordered your attorney to write, he will not do more 
without your further onfors; but if you once set him about it he will go to 
any length without orders,” it was held that it was properly left to the jury 
whother the letter applied to the plaintiff individually or to the profeasion at large 
(Godsen v. Home (1819), 3 Moore (c. P.), 223). In Reeves v. Templar (1838), 2 Jur. 
137, it was held not to be libellous to write of an attorney that be did not deliver 
his bill of costs for fifteen yoars, and having made his client’s will, delivered the 
bill after hia client's death to his personal representatives. There was no 
innucndo, but Parker, B., in his judgment, expressed great doubt whether 
the view of the rest of the court was correct. It is libellous to write ironi- 
ally of an attorney, “an honest lawyer” (meaning a dishonest lawyer), ‘‘a 
person of the name of C. B., an attorney, was severely reprimanded . . . for 
what is called sharp practice in his profession” (Boydell v. Jones (1838), 
4M. & W. 446; and see further, as to this case, note (¢t), p. 634, post). The words 
* iow lawyer B. treats his clients,” heading a report of a case, are libellous 
(ittshop vy. Latimer (1861),4 l. T. 775). It was held libellous to impute that a 
proctor had been suspended (Clarkeon v, Larceon (1829), 6 Bing. 266). Such 
statement is actionable per se. As to the effect of not taking out a 
oortifieate, see Jones vy. Slerens (1822), 11 Price, 235, cited in note (s), 
p. 634, post. Stockbrokers and dealers :—See Capel v. Jones (1847), 4 C. B. 259, 
ref to in note (p), (i.), p. G31, ante. As to the expression “ wrong ‘uns,”’ 
see Arnold and Butler v. Bottumiley, (1808) 2K. B. 151, 0. A 

(iv.) Offices :—It ia libellous to write of a magistrate that, as chairman of a 
finance committee, he audited accounts amounting to over £12,000 under the 
head of furnishing lodgings etc. for the judges, which were really to find accommo. 
dation for the magistrates (Adame v. Meredew (1829), 3 Y. & J. 219, Ex. Oh.) 
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1186. An action will lie without proof of special damago at the 
suit of a person of and concerning whom a statement in any form 
has been made and published without lawful justification or excuse, 
if it be astatemment within the preceding definition (q) of a “ defamatory 
statement actionable per se.” 

Defamatory statements, not being defamatory statements action- 
able per se, may support an action of libel, if written or expressed 
in some permanent form, although special damage be neither alleged 
nor proved, or an action of slander, if spoken, provided that special 
damage be alleged and proved. 

On the other hand, “defamatory statements actionable per sc” 
may support not only an action of libel, but also an action 
of slander, even though special damage be neither alleged nor 
proved. 


1187. “ Defamatory statements actionable per se” have already (q) 
been divided into five classes, of which the first and second have been 
defined as statements which, 

(1) being published of a person in the way of his trade, business, 
profession, calling, or office of profit carried on or held by Jin, 
at the time of the publication, are calculated to convey an impu- 
tation on him disparaging or injurious to him therein ; and 

(2) being published of a person in the way of his office, being 
an office of honour held by him at the time of the publication, 
impute to him dishonesty in the discharge thereof, or such mis- 
conduct as would justify his dismissal (7). 


1188. It will be seen that there is very little distinelion betweon 
the above two classes of ‘‘ defamatory statements actionable per se" 
and those statements (1), which, “if published of and concerning & 


A newspaper published articles from which an ordinary reader, reading them ua 
newspaper articles are usually read, might reasonably conchule that they meant 
to impute that the plaintiff took advantage of his position of a town councillor 
to get the footpaths of his own property repaired at tho expense of the 
borough, but the footpaths of others at their own expense, and that he was 
unfaithful and corrupt in the discharge of his office. eld, that the question is 
not the meaning to be derived from a critical reading, but what jneaning the 
words convey to an ordinary render, reading them as newspaper articles ure 
usually read (//unter v. Ferguson & Co, (1906), 8 F. (Ct. of Sena.) did). As ton 
returning officer, see Hunt y. Star Newspazer Co, Ltd., (1908) 2K. 33. 309, CA, 
As to an overscer see Cheeae v, Scales (1842), 10 M.& W. 485. In furmiter v. 
Coupland (1840), 6 M. & W. 105, where an action was brought by the plaintiff, 
a former mayor, for a series of libels imputing partial and corrapt conduct 
and ignorance of his duties as mayor, it was held that a publication 
might be a libel on a private person which would not be ans libel on a person in 
a public cupacity, but any imputation of unjust or corrupt motives i equally 
libellous in any case. ; . 

(v.) Other illustrations :—See also in addition to the above cusca front of 
which were libel actions) the cases (most of which were actions of slander) 
which are cited in note th p. 635, post, to illustrate what statements relating 
tu a etc. are and are not actionable per se. 

- 7, ante. Se tl 
ff Included in the definition of ordinary ‘‘ defamatory statements.” See 
Pp. 606, ante, 
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Defamatory. 


Statement 


person, are calculated to convey an imputat; 
Or injurious to him in hig bie jie e 
Btatements office.” The distinction is that the definitj 


 <Ereen ayn Stanprn. 


on him disparagin 
profession, calling, of 


on of the latt : 
ments does not make mention of the trade etc. being enh ee 


or held by him “at the time of the publication.” 
1189. It is clear that a statement is not actionable per se as 


not actionable reflecting on another in the way of his trade, business, profession, 


per xe unless 
trade etc. 
held at time 


calling, or office (whether it be an office of credit or of honour), 
unless he exercises or holds it at the time of the publication (s), and 


of publication. there seems to be no reason why the law should make a distinction 


in this respect between statements “‘ actionable per se ” and ordinary 
defamatory statements, not actionable per se, which reflect on o 
man in the way of his trade etc. In certain libel cases, it is true, 

laintiffs have recovered judgment for statements reflecting on them 
in the discharge of a former office; but it is believed that on 
examination it will be seen that those were cases where there was a 
reflection on the plaintiff as a man calculated to hold him up to 
hatred, contempt, or ridicule (¢). 








(s) Seo Fellamy v. Burch (1847), 16 M. & W. 590 (action of slander by a renter 
of tolls), and the cases there cited; Tuthill y. Alilton (1609), Yelv. 158 
(where the plaintiff was a linen draper); Auore v. Synne (1619), 2 Roll. Rep. 
&§ (whore the plaintiff declared that he had been an attorney for years now 
elapsed and that the defendant had called him a forging knave); and Collis v. 
Malin (1632), Cro Car. 282 (whore, in an action for words “Thou art a bank- 
rupt,” it was found for the defendant, because the plaintiff, a dealer in cattle, 
did not say that tho words were spoken at the time when he exercised 
the trade, but “per magnum tempus usus fuit.” In Tuthill v. Milton, supra, 
it was suid that it need not be so precisely alleged in actions for defama- 
tion on a man in the way of his trade or profession that he was carrying 
it on at the time of publication ag in the cuse of defamation on a man in 
the way of his office; “for a man shall not be intended to alter his trade 
or profession, but by presumption he continues it during his life.” In Jones 
v. Sterena (1822), 11 Price, 235, in an action for libel on the plaintiff 10 his 
profession of an attorney, it was held to be no objection that it appeared that 
ut the time of the publication the plaintiff had omitted to tuke out his certi- 
ficate as required by statute for more than a year: for he was still an attorney 
ut tho date of the publication, though he could not legally conduct cases for 
the time being. As to what is a business within the Bankruptcy Act, 1883 
46 & 47 Vict. c. 52), 8. 28 (5), see Re Cirifin, Ex parte Board of Trade (18:0), 

Morr. 1, ©. A. 

{) See the cases cited in note ie), (iv.), p. 632, ante. In Boydell v. Jones (1838), 
4M. & W. 446 (sce note (?). {iul.), p. 631, anfe), the defendant contended that 
the declaration ought to have gone on to allege that the plaintiff continued 
to practice as an attorney; but Parke, 3., said: Bid are he had ceased to 
practice as an attorney—this is not an action for words, but fora libel. This is 
a libel on him asa man. Suppose he had retired from the profession and taken 
his name off the roll, to write of him that, whilst he was an attorney, he had 
boen guilty of sharp practice, would be a libel on him”; but, semble, only 
because the words would be defamatory of him as aman. In Parmiter v. Coup- 
land (1840), 6 M. & W. 105, Parke, I. at p. 108 (see note (4) p. 625, ante). b 
his definition of libel seemed to treat the case as ono of a libel on the plainti 
ase man, so far as concerned the question whether the words were defamatory 
or not. The definition cited in note (4), p. 607, anfe, as to what is a libel ona 
man in the way of his trade, which has been adopted in the text, does not add 
the words ‘‘carried on by him at the time of tho Habre but the words 
*‘ galoulated to convey to those to whom it is published an imputation on the 
plaintiffs injurious to them in their trade” seems to import it. 
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1190. Again, the distinction, qué statements “actionable per se," Sor. 1. 
between offices of profit on the one hand and offices of honour on What 
the other band, is established ; and there seems to be no reason why Statements 
a like distinction should not apply to ordinary defamatory state- are 
ments which are not calculated to hold the plaintiff up to hatred, Defamatory. 
conten:pt, or ridicule as & man (a). Distinction : 


1191. In other respects the principles applicable to ordinary offices of 
“defamatory statements’’ of a man in the way of his trade, profit; 
business, profession, calling, or office, which have been already Odlices of 
discussed (b), and to “‘ defamatory statements actionable per se” of 2B. 

a man in the way of his trade etc. aro the same. sas 
Thus, the trade ete. must be lawful (c). paste” 
Again, in order to found an action of libel or slander properly 80 grade must 

called, there must be a reflection on the plaintiff himself and not be lawful ; 

merely on his goods (d); but, as has been stated in discussing statement 

“defamatory statements,” a statement nas to the plaintiff's goods must reflect 

may import a reflection on the plaintiff himself (d). na aban 

The test of whether a statement is “in the way of his trade ote.” goods, 
or not is that which applies to defamatory statements (r), subject Text as to 
to the limitation in the case of offices of honour, which is found statemen's 
in the definition of the second class of defamatory statements “Jn the way 


° : t 1 a“ 
actionable per se ( Sf ). of his trade 


1192. As to offices of profit, a statement is not actionable per s¢ gratoments as 
unless it imputes that by reason of the want of some general to offices of 
requisite, such as ability or honesty, the plaintiff is unfit to hold profit. 
the office or unless the imputation is connected with the office (9). 

As to oftices of credit. or honour, it is quite clenr that tho mere Statements aa 
imputation of want of ability or capacity is not sufticient to make a i eae of 
statement actionable per se (h). It is sufticient to impute miscon- OP” 
duct in the discharge of such an oflice which would render him 
liable to be removed from or deprived of it (¢), and it is sufficient to 
impute dishonesty or malversation in a public office of trust, whether 
apni is a power of removal or deprivation for such misconduct or 
not (k). 


(a) In Alezander yv. Jenukina, fl §92) 1Q. 3B. 797, C. A., it was agreed hy all the 
members of the court that the words, which buaputed habitual intemperance te 
the plaintiff, would have been actionable if written; but, ramble, because they 
were defamatory of him as a man. 

i Sev pp. 628 et se7., ante. 

c) Seo note (1), p. 627, ante. The office or trade or calling, if lawful, need not 
be one of which the court will take judicial notice; sve Fuulyer v. Newcomb 
(1867), L. R. 2 Exch. 327, 330. 

(d) Sea pp. G11, G18, 628, 629, ante. 

(e) See note (7), p. 630, ante. 

(/) See pp. 607, 633, ante. 

(7) Seo note (1, p. 621, and note (p), p. 630, ante. 

() Alexander v. Jenkins, supra, per Lord [ersciest, at p. 801, per Lax nLey, 
LJ.. at p. 804; Onslow v. Horne (1771), 2 Wm. Vil. 150; Gallwey v. Murshall 
(1853), 9 Exch. 294. 

6) Alexander v. Jenks 9, supra, per Lord Henscuee. at p. 402. 

k) Booth v. Arncid, {1895} 1 Q. B. ait, C, A., where an alderman of @ 
borough was charged wits using his office for the purpse of dishonestly pro- 
curing an advantage for himself, and it was held that an action of slander lay 
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1198. An action will lie without proof of special damage at the 


without proof of special damage, and (per Loves, L.J., at p. 579) that the words 
complained of were also actionable per se as ee a criminal offence on the 
rinciple laid down by Lord MansriELp in Bembridge's Cuse (1783), 22 State 
Tr. 1, at p. 156, and Anon. (1734), 6 Mod. Rep. 96 (case 136). 

Tho following cases are cited as illustrating the principles governing the 
first two classes of statements actionable per se :—- 

(i.) Trades :—Words are actionable per se which impute to a man fraudulent 
conduct in the business whereby he guins his bread (Thomas v. Jackson (1825), 
3 Bing. 104, per Best, C.J., at p. 105). Any accusation of dishonesty in the 
trade or business is sufficient (Griffiths vy. Lewis (1845), 7 Q. B. 61 (accusation of 
use of false weights); Bryant vy. Lorton (1826), 11 Moore (¢. P.), 344 (accusing 
un auctioneer and appraiser of cheating in his business)). It makes no 
difference that the trade etc. be base (Zerry vy. Hooper (1663), 1 Lev. 115, 
per KELYNGE, WynpitaM, and TwysbEN, JJ.), and the opinion to the contrar 
In the cuse of porters, cooks, and grooms expressed in Hell v. Thatcher (1675), 
1 Vent. 275, would not now be followed. Though it is defamatory to call 
any person a swindler (J? Anson v. Strart (1787), 1 Term Rep. 748), it is not 
actionable per se, if the words are not spokon of the plaintiff in relation to his 
trade, business etc. (Black v. Hunt (1878), 2 L. R. Lr. 10; compare Suvile vy. 
Jardine (1795), 2 Wy. BL 431, and Sibley v. Tomlins (1833), 4 Tyr. 90). As 
to words imputing that a trador uses deceit or other malpractice, see further 
Com. Dig., tit. Action on Case for Defamation, (D. 26) and tD. 27); Bac. Abr., 
tit. Slander (B.), 4 (6). It is actionnblo per se to impute insolvency to a 
tradesman, evon though bankruptcy be not imputed (Read vy. Judson (1700) 
1 1d. Raym. 610; approved in Whittington v. Gladwin (1826), 5 B. & C. 
180 (inukeoper)). Compare Suvtham vy, Alfen (1683), T. Raym. 231, whoro the 
words “ Deal not with the plaintiff” (an innkeeper) “for he is broken, and 
there is neither entertainment for man or horse were held actionable. See 
alao Stunton y. Smith (1727), 2 Td. Raym. 1480 (where it was held actionable 
per seto say of a trader, ‘Ile is a sorry pitiful fellow and a rogue; he 
compounded with his debts at 5s. in the pound’’), approved in Junes v. Littler 
(184i), 7 M. & W. 423, per Parke, b. at p. 426, notwithstanding the 
observations of CoLTMAN, J., in Doyley v. Roberts (1837), 3 Bing. (8. c.) 836. 
In Jones vy. Littler, aupra, it was held actionable per ee to say of a brewer that 
he had been in a sponging house for debt; and is Brown vy. Smith (1883), 13 
O, B. 506, to say of a tradesman, ‘1f he dues not. . . make terms with me, I 
will make a bankrupt of him.” See also Rolin v. Steward (1854), 14 C. B. 595, 
per Wittiams, J., at p. 607 (action of damages for dishonour of cheque). As 
to imputation of past insolvency, see Leycrof/t v. Dunker (1633), Cro. Car. 317, 
and note (c), p. 626, anfe. See also Cum. Dig., tit. Action on Case for 
Defamation, (D. 25). 

(ti.) Professions ; —Solicitors and attorneys: Words which, though spoken of 
@ professional wan, do not touch him in his profeasion, are not actionable 
per se (Doyley vy. Roberts, supra, per TinDAL, C.J., at pp. 839, 840), approving 
Ayre v. Craven (1834), 2 Ad. & oH 2; and see Com. Dig., tit. Action on Cuse 
for Defamation (D. 27). In Doyley v. Roberts, supra, the plaintiff, a solicitor, 
failed to recover fur the above reason, The words complained of were, “ he 
has defrauded his creditors, and has been horsewhipped off the course at 
Doneaster'’: the jury found that they were not spoken of the plaintiff in 
hia profession. In Hauncey vy. Holloway, [1901] 2 K. B. 441, 0. A, the Court of 
Appeal held that the following words were not reasonably capable of conveying 
an }mputation on the plaintiff in hia profession of o solicitor: “ They tell me 
he has gune for thousands instead of hundreds this time ” and “it seems to be 
a worse jol than the other was. Miss A. told me that Mr. D. had lost 
thousands,” A. L. Sutru, M.R., treated the two expressions as meaning that the 
plaintiff had lost a considerable sum of money. As to the effect of imputations 
of ineolvency and bankruptcy, see Dauncey v. Holloway, supra, yer WRIGHT, J., 
at pp. 443, 444. It ia actionable per se to say of a solicitor *‘ He ie no more a 
lawyer than the devil" (Day v. Buller (1770), 3 Wils. 59); or “ he deserves to 
be struck off the roll" (PAddlipe v. Jansen (1798), 2 Esp. 624): see also Com. 
Dig., tit. Action on Case for Defamation, (D. 24); Bac. Abr., tit. Slander (B.), 
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suit of a person of and concerning whom () astatument in any form 
has been made and published without justification or excuse imput- 
ing that he has committed acrime punishable by imprisonment (m). 
The distinction is not between indictable and non-indictable offences, 
but between offences for which a man can be made to suffer 
corporally and those for which the punishment is the mere infliction 
of a fine (2). 


4 (3). As to libels, see note ( {) (iii.), p. 631, ante. Barristers: See Com. 
Dig., tit. Action on Cuse for Defamation (D. 22); Mac. Abr., tit. Slander 
(B.), 4 (3). Clergymen: As to accusations of incontinence, seo note (/), p. 621, 
ante; as to libels, see note (p), (iii.), p. 631, ante, and Highmore y. Harrington 
(Zarl) (1857), 3 C. B. (N. 8.) 142, Ne ere there was also a charge of misuppro 
priating the sacrament monvy). It is actionable prr se to say of a clergyman 
that he performed divine service in a towering passion (Walker vy. Brogden 
(1865), 19 C. B. (x. 8.) 65). As to what charges of dishonesty reflect on a 
clergyman in his profession and what do not, sco Iemberton v. Colla (1847), 
10 Q. B. 461. In Hopwood y. Thorn (1849), 8 C. B. 298, the phantuf, a dis. 
senting minister, was accused by spoken words of having cheated his brother. 
in-law before he had become a minister. Although the defendant had alleped 
that the plaintiff was unfit to be a minister by reason of his alleged former 
misconduct, the court held that the words were clearly not actionable per ae. 
Medical men: As to accusations of immorality, see Ayre v. Craven (1834), 2 
Ad. & El. 2; Dison v. Smith (1860), 5 H. & N. 450, and note (1), p. G21, ante, 
and note (7), (ii1.), p. 631, ante. The words ‘he is a bad character, none of the 
medicul mon here will meet him,” are, semble, actionable per ae (Southee y. 
Denny (1847), 1 Exch. 196, 203), as importing a want of necessary qualification 
for a surgeon in tho ordinary discharge of his professional duties. It is 
actionable se to impute to a medical man that ho is ‘no scholar”? (Cawdry 
v. Highley (r632), Cro. Car. 270), or is go deficient in skill or care that he had 
either caused his patients to die, or at least that inquests had beon held inquiring 
whother he had not been the cause of the death of many persons (Soudiee v. 
Denny, vacdee & see also /dsall vy. Russell (1842), 4 Man, & G, 1090, Where the 
words deny that the plaintiff is duly qualified, tho plaintiff must prove thut he 
practised lawfully (Collins v. Carnegie (134), 1 Ad. & EL. 605); see also Pickford 
v. Gutch (1787), cited in Jfotses v. Dhornton (1799), 8 Term Rep, 30d, 305, n. 5 com. 
pare Smith v. Taylor (1805), 1 Bos, & LP. (x. R.) 196, whore the words admit the 
qualification ; and see, further, Buc. Abr., tit. Slander (J3.}, 4 (2); Com. Diy., tit. 
Action on Cuse for Defumation, (DU. 28). oe, 

(iii.) Offices :—See Alexander v. Jenkins, [1802] 1 Q. B. 797, C. A. cited in 
sabear ar (6), p. 635, ante; Booth v. Arnold, [1895] 1Q. B. S71, C.A., cited in 
note (4), p. 635, ante. As to libels, see note (p), (iv.), p. 632, aute. Jor old cuser 
illustrating what words have been held to be actionable per ae, see Dac. Abr. 
tit. Slander (B.), 3, (1) Persons in Judicial Offices ; ébid. (2) Offices of Trust 5 ane 
Con. Dig., tit. Action on Caso for Defamation (D. 13), Judges; (1). 14), Member 
of Parliament; (D. 15), Justices of Peace, and as to what words are wot actionable 
Per se, ‘a 8); ( . 17), Commissioners to examine Witnessos ; (1). 15), Kecetver ; 
a 19), Parish Officer; (D. 20), Juryman; (I). 21), Steward etc. As to the 

ger of citing cases of particular words, see note (¢), p. 639, post. The class 
of cases to which relief will be given for spoken words where ne « wociatl durniages 
is proved will not be extended; see Dauncey vy. Jfolloway, (1901) 2 K. 4a, 
C. A. In James v. Brook (1846), 9 Q. BK. 7, the following words, “ [ suw uo 
letter respecting an officer of the Leeds police forco . . . who had been guilty 
of conduct unfit for publication,” were held not to be actionable per oe, 
although spoken of a superintendent of police, the misconduct not being 
an) Callin oa official sami ; Ret ern 

iv.) Calling :—It is actionable per se to impute drunkenne “a 
vo in command of a vessel at aca (rion v. Brandiood (1864), 2 TL & C. 960}. 

See note (e), p. 641. , 

, Webb v. Opes (1883), 11 Q. B. D. 609; Holt v. Scholefieli (1796), 6 
Term Rep. 691; Lellwig v. Mitchell, [1910] 1 K. B. 609, per Bray. J. ; 

{n) Webb v. Beavan, supra, per POLLOCK, B., at p. 619. The words complained 
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Sect. 1, 1194. Spoken words which convey a mere suspicion that the 
What _— plaintiff has committed a crime punishable by imprisonment will 
Statements not support an action without proof of special damage (o). When 
Def alee the words admit fairly of two meanings, the one being an imputation 
ofameOr¥: of suspicion only, the other of guilt, the sense in which they were 
Words which uttered should be left to the jury (p). But this sense is not neces- 


simcity that sarily what the defendant in fact intended (q). 


plaintiff has 


eee % of in that case were thus set out in the statement of claim: “I will lock 


veintent YOU’ (meaning tho plaintiff) ‘‘up in Gloucester Gaol next week. I know 
todos, Cough to put you” (meuning the plaintiff) “there,” meaning thereby that 
een tho plaintiff had beon and was guilty of having committed some criminal 
offence or offences. A demurror on the ground that to make the words action- 
able the innuendo should have alleged thut they imputed an indictable offence 
was overruled. Although the words ‘‘ punishable by imprisonment” were not 
added to the innuendo, the judgment of Po.tocr, B., at p. 616, draws the 
distinction mentioned in the text; and the statemont in his judgment tbat 
“the passages in Comyn's Digest” (tit. Action on Case for Defamation, 
(1). 5), “ words which endanger corporal punishment,” and (D. 9), ‘‘ charge with 
words that subject to an indictment”) “are conclusive to show that words 
which impute any criminal offence are actionable per se” must be read with 
the following sentence, which draws the above distinction. In Michael v. 
Spiera and Pond, Ltd. (1909), 101 L. T. 352, it was held not to be action- 
able per se to say of tho pluintiff that he had committed an offence against the 
Licensing Act, 1872 (35 & 36 Vict. c. 94), 8. 12, rendering a person guilty of it 
liable to a fine of 10s., on the ground that the offence charged was neither 
indictable nor one for which a person could be made to suffer corporally. In 
that case it was held that the special damage alleged, thut the futher of the 
aintiff (who had the powor to remove) threatened to remove the plaintiff from 
is office of director of a limited company unless he could succeed in 
vindicating his charactor, was insufficient, on the grounds that no pecuniary or 
temporal damage was ae to have accrued, and that the alleged threat was 
not the natural or probuble consequence of speaki.g the words. The court 
furthor held that the imputation fairly construed could not be said to amount 
tou charge of being “drunk on licensed premi+os and appearing to be incapable 
of taking care of himself,” within the Licensing Act, 1872 (35 & 36 Vict. c. 94), 
s. 1, and intimated (as haa often been intimated in the case of actions for 
slander) that it is not desirable to expand the number of cases for which 
s'under actions will lie without proof of special damage. It has recently 
been held that words imputing that the plaintiff has boen guilty of a criminal 
offence punishable by fine only, but which involves a liability to summary 
arrest, will not support an action of slander without special damuge (//elliety 
v. Mitchell, [1910] 1 K. B, 609, Bray, J., in which case Webb v. Beavin 
ss) 11 Q. B,D. 609, and Michacl vy. Spiers and Pond, Ltd., supra, were 
considered). 

a) Torer v. Mashford (1851), 6 Exch. 539; Simmone vy. Mitchell (1880), 
6 App. Cas. 156, 162, P.O. 

(p) Simmons vy. Mitchell, supra, at p. 162. In Daines v. Hartley (1848), 
3 Kixch. 200 (approved in Simunons v. Mitchell, supra, at p. 163), it was expres-ly 
ruled that a witness may not be asked with respect to spoken words in a slander 
caso meroly ‘‘ What did you understand by those words?" But the question 
‘Was there anything to prevent the words from conveying the meaning which 
ordinarily they would convey?’ may be put, and if it appears that there was 
something, the queation may then be put “ What did you understand by 
them?” (Dainee y. Hartley, supr t, Po.iock, C.B., at p. 206). 

(9) “A person charged with libel cannot defend himeelf by showing that he 
intended in hie own breast not to defame, or that he intended not to defame the 
plaintiff, if in fact he did both” (Hulton (E.) & Co. v. Jones, [1910} A. C. 20, 

Lord Lonesurn, L.C. at p. 23). The same principle applies to alander 
{compare Hankineon y. Bilby (1847), 16 M. & W. 442, as to the immateriality of 


e secret intention of the — and Read v. Ambridge (1834), 6 0. & P. 308, 
es to secret reservatinas of the speaker). 
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Ié is not actionable per se to impute to the plaintiff a more 
intention or inclination (r) to commit a crime, but it is actionable 
per se to impute an attempt or solicitation to commit a crime which 
is itself a crime punishable by imprisonment (r). 


1195. The words must primd facie be understood by the court in 
the same sense as the rest of mankind would ordinarily understand 
them (s). The question for the jury is what meaning in the cireum- 
stances of the purticular case the words conveyed to the hearers (1). 
It is sufficient if they impute that the plaintiff has committed a 
erime punishable by imprisonment although the language used is 
popular, and although the exact crime is not specified (a); and, if 
the guilt of the plaintiff be imputed, it matters not that the charge 
be made in an oblique way or by way of question or conjecture, or 
by an epithet, or by way of report or exclamation ()). 


Ty eA TOE NRA GT 
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) Rov. Scofield (1784), Cald. Mag. Cas. 307, per Lord Mansrigup, CJ.; 
Harrison vy. Stratton (1800), 4 Esp. 218. Otherwise in the case of treason: for 
th» intent is treason (Com. Dig,, tit. Action on Case for Defamation (D. 1). 

(8) Woolnoth v. Meadows (1804), 5 Kast, 463; Coleman v. Gooluin (1782), 2 
B. & C, 285, n.3 8. C., sub nom. Colman v. Godwin, 3 Doug. («. 1.) (iu). 

(t} Hence it is often misleading to cite cases to show what words havo been 
held to be und what words have been held not to be defamatory or actionable 
per ee; sco Linotype Co, Ltd. ve British Einpare Typeesetting Machine Co., Ltd, 
(iss?) 81 L. T. 331, UW. I, per Lord Hanspury, 1.0. Secondly, in 
considering the old cases, eg., those collected in Com. Dig., tit. Action 
on the Cuso for Defamation, if must be remembered that sumo crimes, 
e.g., a3 to witches and papisia, are no longer crimes, and that, on the other 
hand, certain forms of fraud and dishonesty aro now statutory crimos. 
Thirdly, the doctrine that words are to be construed in mittore sensu hus bean 
long exploded (Loberts v. Camden (1807), 9 Hast, 03, per Lord ELLeNnonocon, 
CJ.). Fourthly, that the meaning of many English words haschanged.  Laatly, 
by the Common Law Procedure Act, 1852 (15 & 16 Vict. e. 76), 8. 61 {now 
repeuled, but still acted ou in practice), it was ecnacted that in actions of libeland 
slander the plaintiff should be at hberty to aver that the words or matter com- 
plained of were used in a defamatory sense, specifying such defamatory sone 
without any prefatory averment to show how such words or matter were ured In 
that sense, aud that such averment should be put in issue by the denial of the 
alleged fubel or slander ; and where tho words or inatter set forth, ‘vith or without 
the alleged meaning, showed a cause of action, the declaration, now the statement 
of claim, should be sufficient. For pleading generally, see title PLEADING, 

(a) Thus it was held actionable per re to ray, * You have committd an act 
for which 1 can transport you” (Cartis v. Curtis (1854), 10 Bing. 477, 478); 
and to say, ‘* You have done things with the company for which you ought to 
be hanged, and I will have you hanged before the Ist of August” (/ranets v. 
Noose (1838), 3 M. & W. i91, in alnch caso Panky, B., held that tho innuendo 
‘thereby meaning that the plaintiff had been guilty of felonies punishuble by 
law with death by hanging” was not necessiry); see also Sehb v. Heavan 
(1883), 11.Q. B.D. 609. An action lies for saying of the plaintiff that “be is 
a returned convict " (Focler vy. Vowdney (183%), 2 Mood. & B.110), As to the 
words “a convicted felon” and “ felon editor " contained in « newspaper article, 
and as to what amounts to justification, see Leyman vy. Latimer (inh), 3 kx. 
D. 362, C. A. By the Civil Rights of Convicts Act, 1528 Geo. 4, ¢. 32), 
s. 3, a person convicted of felony after endunng the punishment is in law no 
longer a felon (Leyman y. Latioer, supra). Sea also Cuddington v. Wi tkina 
(1615), Hob. 67, 61, supported by Searle v. Weilams (1618), Hob. 288, 283; 
and by 2 Hawk. P. C., ch. 37, spproved in Leyman v. Latimer, supra, at 
pp. 356, 358. ee oy ee ; 

(b) See the illustrations under those headings in Com. Dig., tit. Action on the 
Case for Defamatiun, (E.), and p. 651, post. As to what words are aod what 
words are not actionable per se, seo sbid. (D.), (F.); Bac. Abr., tit. Slander (B. 1), 
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1196. The remaining classes of statements actionable per se, 
namely, imputations that a person is suffering from a venereal 





ee 


subject to the observations in note (t), p. 639, ante, As to the law relating to the 
innuondo before 1832, see the note of Serjeant Williains to Craft v. Botte (1669), 
1 Saund. 246 b, u. (3); 1 Wms. Saund. pp. 314 ef sey.; and as to the effect 
of the Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), 8. 61, see thid., 
p. 319, n. (k), of Sir E. Vaughan Williams. As to the present law of 
innuendo, seo pp. G45 et eeg., post. The following more recent cases, in addition 
to those sireuty cited, illustrate the principles relating to imputations of crime: 
—In general: the jury will properly consider the whole uf the conversation 
Shipley v. Todhunter (1836), 7 C. & P. 680; Z'hompson v. Bernard (1807), 1 
‘amp. 48; Criatie v. Cowell (1790), Peake 4, where the transaction was a mere 
breach of contract). Dishonesty and fraud: it is not actionuble, per se, though 
it is defamatory, to impute that a person is a swindler or a villain, or dishonest 
or fraudulent, 1f an offence is not imputed which is punishable by imprisonment 
or if the imputation is not actionable as relating to the plaintiff in the way 
of his trade. See the cases cited at p. 620, ante. In the following cases it 
waa hold that the words complained of were not actionable per se: “ welsher’’ 
(Blackman v. Bryant (1872), 27 L. T. 401, where the innuendo was insufficient) ; 
“bluckleg” (Burnett v. Alien (1858), 3 H. & N. 376, Martin and BRraMweELt, 
BB., dissonting); ' he has defrauded a mealman of a roun horse” (Michard/son 
vy. Allen (1774), 2 Chit, 657); “ his shop is in the market” (Ruel v. Tatnell (1880), 
43 L. T. 507, whero the innuendo alleged in the pleading was not supported by 
the evidenco); ‘‘you are a regular prover under bankruptcies” (Anile v. 
Alexander (1830), , Bing. 119, Ex. Ch.). Larceny and the like: in Sibley v. 
Tomlins (1833), 4 Tyr. 90, the jury found that the following words did ‘not 
impute a felony: “ You are u bloody thief. Who stole F.’s pigs? You did, 
you bloody thief, and I can prove it; you poisoned them with mustard and 
rimstono’”’; and generally speaking an adjoctive preceding the word * thief” 
takes the sting out of the accusation. But if one culls another a thief together 
with other names of general abuse, and, no evidonce being given to explain in 
what sense the word thiof is used, the jury finds for the plaintiff, the court will 
not set aside tho verdict oe Vv. Westofe (1806), 2 Bos. & P. (N. BR.) 330). 
It has beon held actionable per se to say of the plaintiff, ‘‘ He is a thief and 
rubbed me of iny bricks” (Slowman v. Dutton (1834), 10 Bing, 402); “ You 
robbed mo, for I found the thing you have done it with” (Rowcliffe v. Kdmonds 
(1840), 7 M. & W. 12); ‘He zl ed John White” (Zomlinson vy. Brittlebank 
(1833), 4B. & Ad. 630; and see note (m), pp. 647, 648, post), “ Lle was putin the 
round house for stealing ducks at Crowland” (Beavor v. Hides (1766), 2 Wils. 
30); “ You're a thief and robbed J.C. of his money” (Atkinson y. Newton 
(1854), 5 W. BR. 14). It was hold not actionable to say of a churchwarden 
who had the possession of bell-ropea, ‘Who stole the parish bell-ropes ?” 
where the innuendo was that the plaintiff, while churchwarden, had stolen 
the parish bell-ropes, which the court held imported that the plaintiff had 
been guilty of larceny, which, having regard to his posseasion, was impossible 
(Juckaon v, Adame (1835), 2 Bing. (N. ¢.) 402); and it is not actionable per ae 
to say of a man that he has rubbed his wife, unless the words allege that 
the plaintiff was living apart from, or loaving or deserting, or about to leave 
or desert, his wifo. which would bring the case within the Married Women's 
Property Act, 1SS2 (45 & 46 Vict. c. 78), 8. 12 (Lemon vy. Simmona (1888), 37 
L. J. (Q. 0.) 260). It was hold not actionable per se to say, ‘She secreted 
le, 6d. under the till,” stating, “These are not times to be robbed” (Kelly 
v. Partington (1833), 4 B. & Ad. 700). As to a charge of receiving stolen 
goods, seo Alfred v. Farlow (1846), 8 Q. B, 854. A newspaper setting out 
@ conviction for “bird-hming” and describing the process of ‘ bird-liming” 
epoke of the operators as “thicves.” The plaintiffs, who admitted they had 
convicted, sued, and by the innuendo said that the article imputed that 
they had been guilty of theft; but it was held that the article would not bear 
the innuendo (Cumpbell vy. Ritchie & Co., Hay vy. Ritchie & Co., [1907] S. CO. 1097). 
Forgery: it has been held actionable per ee to say of the plaintiff “You are 
a@ rogue, and I will prove you are a rogue, for you fo my name" (Jones v. 
Herne (1759), 2 Wils. 87); but not to say ‘‘ 1 will take him to Bow Street on 
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disease (c) and imputations of adultery or unchastity to a woman 
or girl (d), require no further illustration. 


Sect. 2.—The Meaning of the Statement. 
Sus-Secr. 1.—IJntroductory. 


1197. It is necessary for the plaintiff in an action of libel or 
slander to show that the statement of which he complains was made 
and published of and concerning himself (e), and that it was 
defamatory of the plaintiff himself within the meaning of tho pre- 
coding definitions (/). But no words are so plain that they may 





a charge of forgery,” without an innuendo charging the plaintiff with felony 
(Harrison vy. Kiny (1817), 4 Price, 46, Ex. Ch., per Ginna, C.., citing Wood vy, 
Merrick (1627), 1 Roll. Abr. 73, pl. 21, and Poland v Mason (1619), Hob. 300, 
326). See also the cases cited in the note to Harrison vy. King, supra, ae 
reported 7 Taunt. 431, 432. For the caso of an advertisement which was held 
insufficient to charge the plaintiff with forgery of a bill of exchange, at least 
without an innuendo, see Stockley y. Clement (1827), 4 Bing. 162, Bigamy: as 
to what amounts to a charge of bigamy, see J/eminy v. Power (1842), 10 M.& W, 
564 (action for slandering the wife of the plaintiff). Murder and manslaughter: 
rece Peake v, Oldham (1775), 1 Cowp. 275; Ford v. hi eed tel 5 Dow. & Ry. 
(K. 8.) 287, where the following words were hold actionnble, “ . . . ho’ (the 
plaintiff) ‘‘ murdered his first wife, that is, he administered improper medicines 
to her for a certain complaint, which was the causo of her douth.’ Perjury; it 
18 actionablo per se to say of the plaintiff that ho was perjured (Jolt v. Ni hed: field 
(1796', 6 Term Rop, 69%), or that he was under a charge of a prosecution for 
perjury, and that the Attorney-General had given directions to prosecute tho 
plaintift for perjury (Roberts v. Camden (1807), 9 Kast, 93); but it is not action. 
able per se merely to say of another that ho is forsworn (//u/t v. Scholefietd, 
anpra; Hall v. Weedon (1826), 8 Dow. & Ry. (K. B.) 140), unless it 18 shown that 
the words were spoken with reference to rome judiciul proceeding in which the 
plaintiff had been sworn (J/olt v. Scholefield, supra). Einbezzlement: for a case 
where it was held that tho plaintiff was not a person amenable to a charge of 
embezzlement, see Williams v. Stoft (1833), 1 Cr. & M. 675. Blackmuiling 
action : it is actionable per se to impute that tho pluintifE has yht @ 
blackmailing action (Marks v. Sumued, [1904] 2 K. B, 287, C. A.). 

‘t) See note (2), p. 621, ante. 

d) See note (k), p. 621, ante. : 

¢) It is no defence that the defendant did not intend to defame the plain. 
tiff, if reasonable people would think the language referred to the plauntuf 
(Hulten (E.) & Co. vy. Jones, [1910] A. C. 20, where it was sug- 
gested by Lord Lorepurn during the argument that the question 1 
not who was meant, but who wus hit. Sve also /farrison v. Smuth ee 
20. T. 713; Latimer v. Western Morning News Co. (1871), 26 Ta Te 44; 
(ibson v. Evans (1889), 23 Q. B. D. 354. As to the right of a member of 
a class of persons described generally to bring an actiun of defamation, seo 
Le Fann vy. Malcomson (1848), 1 H. 1. Cas, 637; comparo Wakley v. Iraley 
(1849), 7 C. B. 591, Ex, Ch.; and contrast Eastwood y. Holmes tag LEN & 
F. 347. The plaintiff must satisfy the jury that the statement referred to him. 
As to the use of asterisks, see Hurrke v. Warren (1826), 2 C. & P. 307. Au to 
the importance of using the words ‘tof and concerning " both in indictinents 
and statements of claim, sce &. v. Horne (1777), 2 Cowp. 672, H. oon Kev. 
Alderton (1756), Say. 280, cited in &. v. Horne, supra, per DE GREY, Ode at 

. 656; R. v. Maralen ately 4M. & S. 164; Johneon ¥. Aylmer (164M), ro. 

ac. 196; Lowfield v, Bancroft (1732), 2 Stra. 934; Craft v. Boite (108%), 1 
Wma. Saund. 310, 315, n. (h), citing Clement v. Fisher (1827), 7 B.& ('. 459; 
Junes y. Stevens (1822), 11 Price, 235, per Woon, B., at pp. 276, 277; Mall v. 
Blandy (1827), 1 ¥. & J. 480; and see note (t), p. 657, pos. The words are 
never in practice omitted now from the pleading. 

(/) For the definitions, see p. 606, ante, 
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not be published in connection with such circumstances, and to such 
persons knowing those circumstances, as to convey & meaning very 
different from that which would be understood from the same words 
published in different circumstances(g). It follows from the 
words being construed in the light of the circumstances, and not 
necessarily literally, that it is not essential that the plaintiff should be 
named in the statement (i), nor that the words should be defamatory 
of the plaintiff in their primary sense. 


1198. On the issue of publication of and concerning the plaintiff, 
it is enough if the plaintiff be sufficiently referred to so that 
reasonable persons to whom the statement is published would apply 
the statement to the plaintiff, and for this purpose recourse may be 
had to the innuendo pointing out the plaintiff as the particular 
individual to whom the statement applies in its natural meaning (1), 





(g) Cupital and Counties Bank v. Henty (1882), 7 App. Cas. 741, per Lord 
BLACKBURN, at p. 771. See also River Wear Commissioners vy. Adamson (1877), 
2 App. Cas. 743, er Lord Buackury, at p. 763, citing notes to Craft v. Boite 
(1669), 1 Wms. Saund. 310, 515; see note (b), p. 639, ante. As to the conse- 
quent danger of citing cases asto the meaning of particular words, see note (¢), 

. 639, ante. 

(h) Le Fane vy. Malcomson (1848), 1 H. Tu. Cas. 637, cited note (e), p. 641, ante; 
compare Merywether v. Turner (1849), 19 L. J. (c. P.) 10, Ex. Ch. As to using 
asterisks and initiul lettors, see note (e) p. 641, ante. Where a libel on its face 
doos not expressly refer to the plaintiff, some extrinsic evidence must be given 
4 ee Maras it with the plaintiff (Fournet vy. Pearson, Ltd. (1897), 14 

a Bde oe Davy We e 

(8) Jones v. oe (F.) & Co., [1909] 2 K. B, 444, O. A, al Farwe i, LJ., 
at p. 477; Le Fanu v. Malcomson, supra, at pp. 664, 668. In Hulton (£.) & Co. 
v. Jones [1910] A. ©, 20, Lord Lorgsurn, 1.C., said, at p. 241, ‘If the 
intention of the writer be immaterial in considering whether the matter written 
is defamatory, I do not eee why it need be relevant in considering whether it is 
dofamatory of the plaintiff’; and, during the argument, he sugyested that the 

uestion 18 not who was meant, but who waa hit. This appears to conflict with 
the following passage from the judgment of Farwgtt, LJ. (S. C. [1909], 2K. B. 
at p.481): ‘*The libeller ie not liable to the plaintiff unless it is proved that the 
libol was aimed at or intended to hit him; the manner of proof being such as I 
havo already stated. If the libel was true of another pee and honestly aimed 
at aud intended for him, and not for the plaintiff, the latter has no cause of 
action, although all his acquaintances may fit the cap on him. If this 
were not #0, no newspaper could ever venture to publish a true statement 
of A. lost some other person answering the description should suffer 
thereby.” But it seema to follow from the judgment of Lord Loresurn that, 
in the case put by Farwet, L.J., if the friends and acquaintances of the 
plaintiff may reasonably fit the age the plaintiff, the writer would be liable to 
the plaintiff if the jury find that the plaintiff was hit, although the defendant 
aleo hit, and honestly intended to hit, another person. The intention of the 
writor is immaterial according to the decision of the House of Lords, and it will 
henceforth be prudent for writers to use such exclusive descriptions of persons, 
real or fictitious, when they are using defamatory words, that reasonable men 
may not apply them to persone whom the writer did not intend to describe. 
The facts in Jones v. Hulton (E.) & Co., supra, were as follows :—The defen- 
dants, owners and publishers of a newspaper, published in an article, which 
purported to deal with actual facta and not mere fiction, defamatory state- 
ments of a person believed by the author of the article and the editor to be a 
fictitious personage with an unusual name, “ Artemus Jones.” The name was 
that of the ete who was unknown to the author and the editor. In an 
action for libel it was admitted that neither the writer nor the editor nor the 
defendants intended to defame the plaintiff, but evidence was given by his 
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provided the words complained of could mean or include the 
plaintiff and there is evidence justifying such an inference. 
The defendant cannot be heard to say on this issue that he did 
not intend in his own mind to refer to the plaintiff contrary to the 
true meaning of his own words as interpreted by relevant surround- 
ing circumstances. But it is open to the defendant to prove the 
surrounding circumstances, 60 as to show that although the words 
appear to refer to the plaintiff, that is not their true intent and 
meaning (k). The question of importance on this issue is,—did the 
statement as published hit the plaintiff ? (1). 

So, likewise, if the statement applies to the plaintiff, the burden 
is on the plaintiff, or the defendant according as the words do or do 
not require an innuendo, to show the actual meaning of the statement 
as interpreted in the light of the circumstances of its publication, 
and it is open to the defendant to show that the statement so 
interpreted is innocent; but the defendant cannot convert a 
defamatory into an innocent statement by showing that he did not 
in his own mind intend to convey a defamatory meaning. The 
question of importance on this issue is, Did the statement as 
published of the plaintiff defame him ? (m). 


1199. In order that the statement complained of in an action of 
libel or slander may be construed or interpreted, it is essential that 
the actual words, and not merely their substance, should be set forth 
verbatin in the statement of claim (7) or indictment (7), and proved 





friends that they thought the article referred to him. On oY oa by the 
defetidants from a verdict and judgment for the plaintiff, it was held by the 
Court of Appeal (Lord ALVERsTonE, O.J., and Faaweun, Iod., FLETCHER 
Moutron, 1.J., dissenting) that the plaintiff was entitled to succoad ( [1909] 
2 K. B. 444, C. A.) ; and on appeal to the House of Lords (Lord Lorenurn, 
I.C., and Tords ATKINSON, GORELL, and Suaw or DunreeMLing) this 
decision was affirmed, sub num. Hulton (E.) & Co. v. Jones, [1910] A. C. 20. 
Lords ATKINSON and GORELL (ébid., at p. 25) concurred substantially with 
the judgment of Farweut, L.J., in the Court of Appeal as well as with 
the judgment of Lord Loresorn, I..C. The question is whether roason- 
able men in all the circumstances of the publication apply the statement to 
the plaintiff. If so, it is published of and concerning the plaintiff, no matter 
whut the intention of the writer in his own mind may have been. If 
the statement complained of appeared in what was apparently a work of 
fiction, the plaintiff would require very strong evidence to support his case. As 
to the intention of the defendant und as to the meaning and use of the words 
Bea and concerning " the plaintiff, seo note (e), p. 641, ante, and the cases there 
ci 

(k) Jones v. Hulton (E.) & Co., [1909] 2 K. B. 444, per Fanwet, L.J., at 
p. 479. The test is what reasonable persons to whom the words were published 
would understand them to mean in the circumstances of the particular case. 

(2) See note (2), p. 642, ante. Saeed 

(m) On this issue it has always been recognised that the intention of the 
defendant cannot override the meaning of the words as interpreted in the light 
uf the circumstances of the publication; see notes (y) and (1), P. 642, ante. 

(») The Common Law Procedure Act, 1852 (15 & 16 Vict. c. 74), s. 61, refers 
to the "‘ words or matter set forth "’ (see note (#), p. 639, ante). By the old rules 
of pleading the actual words were required to be set forth in the n OF 
in ent, and this is still the law (Capital and Counties Dank v. Henty (1882), 
7 App. Cas, 741, per Lord BLAcKECRN, at pp. 771, 712, citing Bradlauqh v. BR. 
(1878), 3 Q. B. D. 607, C. A. and Harris y. Warre (1879), 4 C. P. D. 128), 
See also Zenobio v, Axtell (1795), 6 Term Rep. 162; Wod v. Brown (1815), 3 
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at the trial (0). It is not sufficient for a witness to depose to the 
substance of the statement, or to the impression made on his mind 
by a conversation (p), or the reading of written matter(q); for 
otherwise the witness would usurp the functions of the judge and 
jury (r). 


1200. The defendant has a right to have the whole of a 
publication read, from which extracts are set forth in the statement 





Marsh. 522; Wright v. Clements (1820),3 B. & Ald. 503; Gutsole v. Mathers 
(1836), 1 M. & W. 495; and Salvmon v. Lawson (1846), 8 Q. B. 823, cited in 
notes to Craft vy. Buite (1669), 1 Wms. Saund. 310, 311, n. (a); gee also Cook vy. 
(ox (1814), 3M. & 8, 110; West v. Smith (1836), 4 Dowl. 703). But where the 
plaintiff set forth in his declaration the actual words of which he complained, 
which were contained in a letter, and omitted to set forth the rest of the letter, 
which had no bearing on the nature of the imputation and did not in any degree 
alter its quality or effect, it was held that the omission was not @ ground of 
variance Cituther ford v. Evans (1830), 6 Bing. 451). Compare Bourke v. Warren 
(N26), 2 C.& P. 307; and Buckingham y. Murray (1825), 2 C. & P. 46 (where 
the contents of a libellous index were set forth without inserting the article 
therein referred to). In Saunders v. Bate (1856), 1 H. & N. 402, where the 
declaration set out the purport of the libel, the judge at tho trial properly 
allowed it to be scinudad by introducing a letter alleged to contain the libel 
followed by the words “meaning thereby” before the libel charged in the 
declaration. As to amendment, see further R.S. C., Ord. 28, r.1, note (0), infra, 
note (7), p. G45, post, and note (0), p. 648, post. As to the rule, making it incum- 
bent to set out the words compluined of, being applicable to indictments as 
woll as to atatemonts of claim, see Mrudlaugh v. &. (1878), 3Q. B.D. 607, 
C. A., and the casos there cited, and note (p), p. 741, post. As to it being now 
unnecessary to set out the obscene passages in any indictment or other 
judicial proceeding against the publisher of any obscene libel, see the Law of 
abel Amendinent Act, 1888 (51 & 52 Vict. c. 64), 8.7; and nute(g), p. 737, post. 

(0) AP Connell v. M’ Kenna (1860), 10 I. C.L. BR. 5113 Armitage v. Dunster 
(1785), 4 Doug. (K. 3.) 291. An allegation of words spoken affirmatively is not 
supported by proof that thoy were spoken by way of interrogatory (/arnes v. 
Holloway (1799), 8 Term Rop, 150); nor is an allegation of words spoken to the 
plaintiff in tho second persun supported by proof of words spoken of him in his 
presence in the third person (Stannard vy. Hiurper (1829), 5 Man. & Ry. (K. B.) 
295). The words “ Hancock's wife is a great thicf, and ought to have been 
transported soven years ago,” are not supported by proof of the speaking of 
the words ‘‘ Hancock's wife is a dumned bad one; she ought to have been 
transported sevon years ago” (Hancock v. Winter iL. 7 Taunt. 204: there 
wus no innuendo in that case}. Words spoken at different tines have been 
held to be admiasible in evidence on one count (Charlter v. Larret (1790), 
Peake, 32 (22]). But the plaintiff will, subject to leave being given to amend, 
be bound by his particulars. The court in Cam/field v. Bird (1852), 3 Car. & Kir, 
58, refused to amend when it was of oa that the defendant did not mean by 
the words as proved to imply a slanderous charge. But the question is not 
what the defendant meant, but what the words as proved meant. The proper 
time to apply to amend the stutemont of claim, where there is a variance 
between the statement of claim and the proof, is at the conclusion of the plain- 
tiff's case, though there is jurisdiction to allow an amendment later (Autny v. 
Bravo (1872), L. BR. 4 P. C, 287, 298; see R.S.C., Ord. 28, r. 1). The powers 
of amendment are now vory wide (see R. 8. C., Ord. 25, r.1). As to amendment 
generally, see title Preaprna. 

(p) Harrison v. Bevington (1838), 8 C. & P. 708. 

(7) Rainy v. Brave, supra, where, the defendant having destroyed the letter 
containing the words complained of, it was held that secondary evidence of 
its contents was admissible, but that the actual words as laid must be proved. 
As to the admission of secondary evidence, see title Evipgnce, Vol. XLIL, 
Pp. 422, 518 ef seg. 

(7) Rainy v. Bravo, supra, 
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of claim (s). If the words as set forth in the statement of claim are 
materially qualified by evidence of words not contained in the 
statement of claim, it is a “variance,” though the words as qualified 
are still defamatory (t). It is, however, sufficient for the plaintiff 
to prove part only of a sentence set forth in the statement of claim 
if the remainder does not qualify the part proved, and the part 
proved is intelligible of itself and actionable(u). So where the 
statement of claim sets forth distinct allegations of slander, the 
plaintiff is entitled to a verdict on those which he establishes (1); 
but where the whole of the statement as set forth in the pleading 
constitutes one charge, the whole must be proved (ir). 

‘The court or a judge may at any stage of the proceedings allow 
either party to alter or amend his indorsement or pleading in such 
manner and on such terms as may be just, and all such amendments 
must be made for the purpose of determining the real question in 
controversy between the parties (7). 


Sun-Secr, 2.—The Innuends, 


1201. A statement is primd facie defamatory (y) if the words in 
their natural and primary sense, that is, in their plain and popular 
meaning, are defamatory (a). A statement primd facie defamatory 


~” om te ee EA Be Re ae we se oe vn ee ee 


(8) Cooke v. Hughes (Use8, Ry. & MOU Tn an action for libel contained 
in a newspaper the defendant can insist op having read aa part of the plaintiff's 
case another part of the same newspaper referred to in the libel comnplamed of 
(Thornton vy. Stephen (U8s), 2 Mood. & Bh. 45). But an Varby v. Onseley 
(1806). 1 HT. & N. 1, where the plaintiff had given in evidence, on the queation 
of malice, a paragraph in a cubsequent newspaper contamung similar unputa- 
tions, It was held that the defendaut was not entitled to hive read, as part of 
the plaintiff's case, a paragraph in that newspaper having no reference to 
tho other paragraph; see also Hedley y. Barlow (1865), 4 PF. & BF. O24, per 
CockBURN, C.J., at p. 227 5 Helton y, UO Brien ‘TS85), 160. Ror 07. In an action 
by an author for an alleged libel in a entice of his book, there being nothing 
in the hbel which did not relate to the book, and the only quostion being 
whether the criticism was fair, the defendant can insist on the whole book beng 
putin as part of the plaintiff's case (Straves vy. Frances (1866), 4 F&F. sys, 
As tu the right of the defendant to adduce evidence to explain the menuing of 
the words as distinguished from his own intention, see Junes y. //ulton (f.) & Co, 
(1909) 2K. B. 444, C. A., per Fanwewr, £.0., at p. 479. 

t) hatvy v. Bravo (1o7z), 1. U.4 B.C. 287; compare Bourke y. Warren (1626), 
2C.& P. 307, 

{") Orpuood 4. Barkes (1827), 4 Bing. 261. Tf, however, a man were to say 
You are a thief, fur you stole a woman's heart,” the latter words, as explaining 
the meaning of the charge, could not bo omitted (ited, per Park, J., at 
», 26-3). 

v) fae v. Polley 1796}, 2 Esp. 191 ; compare Compagnon vy, Martin (Vi71), 
2 Wm. BI. 790. 

w) Fiower vy. P'adiey, supra. 

tn R. 8. C., Ord. 24, r. 1. See also note (n), p. 643, note (uv), p. G44, ante, 
and note (oc), p. 648, gost; and title PLeapixo. As to terms, eee Zenodw ¥. 
Arteil (1795), 6 Term Bep. 162; Jacobs v. Schmalts (1890}, 62 1.. T. 121. 

y) In the text the word ‘defamatory " includes “actionable per ee.” 

i Woolnoth v. Meadiws (1804), 6 East, 463; Colman v. Goluin (1762), 3 Dong. 
(x. B.) 90. See notes fe) and (k) to Craft v. Boite (1669), 1 Wms. Saund. 310, 
313 ef seq., 319 ef oeg. ‘In construing the words to see whether they area libel, 
the court is, when nothing is aliogod. to give them an extended sense, to put 
that meaning on them which the words would be understood by oe 
persons to bear” (Capital and Cowntics Dank v. Henly (1882), 7 App. Cas. 141, 
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is prima facie defamatory of the plaintiff if the words specify the 
plaintiff as the person to whom they apply. 


1202. The statement of claim will not disclose a cause of action if 
the words complained of as therein set forth are not prima fucie 
defamatory (J) of the plaintiff, unless he by his statement of claim 
assigns to them a meaning which is defamatory of him. 


1203. An innuendo is an explanatory averment in the statement 
of claim defining the meaning which the plaintiff assigns to the 
words complained of or specifying the plaintiff as the person to whom 
they apply (c). 

The plaintiff is at liberty, in actions of libel and slander, to aver 
that the words or matter complained of were used in a defamatory 
sense, specifying such defamatory sense without any prefatory 
averment (d) to show how such words or matter wore used in that 
sense (e). ut though no such matter of inducement need now be 
btuted on the record, yet without some evidence of facts which, when 
connected with the words complained of, would justify the meaning 
imputed to them, a case ouglit not to go to the jury (/). 


1204. If the words sct forth in the statement of claim are primd 
facie defamatory of the plaintiff, the statement of claim will show a 
good cause of action in this respect, though no innuendo be 


per Lord Brackuven, at p. 772. Compare Jlarvey vy. French (1832), 2 Tyr. 585, 
Kix. Ch. (reading heading of paragraph with the rest of it in the natural meaning 
of the words: rejection of innuendo as surplusage), approved in Wadley v. 
Healey (YSA9), 7 C.1. 891, 605, Ix. Ch. (where the question was whether the 
words without an innuendo were actionable). It is sufficient for a plaintilf 
who complains that he has been hbelled in a newspaper article to show that the 
atutement would convey a defamatory meaning to the ordinary reader reading 
it ne newapapor articles usually are read, although a differont meaning might 
appear from a critical reading of the article (U/unter vy. Ferguson & Co. (1906), 8 
F. (Ct. of Seas.) 74). Where words admit fairly and in their natural sense of 
two ineaninge, the sense in which they were uttered should be left to the jury 
(Stmenonay, Afrtehell (1 S80), G6 App. Cas. 156, P.C.). Where a defendant imputed 
ingratitude to the plaintiff tho latter succeeded, though tho facts on which the 
imputation was based did not support it (Cor v. Lee (1869), L, R. 4 Exch. 284). 

(6) Au innuendo ia necessary not only where the words are not defamatory 
in their ordinary eenee, but also where they have no meaning at all in ordinary 
aceeptation (Aaudings y. Norbury (1858), 1 +7 & F, 341). 

{c) Where a libel was set out which did not appear on its face to refer to the 
plnintiff and there was no innuendo to connect it with him, it was held, even 
after verdict, that the declaration was bad, although it alleged that the 
defundant ‘* published of und concerning the plaintiff the following matter ” 
(Clement v. Fisher (t827), 7B & C. 459). As to pleading an innuendo, to allege 
that a speech in the House of Lords, to which the defendant directed all readors 
of hor letter in a newspaper, referred to the plaintiff, and that therefore the 
ne Sapunes of relerred to the plaintiff, ece Lawrence vy. Newberry (1891), 
Gi 4. 4 4 ds 

(ed) Under the old system of pleading, an innuendo could not extend the sense 
of expresaions beyund their own meaning, unless something was put upon the 
rec) for it to explain (2. v. d/orne (1777), 2 Cowp. 672, per Dz Gray, C.J., at 
p. OS4), 

Common Law Procedure Act, 1852 (15 & 16 Vict. o, 76), #61; seenote (¢), 


p. G39, ante. 
(f ) Capital and Counties Bank y. He 1882), 7 App. Cas. 741, per Tord 
Bevonnn, L.C., ab p. 748, onl (NZ), ¢ ADP id 
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added (q), but it is usual in such a case for the plaintiff to insert an 
mnuendo. 


1205. If the plaintiff inserts an innuendo, and it is insufficient or 
he fails to establish it, he will, unless he is allowed to amend his 
statement of claim by alleging another innuendo, be obliged and 
entitled to rely on the words thomselves (i). 


1206. Where the words or matter set forth in the statement of 
claim, with or without the meaning alleged by the innuendo, show a 
cause of action, the statement of claim is sufficient (i). If the words 
are set forth with an innuendo, the statement of claim will bo 
regarded as containing two counts, one with the innuendo and the 
other without it, proof of cither of which is sufficient (4). 


1207. The burden is on the plaintiff of establishing that the 
meaning which he assigns to the words by an innuendo is the true 
meaning, if it 18 traversed by the defendant (/). The burden is on 
the defendant of establishing that the primdé sacte meaning of the 
words, if defamatory, ia not their true meaning ; and it is open to him 
to show that the context in which the words were used, or the manner 
of their publication, or other facts, caused them to convey an innocent 
meaning to those to whoin they were published (m), though he 
cannot defend himself by showing that he intended in his own 


(7) See the Common Law Lrocedure Act, 1852 (15 & 16 Vict. ¢. 763, 8, 61, and 
note (0), p. G59, ante. 

th) Thin foilows from the Common Law Procedure Act, 1842 (15 & 16 Viet. 0, 
76), 8. G1; eee note (0, p. G89, ante, and Wathoeay, Hall (1868), bo Q. Boots 
Ruby. Tatnel Osseo, 43 0. T. 0005 Afaueare vy. Nnor OST, OE RCL 1. dos; 
Wilhamay, Stee Cissy’, 1 Cr, & Mo675, See further, as ty rejection of innuendo, 
note (i) tu Craft v. Bete 1669), 1 Wins, Saund, 210, 416, Ff the words in ther 
ordinary meaning impute a crinonal offence, an innuendo i unneessury > and 
if an innuends is added, it is sufficient to sav,“ thereby meaning that the plantiff 
had been guilty of an offence puntehable by isoprisonment"” without specifying 
the particular offence (Kinahan vy. M'Cullagh V8T7, WE RC. Ta 4). The 
report there referred to “indictable offence,” but the test is whetho~ the crime 
imputed 18 punishable by corporal pummshinent ; see p. GST, ante, In cases where 
it is clear that the words complained of du not support the innuendo, the court 
may strike out the statement of claim, if an mmnenide in necessary, aa disclomng 
no cause of action; see Michael v. Speers and Mol, Led. (v0), WET. T. 852. 
As to impossible innuendoes, see Jachaon v, Adams (1835), 2 Bing. (6. c.) 402 ; 
note (i) to Craft v. Bove, supra, and note (6), pp. 659, G10, ante. 

(4) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), 8. 61. 

(k) Watkin v. Hall (1868), LR. 3 Q. B. 396. 

(1) There must be evidence of facts which would reasonably make them 
defamatory in the secondary sense alleged by the innuendy (uel v. Tatnell 
(1sse’, 43. T. 5073. Inter rogatories as te the meaning of the defendant in 
reference te the sunuendo will be dualluwed (//eaton v. Goldner, (1910) LK. B 
754, UC. A.; see the adverse criticiom in that case of Poster v. Perryman (UROL } 
8T.L. Ro 115. as to ordering particulars to the like effect). Seo ule title 
Discovery, [nsrection, axv Inrerrogatonizs, Vol. X1., pp. 99 of ery. 

(m} Seo dunes v. Hulton (E.) & Co, (1900) 2 K. B, 444, C. A., per FARwe, 
L.J., at p. 479. Thusin Cromwell's (Lord) Case (1551), 4 Uo. Rep. 12 b, 13 b, 14.48, 
where the plaintiff ened on the words “Thou art a murdorer,” the defendant 
explained that the conversation was about killing harea, and that the words 
meant “thou art a murderer of hares.” As to the form of special plea in that 
case, sce Starkie, Law of Slander and Jabel, p. 355. Kee the Ulustrations 
w Com. Dig., tit. Action on Case for Defamation (7. 15), where words 
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breast not to defame anyone, or not to defame the plaintiff, if he 
did both (n). 


1208. An innuendo will be required if the statement complained of 
is in a foreign language. In such a case the actual words must be set 
out in the statement of claim together with a translation (0). I£ the 
statement as translated is not primd fucie defamatory, an innuendo 
is also required assigning to the words a defamatory meaning. If 
tho sction is for slander and no special damage is alleged, and the 
statement as translated is not prima fucie actionable per se(p), an 


apparently defamatory were explained by other words. Each case stands on 
ity own particular fucta; ace Lenotype Co., Ltd, v. British Empire Type-setting 
Machine Co., Ltd. (1899), 81 L. T. 331, H. LL. Where the Australian News. 
aper Co. published the following statement: ‘* According to the Market Street 
‘voning Ananias both Kemp and McI.ean won the boat race yesterday. Poor 
little noozy,” and the jury found for the defendant, there being evidence on 
which the jury could properly find that the defendant had not reflected on the 
plaintiff's chaructor, it was held that the word “ Ananias,” as applied to the 
plaintiff's newspaper, did not necessarily impute wilful and deliberate falsehood 
to him; and that whether it was used extravagantly or for the purpose of con- 
veying an imputation on the plaintiff was for the jury (Australian Newspayer 
Co, v. Bennett, [1804] A. C, 284, 2...) “* Whether a word is, in any particular 
instance, used, and would be understood as being used, for the purpose of 
conveying an imputation upon the character must be for the jury” (tled.. per 
Lord Herscneien, 1.C., at p. 288). So it ia prima facie actionable to call the 
laintiff a thief, and where the defendant said of the plaintiff, ‘He robbed 
Vohn Whito,” it was held that if the words were used in a sense which did 
not impute a crime, it was for the defendant to show it (7omdlinson vy. Drittle- 
bank (1833), 4 0. & Ad, 650). In Jackson vy. Adame (1830), 2 Bing. (N. ¢.) 402, 
and in Lemon y. Simmons (1888), 37 L. J. (Q. b.) 260, cited in note (4), pp. 639, 
G10, ante, a ood cuuse of action was not shown. As to the words ‘damned 
thief and the like, seo Stbley ve Tomlins (1833), 4 Tyr. 90, and note (4), 
p. G40, ante, For a case where the word “ thieves" was held not to bear the 
innuendo alleged, see Campbell vy. Ritchie & Co., Huy vy. Ritchie & Co., 1907) 
S.C. 1007, As to the words ‘liar and fraud” being merely abusive language, 
we Aynew Vv. British Legal Life Asaurance Co., Ltd. (1906), 8 F, (Ct. of Seas.) 422. 
In Newell yo Fane Art and General Insurance Co., visi A.C. 68, it was said, 
* We must take the document as a whole, and if we take it with the opening 
paasagzo it appoars to mo that theae words are not calculated to convey or sug- 
gost any imputation against the plaintiff... . It is said that an imputation 
may bo inferred, but that inference certainly ie not a necessary inference, and, 
aa it uppears to me, it 18 ueither a natural nora reasonable inference to draw 
from the words in the circumstances in which wo find them" (slid., per Lord 
Suanp, at p. 78), Thero was in that case no innuendo. Compare Heawick v. 
Smith (1907), 24 T. L. R. 160, C. A. As to taking the statement as a whole, see 
alao (Chalmers v. Puyne (1835), 5 Tyr, 766, 

(n) Hulton (EL) & Co. v. Jones, 11910} A. C. 20, per Lord Loresury, L.C., at 

(+) Zenobio y, Axtell (1795), 6 Torm Rep. 162; Jenkins vy. PAdtips (1841), OCL& P. 
7665 and drd., n. (a), citing Cook vy. Cor (S14), 3 Mo & 8. LEO; Slater y, 
Franks (1616), Hob. 126; and as to Welsh words, «Anon. (1616), Hob. 126, and 
note (p), tafra. In Zenobio v, Axtell, aupra, it waa said that the plaintiff should 
have sot forth tho original words and then have translated them on payment of 
costa, showing their application to him. Tho court there gave leave to the 
plaintiff to amend his declaration by inserting the original words. Com 
Jeakina vy. Phillips, eupra (slander in Welsh), where the judge postponed the 
trial to the next day on the termes that the plaintiff paid the costs of the da 
and deposited a sum in respect of costa. In R. v. Goldstein (1821), 3 Brod. i 
Hing. 201, eight out of ten judges held that the indictment was bad for want of 
een ai See as to this case (‘rast v. Hoite (1669), 1 Wms. Saund. 316, 
312, n. (c). 


(p) Where the original Welsh words meant that the plaintiff was ‘‘ perjured,” 
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innuendo is required assigning to the words a moaning which would — Sect. 2. 
make them actionable per se. If the translation does not sufficiently The 
refer to the plaintiff as the person defamed, an innuendo must ba Meaning 
included in the statement of claim to explain the omission (q). If _. of the 
there is no innuendo in the above cases, the statement of claim will Statement. 
disclose no cause of action. In other words, the translation takes Translation, 
the place of the original statement for the purpose of determining 

whether a further innuendo is required. The translation and any Translation 


innuendo must be proved. Further, it is necessary for the plaintiff ons 
" nust be 


to prove at the trial that the foreign words were understood by proved, 
persons to whom they were published in the sense of the trans. 
lation (r), or, where there is a further innuendo, in the sense of that 
innuendo. 


1209. It is always prudent to explain by an innuendo “slang” Ci) Slang 
words and €Xpressions (4), words with it local meaning (0), words worda, 
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but they were translated “ forsworn,” it was held that a good cause of action 
wus not shown (Hosa v. Larrence (151), Sty. 263), But in such a oe the 
court has jurisdiction to amend. 

() i Zenobiv ¥, Aatell (795), 6 Terin Rep, 162, per Lord Kusyon, C.J., at 

. 165, 

(r) It is still usual and safer to aver in the stafoment of claim that foreign 
words were understood by those to whom they were published. The latter purt 
of the Common Jaw Procedure Act, 1862 (16 & 16 Viet. ¢. 70), #. GL (nee 
note (¢), p. 640, ante’, might appear to dispense with the necessity of ao doing, 
But in Amann v. Dana (1860), 8 CL BL (x. 3.) 697, Winntans, J, during the 
argument, commenting on the fact that there was no averment in the declura- 
tion that the persons itn whose hearmg the worda were spoken understout 
German, said, at p. 600: In Flertueed y. Curley 1619), Hob, 267, 268, Lond 
Hosart says—The slander and damage consist in the apprehension of the 
hearers" (compare Hankinson vo Bilby C847), 16M. & W. 442, aud seg note (4), 
p. 666, post), “and therefore slanderous words ia Wesh Lear no action, except 
von affirm that they were spoken in the hearing of them that understoud the 
Welsh tungne”; and ho also cited Craft ve Bote (1069), 1 Wine, Sannd, 310, 
notes (1) (a) and (6°, [’vice ve dendings O01, Cro. Bha. 864 (which decided 
that slander spoken in a language net understood by those who hear it i not 
actionable), aud 2. v. (ioldatetn (8215, 3 Brod. & Pang. 201; but did not refer 
to the Common Law Procedure Act, 1862 (15 & 16 Viet. c. TO Tt was uot 
necessary to aver in actions brought in the Courts of Great Seasons in Wales 
(abolished by tho Law Terms Act, 1830 (11 Geo. 4&1 Will. 4, ¢. 70). 8.14, hat 
the hearera understood the Welsh languages for it was ap citdaded > pees Craft 
v, Botte (1669), 1 Wma. Saund., 310, 311, n. (1). Aste the Latin langnage, in 
Jones v. Leavera (1406', Cro, Eliz. 496, the plaintiff declared that tli defendant 
“ dixit et propalavit hiec Latina verba in presentia diversorum, qui intelloxerant 
Romanam linguam, yiz., ‘initoicus meus'” (innuendys the plaintiff) “ois an 
extortioner,’ ” 

(s) Decisions aa to the meaning of particular phrases and expressions are of 
little value when applied to cases where the context and circumstances in which 
they are used are different. The slang of one generation is raroly the slang of 
the succeeding generation. A slang werd which once required an innuendo 
may later be accepted as a recognised English word and require no inauendo to 
explain it, ¢.g., “boycott.” Another may become obsolete. The meaning may 
vary from time to time. The old cases are for this purpose dangerous to rely 
on as authorities. Even the modern casos are for the most part useless to cite 
as to the meaning of words, The following words and expromions have been 
the subjects of reported casea:——Physicians: “ Quark-salyer” (Allen v, Eaton 
(1629), 1 Roll. Abr. 54 (actionable)}; “quack” (Dakhyl v. Labouchere (1907), 
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used by particular classes of persons(a), words which have tio 
meaning at all in the ordinary acceptation (b), novel combinations 





(1908} 2K. B. 326, n., 1. L.; “empiric” and “ mountebank " (@oddart v. Hasel. 
Joot (1636), 1 Roll. Abr. 54 factioea te) Lawyers and barristers: ‘' Daffa- 
down-dilly ” (/eares’ Case (1634), 1 Roll. Abr. 55 (actionable, because it signifies 
an “ambidexter”)); ‘“ambodexter” (Anon. (1613), Godb. 214 (case 304) 
(actionable, because it siguifies one who takes money from both sides) 
* jackunapo” (Lulmer v, duyer (1594), Cro. Eliz. 342, whore it was held that the 
following words, ‘IIo is a paltry lawyer and hath as much law as a jack-an- 
ape” were actionable). In Cawdry v. Telley (1632), Godb. 441, it was said 
that tho action in /’ulmer v. Boyer, supra, would not have luin had the words 
been “He hath no more wit than a jackanapes.” Newspapers: ‘‘ Ananias”’ 
and ‘* poor little noozy ” (Australian Newspaper Co. v. Bennett, [1894] A. C. 284, 
P. C.). Justicos: ‘ Beetlo-headed ” (How y. Prinn (1102), 2 Salk. 694, con- 
sidered in Alerander v. Jenkina, [1892] 1 Q. 3B. 797, C. A., per Lord Henscnent, 
at p. 801 (not actionable per se) ); *half-cared” Sebecie v. Bridges (1631), Cro. 
Car, 223). Other instances: “‘ Welsher” (Jlackman v. Bryant (1872), 27 L, T. 
91); “his shop is in the market” (ded v. Zatnell (1880), 43 L. T. 507); 
“regular prover under bankruptcies” (Angle v. Alerander (1830), 7 Bing. 
119, Ex. Ch.; the decision in which case that a profatory averment was neces- 
eary ix no Jonger luw, though an innuendos is required); “swindler” (see the 
eases cited in note (4), pp. 639, 640, ante); “wrong uns” (Arnold and Butler v. 
Bottomley, | 2K. B.151,C. A., where the term ‘ bucket-shop’’ was also 
roferred to); “lame-duck” (Morris v. Langdale (1800), 2 Bos. & P. 284); 
black shavp” ee Vv. Gregory (1843), 11M. & W. 287; decided before the 
Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), 8. 61; compare 
Angle vy. Alesander, supra); “lackleg” (Burnett v. Allen (1858), 3 I. & N, 
376); but in O'Bries v. Clement (1846), 16 M. & W. 159, Potiock, C.L., at 
p. 167, eaid that it was hardly necessary to oxplain either ‘ black sheep’’ or 
*hlackleg ” to be libellous, fe, defumatory as distinguished from being 
actionable per se, if apoken; “manu of straw" (Luton vy. Juhus (1842), 1 Dowl. 
N. 8.) G02), 
(t) Soe 7'uck's Case (1608), 1 Roll. Abr. 86; cited in Anon. (1616), Hob. 126 
(" Thou art an heoler of felons,” which in somo places mennt “a smotherer 
or coverer of felons”), referred to in AL Greer vy. Gregory (1843), 11 M. & W. 
287, by Parke, 3, at p. 206, a8 a strong instance of the old rule that the court 
la te inform itself of the meamng of Enghsh words, though unusual, and 
yecultar to a particular country, without any averment as to the local use of 
those tertns ; #00 also ator. pes Hob. 126 (idonor"” meaning “ perjured”); 
compare [ridham vy. Tucker (1609), Yelv. 153, “‘ Thou art a healer of felony,’ 
whero it was adjudged pro guerente, for healer of felony isa word known in the 
county of Devon to be a concealer or hider of felony, as in the county of York 
to say to one, ‘Thou hust strained a mare’ will bear action, for it is vulgarly 
takon to steal amare.” ut tho case of Angle v, Alerander (1830), 7 Bing. 119, 
23, Ex. Ch., in the analogous case of slunder, decided that a distinct ayer- 
ment, that particular English words had acquired some sense different from 
their natural sense, was ne: ossary, and that an innuendo without such averment 
was insufficient (tid. per PARKE, B.), and now, having regard to the Common 
Law Procedure Act, 1892 (15 & 16 Vict. c. 76), 6. 61, an innuendo is sufficient 
in euch cases without a prefatery averment. The plaintiff must prove the 
innuendo. 

(a) Thus, if it were said of an undergraduate of Oxford University or 
Cambridge University that he was ‘sent down " or “ rusticated,” the imputation 
would be defamatory. If it were said of a member of tho London Stock 
Exchange that he kept a “bucket shop” or had been “hammered.” the 
imputation would be not merely defamatory but actionable per se. For illustra- 
tions, see note (s), p.649, ante, and eupra. An innuendo is essential in such a case. 

(b) Hawlings v. Norbury (1858), 1 F. & F. 341. An innuendo is essential 
in such a case. If there is no cause of action unless the words are actionable 
per ec, an innuendo is required which will give them euch a moaning unless 
they mmguannchipy unm Dear rpo gg ap Tl aa eal see Ruulings ¥. 
Norbury, supra; Cow v. Cooper (1863), 9 L. T. 329. 
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of words (c), proverbial expressions (d), historical and literary allu- 
sions (e), and the like. It is necessary or unnecessary so to do, 
according as ordinary persons at the present day would understand 
them, without explanation of the surrounding circumstances or 
extrinsic facts, to be defamatory or actionable per se, as the case 


may be (/). 


1210. An innuendo is generally (9) necessary where the 
imputation is made in an oblique way (h), or by way of question (:), 
conjecture (i), epithet (/), report (m), or exclamation (1), or where 
the plaintiff is indirectly described (0), or the imputation is made by 
antithesis (p), or in any other than a direct and explicit manner (q) ; 


(( An innuendo is ersentinl in such a case as a general rule. It waa 
held, however, in Homer vy. Taunton (1800', 5 HW. & N. 601, that no innuendo 
was required to explain the word “ truckmaster," and that though there was ne 
innuendo and no evidence as to the meaning of the expression, it was properly 
left to the jury to say whether in all the circumstances the jury found that the 
words were used ina libellous sense. Tho judgment proceeded upan the 
pron that the werd is composed of two English words intelligible to every - 
wily. ‘The jury having found for the plaintill, the court supperted the verdi t. 
The case is exceptional ; see the comments in note (k) to Gra/t ve Bote (Land, 
1 Wins, Saund. 310, $21, and the illustrations given in note (4°, pp. 649, 650, aafr, 

(¢d) Where the allusion has a well-known defamatory weaning so that 
ordinary persons would understand the words in that sense, no inmendo is 
neressary ; eee note (oe), p. G23, axfe. 

(e) See note (/), aepra. But proverba become purt of the language of the 
people while histarical and literary allusions rarely do. The eaprosnon “the 
mat Friday" requires an innuendo to explain it as imputing degrading subser- 
viency, and it might be difficult to prove the innuendo; Kea note (0), p. 628, aate, 
It is libellous to write of a solicitor, and it would be actionabio per se to suv of 
a solicitor in tho way of his profeauon, that he outiloes Moser, Quick, Gaminon 
and Snap" (Woodgate v. Aufout (1869), 4 FL & FP. 202). A literary allusion will 
almost certainly require an innuends, Agto “Ananias,” sea Anatralian News. 
paper Co. v, Bennett, (1844) A.C. 284, 2K8, 280, 2. C, where owas anid: ‘Thea 
question therefore is whether in all the-o cucuinatances it can be sind that 
a jury of reasonable men could not possibly find that the article, although it 
contains that which had much better not have been published, did not reflect 
upon the plaintiff's character or even upon his conduct in reimhon to the 
newspaper. The jury have so found and... it would be exceeding the 
legitimate function of the court if the verdict were set nada and a new trial 
ordered... . The comt would then be taking upon steelf the function which 
the law haa committed to the jury, of looking at the alleged libelous matter as 
a whole, and determming whether it is published of and concerning tho plamn- 
tiff, and whether it bears the innuendo which the plaintiff necks to attach te it” 
See also as to this case note (m), pp. 617, 645, ante, An to the functions of 
judge and jury, sco further, pp. bas ef aq, post, 

) See notes (4), pp. Gv, bol, ante, (Q-- (4), p. Bald, ante, and («}~ %), enpre, 
t Soe pp. 6416, GAS, ante. ; ies 
(ht Com. Dig., tit. Action on Case for Defamation, “ manter of Aprakine 

(E. 1). é 

(i) Tbid., (F. 2, ; ; : 

(k) Lbid., (i. 3}, and contrast tid. (F.13). As fo worm conveying a mere 
suapicion of crime, see p. 635, aafe, ; 

if Com. Dig., tit. Action ou Care for Defamation (TE. 4). 

(in) Jlad., Ve 3}. 

(n) Jbid., (E. 6}. 

(o) Lud., te 7). 

p) Lbvd., (E. 8). : 
th E.g., % beading such as “Shameful conduct of an attorney " (/ etvie v, 

Clement (1820), 3 B. & Ald. 702; sub nom. Clement v. dewis (3822), 3 Brod. & 
Bing. 297, Ex. Ch. ; compare Bishop v. Latimer (1661), 4 L. T. 176), 
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and an innuendo is sufficient without a prefat 
sien en preiatory averment to 


Though the words in their natural sense are innocent 
laudatory of the plaintiff, yet if in the circumstances of he 
particular case the words convey a meaning which is defamatory or 
actionable per se, as where they are ironical, the plaintiff may by an 
innuendo assign a defamatory sense (s). But in such a case 
it is prudent to allege that the statement was made ironically (a). 

If the statement complained of is of the nature of a pic- 
torial libel, the picture must be described with the circumstances 
which are relied on to support the innuendo()). For in such a 
case the picture takes the place of a written statement, which must 
be fully set forth in the stalement of claim. 


Sun-Sect. 3.—Functions of Judge and Jury. 


1211. In construing the words complained of, in order to see 
whether tho plaintiff has made out a case to be left to the jury, the 
judge must, where nothing is alleged to give the words an extended 
sense, consider the statement a8 a whole, and interpret the words 
in their plain and popular meaning. If the words s0 interpreted 
are rensonably caleulated to defame the plaintiff, he must leave it to 
the jury to say whether they did, in fact, defame him; if not, he 
niust give judgment for the defendant without leaving the case 
to the jury (¢). 


1212. Where there is an innuendo or something is alleged to give 
the words a sense which differs from their plain and popular 
Ineaning, the judge must consider not meely the statement 
complained of (d), and the context in which it appears or was made, 
but he must also take Into account the manner and oceasion of the 
publication (7), the persons to whom it was published (j’), and a!) 


(r) See note (0, p. G80, ante, 

(#) Bondell vy. Jones ee M. & W. 446 (‘‘ honest lawyer"), cited in note ()), 
(110, p. 641, ante. Jn that cane the declaration used the words * published a certain 
iromenl, falee, scandalous, malicious and defatnatery hbel of and concerning etc. 
containing therein the ironical, false etc. matter fullowimg of and concerning etc. 
ier is to say etc.).” See also &. vy. Brown (Dr.) (1706), 11 Mod. Rep. 86, per 

lout, C.d., cited by Parke. 15., in Beydell v. donee, supra, at p. 449._ 

a) See the form of declaration in 2 ydedl v. Jones, aupera. 

(A) See note iy’, p. GOK, ued. In the case of a pictorml hbel an innuendo is 
AWul eB DONAry. 

ir} See notes (O—( 4, pp. GIs, G19, arte. Tn Need? y. Fine Art and General 
Inexrance Co., (1a) A.C. 6S, there was no innuendo. 

id) J.e., thestatement asa whole. See Neridly, Fine Art and General Insurance 
Cu, aupa, at p. 7d. As to consuerng the wholu of a conversation, see p. 645, 
ante, 

(e) Cazatal and Conntics Bark vy. Tfenty (1882, T App. Cas. 741, per Lord 
Sevaurny, 1..C., at p. 744. and per Tard Bhacnnuny, at p. 771; see also Australian 
Newspaper Co. ¥. Jiennett, (1694) A. C. 234, PCL, per Lord Herscugn, L.C., 
at p. 288, and note (m), pp. 647, 648, ante, and note (¢), p. 651, ante. 

f) “The manner i the publication and the things relative to which the 
words are publiehed, and which the pereon publishing knew or ought to have 
known would influence thuse to whom it was published in putting a meanin 
on the words, are all material in determining whether the writing is calculated 
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other facts which are properly in evidence as affocting the meaning 
of the statement in the circumstances of the particular case. 

If the judge, interpreting the statement in the light of the 
circumstances of the particular case, is satisfied that the words 
are capable of the meaning ascribed to them by the innuendo, he 
must leave it to the jury to say whether the statement in fact 
conveyed the meaning ascribed tu it(y). If he is not go satisfied, it 
is his duty not to leave the question raised by the innuendo to 
the jury. 

But the judge, in determining whethor the words are capable of 


to convey a hbellous imputation. There aro no words ao plain that they may 
not be published with reference to such circumstances, and such persons knowe 
ing thore circumstances, as to convey a meaning very different from that which 
would be understeod from the same words used under [air] different circum- 
stances" (Capital and Countira Bank v. Henty (1882), 7 App. Cas, 41, per Lord 
Biackaunn, at p. 771). As tothe words ‘the person publishing knew or ought 
to have known,” the defendant cannot eseapo huibihty morely because he did not 
intend to defame the plaintiff or anyone else, if in fuct ho did defame the 
plaintiff (Zfelton (F.) & Co. v. Jones, (1910) A.C. 20), 

(g) It is not the law that the question of libel or no libel must alwaya and 
necessarily be left tu a jury as to words net in themselves (Ge, in theie proper 
and natura) meaning, according to the ordinary rules for the interpretation of 
written instruments, libellous, without some evidence of facta caleulated to fead 
reasonable men to understand them in a libellous senas (Chpttal and Counties 
Jtunk y. Henly, supra, at p. 743). As to the principal casea dealing with the reapec. 
tive provinces of judge and jury on the question of Libel or no dibel, when the 
alleged libellous meaning is not to be collected according to ordinary rules of 
construction from the mera words used, see the following cases cited by Lord 
SELBORNE, I..U., in Caprtaland Counties Bank y. Henty, supra, at p. 743 —- Weal. 
noth v. Meadows (1804), 5 East, 465, Wood v. Brown (1815; 6 Taunt. 1696 Wright 
Vv. Clementa (1820), 3 L. & Aid. vlid 3 Crolilsdemn Vv. Pusa (18627), ts lt. \ (*, lot; 
Iharne wv. Stowell 881), 12 Ad. & ELT; Capel v, cones (1847), 4 CO. 2. 259, 
and the following pasaave from the judgmont of Winton, CJ, in Sturt ¥. Blagg 
(1847), 10 Q. B. 906, cited by Lord Sennonneg, L.C., in Capital and Counties Bank 
v. Fenty, supra, at p. T44:— "Tt in the duty of tho judge to muy whether 
publication 18 capable of the meaning asoriled to it by an innenda: but when 
the judge is satisfied of that, it must be left to the jury to say whether the 
publication has the meaning so ascribed tot.” Se also the following additional 
authorities considered by Lord Brackur en in Cuprbul and Countion Hunk v. Henty, 
eupra,at pp. 76 fag. *-- 2. v. Sh ipiey ViS4), 4 Doug. (Kk. 8573; Parmefer vy. Coup- 
land (1810), 6 M. & W. 105, 108; J/art v. Wail (1877), 2 C. P.O. 146; Pisher v. 
Clement 18305, 10 BL & C4025 and Mulligan v. Cole (1875), L. B. 10 Ca. 1. 549. 
See also Cajrtud aud Comtua Bank v. Henty (1882), 7 App Cas. 741, pasar. 
The following passage from the jen of Brett, Ld. in 8. C. (1850), 
6C. P. D. 514, C. A, at p. S41—" Tt seema to ne unreasonable that when there 
are a number of good interpietations, the only bad one should he seized upon 
to give a defamatory sense to the ducuments "~-was quoted with approval in 
Nevill vw. Fane Art and General Insurance Co. (1597) A. CL 65, by Lord 
Harspexy, L.C., at p. 73. The following cases may also be considered :-— 
Austraiian Newspaper Co. v. [ennett, [1994] A. ©. 284, P. C.; Hunt v. 
Goodlake (1873), 43 L. J. (c. Pp.) 54; Coz v. Lee (1869;, L. 4 Exch. 254; 
Buylia ¥. Laverence (1840), 11 Ad. & El. 920 5 OO Dounjhue v. Husery VST1), 5 1. BB 
C, L. 124, Ex. Ch.; Stockdale v. Tarte (1836), 4 Ad. & EL 1016; Street y, 
Licensed Vietuatiers’ Society (1874), 22 W. R. 5533 OG frien v. Sultabury ( Marguts) 


(185%), 643. P. 215, to the effect that it would boa misdirection for the judge to- 


tell the jury that the question for them is not what was the sense reawnably 
conveyed but the defendant's intention. As to the intention of the defendant 
on the issue of libel or no libel, see Hulton (F.) & Co, v. Jones, (1010) A. C. 20. 
As to words capable of two meanings, see Simmons v. Mitchell (1880), 6 App. Cas. 
156, P. C+ Churchill v. Gedney (1559), 63 J. P. 471, vote (py), p. 635, ante. 
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the meaning assigned, ought not to take into account mere 
conjectures which a person to whom the statement is published 
might possibly though unreasonably form (/). 


1213. Where the words in their natural meaning are not 
defamatory or actionable per se (as the case may require), the 
plaintiff must at the trial satisfy the judge of the existence of 
cireumstances which lead to the conclusion that the words might 
reasonably convey the meaning assigned by the innuendo to persons 
to whom they were published, and if the plaintiff fails to do so, 
there is no case to go to the jury, and judgment should be entered 
for the defendant. 

If in such a case the judge leaves the decision of whether or not 
the words did convey the meaning assigned to persons to whom 
they were published, the Court of Appeal will give judgment for the 
defendant. In the Court of Appeal the burden is not on the defen- 
dant to show that the words were incapable of the meaning assigned ; 
it is enflicient for him to show that the plaintiff did not discharge 
the burden which was on tho plaintiff (2). 


1214. Tho defendant is always entitled to have the question of 
libel or no Jibel, slander or no slander, left to the jury, and if he 
ean get cither the judge or the jury to be in his favour he succeeds ; 
Whereas the plaintiff, or the prosecutor, in criminal proceedings for 
libel, cannot succeed unless he gets both the judge and the jury to 
decide in his favour (4). 


1215. The proper course for the judge to adopt in civil or 
criminal proceodings for libel, where there is a case to go to the 
jury, is to define what is a libel in point of law, and leave it to the 
jury to pronounce their opinion as a matter of fact whether 
the particular publication falls within that definition or not(/). 
The judge may as a matter of advice express his own opinion as to 
the nature of the particular publication (m), but he is not bound to 


(h) See Capital and Counties Bank v. Henty (1882), 7 App. Cas. 741, per Lord 
Seivorne, 1.C,, at p. T4445 Necild vy. Mine Artand Generud Insurance Co., [1897] 
A, (0. 68, per Lord Tacsutry, 1.C., at pp. 73, 76. In the latter case there waa 
no innuende, “If it is said that because it is suggested that it may he 
libellous it must go the jury, 1 entirely differ from that view. The words 
must be susceptible of a tibellius mheaning in this sense, that a reasonable man 
could construe them unfavourably in such a sense as to make some imputation 
upon the person complaining ™ (a/sd., at p. 76). As to Scottish law, wherely 
an ixsuo must be directed when tho words are reasonably capable of being 
understood in a libellous sense so that there is a question for the jury, see 
hitvhie & Co. ¥. Seaton (1891, 641. T. 210, TL. ° 

(4) Seo Capital and Countsea Bank vy, Hentu, supra, at pp. 176, 782; Mulligan 
v, Cole (1875), T. RB. 10 Q. B. 540; Prost v. London Joint Stock Bank (1906), 22 
T. LR. 760, C. A. As to motions by a plaintiff for a now trial, ree Atetra/ian 
Newspaper Co. ¥. Bennett, (1894) ALC. sd, PC, per Lord Herscnect, L.C., 


at p. 288, 

& Capital and Counties Rank v. Henty, aupra, per Tord BLacksvryx, at 
p. 176, dealing with the effoct of the Libel Act, 1792 (42 Geo, 3, c. 60). 

1) Parmiter y. Coupland (15405, 6 M. & W. 105, 108, 109. 

m) Ibid, at p. 108; Barby v. Oneeley (1856), 1 H. & Nv i. In Dakhyl vy. 
Labouchere (1907) [1908] 2 K. B. 325, », H. Li, the judge's expression of 
Opwion amounted to @ misdirection. There the defendant justified the 
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do so as 4 matter of law (n), and it would be wrong for the judge to Scr. 2. 
direct the jury positively that they must find that a particular The 





publication is a libel or a slander (0). Meaning 
of the 
Statement, 
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Secr. 1.—Jn Libel Actions, 
Subp-Sectr 1.—Ja General. 


1216. No action or prosecution for a libel will lie unless there Libel 
has been a publication (p), and a person who publishes a libel, (iy 12 prose. 
though he had no part in composing or coutriving it, may be cutions 
liable to an action or criminal proceedings (gq). To support an 


expression ‘‘quack of the rankest species.” Tho judgo told the jury, 
aud in substance directed then, that the word “quack "’ moant a pro- 
tender to skill which the pretender did not possess. But the House of Lords 
held that there are other meanings of the word ‘ quack,” suchas a person who, 
however skilled, londs himself to a medical impusture, and that the jury wore 
the persons to affix the true meaning of the words and say whether or nut they 
fitted the plaintiff, The Libel Act, 1792 (32 Geo. 3, c. 60), which is declara. 
tory of the common law, enacts that on the trial of an indictment or informa- 
tion fur a libel, the Jury may give a general verdict upon the whole matter in 
issue, provided that the ouurt or judge shall, according to thoir or his discretion, 
give thoir or his opinion to the jury un the matter in issue, as in other crituinal 
cases; eee, furthor, p. 742, post. Ip criminal casos it is the duty of the judge 
to define the crime, und the jury are to find whether the party bas commtted 
the offence (urmniter v. Coupland (1840), 6 M. & W. 105, per Vanxx, , af 
p. 107; see also &. v. Lambert and Merry (1810), 2 Camp. 398, 400). 

(n) Darmiter vy. Coupland, supra; Baylis v. Lawrence (1840), 11 Ad. & EL 
920, where it was algo said that the rule w the same in criminal proceedings for 
libel, In Haylisy. Lawrence, supra, at p. 922, the judge (Lord Antxver, 0.B.) 
said to the jury: “Town I find a difficulty in saying whether it is a libel or not. 
Gentlemen, can you assist me?” and the court held that there had been no 
misdirection. See further as tothe Libel Act, 1792 (32 Goo. 3, ¢. G0), note (m), 
p. 634, ante, and Capital and Quunties Bank y. Lenty (1882), 7 App. Cas. 741, 
per Lord BLacksvnn, at p. 775. 

(0) J'armiter y. Coupland, supra, per ALDERSON, B., at pp. 108, 109. This and 
the cases cited in notes . (m), p. 654, ante, und note és supra, wore cases of 
libel, but the same principles apply to actions of slander. 

(p) The point seems to have been regarded as still doubtful when 2. v. 
Burdett (1820), 4 B. & Ald. 95, was decidod; but the cases there considered 
show that proof of publication was essential to the cuse of a prosecutor or a 
plaintiff; see Lamb's Case (1610), 9 Co. Rep. 69 b; Antick v. Curringtun (1785), 
19 State Tr. 1030; Edwards v. Wooton (1602), 12 Co. Rep. 35. In &. v. 
Stockdale (1789), 22 State Tr. 237, Eyne, C.B., at p. $00, in delivering the 
opinion of the twelve judges, stuted expressly that ‘the crime conmsts in 
publishing a libel,” ; 

(q) The statement of Sir E. Coxg in Lamb's Case (1610), 9 Co. Rep. 59», cated and 
discussed during the ment in Jt. v. Burdett (1820), 4 B. & Ald. 95, at p. 100, 
‘that every man who shall be convicted of a libel either ought to bea contriver of 
a libel or a malicious publisher of it knowing it to be a libel,” is too unfavourable 
to the defendant, if it was intended to mean—but it was, it seems, not intended 
to mean—that the contrivance without the publication would be an offence, and 
too favourable to him, if it was intended to mean that provf of knowledge on 
the part of a defendant, who is the publisher but not the writer, is hecessury 
to render him liable. Lawles ¥. daglo-Egytian Cotton Co. (1664), L. B. 4 
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action for libel the publication must be to a third person. fn 
criminal proceedings it is sufficent if the publication be to the 
person defamed (7). 


1217. The plaintiff in an action of libel must allege (s) and prove 
that the defendant published, or caused to be published, of and 





Q. B. 262, was determined on the question of privilege in favour of the 
defendanta, not on the question of publication. ven a porter who delivers 
parcels containing libels is at least civilly liable as the publisher unless he can 
show that he did not know, and had no reason to know, that the parcels con- 
tained, or were likely to contain, libels (Day v. Bream (1837), 2 Mood. & R. 54). 
See also Vizetelly v. Mudie’s Select Library, Ltd., {1900} 2 Q. B. 170, C. A. ; 
Emmens vy. Pottie (1885), 16 Q. B. D. 354, O. A,, per Lord Esuer, M.R., at 
pp. 357, and see p. 661, post. As to the prima facie criminal liability of persons 
who sell libels at their book-shop, see Zt. v. Cuthell (1799), Erskine’s Speeches, 
Vol. V., p. 213; Jt. vy. Almon (1770), 5 Burr. 2686; and &. v. Dodd (1724), 2 
Sess. Cus. (K. B.) 33, which were cited in RR. v. Gutch, Fisher and Alexander 
(1829), Mood. & M. 433, 435, 436. In 2. v. Walter (1799), 3 Esp. 21, ina 
criminal information for libel, Lord Kenyon, C0.J., said that it was old and 
received law for above a century that the proprietor of a newspaper was answer- 
able criminally as well as civilly for the acts of his servants or agents for 
misconduct in conducting his newspaper, pada he has nothing to do with the 
publication, and the whole is conducted by his servants or agents. But as 
to newspapers, see the Law of libel Amendment Act, 1888 (51 & 52 Vict. c. 64), 
and the Newspaper Libel and Registration Act, 1881 (44 & 45 Vict. c. 60); 
and as to the criminal liability of lp for the publication of libels 
without their authority, consent, or knowledge, see now the Libel Act, 1843 
(6 & 7 Vict. c. 96), 8. 7, and note (7), p. 663, and pp. 743 ef seq., post, The sule 
of back copy ofa libel is a distinct publication and a criminal offence (/2. v. 
Curlisle (1819), 1 Chit. 451). 

(r) See p. 606, ante. In 2 v. Wegener (1817), 2 Stark. 245, it was held that 
tho indictmont for o libel sent to the prosecutor alone ought to have alleged an 
intent to provoke a breach of tho peace and not an intent to injure the 
prosecutor in his profession ; butin 2. v. Adama (1888), 22Q. B. D. 66, 0. C. B., a 
case in which there was no allegation of the words of the libel being calculated 
to provuke a broach of the pouco or of such an intent, the court held the 
indictinont good, as the libel “under the circumstances might reasonably or 
probubly tend to provuke a breach of the peace on her part or on the part of 
those connected with her,” and that the jury must be taken to have so found. 
Sue also, to the like effect, A. v. Brooke (1856), 7 Cox, C. C. 251. 

(8) No technical form of words is required, if the allegation may be collected 
from the statement of claim (Baldwin v. Elphinston (1775), 2 Wm. BL 1037, 
Ex. Ch., where the second count alleged that the defendant printed and caused 
to bo printed, but did not explicitly allege that he had published or caused to 
be publishod, the libel complained of, the declaration was held sufficient). 
Printing a libel may be an innocent act; but unless qualitied by circum- 
atances shall primd fucie be understood to be a publishing. It must be deli- 
vered to a compomtor or other subordinate workmen, Printing in a news- 
paper {as laid in the declaration) admits of no doubt upon the face of it (shid.), 

Bb Watts v. Fraser (1837), 7 Ad. & El. 223, Lord Denman, CJ., at p. 233, 
oe the judgment of the court, commented on the above passage, and said 
that it does not follow as of course, from a work being printed, that the party 
sending it forth emplored a compositor and declined to act on Baldwin v. 
Elphinaton, supra, _1t would seem that premd /acie a printer does not do the whole 
of the work himself, though in certain cases he may be able to prove (and the 
burden should be on him) that he did #0. Where a defendant was 
with having ‘composed, printed, and published” a libel and there was no 
evidence of printing, but it was proved that he delivered the libel in his own 
handwriting to the printer, a verdict was found and recorded “‘ Guilty, except 
an to printing the libel” (2. v. Wiliams (1811), 2 Camp. 646); see also Fi. v, 
Hunt (1811), 2 Camp. 583, where Lord Exvtensonovon, CJ., ssid: “ It is 
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concerning the plaintiff (2) the libel complained of, to some person 
other than the plaintiff(a) or the wife()) or husband of the 
defendant (c). 


1218. There is sufficient publication to a third person, if there be 
dere to a stranger, or to the wife of the plaintiff (d), or to the 

usband of the plaintiff (e), or to a clerk or servant of the plaintiff 
or of the defendant (J), or indeed to any person other than the 
plaintiff or the wife or husband of the defendant (9). 


enough to prove publication. If an indictment charges that the defendant 
did and caused to bo done a particular act, it is enough to prove either. The 
distinction runs through the whole criminal law, and it is invariably enough 
to prove so much of the indictment as shows that the defondaut bas committed 
a substantive crime therein specified.” As to particulars of publication, seo 
R. 8. C., Ord. 19, rr. 4, 6, 7. Tho plaintiff must deliver in or with his 
statement of claim particulars of the persons to whom tho alleged hbel in a 
letter was published (Davey vy. Bentinck, [1805] 1 Q. B. U85,C. A.) In Bradbury 
vy. Cooper (1883), 12 Q. B.D. 94, where the allegod slander was alleged in the 
statement of claim to have been published by a person at the request and by 
the direction of the defendant, the plaintiff was ordered to give particulars of 
the persons to whom, and the place at which, the alleged slander was uttered ; 
and, generally speaking, the plaintiff in an action of slunder will bo orderel 
to give such particulars, where it ia alleged that the defendant himself pub- 
lished tho slander directly, though this had been doubted by Grove, J., in 
Bradbury v. Cooper, supra; seo Moselle vy. Buchanan (1886), 16 Q. B.D. Ga. 
But neither in actions of libel nor in actions of slander will a plaintiff be 
ordered to give particulars which he cannot reasonably be expected to pive. 
Thus, in Wingard vy. Coz, Se W. N. 106 Caden to by Siri, J., in 
Bradbury v. Cooper, supra), Denman, J., refused to order the plaintiff to give 
particulars of the names of persons vassing in the street when the allexed 
slander was uttered ; and where it was alleged that a slander wis et ina 
public room, the plaintiff was ordered to give the best purticulars he could of 
the place where and the persons present when tho alleged slander was uttered 
Williams v. Ramadale (1887), 36 W. R. 125; see also Gouraud vy. Mitayerald 
1889), 37 W. R. 265, C. A.) The English cases were considerod in Heoyh v. 
neorporated Dental [Hospital of Ireland, (1910) 2 1. R. 166, whero it was held 
that, in an action of libel, the defendant is not entitled to particulars of 
the name or names of the person or persons to whom, the date or dates on 
which, and the place or places where, the alleged Itbel was puldixhed, in the 
absence of special grounds requiring them, and especially in a case where tho 
particulars of publication (if any) must bo known to the defondant, The indora. 
ment of the writ in an action of libel must state sufficient particulars to identify 
the publications in respect of which the action is brought (i. S. C., Ord. 3, r. 9}, 
As to pleading generally, seo title PLEADING. 
{t) AG to the words “of and concerning the plaintiff,” see O' rien v. Clement 
(1846), 16 M. & W. 159, and note (c), p. G41, ante. eaeete shes 
(a) Publication to the plaintiff hunselé will not imoose a civil habhility 
hat v. Jansen (1798), 2 Esp. 624; Pullman v. Hill & Cv., (1891) 1 (2. B. 524, 
. A., per Lord Esner, M.R., at p. 527). — 
(b) Wennhak v. Morgan (1688), 20 Q. B.D. 635. Nor would a communication 
to the wife of the defendant alone be sufficient in criminal proceedings, 
(c) This folluws from the decision cited in note (t}, eupra. 
Wenman v. Ash (1653), 13 C. B. 836; see also Pra! v. Graham (1888), 
24 Q. B. D. 53, 0. A. (where the plaintiff had recovered £500 damages for a 
libel on him published to his wife, and a new trial on the ground of excossive 
damages was refused). 
e) This follows from the decisions cited in note (7), aupra, 
f) See Pullman v, Hill & Uo., supra, and the other cases cited in note (o), 
658, post. As to publication to the agent of the plaintiff, see sid, 
(g) See notes (a), (), (c), supra. 
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Beor. 1, 1219. The wife (hk) or husband (é) of the defendant may be the 
In Libel agent of the defendant in publishing a libel to a third person, a0 
Actions. as to make the defendant a publisher thereof on the issue of 


Publication PUblication. | 


by Aree 1220. Tho question of privilege must be kept distinct from the 
pean es "question of publication. Privilege, of course, in no sense negatives 
scene i publication ; it justifies it (k). 
and privilege, eas 

Sus-Secr. 2.—What Amounts to Publication. 


What 1221. A defamatory statement does not become a libel unless 

aegis it is expressed in writing or some permanent form (/). Merely 

peer writing « libel is not publication of a libel (m). Even the delivery 
of a libel to a person is not sufficient publication to him, if he does 
not become aware of the defamatory statement (n). 


(L.) In civil Publication consists in making known (0) the defamatory state. 
proceedings. 


terrane fete 





(4) In Trumball vy. Gibbons (an American case (1816), 3, City Hall Recorder), 
cited from Odgers on Libel and Slander, 4th ed., p. 153, in Wennhak v. Morgan 
(1888), 20 Q. B.D. 635, 637, the delivery of certuin pamphlets by the defen- 
dunt to his wife was held not to be a publication to her; but her delivery of 
the pamphlets to third persons was held to be a publication by the defondant, as 
the wife acted as the ugent of the defondant, to those persons to whom she 
delivered them. 

(‘) This follows from the authorities cited in note (h), supra. 

(hk) Seo J’udlman vy. Hill & Co., [1891] 1 Q. B. 524, C. A., and the other cases 

cited in note (0), tufra. 

(” See note (y), p. 606, ante. 

m) But tho writer knows what he has written, and if he wishes not to pub- 
lish it must do all he can to keep it to himself; sco the passage quoted from 
the judgment of Lord Esuenin Pullman vy. Hill & Co., supra, at p. 527, cited 
in note (i), infra, and note (9), pp. 655, 656, ante. 

(n) Seo note (0), tn/ra, note (1), p. 649, ante, and note (a), p. 666, post. 

(o) In Hallman v. dsl & Co., supra, Lord Esiuen, at p. 527, said: ‘‘ What 
is tho meaning of ‘publication’? The making known the defamatory matter 
after it has beon written to some person other than the person of 
whoin it is written. Lf the statement is sent straight to the person of whom 
it is written there is no publication of it; for you cannot publish a libel 
of a man to himself... .. If the writer of a letter locks it up in his own 
desk, and a thief comes and breaks open the desk and takes away the 
lotter und mukeos ite contents known, I should say that would not be a 
publication ” (moaning, by the writer of the letter). “If the writer of a letter 
shews it to his own clerk in order that the clerk may copy it for him, is that a 
publication of the letter? Certainly it is shewing it toa third person; the 
writer cannot say to the person to whom the letter 1s addressed, ] have shewn 
it to you and to no one olse. I cannot, therefore, feel any doubt, that, if the 
writer of w lettor shews it” (as to the effect of mere delivery, see p. 664, post) 
* to any n other than the n to whom it is written, he publishes it. 
If he wishes not to publish it, be must, so far as he possibly can, keep it to 
himeelf, or he must send it himsolf straight to the person to whom it is 
written. There was, therefore, in this case a publication to the type-writer.” 
Lores, LJ, in Puldsnan v. Hdl & Co., supra, at p. 529, defined publication as the 
commuuication of thedefamatory matter toa third person. In Fullman vy. Hill 
& Co., supra, the letter complained of as reflecting on the plaintiffs, two of the 
members of # firm, was dictated by the ing director of the defendants to 
a clerk who took down the words in shor and then Nee atvie them. 
The letter having been by the managing director was [oom ces 
by an office boy and sent by post in an envelope, addressed to the firm and not 
to the plaintiffs in their individual ws The defendants did not know 
that there were any partners in the firm besides the plaintiffs. The letter was 
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ment after it has been reduced into some permanent form. It it is 
made known to a third person, there is sufficient publication to 
support an action. If the statement is sent straight to the person 
of whom it is made, and is communicated to him alone, such 

ublication will not support an action, though it will sustain an 
indictment, because it provokes or has a tendency to provuke a 
breach of the peace (p). 


opened by a clerk of the firm in the ordinary course of businoss and was road 
by two other clerks. The Court of Appeal held that there was publication both 
to the type-writer and office boy of the defendants and to the clerks of the 
plaintiffs, and also that neither occasion wag privileged. So, tov, where a solicitor 
acting for his client dictated a letter to his clerk, containing statements 
defamatory of the plaintiff, which was copied by another clerk into the letter 
book and then sent to the plaintilf, the Court of Appoal held that it was cloar 
that there was evidence of a publication to the clerks (Mossirs vy. Goblet Freres, 
[1894] 1 Q. B. 842, C. A.). It was, however, thero held that tho occasion was 
privileged, as the publication, if mado direct to the plaintiff by the scleitor, 
would have been privileged, and the pubiication to his clerks was necessary 
and usual in the discharge of his duty and was made in the interest of the client 
(Pullman vy. Till & Co., (1891) 1 Q. 2B. 524, C0. A., distinguished, and Jaker y. 
Carrick, [1894] 1 Q. B. 838, C.A., followed on the question of privilege). There 
is also publication of a libel where tho letter containing it is addressed to the 
olen libelled and is apened by his clerk, who would to the sender's knowledge 

a likely person to open it (Gomersall y. Daries (JSS), 14 T. 1. 2 430, ALS 
compare Delacroix y. Thevenct (1817), 2 Stark, 63: compare Keogh vy. Incorporated 
Dental Hospital of Ireland, [1910] 2 1. 2. 577). Where the defendant sent 
the letter complained of to tho plaintiff at his office, that being the only address 
of the plaintiff known to the defendant, and it was oponed in the absencoof the 
plaintiff on a week-end holiday by the plaintiff's partner, as was usual in such 
circumstances, and read by him and a clerk, two questions were put to tha 
jury :—(1) “ Was the letter likely according to tha ordinary couree of business 
to be opened by a clerk ¥” (2) ‘Might it, according to the defendant's know- 
ledge, possible for the letter to be opened by a partner or clerk of the 
plaintiff 2” The jury answered (1) in the affirmative, and (2) in the negitive, 
The Court of Appeal held that on those findings publication was negatived and 
judgment must bo entered for the defendant (Sharp v. Siuca (19009), 25 1. Fa 
338, C. A.). There is sufficient publication by the defendant if be transite a 
libellous letter to his correspondent abroad (Ward v. Smith (1880), 6 Bing. 749) ; 
compare |f'yattv. Gore(1816), Holt(n. v.), 299 (delivory of pamphlet by a governor 
of a distant province to his attorney-general; and see Uhoene vy. Lockwood 
& Co, Ltd. (1911), Times, 11th April). It is a publication of a libel to 
read it to a third person (Forrester v. Tyrrell (1803), 57 J. P. 482, ©. A. 
where the defendant received an anonymous letter whilst at a meeting and 
read it to those present). As to publicution to an agent of the plaintiff, see 
Lrunswick (Duke) ¥. Harmer (1849), 14 Q. 3. 185, The only publication in that 
case not statute-barred was the publication to the plaintiff's agent, and this was 
held to be sufficient. It was there said, per CoLenings, J., at p. 1h9, that “ the 
defendant who on the application of a stranger delivers to him the writing 
which libels a third person publishes the libelloua inatter to him, though ho 
may have been sent for the purpow of procuring the work by that third 
person.” Compare, however, Smith v. Wood (1515), 3 Camp. 425 (which waa 
not referred to in Brunawick (Duke) v. Harmer, anya}; andl us to the effort of 
procurement of publication by the plaintiff, eee Kong v. Waring (1803 , 5 Esp. 
13; Weatherston v. Hawkins (1786', 1 Lerm Rep. 110, cited in Stark:e, Law of 
Slander and Libel, p. 381, which can be explained on the ground that the 
occasion was privileged. Privilege, it bas been suid, aseumes publication, 

(p) In Edwards v. Wooton (1602), 12 Cu. Rep. 35, it was heid that nv action on 
the case would lie against one who sends a libel written in a letter sealed and 
directed to the party iibelled without any other publication ; but such offence 
is indictable; compare 22. v. Wegener (1617), 2 Stark. 240. In Phillipa 9. 
Jansen (1798), 2 Esp. 624, it was held that to sustain an action for a libel 
in a private letter, 1t must be proved to have been addressed to a third person, 
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1222. But though writing is not in itself publication, the writer 
of a libel must be taken to understand what he has written, and he 
ought to do all he can to prevent it being made known to a third 
person (q). If, therefore, a libel is published which is proved to be 
in the handwriting of the defendant (r), there is a case for the jury 
whethor the defendant caused it to be published, though no direction 
to publish it be proved (3). 


1223. Although os a general rule even the writer of a libel is 
not linble civilly if he addresses it to the plamtiff himself, yet if he 
addresses it to the plaintiff knowing or having reason to know that 
it is likely to be opened and read before it reaches the hands of the 


pluintiff, and it is 80 opened and read, the defendant is liable as the 
publisher (t). 

A person who knows or has reason to know that a document 
in his possession contains, or is likely to contain, a libel is liable as 
the publisher if, intending to send it by post to the person libelled, 


he by mistake puts it in the wrong envelope and thus communicates 
it to w third person (a). 


not to the party himself. Butas to when it is addressed to a person whose 
clerk to the knowledge of the sender is likely to open it, see note (v), p. 658, 
ante, and note ( p), p. 665, post, 

(7) Seo Mullman vy. Lill é Co, i891) 1 Q. B. 624, C. A., per Lord Esuer, 
M.., at r: 027, and noto (0), p. Go¥, ante, 

(r) A libellous paper, in the handwriting of the defendant, found in tho 
house of the editor of a newspaper, in which the libel complained of appeared, 
is admissible against the defendant, though several parts have been erased and 
omitted in the nowspaper, if the passages crused do not qualify the hbel and 
the matter as published in the newspaper is still libellous (Zarpley v. Blabey 
(isdu), 2 Bing. (x. ¢.) 487). 

(s) 2. ov. Lott (1839), 9 C. & P. 462; and sea Burdett vy. tbhot (1817), 5 
Dow, 165, 201, HL... affluning S.C. (1S11), 14 Mast, 1; (1Si2) 4 Tauot 401, 
Hix. Choy Bond yo Douglas (S36, 7 CL & 2. 626. Where the plaintiff to 
prove publication tendered secondary evidence, and the defendant pro- 
dived a document as the original, it was held that the judge was bound ut 
that stage to hear evidence on buth sides and to decide whether the document 
offered was the original, aud that, if it was, secondary evidence was imadmissible 
(Boyle v. Wiseman (1855), 11 Exch. 360), As to evidence of the hbel where 
a defondant has destroyed the original, see Ratay v. Bravo (1872), L. R. 4 P. C. 
287. As to what amounts to sufficient identification of printed copies, see 
Fryer v. Gathercole (1849), 4 Exch. 262; Johnson v. Hudson (1836), 1 Har. & W, 
680, When the defendant pleads that the plaintiff published the libel, letters, 
not otherwise evidence, written by the pluintilf containing the same peculiarities 
of speliing as occur in the hbel complained of are admissible as evidence that 
the hbel complained of was written by the plaintiff (Brivkes vy. Tichburne 
(1890), 5 Exch. wu, 

ct) Gemersall v. Daries (189s), 14 T. LR. 430, C. AL; compare Delacroix v. 
Thevenct (S17), 2 Stark. 63. As to putting the word “ private” on letters, see 
Juliman vy. Hel & Co., supra, per Lorgs, U... at p. 029: ‘* Moreover, the letter 
was directed to tho plaintiffs’ firm" (instead of to the plaintiffs in thair 
individual capacity) ‘and was opened by one of their clerke. The sender 
might have written ‘ Private’ outaide it, in order to prevent it being opened by 
aclerk. The defendants placed the letter out of their own control, and took no 
means to prevent its being opened by the plaintiffs’ clerks"; and see note (0), 

. GOS, ante, 

a} See Far vy. Broderick (1864), 14 1. C. L. BR. 433; and on principle he is 
at least civilly liuble if, although he did not intend te communicate the libel te 
the plaintiff? or to anyone else, he transmuite it, instead of a different document, 
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, 1224. Ifo letter is sent through the post it is prima facie proof, Bret. 1. 
until the contrary be proved, that the person to whom it isaddressed In Libel 


received it in due course (i). Actions, 
] 

or | 
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before the libel reaches the hands of the addressee. or telegram, 


1226. A person, even though he be not the maker of a libel, who Duty of 


knows or ought to know that a document in his possession contains elle 
VW Mn dg 


or is likely to contain a libel, must do all he can to prevent it being povseasion, 
communicated to a third person. If he fails to do so, and in con- 
sequence the libel is communicated to a third person, he is liable as 

the publisher (e). 


to a third person, and by his mistake thus communicates the libel to a third 
«rson, As to criminal prosecutions, seo ft. v. Paine (1606), 5 Mod. Rep. 163, 
‘here P. wrote the libel at the dictation of another. Hoe ufterwurds kept it 
in his study, and subsequently by mistake delivered it to B. instead of another 
paper. 3. transmitted a copy of it to the Mayor of Bristol. P., afterwards 
being examined by the inayor, confessed that he wrote the libel, but saul 
that he neither composed nor published it, but only delivered it: instend of 
anvther paper to B. P.’a servant, however, proved that P. sent hin to 
the study for a writing and that as he did not bring the paper sent for, P, 
fetched it himeclf, and bing in the room only with Dr. LH. the hbel was repeated, 
but he could not tell by whom, but he remembered the first verse. ‘Tha court 
suid: ‘It is truo the delivering it by mistake is no publication, and if there was 
no other evidence against him but his own confession the whole must be taken 
and not so much of it as would serve to convict him. But when he sent his 
servant to his study for a paper but fetched another, it is not material whether 
it was read by Dr. H. or not; for if that was the libel and read by either, it isa 
publication.” 

(b) Warren vy. Warren (1834), 1 Cr. M. & R250.) The production of a letter 
with the seal broken and with the postinark on itisstrong yied., per Pane, B.), 
or at least primd facte (thid., per ALDERSON, B.), evidence that it was received hy 
the addressee (fid.). If a letter containing a hbel has itself the postinark 
on it, this is primd facie evidence of it buying been publivhed (Shapley vy. 
Lurthanter (18363, 7 C. & P. 680), 

(©) Robinson v. Jonea (1879, 4.7. Ro Ir. 801 (where it was hell to be an 
actionable publication, and that the privilege which might, mm bke cheum- 
stances, haye covered a seuled lefter was ne defence}. 

(ef) In Whstfiell v. South Eastern Rail, Co, (1859), BB. & Bi. 114, where at 
was decided on demurrer that 4 corporation aggregate might be liable for 
causing the publication of a libel, the publication alleged was by telegraph ; 
and in VWsdésamaon v. Freer (1874), L. R29 C. PL 303, where it wae held that tha 
transmission unnecessarily by a telegrain of hbellous matter, which would have 
been privileged if sent in a sealed letter, avuided the privilege, it was 
assumed that a transmission by telegram involves publication to thid persons 
before xt reaches the addressee. Where, however, transiniasion by telegram 1 
the usual and reasonable course to adopt in the circumetances of the cane, the 
(ores is not avoided (Kdmondson y, Berch & Co, Led, and Horner, (1900, | 
x. B. 371, C. A.) a 

fe) The statements in the text ure based upon Verrtelly vy. Maden Relat 
J ebrary, Lid., [1900] 2 Q. B. 170, C. A. (circulating library), and Hmmens v. 
J oftle (1885), 16 Q. B.D. 304, CAL, per Lord Esnen, M.H., at p. d7 (vender 
of newspapers); see also Day v. Bream (1837), 2 Mood. & BR. 64 (porter, abd as 
to booksellers, the cases cited in note (7), pp. 655, 656, ante. In Eumens v, 
dvttl’, supra, the jury found that the defendants did not know that the 
newspapers at the time they sold them contained libels on the plaintiff ; (2) that 
it was not by negligence on the defendants’ part that they did nut kuow there 
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LipeL AND SLANDER, 


A person who parts with the possession of a document which 
contains a libel is presumed to know or to have reason to know that 
it contains or is likely to contain a libel, unless and until the con. 
trary is proved. ‘I'he burden is on the disseminator of & libel to 
prove that it was not due to any negligence on his part that he did 
not know that the document contained or was likely to contain a 


libel (f). 


1227. A master is civilly (7) liable for the act of publication by 
his servant, although he may have had no actual authority, express 


ee 








was any libel in the nowapapers ; and (3) that the defendants did not know that 
the newspaper was of auch a character that it was hkely to contain libellous 
mnatter, nor ought they to have known 80. Tho judge at the trial on these 
findings, ordered judgment to be entered for the defondants, and the Court of 
Appeal distmesed the appoal of the plaintiff. Lord Esner, M.R., said: ‘I 
agree that the defendants are primd facie liable... . But the defendants 
did not compore the libel on the plaintiff; they did not write it, or print it; 
they only disseminated that which contuined the libel. The question is 
whether, as such disseminators, they published the lhbel. If they had 
known what was in the paper, whether they wero paid for circulating it or 
not, they would have published the libel, and would have been liable for 
sodoing., ... But here, upon the findings of the jury, we must take it that 
tho defendants did not know that the paper contained a libel, I am not 
renee: to aay that it would be sufficiont for them to show that they did not 

now of the particular libel... . Taking the view of the jury to be right, 
that the defendants did not know that the paper was likely to contain a libel, 
and still more, that they ought not to have known this, which must mean that 
they ought not to heve known it, having used reasonable cure, the case is 
reduced to this—thot the defendants were innocont disseminators of a thing 
which they were not bound to know was likely to contain the libel.” The above 
missage was quoted by A. L.SMitn, Ld., in Vezetelly vy. Mudie's Select Library, Ltd., 
1900) 2Q. B.170,C. A, atpp. 176, 1775; Emmens v. /ottle (1885), 16 Q. B.D. 334, 
C. A., was followed by Ridgway v. Smith & Son (1890), 6 T. L. R. 275, Mallon v. 
Smith & Son (1803), 9'T. LR. 621, and Martiny. British Museum (Trustees) (1894), 
10 T. La. R. 338, as stated in the judgment of Romer, L.J., in Vizetelly v. Muddie's 
Select Lilrary, Ltd., supra, at p. 180. The result of the cases was thue 
summed up by Rowen, LJ. (:hid.): “I think that as regards a person who 
in not the printer or the tirst or main publisher of a work which contains a 
libel, but haa only taken what I may call a subordinate part in disseminating 
it, in considering whether there has heen publication of it by him, the 
particular circumstances under which ho disseminuted the work must be 
considered, If he did it in the ordinary way of his business, tho nature 
of tho business and the way in which it was conducted must be looked 
at; and if he succeeds in showing (1) that he was innocent of any knowledge 
of the hbel contained in the work disseminated by him; (2) that there wae 
nothing in the work or the circumstances under which it came to him or wae 
dineminated by him which ought te have led him to suppose that it contained 
a bel; and (3) that when the work was disseminated by him, it waa not br 
any neghgence on his part that be did not know that it contained the libei, 
then, although the dissemination of the work by him waa prima /acie a publica- 
tion of it, he may nevertheless, on proof of the before-mentioned facts, be held 
not to have published it. But the onus of proving such facts hes on him, and 
the quostion of publication or non-publication is in auch a cage one for the 
jury.” As to putting the word “ Private” on a letter and thus controlling the 
mode of dealing with it, eee note (f), p. G62, ante. 

tY } See note (¢), eupra. 

9) But as to tho criminal liability of a defendant for the publication of a 
libel published without his authority, consent, or knowledge, and not owing ta 
want of due care or caution on his part, eee the Label Act, 1843 (6 & 7 Vict 
©. 96), «. 7, and note (7), p. G65. and p. 745, puef. 


Part TII.—Punrication, 


or implied, to write or publish a libel, and although the servant 
writes and publishes statements defamatory of the plaintiff which 
he knows to be untrue, if he does so in the course or scope of an 
employment which is authorised (hk); and this doctrine is as 
applicable to incorporated companies as to individuals (i). 


1228. Thus, the proprietor of a newspaper is answerable civilly (3) 
for the acts of his servants or agents in conducting the paper, though 
he has nothing to do with the publication and the whole is conducted 
by his servants or agents. 


ree 





h) Citizens’ Life Assurance Co. v. Brown, (1901) A. C. 423, 427, 428, P. C. 

i) A limited company is liable for slander uttered by its servant in the 
course of his employment and for the benefit of his employers (Finbergh v. 
Afoss’ Ainpires, Ltd., [1908] 8S. C. 928, following Citizens’ Life Assurance 
Wo. v. Brown, aupra. As to corporations, soe (lasgew Corporation v. 
Lorimer, Sale A. ©. 209, where the LTlouse of Lords held thut the aver- 
ments disclosed no ground of action against the defenders (the Glasgow 
Corporation), The principle of liability was in that case stated by Lord 
Lorenunn, L.C,, at p, 214: “Tf it was within the scope of his authority to make 
a statement on behalf of his principals for their benefit, thon the principals are 
lable for utterances in the course of making that statement.” Ax to the 
liability of corporations and companies for libel, see also p. 617, axle, and 
note (q), p. 739, post. As to the agency of tho defendant's wife, see note (4), 
P. Go0, ante, For a case where it was held that proof of o libel being in the 
iundwriting of the defendant’s dnuchter, who wivte letters for her futher in 
common cases, was not evidence of publication by the defendant to go to the 
jury, see Harding y. Greening (1817), 8 Taunt. 42. 

(7) #. v. Walter (1799), 3) Exp. 21, per Lord Kenyon, CJ, who said 
‘“‘ceriminally” as well as civilly; but see infra. As to tho Newspaper Libel 
and Registration Act, 1881 (44 & 45 Vict. ¢. 60), 8. 15 (entry or extract from 
register of newspaper proprieturs), see pp. 665, 666, port, and note (f), p. 745, post, 
By the Libel Act, 1843 (6 & 7 Vict. c. 963, 8. 7 (commonly called Lord Campbell's 
Act), whenever upon the trial of any indictment or information for the publi- 
eation of a libel, under the plea of not guilty, evidence shall have been piven 
which shall establish a presuinptive case of pubbeation against the defendunt 
by the act of any other person by his authority, it shall bo compotent for the 
defendant to prove that such publication was made without his authority, 
consent, or knowledge, and that the publication did not anse froin want of din 
care or caution on his part. As to the common law, see note OF pp. Goh, 56, 
ante, An authority from the proprietor of a newspaper to the editor to publish 
what is libellous, in criniinal cases, is not, as it formerly was, a presumption of 
law, but is now aquestionof fact, Before the Libel Act, 1844 (6 & 7 Vict. c. 46), 
the only question of fact was whether the defendant authorised the publication 
of the paper; now, in criminal] cases, itis whether the defendant authorixed 
the publication of the libel. The production of tho paper which contains 
the libel, coupled with the proof that the defendant ix the proprictur, is 
primd facie evidence that he caused the publication, and the onus i4 on him 
to prove the negative; but when he has proved that the lterary department 
was entrusted entirely to an editor, the jury ought tu be told that a persun who 
employs another to do a Jawful act is taken to authorise him to do it in a lawful 
and notin an unluwful manner. In some cases the mero page of an 
editor without supervision or control may involve an authority to publish 
libels, as if the paper was a calumnivus paper; but mcrely giving a general 
authority to an editor to conduct a paper is not per se evidence that the 
proprietor authorised or consented to the publicahun of a libel within the 
meaning of the Libel Act, 1843 (6 & 7 Vict. c. 96), 8 7 (it. v. Holbrook 
(1877), 3 Q. B. D. 60, (1878), 4 Q@ B. D. 42, 50, 51, 60, 61, where on the find 
and second spplications by the defendant for a new trial, which were granted, 
Mutior, J., dissented from the judgments of the court (Cock scx, 0.J., 
and Luau, J.)) ; see also 2. v. Allison (1888), 16 Cox, C.0.559,C.C. BR. Aste 
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LIBEL AND SLANDER, 


The printer who sends forth a libel printed by him is liable as the 
publisher thereof; and, if the printer and the editor of a magazine 
are sued for a libclloua article contained in it, they are both liable 
for a libellous illustration contained in the magazine, though it was 
not printed by the printer, provided that the illustration is referred 
to in the letterpress part of the libellous article (4). 

Though a libel printed by a printer be not circulated, the printer 
is liable as the publisher for the publication to his compositors 
and other workmen (1). 


1229. The defendant is liable as the publisher of a libel if he 
requests, procures, or contrives the publication thereof to a third 
person ; and, if a defendant requests another to publish defamatory 
inatter, a statement of which he gives to him for that purpose, whether 
in full or in outline, and the agent publishes that matter adhering 
to the sense and substance of it, although the language is to some 
extent his own, the defendant is liable as the publisher (mm). 


1230. ‘I'he person who publishes a libel cannot defend himself by 
showing that he commitied what is an unlawful act at the request 
or by the order of another person. Thus, it is no answer to an 
action of libel that the defendant had the libellous statement from 


another and upon publication disclosed the author's name (x), even 
though he believed it to be true (0). 


1231. The mere delivery to a third person of a document which 
contains a statement defamatory of the plaintiff in its plain and 


charges aginst persons responsible fur the publication of a uewspaper, soe 
further p. 746, post. 

(A) Watts y, Mraser (1835), 77 C. & P. 369, 

(1) See Baldwin vy. Biphinston (1775), 2 Wm. BL. 1037, Ex. Ch., criticised ip 
Watts vy. Fraser (1837), 7 Ad. & EL. 223, 233, and seo note (a). p. 656, ante. 

(m) Larhes v. freseolt (1860), L. R. 4 Exch. 169, Ex. Ch., per Montaave 
Suiri, Keatina, and Hannen, JJ. (BYLEs and MELLor, JJ., dissenting), in 
which case Adams y. Nelly (W824), Ry. & M. 157, and 2, vy. Cooper (1846), 8 
(J. 1. 533, wero considered. Compare 2. vy. Hall (1721), 1 Str. 416. 

(4) De Creapigny v. Wellesley (1829), 5 Bing. 392. No authority from a third 
person will defend a man against an action brought by a person who has 
suffered from an unliwful act (thed., per Best, CJ., at p.405). As to slander, the 
doctrine in Northampten's (Karl) Case (1812) 12 Co. Rep. 182, is now no 
longer Jaw. ‘The doctrine 1s thun stated in tho note to Craft v. Botte (1669), 
1 Wis. Saund. 310, 328, 428: “So it is holden to be no justification tu an 
action of slander to say, that such an one told the slander to the defendant. But 
if the person repeating the slander at the same time moution the name of the 
aap from whom he heard it, that may be pleaded in justification to an action 

srought against the former.” It is no answer now to an action of slander for 

the defendant to show that he named his informant and believed the tale to he 
true, unlosa ho can show a defence on some other ground; see Al’ l’heraen v. 
Daniele (1829), 10 BO & C. 263; Ward v. Weeks (1830), 7 Bing. 211; 0 and 
Watkin v. Hall (1868), L. BR. 3 Q. B. 396, per Buacksunn, J., at pp. 400, 401, 
eyed ey Lust, J., at p- 403 (quoted in note (A), p. 663, post), and the other cages 
cited in the note of the late Sir Edward Vaughan Williams to (ra/t v. Boite, 
supra, at p. 330. As to joint publication of libel, see note (a), p. 616, ante. 
As to eg of the original utterer of a slander which has been repeated. 
920 e r ¢ 79 . 

(¢ yi idman ¥. dindiet 1864), 10 Exch. 63; see alao Botlerill y. Whyt-head (1879), 
41 L. T. 688. Lf the occasion be privileged the question of belief in the trut 


of the atatement is material on the issue of ex malice, but the belief dose 
aot create the privilege. aa 





Part Il.—Pvusuication, 


popular meaning is, if there is no further evidence, proof of the 
publication to the third person of a libel on the plaintiff. But if 
the statement complained of is not read by or to the third person, 
there is no publication to him of the libel complained of; and, if 
the words require an innuendo to give them a meaning defamatory 
of the plaintiff, it is for the plaintiff to prove the innuendo ( p). 


1232. If publication is contested by the defendant and there is 
any (q) evidence of publication by him, it must be left to the jury 
to decide whether there was in fact publication of the libel by 
him (r). 


1238. A defendant in an action for a libel contained in a news- 
paper was formerly, in a bill filed in any court for discovery, and is 
now in the action of libel itself, compellable to make discovery of 
the name of any person concerned as printer, publisher, or pro- 
prietor of any newspaper or of any matters relative to the printing 
and publishing of any newspaper, in order the more effectually to 
bring or carry on any suit or action for damage alleged to have been 
sustained by reason of any libel contained in such newspaper 
respecting such person. Such discovery may not be made use of as 
evidence or otherwise In any proceeding against the defendant, save 
only in the action in which the discovery is made (8). 

A certitied copy of an entry in or extract from the register of 


pene et caren en 2 EE ER RN SS a GU ee owe meu - 


(py) See the beginning of the passage quoted from the judgment in Dadinean vy, 
Thil & Co, [Iss1) 1 Q,. B. 624, Co A., ab p. 627, in note (0), p. G58, ante, where 
Lord Esner said that publication is “making known.” Whero a letter was 
dehvered folded up but unsealed to a third person, who without reading it 
or allowing any other person to read it delivered it to tho plaintil! hinwaif 
as ho had been directed, Lord EcLeNBorovait held that this did not amount 
to a publication which would support an action, although it wonld have 
sustained an indictment, as a publication to the party lameself tends to a 
breach of the peace (Clutterbuck v. Chaffera (USIGS, TV Stark. ATT). Tt sects 
uot to bo sufficient in Scotland to allege publication to an amanuenas or a 
telegraph clerk without further particulars, on the ground, apparently, that, 
according to Scottish law, words alleged to be defamatory cannot be regarded 
as published to an amanuensis or a telegraph clerk, unless they conveyed to 
him some meaning defamatory of the plaintiff (Evcns & Suna vy, Stein & Co, 
1904), 7 FF. (Ct. of Sess.) 65). As to publication to a tipe-writer, office boy 
and clorks, see evpra, note (o}, p. 68, ante, Aa to publication to componitors 
and others employed by a printer, see nate (s}, p. 650, ante. The criticism by 
Lord Denman, CJ., in Baldwin v. ?phwnaton 7753, 2 Win. GL, 1057, Ex, Ch. 
ysee note (4), p. 656, ante}, was as to the need of a printer to require assistance 
in all cases, not as to whether the compositor and other subordinate workmen 
employed would understand it. sie 

(y) Harding v. Greening (1817), 8 Taunt. 42, 44 (where the plaintiff was 
hon-suited). 

(r) Jind. Compare Rv. dehnean (Hen. BR.) (1800), 7 East, 64, 68, 705 for 
examples, seo R. v. Lovett (1839), 9 CL & P2462; Babhon vy, Elplanaton (Viv), 
2 Wm. Bl. 1037, Ex. Ch.; Bond v. ouglas (183), 7 C. & P. 626; Deacror v. 
Thevenot (1817), 2 Stark. 63. As todirscting the jury in criminal cases, see Lt, v. 
Holbrook (1877). 3 Q. B.D. 60, referred in note (7), p. 663, ante; H, v. Molbrock 
(1878), 4Q. B.D. 42. 

(s) Stat. (1836) 6 @ 7 
Printers, and Reading Rooms Hepeal Act, 1569 4,8 
modified by the practice under the Judicature Acta. As to interrogatones in 
actions of libel and slander, see title DiscovERY, InsFEcTION, AXD INTEKKUGA- 
Torizs, Vol. XJ., pp. 51, 99 ef sez., 110, 


Will. 4, c. 76, 8. 19, re-enacted by the Newspapers, 


(32 & 33 Vict. c 24), 6. 1, as | 
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LIBEL AND SLANDER. 


newspaper proprietors is conclusive evidence of the contents of the 
register, criminal or civil, and is prima facie evidence of all mattere 
and things thereby appearing (¢). 


Sect. 2.—In Slander Actions. 


1234. A person publishes a slander of the plaintiff who speaks 
words slanderous of the plaintiff to or in the presence of a third 
person who hears them and understands(@) them in a sense 
slanderous of the plaintiff. 


1235. If in publishing the slander such a person is merely repeat- 
ing what he has heard, there is nevertheless a publication by him 
of that which he makes known to the third person(b). In such a 
case also it is clear that thero has been a distinct publication by the 
original speaker of the slander to him who repeated it. . 

But though the original speaker is responsible for the publica- 
tion by him to the person who repeated the slander on the issue of 
publication, he is not as a general rule responsible for its repetition (c). 

He is, however, responsible in certain exceptional cases () for the 


(t) See titles Evipence, Vol. XITL, p. 474; Press anp Printina ; Newspaper 
Libel and Registration Act, 1851 (44 & 45 Vict. ¢. 60), 8. 159. As to the meaning of 
* nowspaper and “ proprietor,” see notes (m) and (p), p. 744. post ; as to the duty 
of the printers and publishers to make yearly returns, soe Newapaper Libel and 
Registration Act, 1881 (44 & 45 Vict. c. 60), 8. 9; as to tho right (not the duty) 
of a party to a transfer whereby there is a change of propriotorship to make a 
return at any time, see tid., a. 1; and seo further titles Copyriant ann 
Lirerary Property, Vol. VILL, p.154; Press AND Printing. Tho statutory 
dee ag to registration of newspapers do not apply to any newspaper 
wlonging to a joint stock company incorporated under the Companies Acts 
(Nowapaper Libel and Registration Act, 1881 (44 & 45 Vict. ¢. 60), 8. 18), 

(a) Slander consists in tho apprehension of tho hearers (Fleetwood vy, Curley, 
(1610), Hob. 267, 268); see alsu note (r), p. 619, ante. 

(b) See note (wh p. G64, ante. 

(«) Tho goneral rulo that tho original utterer is prima facie not responsible for 
ita repetition was recognised in Ward vy. Werks (1830), 7 Bing. 211 (approved in 
Clarke vy. Morgan (1877), 38 L. T. 354 and referred to by Linpiey, L.J., in 
Speight v. Gosnay (1891), 60 TL. J. (Q. B.) 231, ee and Parkins v. Scott (1862), 
VI & CO. 189, dn Bree vy. Murescaur (18st), 7 Q. B.D. 434, C. AL, Bramwenr, 
Lud., anid, at p. 437, that there was ample authority to show that a man ia not 
linble for damage occasionod by a repotition of a slander. Thestatement, how- 
ever, means that prima facie he would not be responsible. As to the exceptions 
from the general rulo, seo p. 6607, post, notes (d), tnyra, and (Mand (9), p. 667, post. 

(d) The four oxceptional cases are those which are enumerated by Lopes, I.d., 
in Speight v. Gieanay (1881), GO 1. J. (a. 2.) 281, 292, C, AL; eee pp. 667, 668, 
po, and the cases cited in the notes thereto. Thero A.,-the defendant, fulsely 
unputed unchastity to C., the plaintiff, an unmarried woman, engaged to be 
married to D., by words spoken by A. in the presence of B., the mother of the 
Maintiff., R. repeated them to (., the plaintiff, who repeated them to D. ; 

1, broke off the ongagement. Tes of marriage ia special damage. An im- 
putation of unchastity to a woman waa not then (as it is now) actionsble 
per ae, in the sonse that no spocial damage need be alleged or proved to make 
the defamatory spokeu words activnable. It was held that the action could not 
bo inaintained because A. did not authonse B. to repeat the slander to D., or 
intend that it should be repeated to [)., nor waa the repetition of the words the 
natural reeult of their original utterance, nor was B. undor a moral duty to 
repeat the slander to C., and C. under a moral duty to repeat the slander to D. 
In that case, as (C. was tho olaintiff and knew what she was ssying to D., it 


Part II.—Postication, 


repetition if the slander is a defamatory statement actionable per se, 
or, though not such a statement, is a defamatory stutement 
which causes, a8 a natural result of the repetition, special 
damage to the plaintiff. ‘The exceptional cases(e) are (1) where 
the original speaker authorised the repetition to the third 
person (f), or (2) where the original speaker intended that the 
person to whom he uttered the slander should repeat it to the third 
person (7), or (83) where the repetition of the slander to the third 
person was the natural result of the original publication to him who 
repeated it (y), or (4) where he to whom the original publieation 


seems difficult to understand why anyone should be liable to Cy for the publi- 
cation by C. of a statement defamatory of herself, even if she was under a 
moral obligation to repeat the statement, unless a defendant isin law Hable for 
the publication by the plaintiff of a slander on the plaintiff! when the plaintiff 
is under a moral obligation to publish it. Lovers, LJ., in that case, was of 
opinion that if there had been a moral obligation on B. to communicate the 
siunder to her daughter C., and on the daughter C. to communicate it to D., the 
defendant would have been liable. 1¢ was said, however, by Loves, Ld., 
that the words complained of were untrue, and that 2}. must hive known 
that they were untrue and that there could not be any obligation either 
on Boor ©. to repeat them to]. In Clark y. Molynene (UST7), 3 QLD. 
237, C. A. BraMwecn, LJ., suid, at p. 244: 2 wish to remark that a 
person may honestly make on a particular oeeasion a defamatory state. 
ment without believing it to be true, las the statement may bo of such @ 
character that on thut occasion it may be proper to communicate it to a par- 
ticulur pereun who ought to be cilieael of it.” The fact, however, that a 
Mumour is believed by a person to be untrue is in most cases strong premd facie 
evidence of express malice on the part of such a person who repeats it on an 
occasion otherwise privileged. In Speight y. Gosnay (AS91), GOL. J. (a. 3.) 251, 
CG. A., Lanprey, Ld, at p. 232, referring to the contention of counsel that 
Classes (2) and (3) (see the text, tu/ra) were exceptions to the rule in Larkiney, 
Acott (1862), 1 HL. & ©, 103, to the effect thatin the case of an unauthorised repeti- 
tion of a slander it is not the person who utters the dander, but the person whe 
repeats it, that is liable, held that there was no evidence ty support that view, 

(e) Seo note (/), p. 666, ante. 

(/) Tho first and second exceptions referred to by Loves, LJd., in Speight 
v. Ciosuay, aupra, scom to be founded on the following passe from 
Odgers on Libel and Slander, 2nd ed., p. 168, which was quoted with approval 
by Hupprestrox, B., in Whitney v. Motguard (1890), 24 (2B. 7) 650, at 
p. 631: “Where there is evidence that tho defendaut, though he tpoke only 
to A., intended and desired that A. should repeat his words, or expressly 
requested him to do so, here the defendant is hable for all the consequences of 
A.’s repetition of the slander, for A. thus becomes the agent of the defendant.” 
In Whsiney v. Moignard, anpra, it was held that a paragraph in a otuterent of 
claim, in an action for an alleged libel published im a newspaper, stating that 
the defendant knew that the words publixhed would be and the same in fact 
were repeated and published in othor editions of the sume newspaper was 
properly pleaded and ought not to be struck out. So, too, in Bradbury y. Couper 
(1883), 12 Q. B.D. 94, it was assumed that 4 statement of claim which alleged 
that T. ‘at the request and by tho direction of tho defendant fulewly und 
tualiciously spoke and published of and concerning the plaintiff’ certain 
slanderous words there set out disclosed a goud cause of action. 

(y) See the dtitun of LitrLevay, J., in ft. v, Moure (1832', 3 B. & Ad. 
184, at p. 188, cited with approval in [Whitney vy. AMongnard, aupra, per 
Huvp.eston, B., at p. 631, to the effect that, if the experience of mankind 
must lead anyone to expect the result of an action, be who dues the act will be 
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sbi epee for that result. It is sufficient that the result be the naturul and - 
pro 


ble result; and it is not essential that it should be the natural and ueces- 
sary or the natural and legal result. See Lynch v. Knight (1861), 9 H. L. Cas. 
377, per Lord Wxxa.eypaLz, at p. 600, where the rules laid down by Lord 
Exrexsorovan, C.Jd., in Vicars v. Wilcocks (1800), & Fast, 1; 2 Smith, 1.0., 
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was made was under a moral duty to repeat the slander to the third 
person (/), 

1236. The above statement is framed in accordance witha judicial 
classification (i) of the exceptional cases in which a person will be held 
liable for the consequences of a repetition of a slander which he 
originated. The first, second, and fourth classes appear, however, to 
be instances of the third class which is based on a principle of law 
not confined to actions of libel and slander. On that principle a 
person is responsible for the repetition of a slander, whether action- 
able per se or otherwise, originated by him if the repetition was the 
natural consequence of his original utterance, provided that, 
where the slander is one where special damage is of the gist 
of the action, he will not be liable unless the special damage is the 
natural result of the repetition, and therefore the natural result of 
the original utterance of which the repetition was the natural 
consequence. 


1237. The liability above discussed is to be understood as con- 
fined to the burden on the plaintiff to establish the responsibility of 
the original utterer on the issue of publication. The original utterer 


11th ed., p. 521, wero crificixed as being too restricted. The statement in 
Ward v. Mees (1830), 7 Bing, 211, per Trnba, C.J., at p. 215, that “ every 
man must be taken to be answerable for the necossary consequences of his own 
wrongful acts,” is too narrow in the prosent stato of the law if it excludes 
probable results, = Sea Société Mraneaue des Asphaltes vy. Fagrell (1885), 
Cob. & FL. 363 (where it was held that the wrongful refusal of a third purty to 
fulfil a contract may give a right to special damage for slander if such refusal 
bo tho probable consequence of the utterance of the slander), and Speake v. 
Hughes, (W904) PK. BL 138, C. A. (where the plaintiff failed because it did not 
appear “in point of law” to be a natural consequence of the words spoken, or 
one which the defendant could reasonably be take to have contemplated when 
he apoke them, that the plaintiffs employers should distnias ies See also 
Speight v, Goanay (USM), 60 TJ. (QB) 251, C. AL, per Linpeey, L., ut p. 232 ; 
and see p. TO, pest. 

(h) Derry yo Hinadicy (1867), 16 TL. T. 268, referred to by Lorgs, L.J., 
in Speight vy. Goanay, avupra, In euch a case there is a distinct publica- 
tion by the person who repeata the slander being under a moral duty 
to do sn, He would, however, be able to avail himself of the defence of 
privilege, if he wero sued. The statement of Lorrs, L.J., is confined to the 
ease of inorn) duty; but tho samo principle applies to a legal, social, or moral 
duty, or indeed ta the case where tho person who repeats the slander has a 
sufficient interest in making the communication to the person to whom 
he makes it to make the repetition privileged so far as he is concerned. 
As to privilege, seo pp. 677 et seq, pot. The liability of a person who 
repeats a slander haa bee well expressed as follows: “It is no justifica. 
tien to a person, in giving currency to that which is injurious to the 
character of another, for him to say that he heard the statement made by 
another person. If he justifies at all, he must show that he made the communi- 
cation under circumstances that gave it a privileged character, that he was 
justitied in making the communication, or that the words themsolves, when he 
spoke the words, were true. It is not enongh for him to say that he heard it 
from some other person ” \ ates vy. Hall (1868), L. R, 3 Q. B, 396, per 
Livan, J., at p. 403, and soe hid, ng Bracksurn, J., at pp. 400, 401, approving 
M’Pheraon v. Daniela (1829), 10 B. & C. 263, per LivtLepae, J., at pp. 272, 
274). Soe alao as to the liability af one who publixvhes a libel or slander 
which he did not himself contrive, aa distinguished from the hability of the 
original publisher on the issuo of publication, p. 661, ante, and the notes te 
Craft v. Botte 1699), | Wma. Saund. $10, 

(8) See p. 667, ante. 


Pant [1.—Puszication, 


may, though responsible on the issuoof publication, noverthcless he 
entitled to judgment if he establishes a plea of justification or that the 
original utterance was privileged. On principle it seems plain that 
if the original utterance was not privilesed, and the original utterer 
is responsible for the repetition on the issue of publication, the 
original utterer cannot escape liability for the repetition on the 
ground that the repetition was a privileged communication. Indead, 
the fact that the repetition could be successfully defended by the 
person who repeated the slander, on the ground that he was under 
a duty to repeat what he heard to the person to whom he repeated 
it, is a ground for holding the original utterer to he responsible for 
the repetition on tho issue of publication. Conversely, the person 
who repeats an untrue statement which is defamatory of the plaintiff 
cannot eseape liability, if sued for the repetition, by showing that 
the original utterance to hin was privileged, if he was under no duty 
to repeat the slander to the person to whom he repeated it, though 
he would be entitled to judgment on tho ground of privilege if he 
was under a duty to repeat the slander to the person to whom he 
repeated it, even if the original statement to him was not 
privileved (/). 


Part !1V.—Defences. 


SEcT. 1L.—Justification, 


1238. No action for libel or slander will lie unless the defendant 
has falsely published of the plaintiff a statement which is defama- 
tory of the plaintiff. The plaintiff must allege the publication, and 
prove it, if the publication is denied. ‘The plaintiff must sot out the 
statement, and if the words are not libellous or slanderous of the 
plaintiff in their natural and primary sense, he must, by an innuendo, 
assign & libellous or slanderous meaning, and unless the defendant 
admits the innuendo the plaintiff must prove it (4). The plaintiff 
must also allege that the statement is false, but sinec the law pre- 
sumes that a person is of good repute unless and until the contrary 
is alleged and proved, the burden is on the defendant of alleging 
wilirmatively (J) and proving that the defamatory statement which 

(j) As to tho liabilitv of the person whe repouts a slander, ree nate 4), 
p. 668, ante. The words in the text, “if he was under a duty," are to be 
understood aa covering all cases of interest or duty which are included in the 
defence of privilege. As to privilege, rae pp. 677 ef eez., post. 

(4) As to innuendoes, see pp. G40 ef -¢7., ante. . 

(2) See Belt vy. Lawes (1882), 51 La. J. (@.. 8.) 359 As to lending Justification 
before 1852 and after 1852 up to the time of the Judicature Acta, see the notes 
of Serjeant Williams and the late Sir E. Vaughan Willams to Craft v. Lote 
i 1 Wms. Saund, 310, 827 et e-g., and the cases there cited. See alas 

ullen and Leake, Precedents in Pleading, 3rd ( yan) ed., p. 723. As to 
pleading fair comment, sea Penrhyn v. Licensed Vaetuallera’ Mirror (80), 7 
fT. L. If. 1, where the dofendantsa pleaded thus :—**(1})... . (2) T hey deny 
that they published the said words falsely or maliciously or with any of 
the meanings in the statement of claim alleged or with any defamatory 
meaning. (3) The eaid words without the alleged meanings sre not 
defamatory of the plaintiff. (4) In so far us they consist of allegations 


669 


Src, 2, 


In Slander 
Actions. 


plaintiff to 
establish 
original 
responaibility 
on iasue of 
publication, 


Juatification, 


Defence mint 
he pleaded 
aflirtuatively, 


670 


Sror. 1. 
Justifica- 
tion. 


Defence must 
be pleaded 
neparately, 


Defence of 
justification 
conferses and 
avuids. 


LIBEL AND SLANDER. 


the defendant published is true. The defence of truth is only 
required on the assumption that the defendant has published a 
defamatory statement. It may be pleaded as the sole defence, or it 
may be plended alternatively to the whole or part; but it is a 
separate defence, and must not be treated as part of the issue of 
publication. The allegation in a defence of the truth of the state- 
ment complained of 1s called a defence of justification. 


1239. The defence of justification confesses the publication of the 
statement justified or so much of the statement as is justified, and 
asserts that it is true in substance and in fact, It is not necessary 
for the defendant to justify, and it is not permissible for him to 
justify, that of which the plaintiff does not complain. It follows that 
the defendant may not set out a version of the statement which differs 
inaterially from the statement set forth in the statement of claim and 
justify that version. He must for the purpose of justification accept 
the plaintiff's version of the statement, or cstatement which is in sub- 
stance identical with the plaintiff’s version (a). 








of fact, the said words aro true in substance and in fact, and in so far as 
they consist of expressions of opinion they are fair comments made in good 
faith und withont malice upon tho said facts, which are a matter of publio 
interest.” The Divisional Court said that para. (2) must be amended by striking 
out the words “ falsely and mulicivusly ” and inserting the words “us alleved,’’ 
and para. (3) must be amended by inserting the words ‘if defamatory do not 
refer to the plaintiff,” and that para. (4) must remain, but particulars must be 
given. Aw to the plea of fair comment, see, further, Wulker (feler) & Son, Ltd, 
v. Hudgaon, (1909) 1K. B. 239, 247, C. A., and" note (a), p. 700, post. As to 
discovery and interrogatories, sec, generally, title Discovery, INsrgcrion, AND 
Intenuogatontes, Vol. XL, pp. 99 et sey. As to discovery of documents, see 
also Went Coal Concessions, Ltd. y. Duguéd, (1910) A. C. 452 ; affirming [1910] 
1K. B. 9041, C. A. As to interrogatories, see also the cases cited during argu- 
ment befure tho full court in Mauss v. (ias Light and Coke Co., [1911) 2 Kk. B. 
643, C. A. and those referred to in note (J), pp. 712, 713, post, 

(m) ‘The liw is plain that, if you wish to dispute the sense given to the 
wonls in the libel, you must do go by the plea of not guilty, und if you wish to 
justify you must confoss and avoid " (Hrembridge v. Latimer (1864), 12 W. RB. 
878, per Byes, J., at p. 879). ‘ That is a clear and concise statement of the law 
as it was, and though tho forms of pleading have been altered the substance of 
the rule is still the same” (Lasesim v. Budye, (1893) 1Q. B. 571, per Lord Coiz- 
rine, CJ. (during arguinent), at p. 574). In the latter case the defendant pleaded 
to the statomont of claim, setting out defamatory words alleged to have been 
epoken by the defendant of the plaintiff, that he “did aay the following words," 
and proceednd to set out his own vorsion of what he said, which differed 
materially from the words set out in the statement of claim, and then alleged 
that the words spoken by him were true in substance and in fact, and were 
spoken on a privileged occasion. The defence was struck out as embarrassing and 
tending to prejudice the fair trial of the action. In Bremlridge v. Latimer, 
aupra, the declaration sot out part of a nowapaper article accusing the plaintiff 
of base and ungrateful conduct. The defendant pleaded that words in the 
article charging bribery were omitted from the declaration, and set out and 
justitied the whole article. It was held that those pleas were rightly struck 
out as being calculated to prejudice, embarrass, and delay the fair trial. This 
decision was approved in Watken v. Haél (1868), L. R. 3 Q. B, 396, per Biack- 
BURN, J., at p. 402, because, a portion of the newspaper being set forth in the 
declaration with an innuendo, the defendant endeavoured to show that if the 
whole article was taken, the plaintiff would have had a different cause of 
action, and be sought, by his plea, to set out the whole article, and so to 
pee it ae true in fact. That was irrelevant to the question at issue, whether 

bad published the libel charged in the declaration. 


Part 1V.—DEFENcES. 


The defendant may justify the statement alleged by the plaintiff 
to have been published in the meaning assigned to it by the plaintiff 
by aninnuendo; for in that case the defendant is justifying that 
of which the plaintiff expressly complains. Further, whether 
there be an innuendo or not, the defendant may justify the 
statement alleged by the plaintiff in the natural and primary sense 
of the words set forth in the statement of claim; for, if the 
plaintiff has pleaded an innuendo and fails to establish it, he may 
fall back on the natural and primary meaning of the words; and 
if he has pleaded no innuendo, he must rely on their primary 
and natural meaning. 

The defendant, therefore, may justify the statement set forth in 
the statement of claim either in the sense expressly or in the sense 
impliedly complained of, or in both senses (n). But he may not 
assign @ meaning to the plaintiff's version of the statement which 
differs from the natural and primary meaning of the words and 
from the meaning specially assigned by the plaintiff, and justify the 
statement set forth in the statement of claim in that sonse; for that 
would be justifying a meaning of which the plaintiff does not 
expressly or impliedly complain (0). 


1240. Further, the defendant may not justify a part only of a 
libel or slander, unless he can show clearly that the statements are 
severable (p). Where the charge complained of is not severable in 
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(n) This is confession and avoidance within the meaning of the rule referred to 
in note (m), p. 670, ante. Commenting on the Common Law Procedure Act, 1852 
15 & 16 Vict. c. 76) a. 61 (the anbstance of which is still Jaw), BackbuRn, 
» In Watkin v. Iall ere I. R. 3 Q. B. 396, at p. 402, said that tho 
legislature thereby enacted that a declaration containing one count for libel 
or slander with an innuendo that the words were used in a particular meaning 
should be taken as if there were two counts, one with the innuendo and one 
without the innuendo, if the plaintiff proved either it wus sufficient, and that 
it followed that a defendant might plead a justificution aa to the words with the 
meaning in the innuendo, and also as to them without the meaning. 

(0) That would not be confession of the plaintiff's case, but the conforsion of a 
case of complaint made for the plaintiff by the defendunt and the avoidance of 
the complaint so invented by the dofendant contrary ty the rulo; see notes (m), 
p. 670, ante, and (n), euyra, Under the presont aystem of pleading the publica- 
tion may be traversed, also the alleged meaning of the words, or the ploa that 
the words have a defamatury meaning; but the dofence of justification is then 
an alternative defence which for the purpose of that defence cunfesses and 
avoids. As to pleading, generally, see title PLEADING. 

(p) There is a string of authoritios to this effect (iassam v. Budge, [1803] 1 
Q. B. 571, per A. L. Suirn, LJ., at p. 576). Thus, where tho defendant 
pacuae that the plaintiff, a proctor, had been suspended three times, per quod 

is neighbours were led to think he had been guilty of extortion, a plea that ho 
had been suspended once for extortion was heid bad (Clarkson v. Lawson (1824, 
6 Bing. 266, distinguishing Adwards v. Bell (1824), 1 Bing. 403). Subsequently 
the defendant put in a plea to one of the said suspensions that the plaintiff had 
heen once suspended by Sir J. Nicholl, and it was held that the libellous matter 
was thus divisible and the plea an answer as to part (Ciarkem v. Lawen (1830), 
6 Bing. 587). Compare Clarke v. Taylor (1836), 2 Bing. (N. ¢.) 654 (justification of 
a portion of the statement which contained distinct charges) ; and contrast Hoberts 
v. Brown (1834), 10 Bing. 519, In Ingram v. Lawson (183%), 5 Ring. (N. c.) 66, 
the justification, though pleaded to the whole action, was insufficient. Where a 
count alleged that the plaintiff was an apothecary and charged the defendant 
with having said ‘‘ he" (the plaintiff) “has given my child too much mercury 
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its nature, the defendant must justify to the full extent of the 
charge. Thus, upon a charge of murder, it would be no defence to 
allege that manslaughter had been committed (q), or, upon a charge 
of crime with aggravating circumstances, to allege the commission of 
the bare crime, if the additional circumstances would be libellous (r). 


1241. Assuming that the part is severable from the whole, the 
defendant must make the separation, so that the court and the plaintiff 
my see with certainty what portion the defendant means to 
justify (s). If the part not justified is defamatory, the defendant 
is liable in damages for that which is lefé uncovered by the 
justification (4). 


1242. But a justification of the truth of the substantial imputation 
in a libel is not necessarily insufficient where it does not extend to 
every epithet or term of general abuse which may be found in the 
description or statement of such imputation («); and unless the 
ce oa rent peach eats e leases 


rere ye 9 





and poisoned jt,” a plea that the plaintiff did give the child too much mercury was 
held bad (Adaali v. Russell (1842), 4 Man. & G. 1000). “ The dofendant does not 
avver one distinet portion from another, and profess to answer such portion, as 
in Clarkaon y, Lawaon (1830), 6 Bing. 687; but ho abstracts certain words found 
in the third count, and only professes to answer the charge conveyed by those 
words, the administering of an excessive quantity of mercury, but not such an 
excoasive quantity ax poisoned the child, The plea is bad, therefore, as neither 
confessing nor avoiding the alleged slander" (Hidsall v. Jtussell, supra, at 
yp. 1100), Astoun insufficient justification of an allegation of want of pro- 
fexsional experience, seo Botteril vy. Whytehead (1879), 41 LL, T. 588. As to 
justification of part of the statement, see alxo p. G74, post. As to the mitiga- 
tion of the striet rulo in modern practice, seo Zicrauberg v. Labouchere, (1893) 
2. 1. 183, C2 A. per Lord Isnir, MLR, at p. 156, quoted in note (2), 
O56, post, 

‘Ch arkan v. Jeneam (1830), 6 Bing. S87, per Tinpan, C., at p. 593, 

Cr) Hefsham y. Blackwood! (ISSTS, IEC, BLT. Thasa charge of killing an 
antagonist in a duel under circumstances revolting fo a man of honour is not 
justitiod by a defence alleging simply killing in a duel (iid.). Nor isa chargo 
of quilting a town undor circumstances showing an intent to defraud creditors 
sufficiently answered by a defence of quitting which is consistent with an 
absence of intent to defraud (O'Brien v. Bryant (1846), 16 ML & W. 168). But a 
complaint that a railway company printed and published that the plaintiff was 
charged at potty sossions with having travelled on a railway without first paying 
his fare nnd was convicted in a penalty and custa, “meaning thereby that the 
plainnfl had attempted to defraud the company,” was sufficiently answered by 
plouling that the plaintiff was charged and convicted as in the declaration 
Tnentioned without expresaly justifying the innuendo, the only offence of which 
the court had cognisance being for travelling without previously paving the 
fare “with intent to avoid payment thereof” (Bigys v. Great Eastern Rail, Co. 
(1868), 18 TT. 482). 

(a. Stiles vy. Nokes (1806), 7 East, 493, per LE Bane, J., at p. 507, approved in 
Clarkson vy. Taween, supra, per Tixnpat, CJ. at p. 493. The words in the 
text “and the plaintiff” aro added. The modern practico is chiefly concerned 
to see that the plaintiff shall know the meaning and the extent of the 
defence that he may not be takon by surprise. As to treating a general plea 
na if it applied tu each part of the claim where the defendant fails to prove the 
whole to be true, see Zerenberg v. Labouchere, enpra, and note (1), p. 676, post. 

(() Clarke v. Tayler (1836), 2 Bing. (". 6.) 654, per Tinpa, C.J., at p. 665. 
Where the part omitted from the justification is ambiguous, the court will not 
construe it, if the plaintiff bas not put a construction on it, and will refuse te 
enter a verdict for the plaintiff un the purt not justified (sbid.), 

(w) Morrison v. Harmer (1837), 3 Bing. (mW. Cc.) 759, 67. 


Part 1V.—DEFENcES, 


discrepancy betwebn the statement complained of and the matter 
justified is 80 great that the defence of justification ought to be 
struck out, the question for the jury is whether the defendant's 
account is substantially correct (a). 


1243. The libel must be understood with reference to the subject- 
matter, and a justification which covers the libel considered in 
reference to its subject-matter is sufficient (b). 


1244. The modern practice as to pleading (c) a justification is 
that the defendant who justifies either an isolated or a genoral 
charge must make perfectly clear what he is justifying and what 
case the plaintiff has to meet. If the libel complained of makes 
only an isolated charge aguinst the plaintiff, clearly and precisely, 
so that the plaintiff would know, if the defendant avers simply that 
the statement complained of is true, what charge he has to meet 
and the particulars of the charge, the defendant who thus simply 
avers thereby furnishes sufficient particulars. If, however, par- 
ticulars of the justilication are required to prevent the pluintiff 
being taken by surprise, they must be given (d). 


1245. When a general charge is made against a man, the defen- 
dant must state specifically the facts on which he relies us supporting 
the charge which he justifies, in order that the plaintiff may know 
what facts he has to meet and have an opportunity of denying them (e). 


{a) See Alexander vy. North Eastern Rail, Co. (1865), 6 B. & 8. 340; compare 
Girynun y. South-Kastern Rail, Co. (1868), 18 LT. 73s, 

(4) Thus, where a declaration alleged that the plaintiff was cashicr to a person 
to whom the defendant wrote, saving of the plaintiff, 1 conceive there is 
nothing too base for him to be guilt y of,” a ploa that tho plaintiff signed and 
delivered to tho defendant an I. O. U. and afterwards falsely and fraudulently 
denied his signature was held sufficient justification, the plea averring that the 
libel was written and published sulely in reference to that transaction (Z'ighe v. 
Cooper (1857), 7 E. & B. 639). But the rule in the text must nut be taken to 
sanction a plea of justilication to tho words in a seuse which is neither the 
primary sense nor the secondary sense assigned to the words by the pluintifl; 
wee p. 671, ante. 

(A As to pleading generally, seo title PLEADING. 

(d) Seo B.S. C., Ord. 19, vr. 15. 

(e} Zierenbery v. Lubouchere, oe 1 (2. B. 183, C. A. As to the history of 
the practice, see thid., per Lord Esner, M.R., at p. 146; notes to Craft v. Buite 
(1669), 1 Wms. Saund, 310, and Bullen and Leake's Precedents of Pleading, 
$rd ed. The following cases ure still important, an the substance of the practice 
has not changed :—J’ Anson v. Stuart (1787), 1 Terta Rep. 748, per ASHEURST, 
J., at p. 752 (a passage quoted with approval in Zicrenberg y. Labouchere, supra), 
where it was said, “‘ When he tovk upon himerlf to justify generally the charge 
of swindling, he must be prepared with the facts which constitute the charge ; 
then he ought to state those facts aperitically, to give the plaintiff an oppor- 
tunity of denving them, for the plaintiff cannot come to the trial prepared to 
justify his whole life’; Aickiniotham v. Leach (1s42), 10 M. & W. 361, per 

-ARKE, B., at p. 363, and the statement of ALDERSON, B., during the arguinent 
(ibid., at p, 363) that the plea ought to state the churge with the same precision 
as an indictment; Newman v, Barley (1776), 2 Chit. 663 ; IMdmes v. Cateaby 

1809), 1 Taunt. 543; Jones y. Stevens (1422), 11 Price, 235. In Gourley v. 

Himsoll (1873), L. B. & C. P. 362, the court expressed the opinion that the more 
convenient course was that a plea of justification in general form should be 
allowed with full particulars of the matters intended to be relied on in justif- 
cation. See also Jonesy. Bewicke (1869), L. B. 5 C. P. 32, aud Odger v. Mortimer 
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undated) (unreported), referred to by BoviLt, C.J., in Gourley v. Plimsoll (1873), 
» BR. 8G. P. 362, where Behrens vy. Allen (1862), 8 Jur. ts 8.) 118, O'Brien v. 
Clement (1846), 16 M. & W. 159, and Gregory v. Brunswick (Duke) (1843), 6 Man, 
& (. 205, were cited for the plaintiff. The substance of the ractice is that the 
plaintiff is entitled to know what charge is made against him and the facts, 
as distinct from the evidence, which are alleged by the defendant as supporting 
thecharge. See R.8. 0., Ord. 19, rr. 4,6, 7,15. In Zterenberg vy. Labouchere, 
De. 1Q. B. 183, C. A., the Court of Appeal held that the justification for want 
of sufficient particulurs was not # well-pleaded defence, and that until there was 
such u defenre there could be no right of discovery in the absence of some 
npecial relation between the parties, such, for instance, as that of principal 
and agent, or other special circumstances. As to the modern practice as to 
particulars, seo also /enneasy y. Wright (1888), 67 L. J. (0. B.) 594, C. A.; 
Markham y. Wernher, Beit & Co, (1902), 18 T. L. R. 763, H. L.; Devereux v. 
Clarke & Co., [1891] 2 Q. B. 582, C. A. (where plaintiff complained that defen- 
dauts, in reviewing his book, said that plaintiff was by his own confession a 
liar, and the defondanta, who justified, were ordered to specify in their particulars 
the passages on which they intended to roly). As other examples of insuffi- 
ciency, see Hickinbotham v. Leach (1842), 10 M. & W. 361; Holmes v. Cutesby 
(180), 1 Tuunt. 513; Bruton v. Jownes (1859), 1 F. & F. 668; Edmonds v. 
Valter (1820), 2 Chit. 291. As to the distinction between a plea of justitication 
and a plea of fair comment, see Dighy v. Financtal News, Ltd., [1907] 1K. B. 
602, U. A. (where tho particulars asked for were refused), and note («), p. 700, 
mt. Where tho defendant pleads ‘* justification” and “fair comment,” the 
tter question doos not arive if the former plea be proved (Dukhyl v. Labouchere 
1907), fg 2K. 3B. 326,n., HW. 1. : and see Hunt v. Star Newspaper Co., Lid., 
‘aN 2K. BH. 309, C. A, and Walker (Veter) & Son, Lid. y, Hodgson, [1909] 
BAK. Ik 230, 201, 262, C.A.). The rule that a defamatory statement cannot 
bo Justified whon the aame person has alleged the facts and commented on 
them, unless both the facts are true and the comments thereon are fair, does 
not apply where one person alleges tho facta and another comments on them 
(Mangena v. Wright, (109) 2 K. B. 958, per Pui_urMore, J., at p. 975). 
Sf) Roe J’ Anson v. Stuart (1787), 1 Term Rep. 748, v52). 

te As to stnking out particulars, see Markham v, Wernher, Beit & Co., 
supra (where the House of Lords held that the defendant was bound to 
support his justification by facta stated distinctly and with the saine 
particularity as ina criminal charge), Compare //tchinbotham y. Leach, supra, 
ger Atperson, B., at p. 63, cited in note (e), p. 674, ante. As to pleading 
Justification to the words “ convicted felon" and “felon editor,” ave 
Leyman v. Latimer (1878), 3 Ex. 1D). 352, C. A. (justification held to be bad). 
Where tho defendant pleaded a justification us to all of the libel except 
tho heading “ horse atouler,” actting out the several circumstances of suspicion 
Telated in the libel, but the declaration alleged that the libel was intended to 
convey a charge of felony, and thia intent was not denied by the plea, it was 
held that the statement of circumstances of suspicion to excuse part of the 
res was nota sufficient justification (Afivuntney v. IFateun (1831), 2 B. & Ad 

73). 

(A) Fleming v. Dollar (1889), 23 Q. B. D. 388, where the defendant admitted 
the publication of the words but denied the innuendoes, and pleaded that to the 
extent of the facta thereinafter pleaded the words were true in substance and 
in fact. The defence then set outa number of facts, and finally contained an 
wimission that the words were not wholly justified by the said facts and paid 
402, into court in satisfaction of the Degen claim. The defence was struck 
out not only as contrary to R. 8 C., 22, r. 1, but also as being embarrassing 
en the ground that the defendant by his pleading admi 
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1246. If the defendant made a statement, whether in writing or 
by word of mouth, which is defamatory of the plaintiff, it is 
no justification, or not sufficient justification, that the statement 
purported to be made on the relation of another, and that it had, in 
fact, been related to the defendant by that other, even though the 
defendant disclosed the name of his informant at the time or 
subsequently at the earliest opportunity. The defendant who 
justifies the statement must allege and prove that the statement 
which was made to him, and which he published, was true in 
substance and in fact (2). 


1247. The burden is on the defendant of satisfying the jury that 
the statement which is justified, or so much, if it be divisible, as is 
separately justified, is true in substance and in fact. If the 
statement complained of imputes the commission by the plaintiff of 
a criminal offence, the defendant, to succeed on his plea of justifica- 
tion, must prove the commission of the offence charged as strictly as 
if the plaintiff were being prosecuted for the offence (k). In other 





too far, but did not montion in what respect or to what extent ho had gono 
too far (Jleming v. Dollar (1889), 23 Q. B. 1). 388, 393), Tho right to pload a 
justification to part of a divisible libel was there recognised (tbud., per Lord 
CoLERIDGE, C.J., at p. 392, citing in support of that proposition Muuntney v. 
Watson (1831), 2 B. & Ad. 673; ALGreygor v. Gregory (1843), 11 M. & W. 287; 
and criticising the dicta in 2. v. Newman (1853), 1 1. & B. 508). For an instanco 
of a justification as to part which was held bad, soe Smith v. J’arker (1844), 
13 M. & W. 459; und soe note (p), p. 671, ante. 

(t) See note (n), p. 664, ante, and note (h), p. 668, anfe. As to mitigation of 
damages, see pp. 724 ef seq., post. As to the defence of privilege for fuir and 
necurute reports, soe pp. O04 et aeq., post. As to pleading and particulura, see 
Hennessy v. Wright (1888), 57 LJ. (a. B.) 594, UO. A. (referred to note (m), 
p. 676, post). 

(k) Chalmers v. Shackell (1831), 6C. & P. 475 (fngory)) Wallinett v. Hurmer 
(1839), 8 C. & P. 695; HKoberte v. Lirharda (1862), 3 I. & F. 507 (charge of theft 
by servant in giving away mastor's bread); as to strictness of pleading, compare 
Hickinbotham vy. Leach (1842), 10 M. & W. 361, per Atperson, B., p. 363 
(where the chargo complained of was duffing). Seo also Murkham v. Weruher, 
Beit & Co, (1902), 18 T. LR. 765, WL. 1. (referred to note (g), p. G74, ante), 
where the particulars of justification were struck out. But whoie the pluintif 
charged, as a libel upon him, a notice, published by a railway company, 
which stated that he had been convicted by justicea of an offence against the 
defendant's bye-laws and fined with an alternative of three wocks’ 1mprison- 
ment, and the defendant justified and the alternutive in the cunviction was 
really fourteen days, it was held that it was a question for the jury whether 
the statement charged as libellous was or was not substantially truo and that 
the inaccuracy did not as a matter of law make the statement span graces 
libellous, that the conviction was described with substantial accuracy and trut 
in the statement complained of and in the plea was held good (Alerunder vy. 
North Eastern Rail. Co, (1865), 6 B. & S. 340); and see Gwynn y. Suuth-hastern 
Rail, Co. (1868), 18 L. T. 738 (alternative to a small tine three days’ imprison- 
ment, described as an alternative of imprisonment with hard labour). It was 
further alleged in Alexander v. North kastern fait. Vo., supra, that it was not 
necessary to plead that the conviction was still subsisting, Cuddington v. 
Wilkins (1616), Hob. 81, being distinguished on the ground that a pardon had 
been granted, and Cocxsuan, C.J., in Aleaander v, North Eastern Hatl, Co., 
supra, at p. 344, stating that if the conviction had been quashed it shuuld have 
been nleaded. As to fair and accurate reports, sce pp. 694 ef se7., post. As to 
admitting evidence, though no particulars of justification have been given, where 
plaintiffs have never applied for particulars, sve Hewson 9. Cleeve, [1904] 
3 L R. 636, C. A. 
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cases the proof required is, perhaps, less strict(/); but the defen- 
dant must satisfy the jury that the statement justified is sub- 
stantially true, though the proof does not establish every little 
detail. If tho statement complained of is that the plaintiff has 
been guilty of habitual misconduct, the defendant does not dis- 
charge the burden on him by proving one isolated instance of such 
misconduct. 


1248. Although in strictness a defendant who pleads generally a 
justification of the whole libel is bound to prove the whole to be 
true or fail altogether, yet, where the statements in the claim can be 
treated as separate libels, the court may treat the general plea as if 
it apphed to each part of the cluim (m). 


1249. Whero in an action for libel pleas of justification and 

rivilege aro set up and the defendant fails os to the plea of 
Justification, and judgment is given for him on the plea of privilege, 
the plaintiff is not entitled to the costs of witnesses whose evidence 
does not relate oxclusively to the plea of justification (7). 


(1) As to proving every material particular, soe Weaver vi Lleyd (1824), 2 
B.& C. 678; Cory v. Bond (1860), 2 1 & BL241. But in an action by a solicitor 
for libel a plea justifying o chargo of having disclosed confidential communica- 
tions inay be supported i proof of the disclosure of communications made to 
him by his clients which are not so strictly privileged as to prevent his exami- 
nation asa witness (Moore v. Verrell (1553), 4 BD. & Ad. 870), In Zicrenberg v. 
Lahouchere, (193) 2 Q. B. 183, OC. A., the modern practice was thus stated by 
Lord Msver, MR, at p. 186: “Strictly speaking, the defendant, having 
pleaded generally a justification of the whole libel, would be bound to prove 
the whole to be true, and if he failed in doing so, it might bo said that his 
ea of justification failed altogether. That would have been the old practice ; 

ut that seems to be too atrict a view of the rights of the parties to a at the 
presont time, and I think wo ought to treat the case as if the statements in the 
claim wero statements of separute libels and the gencral plea of justification as 
if it applied to each part of the claim.” As to the effect of pleading a justifica- 
tion ou the question of express malice and damuges, see note (k), p. T17, prat, 
und p. 723, post. As to giving evidence in mitigation of damages, see pp. 724 
et é¢y., hg 

(m) See as to this tho statement of the modern practice by Lord EsveEr, 
N.R., in Zéerenbery v. Labouchere, aupra, at p. 186, quoted in note (/), 
supra. Compare /foness v. Stubbs (1860), 7 C. ‘f (N. 8.) 555, as to refusing 
leave to io one general plea to a declaration containing several counts for 
distinct libels. In the case put by Lord Esuer, M.R. (see note (/), supra), the 
plaintiff is not embarrassed by the form of the plea. He is warned to come 
to tral ena to mect a justification of all the libela in just the same way 
as if the defence had ploaded separate justifications to each part. Tho defendant 
is obliged to give purticulara, See also Hennessy v. Wright (1888), 57 L. J. 
(a. B.), 504, C. A., per Bowen, L.J., at p. 596, where it was said that objections 
to pleading have always, from time immemorial, been cured, when the 
objection is to the Sapa wh of the pleading, by delivery of particulars. In 
that case two grounds of defence were put together in one plea though founded 
on eoparate and distinct facts, and the defendant was ordered to inform the 
plaintuf whether he intended to prove that the report there referred to was a 
correct report, and also that the charges made were true in fact, or whether 
he only intended to prove that the report was a correct report. 

(n) Brawn v. Houston, [1901] 2 K. B. 855, C. A, in which Harrison v. Bush 
(1855), 8 E. & B. 344, was cona . As to costs generally, see titles Pracrics 
AXD Procupurs; Soricitors. As to discovery and interrogatories, see title 
Discovany, Insrgction, axp IxtEnRogatonigs, Vol. XI., pp. 99 ef eog. 


Part IV.—DErences. 


1250. In actions of slander of title it is essential, to give a cause 
of action, that the statement should be false (0), and on principle the 
burden of proof is on the plaintiff (p). 


Secr. 2.—aAdsvlute Privilege, 
Srn-Secr. 1.— Nature. 


1251. Although the statement complained of be defamatory of 
the plaintiff and untrue, yet, if the oecasion of its publication be 
privileged, the statement is absolutely or conditionally protected 
according as the occasion of the publication is an oceasion of 
“absolute privilege” or an occasion of “ qualified priviloge “ (q). 


1252. Ifa statement is published of the plaintiff on an oecasion 
which is absolutely privileged, the communication also is absolutely 
privileged. 

So faras absolute privilege is the privilege of the individual at all, 
itis a privilege to be exempt from allinguiry as to mative. He is 
not liable to have his conduct inquired inte to bee whether it is 
malicious or not. Bat in truth it is rather a oryht of the public, 
which the courts will protect in the interests of the publie 1, 

Although since the Judicature Aets the defendant has to plead and 
prove the facts on which the defence of privilege is based, yet the 
court hag an inherent power of dismissing an action even before 
defenee on the ground that it is frivolous and vexutionss and it is 
not necessary for the cxercise of that power that the slatement of 
claim should be on the face of it demurrable. Tt mas be exercised 
H, upon facts which are brought before the court Ceither upon the 
face of the statement of clin or otherwise), or of which the court 
muy take judicial coguisanee, the action as clearly elioawn to be 
fsisvlous and vexatious (8). 


ne ——_— = « — ke + —- - Are — tern - —_— 


fo’ Pater. Raker ASA, SCL TSA, yer Marin, dat psa. Mecew, 
Reach ASS), VM. XS. bed of ona decison to the contrary, is tat good baw, 
There, objection husing been taken that there was no allegation that the 
pub.eation was false, Lord ELcennonocui, Cod, sand bed. at pe ood that the 
allegation that it waa tnahieions, tepurious, and unlawful was «uffident. Aa ty 
thunder of titls generally, see tithe: Torr, 

op) Pater vy. baker, anra; Rowe vy. Moach, supra, See the statement of 
Mavis, J. in futer ce. Baker, acpra, atop. S68, concluding ‘and therefore 
falsehead is given in evidence under not guilty, since the new rules.” Thee sa, 
or should bs, no difficulty in aman pressing his tithe. The law does not presuattie 
that A. has a good title when he complons that B. sid that Al hod not a pod 
title, But the bow does presaioe, ti the contrary is shows. Chat atuan de not 
hateful, contempulde, nor ridiculous 

‘gy Seep. 60S. ante, and dad, note {c), p. Gt, ante, 
enti privilege, see, further, pp. Ga of org., pooat, 

opt See the passage froin the judement of Citasstis, Jo, in Bottomley v, 
Brougham, Ws] TK. B. 54, 587, quoted with approval in Barry. Suocth, (190) 
8k. Bb. 306. 311, CL As see aleg Monster ve Lamb (los, VE (Qe BL Tn 55s, 
U. A. per Berit, MLR. at p. Got per Pry, 1d.. at py G08, 607, Scott v. 
Stansfidd (1865), L. BR. Exch.. 220, per Keccy, CB, at pp. 223, 

fa) See Lorn wo Smith, (ivy 21K. 06, aS, OC) ALS Law vy. Lewellyn, 
(iii) 1K. 3, 487, C. A. A etatement of clam fairiv drawn may sufficiently 
raise a question of law, and on the latter being decide] agaimat the plaintiff 
the court may strike out the statement of claim under 2.8. C., Ord. 25, 7. 4, 
as dischsing uv reas mable cause of achon (olson v. Pare, (1909) 1 Q@ Bs. 
455, CU. A., referred to in note (gy), p. Gd0, pret). In Sct vy. Stansfield 
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Bus-Sror. 2.—Subdfect-matter (#). 
(i.) Administration of Justice. 


1253. More than a hundred years ago Lord Mansfield said that 
neither party, witness, counsel, jury, nor judge can be put to answer, 
civilly or criminally, for words spoken in office (a). The authorities 
are clear, uniform, and conclusive that no action lies, whether 
against judges, counsel, witnesses, or parties, for words spoken in 
the ordinary course of any proceeding before any court or tribunal 
recognised by law(b). It is manifest that the administration of 
justice would be paralysed if those who are engaged (c) in it were to 


EDA a RES Hs RE 


1868), L. R. 3 Exch. 220, decided beforo the Judicature Acts, the court 
eld on demurrer that the replication to the plea was bad, and that the 
action was not maintainable. In fawkins v. Rokeby (Lord) (1873), I. HR. 
8 Q. 3. 205, Kx. Ch., affirmed (1875), L. 2. 7 U. L. 744, referred to 
in note (j), p. 681, post, the plea wus ‘‘not guilty’ and issue thereon ; 
at the triul, to prove the issuo, counsel for the plaintiff made certain 
statetnonta which were adinitted by counsel for the defendant, and which 
showed that the statements complained of were made by the defendant, a 
military man, in the course of an inquiry in relation to the conduct of the 
nlaintiff, a military man, and with referonce to the subject of that inquiry: 
3LACKBURN, J., refused to accept evidence proposed to be given to show 
that in making the statements the defendant was acting ma/d fide and with 
actual malice, and without reasonable or probable cause, and with a knowledge 
that tho statements were fulye, on the ground that the proposod evidence was 
immatoriul and irrelevant, and that the action would not ho, even though the 
plaintiff should prove that tho defendant acted ma/d fide and with actual malice 
and without reasonable or probuble cause, and with a knowledge that tho state- 
tmonta wore falye, and directod the Jury to find fur the defendant. The jury 
having found for the defendant, the Court of Exchequer Chamber, on au bill of 
exceptions to the ruling, disallowed the oxceptions, and held that the defendant 
waa entitled to judgment, 

(?) The following division of tho subject-matter under three heads (see 
the toxt, infra, and pp. 683 et eey. post) is suggested in the passage from 
the considered judgment of the Fixchequer Charaber in Darwhktus vy. Mokeby 
Lord) (1873), TL. R. 8 Q. B. 255, 268, quoted by Fry, I.d., in Munster vy. Lamb 
1883), 11 Q. B. 1). oss, C. A. at p. G06, as a dictum of the highest value 
declaratory of the common law: ‘ Whatever is said, however false or injurious 
to the character or interests of a complainant, by judges upon the bench, 
whether in the superior courts of law or im equity, or in county courts, or 
esexiona of the peace, by counsel at the bar in pleading causes, or by witnesses 
nm giving evidence, or by members of the legislature in either House of 
Parhament, or by ministers of the Crown in advising the Sovereign, is 
absolutely privileged and cannot be inquired into in an action at law for 
defamation.” 

(u) Rov. Shaner (1072), Lofft, 55, quoted with approval in Maneter v. Lamb 
(1883), 11. B.D, 588, 606, CAL: “Tf the words spoken are opprobrious or 
irrelevant to the case, the court may take netice of them as a contempt and 
exnmine on inforwation. If anything of mala mens is found upou such 
inquiry, It will be punished accordingly ” (¢d«d.), 

(b) The statement in the text is a passage from the judgment of the 
Exchequer Chamber in Dawkins v. Redely (Lord) (1873), LL. R. 8 @. B. 235, 263, 
Ex. Ch., quotedin Munster v. Lamb, aupru, at p. 06. For other dicta declaratory 
of the common law quoted in Munster v. Lamb, supra, see notes (¢) and (a), supra. 

(c) But an observation defamatory of the plaintiff by the chief clerk, after the 
statenent of evidence given before the Lord Mayor, wae held not to be pro- 
tected; it was not made in the course of any judicial proceeding by any 
one whose duty called upon him to make it; it was ital by a person who, 
for this purpose, must be considered as an entire stranger; it is the same as if 
wade by any bystander in the court (Delegal v. Highley (1837), 3 Bing. (w. ¢,) 
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be liable to actions of libel or slander upon the imputation that 
they had acted maliciously and not bund fide (d). 

The doctrine is not confined to the administration of justice in 
the superior courts(¢). It has been applied in its fullest extent to 


950, pr Tinpar. C.J., at p. 961). Asto persons engaged in the administration of 
justice, see the decisions referred to in notes {¢t) and qu), p. G78, ante, Seo aleo 
the following cases:—Witneases: The chief caset are Rervia vy. Smith heer 18 
QO. B. 126, and /fendersoa v. Froomhead (1859), 4 11. & N. 569, Ex. Ch., and tho 
neral conclusion ia that all witnesses speaking with referouce to the matter 
wfore the cuurt—whether what they say is relovant or irrelevant, whether 
what they say ia maliciens or not—are exempt from lialulity to any action in 
respect of ried vore or affidavit evidence (Munster y. Lamb (1883), TE Q. RD, 
588, (. A., per Brerr, M.R., atp. G01). As to statementa made by witnesses (or 
alae reo also Seaman v. Netherdift (18761, 20.2 2. D. 48, CL Als datley ¥, 
‘ounge N709), 2 Burr. 807 (statement in affidavit); Henderson y. Rroumhead, 
supra (statement in affidavit); Kennedy vi (dlard (185%, 10 TC) 1. Ro iy 
(where the statement was irrelevant and was expunged from the atlidavit: as 
scandalous); Trotman v. Daan (1815), 4 Camp, 2015 MS Laughlin y. Toe (Ss), 
$200. 10 dr. GIR; Doyle ve O'Dacherty (1812), Car & ML Ais; Gompaa iy. WW hote 
(ISSO), 643.1% 22 (attidavits in interlocutory proceedings); Wifsum ve Codiina 
(1652), 6 C. & P3783 (duection as to an officious communication by a person 
not on oath at a ward inquest: statement not in discharge of ollicial duty ; 
verdict for the plaintiff), As to the absolute privilege of witnesses before select. 
committees of the House of Commons, see Goffin v. Donnelly (ISS, 6Q. BD, 
307, and Marking vy. Rokeby (Lord) (1803), TR. 8 QQ. 1K. 245, bx. Ch. and note ()), 
p. OSL, pest. Advocates :- The most unportant decision in Afunster vy. Lanh, 
supra, where the Court of Appeal, dissenting: from Neadalon vy. Malthy (S42), 
Cur, & M. 402, and following the analogy of Srott vy, Stanafadd (Isis), L1G 
3 Exch, 220 (where it was held that all judges inferior as well as nuperior 
are privileged for word» spoken in the coutse of a judicial proceeding), held 
that the sume principle applied to an advocate: For more than a judge, 
infinitely more than a witness, he wants poe on the ground of benetit to 
the public” (Munater v. Lamb, eupra, per inert, M.K., ut p. HOS). In Afuuater y, 
Lamb, supra, the Court of Appeal upheld the nonauit directed by Waakin 
Winttams, J. in an action ayainst a schator in respect of words used by ham 
as advocate for a chent before a court holding a judicial inquiry, "Fer the 
purpose of my judgment, said Prerr, MAG, dhol, at p. 609, 1 ehall meRLTT 
that the words were uttered by the solicitor maliciously 2... not with the 
object of duing something useful towards the defence of toe chent; ... that 
the words were uttered without justification or even exeusa, and crom the widirect 
motive of personal ill-will or anger towards the prosecutor aneing out of some 
revionsly existing rauxe; and... that the worda wert irrelevant to every 
issue Of fact which was contested in the court where they were uttered ; never: 
theless, inasmuch as the words were ultered with reference to and in the course 
of the judicial inquiry which was going on, no action will hie against the defen. 
dant, however improper his behaviour may have been.” See alee fdaiyaan vy, 
Scarlett (1818), 1B. & Ald. 232; Needham vy. Jharling (18103, 157. J. (Ce. P.) 
9; Mackay vy. Ford (1860), 5H. & N. 92. But etatementa by advocates after 
the trial are upon a different fuoting (Fliné v. /'ke (1825), 6 Dow. & Ky, (K. 4.) 
625). 
(d) Dawkine v. Paulet (Lord) (1869), TR. & Q. 2. 04, per Mriion, J., at 
. 116. = ae 
e) Ibid. In Anderson v. Gorrie, (1895) 1 Q. B. ok, ©. A. where it wis 
oa that no action lies against a judge of the Supreme Court of a colony in 
respoct of any act done by him in his judicial capacity, even though he acted 
oppressively and maliciously, to the prejudice of the plaintiff and to the 


perversion of justice), Tord Esnen, M R., tlid., at p. 671 (having quoted tho, 


ara from the judgment of Chomprox, J., in Fray v. Iackburn (1#63), 3 
. & 8. 576, at p. 578, where he said, “ It is a principle of our law that no action 
will lic against a judge of one of the superior courte for a judicial act, though 
it be alleged to have been done maliciously and corruptly... .,” and having 
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county courts(f). lt applies not only to all kinds of courts of 
justice (7), but to other tribunals recognised by law acting 
judicially (k). It has not, however, been extended further than to 


reforred to the reasons for the rule stated by Kety, C.B., in Scott vy. Stansfield 
i): J. R. 3 Mxch. 220, and having criticised adversely the statement of 
OCKBURN, C.J., in Thomas v. Churton (1862), 2 B. & S. 475, at p. 479, where 
he said, ‘‘ I ut reluctant to decide, and will not do so until the question comes 
hefore me, that if a judge abuses his judicial office, by using slanderous words 
maliciously and without reasonable and probable cause, he is not liable to an 
action’ as a statement to which the Chiof Justice could not and would not have 
given effort had the question come before him), stated the law on the subject 
thus:—' To my mind there is no doubt that the proposition is true to its fullest 
extent, that no action lies fur acts done or words spoken by a judge in the 
exercise of his judicial office, although his motive is malicious and the acts or 
words are not late or spoken in the honest exercise of his office. If a judge 
goes beyond his jurisdiction a different set of considerations arise. The only 
difference between judges of the superior courts and other judges consists in 
tho extent of their respective jurisdiction.” As to an order beyond the juris- 
diction of the county court made under a mistake of the law and not of the 
facts, soe Ffoulden v. Smith (1850), 14 Q. B. 841, cited in the argument in 
Scott y. Stunafield, supra, In Sevtt y. Stansfield, supra, the defendant in an 
action of slander pleaded that he was a county court judge, and that the words 
complained of were spoken by him in his capacity as such judge, while sitting 
in his court, and trying a cause in which the present plaintiff was defendant, 
and it was held on demurrer that a replication was bad which stated that the 
worda were epoken falsely and maliciously, and without any reasonable, pe 
hablo or justifiable cause, and without any foundation whatever, and not bond 
fide in the discharge of the defendant's duty as judge, and were wholly irrelevant 
in reference to the mattor before him ; and it was further held that the action 
was not maintainable, 

(1) Scott vo Stanafield, supra, in which caso CHANNELL, B., at p. 225, 
enid that if a county court judge be guilty of misconduct in the exercise of his 
oltiee, the Lord Chancellor mav, if ho think expedient, remove him from such 
office, but that ue action would lio against him for anything done by him in 
hia judicial capacity. 

(a) Koyal Aquarium and Sammey and Wiuter Garden Suciety v. Parkinson, 
(Ist2T 1 Q. Bash CG. A. per Lord Esien, MR. at p. 412; and see the casea 
cited in the preceding notes (/) ~‘e), pp. 678, 679, ante. Thus the doctrine 
applies to coroners’ ouurts (Thomas vy, Chorton (1862), 2 B. & 8. 475), and magis- 
trates’ courts (Law yv. Lleredlyn, (1906) 1K. B. 487, C. A., where the statement of 
clain was struck out! ln Lae v. Llerellyn, anpre, it was held that a mavis- 
trate, when sitting in the course of his judicial duties, is a judge within the 
rule laid down in Munser vy. Lamb (1885), 11 Q. I. 7). 588, (. A. Sea also 
Hedaon vy. Pare, (1800) 1 Q. 1. 455, C. AL (whero it was held that a justice of 
the peaco, to whoin an application is made under the Lunacy Act, 1890 (53 & 
&4 Vict. c. 3}, on a potition for an order for the reception aml detention of a 
lunatic, ix acting judicmlly, aud consequently defamatory statements made in 
the course of the proceedings are not actionable. The Court of Appeal struck 
out the statement of claim which raised the question to be decided (which was 
whether the atatement was made in the course of a judicial or merely an 
adininistrative biped upon the ground that the justice of the peace was 
evorcising s judicial function, and that therefore the case came within R. 8. C., 
Ord. 25, r. 4, as not disclosing a reasonable cause of action, since the facta stated 
disclosed tho defence of absolute privilege. Compare Lilley vy, Roney (1892), 
GIT. J. (9. 8.) 727; Gompas v. White (1889), 6 T. L. R. 20. Observations of 
a magistrate, while sitting in the courso of his judicial duties, in reference to 
the withdrawal of a charge are not actionable, and it makes no difference whether 
such observations are mado before or after the leave to withdruw has been given 
(Law vy. Licwellyn, mipra, at p. 493). 

(A) See note (g), supra. An to the words “recognised by law,” see the 
passages from Dawkins v. Rokeby (Lord) (1873), L. RB. 8 Q B. 255, 263, Ex. Ch 
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courts of justice and tribunals acting in a manner similar to that in 
which such courts act (f). 

Thus the doctrine has been applied to a military court of 
inquiry, where the case was one of an authorised inquiry before a 
tribunal acting judicially, that is to say, in a manner as nearly as 

ssible similar to that in which a court of justice acts in respect of an 
inquiry before it (j). But 1 meeting of the London County Council 
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and note {7), tnfra; Reyal Aquarium and Summer and Winter Garden Sortety v, 
Jarkinson, [1892] 1 Q. B. 451, C2 AL, per Tord Esurr, MOR, at p. 442; and 
Barratt v. Kearna, [1905] 1K. B. 804, C. A., per Contins, MAIL at p. 10, whern 
it was hold that the description applies to an ecclesiastical inquiry authorised by 
statute before commissioners whose duty it was to hear evidence and report on 
the mutter referred tothem, and that in respect of a ¢tatement made by a witness 
in the courge of auch proceedings there is an absolute immunity from lability 
to an action, and consequently the defendant cannot be interrogated fs to 
the statements which he made. In Harratt v. Keurna, anpra, the evidences 
before the commissioners was not taken on oath, which war alse (he case in 
Pawhina v. Rokeby (Loni A893), ©. RO8 Qo 245, Ex. Ch. y affirmed (ist, 
BRDU Tab In Barratt yo Weapes, stored, it was contended that it wis 
essentnis to tuke the evidences on oath under the Plornlities Acts, bat the onsen 
to do so was held not to bea mistake which vitiated the whole proceedings of 
altered the character of the tribunal ated, per Cozexs-Tanpy, Ladi, at pol. 
(1) Royal Aquarium and Sawamer and Weater Garden Socuty ve Parkineon, 
eup re, 
> Thusit was held by the Exchequer Chamber in Taeciey, Bolela (Lord) 
(ata L. Ros. Be 2000 Ee Ch. that a court ef inquiry instituted by the eon 
mnuider-in-chief, under the articles of war, toanquire iste a complaint made by an 
oftieer of the army, theush not a court of Weunh ner a court of law, nor coming 
within the ordinary definition of acourt of Justice, wag, nevertholmas, acourt duly 
and legally constituted and recogated in the Articles of War aid the Mutiny 
Acts; and that statements, whether oral or written, made by an olficer sumainoord 
to attend before such eonrt to give evidence were absolutely privileged, even if 
made maid fede und with actual male and without reasonable and probable 
cause; and that such statements were part of the minutes of the processtiign of 
the court, which, when reported and delivered to the commiunderemn-clief, were 
received and held by him on behalf of the Sovereign, and on preunds of publie 
pohey could not he preduced in evidence, The decision of the Exchequer 
Chamnber was affirmed in the House of Lords, Daiwhina ve Lohely (Lord) tsia-, 
LRT HL. o44. In the House of Lords it was contended for the pliumntof 
appellant that the inquiry was pet to be conselered im the hehtof a qadie ad 
inquiry, and that the evidence was not evidence given by a witness oneath, Aw 
to that argument, Lord Caunns, L.C., sand, at p. Tots My Lord, that i quate 
trues butat the sare time... it wasan inquiry connected with the diserpline 
ofthe anny .. . warranted by the Qaieen's regulations and orders for the arniy 
.. called for... an pureuance of those regrlations; and the defendant in 
the action was entled at that maniny as a Witness, as a person whe was required 
to mike atutements relevant te the amquiry .. apd at wasn the ecanpen of 
that inquiry that those statements wer male, 0. Now 2... adupting the 
expressions of the learned judges with regard to what take to he the setthd 
law as to the protection of witnesses in judas proceedings, DT certainly an ot 
opinion that upon all poniiples, and cortamdy upon sl) comuderstions of con- 
venience and public poliey, the same prote tion whieh i extended to a witnes 
in a judicial procerding who has been examined on oath ought to be extended, 
and must be extended, to aanilitary man whois called before a court of imquiry 
of this kind for the purpose of testifying there pen a matter of mibtary 
disvipline connected with the army. It ia not denied that the statemeuta whic 
he made, both those which were made wind vere and thone which were made in 
writing, were relative to that inqmry. Under [ej thos» circumataners . .. I 
submit... that the conclusion of the learned judgrs is, in all respecta, une 
which we ought to adopt, and that your Lordships will hold that statements made 
sder these particular circumstances are statements which cannot benome the 
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for granting music and dancing licences is not a tribunal acting 
judicially within the doctrine ; and, therefore, & county councillor 
making a defamatory statement at such a meeting, with regard to a 
person applying for @ licence, is not entitled to absolute immunity 
from an action in respect of such a statement; he is only entitled 
to the ordinary qualified privilege applicable to a communication 
made on an occasion of qualified privilege, which is avoided 
if the plaintiff establishes that the defendant, in making the 
communication, was actuated by express malice (/:). 


1254. The privilege attaches not merely to proceedings at the 
trial, but to proceedings which are essentially steps in judicial 
proccedings (1). 


foundation of an action at law” (Lords CuriMsrorp, HATHERLEY, PENZANCE, 


. OV TAGAN and SELNORNE concurred), See also Jekyll v. Moore (1806), 2 Boa. & 


P, (x. rn.) 341, Absolute immunity attaches also to statements forming part 
of the evidence given hy the defendant as a witness before a select committee 
of the House of Commons ‘Coffin y, Donnelly (1881), 6Q. B. 1). 807, where Seaman 
v. Netherclift (UNG, 2 C.D. TD). 53, C. A. (immunity of witness), and Vawhins v. 
Rokeby (Lord\ 873), 8 Q. B. 255, Ex. Ch., were rehed on, and it was pointed out 
that it had been decided, in the latter caso, that statements made before a military 
court of inquiry which could not administer an oath were as much privileged as 
evidence given in a court of justice, und that the case before the court was 
ana forteri case, it being wlmitted that the select committes has power to 
eufores attendance by committal for contempt, and to examine on outh). 

(hk) Royal Aquarium and Summer and (Vinter Garden Suciety vo Parkinson, 
(isd2} 1 Q. 2.451, C, A. (where it was held that the county council was there 
acting in discharge of consultative and administrative, and not judicial, functions), 
As tothe decisions of the Jockey Club, sea Hope v. 2° Anson and Weatherby 
(1901), 18 /'T. E.R. 201, C. A. (whero the question was as to whether the com- 
munication was privileged within the law relating to qualified privilege), 
In Proctor vy. Webster (1885), 16 Q. B.D. 112 (where Lake vy. Aing (1668), 
1 Wins. Saund. 137 (petition ta committee appointed by House of Commons), 
and Hare and Meller’s Case (1576), 3 Leon. 138 (petition to the Sovereign 
in the nature of a petition in equity), were distinguished as cases of absolute 
privilege within the rule applicable to judicial prea the court 
sustained a verdict for the plaintoff in respect of a libel charging the plaintiff, 
a public officer, removable by the Privy Council, with irregularities in bis office 
which was contained in a letter sent by the defendant to the Privy Council, on 
the ground that there wae no pretence for saying that the Privy Council on that 
occasion exercised judicial functiona, and that the occasion was one of qualified 
privilege only, which was avcided on proof of express malice on the purt uf the 
defendant. As to express malice. seo pp. TH) et sey, post. 

(f) Suo Watson v. Al'Awan, Watson v. Jones, | 1d) A. C. 480 (where it 
was held that the puble policy which renders the protection of witnesses 
necessary for the administration of justice necessarily iuvelyes that which is a 
wtep towards, and 18 part of, the administration of justice, nately, the prolimi- 
nary examination of witnesses to find out what they can prove, and that 
consejiently statements made by a witness to a litigant or his solicitor in 
preparing hia proof are absolutely privileged); Lilley v. Roney (1892), 61 L. J. 
(a. 0.) 727 (letter to the Law Society and aftidavit of complaint against a sulicitor); 
ledley and May v. Morris (18815, 61 L. J. (@. B21 (written objections lodged 
on tuxation of bill of costs); Bottomley vy. Brougham, [1908] 1 K. B. 584, per 
CHANNEL, J., adopted and affirmed in Burr y. Smith, [1909] 2 K. B, 308, 
(. A. {repart of official receiver under the Companies (Winding up} Act, 1890 
(33 & 54 Viot. o. 63), a. 8 (2), Sched. I). In the last-mentioned case an officer 
appointed hy the Board of Trade under the Compauies (Winding up) Act, 1890 
(33 & 34 Vict. c. 63), «. 27, bad in the performance of ‘is duties prepared for 
and delivered to that Board a report on matters within shid,, s. 29 (2), for the 
purpose of ite being laid by the Board before Parliament as part of its annual 
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(ii) Proceedings én Parliament and Reports theree/, 


1255. Words spoken by a member of Parliament in Parliament 
are absolutely privileged, and the court has no jurisdiction to 
entertain an action in respect of them (m). When Darliament is 
sitting and statements are made in either House, the momber 
making them is not amenable to the civil or criminal law, though 
the statements Le false to his knowledge; and a conspiracy to 
make such statements would not make the mombers guilty of it 
amenable to the criminal law (7); but this privilege does not 
extend to s statement published by a member outside the House, 
though it is a reproduction of what was said in the House (0), 
and made in consequence of the appearance of an incorrect 
publication in the newspapers. 


1256. Persons, however, who publish under the direct authority 
of either House of Parliament have the statutory protection of a 
puininary stay of proceedings, civil or criminal, ino respect of 
reports, papers, votes, or proceedings of either House; while those 
who, although not acting under the direct authority of either House, 
publish a correct copy of such reports, papers, votes, or proecedings, 
have a somewhat similar statutory protection. Further, those whe 
publish an abstract or extract only are placed in the position of 
having to plead the statute, and to aver and prove that their 
publication was bond fide and without malice (p). 


ee a saw ” . 


report as directed by the Companies Winding up Act, 1800 (45 & 64 Viet, ¢. 63), 
x29 (2), and it war hell that an action of Tibet would not he in re«pect of 
staterments contained in that report. The position of the inspector: gener and 
officeml receivers inmaking these reports is similar te that of a master an the 
Chancery Division in reporting: On a case to the judge (Tuer ve Saeth | 1009 j, 
2K. 2b. bud, CL AL, por Parween, Lod., at p. du). 

(m) Jnilon vy. Balpour (1887), 201. RK. Tr. G00, and seo title PARLIAMENT, 

(n) Bae parte Wasen 860), TK. 4 QQ. BL T8, 676. 

fo) dv. Creceey (IST, 1D MA a IS. 210 My Alangdon ELerd) 1704, 1b Bexp, 
226, and see Hv. Salesbury (708), 1 Vad. Ravin. 4. 

(p) The above is in substance the effert of the Variamentary Papers 
Act, 1810 (3: & 4 Viet. 6 ), as. D--5, as hod down by Pripnimere, dain 
Meungena v, Wreght, (Li 2 1 008 (following Mangennt vy. dlowd (hdward), 
Lid, (1908), 98 1. T. 0 (per Tanning, J.j, reversed oon the facts, a 
l.. T. 824, C. A.j, and referring to Uuuyhton vy. Plimsoll (871, Tomes, 2nd 
April, where AMPHLE!rT, , appears to have directed the jury that. the 
Parliamentary Papers Act, 1N40 (5 & 4 Vict. c. 6.5, applied to the publica- 
tion of an extract from a parliamentary paper in an ordinary serial maynzine . 
Pittnuimone, J., in Aangena v. Wright, anpra, wad that there war a littie 
difficulty in the use of the word “ printing” instead of © publahing" in the 
first part of the Parliainentary Papers Act, 1810 (3 & 4 Vict. c. #6 3, but that 
it was not enough to take away the protection given by that provision; see 
aleo Hfoughion v. Plimeaoll, supra, see by Daniixa, Jd., in Mangeney, Lloyd 
(Edward), Ltd, supra’, He was also of opimon that the preambie of the Parlia- 
mentary Tapers Act, 1840 (3 & 4 Vict. c. 9), probably refers only to sad., 6. 3. 
As to pleading and proving, thed., 9. 4, sow Mangena v. Wright, supra, und tha 
summary in the text, enpra. The Parhamentary Papers Act, 1540 (3 & 4 ¥ ict. 
c. 9}, was passed in consequence of the decision in Sto kdale v. Hansard (1839), 
9 Ad. & El. 1, and attention is dir-cted te the preamble and the sections of that 
statute. 2 ; 

In Stockdale v. Hansard (18403, 11 Ad. & El. 297, it was held, under the 
Parliamentary Papers Act, 1840 (3 & 4 Vict. c. 9), s. 3, that the court will sta 
proceedings in an action, upon @ certificate by the Speaker (properly ve 2 
that the publication mentioned in the declaration (reciting a description of 
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(iii.) Affairs of State. 


1257. From reasons of the highest policy and convenience, 
ministers of the Crown cannot be called to account in an action 
for any advice which they think right to tender to the Sovereign, 
however prejudiciul such advice may be to individuals (q). So, 
too, an action will not lie against a military or naval officer, at the 
suit of a military or naval servant of the Crown, in respect of a 
report published or any act done in the course of bis duty as such 
officer, even if the report be made or the act done maliciously and 
without reasonable or probable cause (7). Where, however, the civil 
rights of a person in military service are affected by the judgment 
of a military tribunal acting in excess of its jnrisdiction, the civil 
courts ought to interfere to protect those civil rights, but not 
where the only matter involved is the military status of the 
g plicunt (3). 


1258. An official communication relating to State matters mado 
hy one officer of State to another in the course of his official duty is 
absolutely privileged, and cannot be made the subject of an action 
for libel against the official who made it; and the judge at the trial 
would be bound to refuse to allow any inquiry as to the malice of 
the official to proceed, whether any objection were taken by the 
parties concerned or not if). 
as there given) and in respect of which the action is) brought, was published 
hy order and under the authority of the House of Commons, the declaration 
bang veriied hy affidavit and appearing to be for the publication of an 
alleged Ibbel, the description of which corresponds with that in the Speaker's 
certificate, and that itis not necessary that the certificate should further deseribe 
the action or declaration. “ Whether it was necessary to verify the d-claration 
wo need not decide; for that has been done, The Speaker must have satistied 
hinself asx to the nature of the proceedings” (Stockdale y. Udansard (1840), 11 
Ad. & I. 27, $00), 

iy) dave. Banddel (Lond C869), TRO Q. 2B. 84, per Metcor, JL, at p. 117; 
Manster vy. Laub (1883), 11 Q. B.D. O88, C. AL per Fry, Lad at p. 608, 

ir) Dhawhkina ve Panel (Lord), supra (libel action), per MELLOR and Lusu, dJ., 
Cockuvnrn, Cad, dissenting; aco alexa Satton vy. dohnatone (1786), 1 Tern 
Rep. 4k, 608, 444, 549. 800. Ex. Ch. (action by naval officer for malicious 
prosecution); Jkevhsas vy. Rokeby (Lord) (1s6o0), 4 FP. & PL 806, S415 Dhara e 
vi Moheby (Lord) (ists, TL. Re 8 Qo. 2a, 271, 272, Bx. Cho: Grant y. 
Cin OGY, 2 Hy. BY 69, 100, LOD; Bariess ve Nenpel (1766), 2 Witla. ot, 
Paskeon ve Walton Rand) isso, bo & BL 4d, and Dickson vy. Contermere 
(Vewounds (803), 3 FS & BL 627, were criticised by Les J., in Dawhine v. 
Phocdet (Lard), anpra, at po 122. Dekaon vy. Wilten (Kurl), supra, waa dis- 
tauruished in Duwhas ve Rokeby (urd), supra, at p. 272; Warden y. Bailey 
(ISth), 4 Taunt, 67, waa there explained as iin instance of an act done without 
wuy colour of law, asif an officer bad ordered a soldier to be imprisoned in a 
debtors’ prison for non-payment of an alleged debt. As to Warden vy, Budey, 
anpra, amd Garley ¥, Warden isto’, 4M. & 8. 400, see the dissenting judgment of 
CocKnURN, C.d,, in Dawkone ve Jaulet (Lord), aupra, As to Dawhaus y. Rokeby 
(Lord) (IST), LL. Ros QB. 255, Ex. Ch. ; affirmed (1875), LR. 7 HL. 744, see 
note (7), p. Gal, ante. Soo alan Home v. Rentinc’ ( Lord} (1820), 2 Brod. & Bing. 130), 
Rx. Ch.; Olsver ye Beatineh (Lord) ASTD, 3 Taunt, 456; Jekyll vy. Moore (L806, 
2 Boa, & Pox. no Stl: Late ve Ao 1668), 1 We. Sannd. 187, 138, nob’. 

ya) Be Mansrgh (1861), 1 D&S. 400; compare Weds ve Ly teiten (1909), 
Tines, }Oth—1dth June. 

" Chatterton v. Secretary af State for India in Council, [1895} 2 Q. B. 189, 
198i, C. A. (where the action was dismissed as vexatious). See also the 
pamwage from Fraser, Law of Libel and Slander, there approved as an 
aocurate ewmmary of the law. Aa to discovery, see Hennessy v. Ii'right (1888), 
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Becr. 8.—Qualified Privilege. 
Sun-Secr. 1.—Jntroductory, 


1259. Ita defamatory statement is published of the plaintiff on 
An occasion which is privileged not in an absolute but in a qualified 
sense, the defendant may set up a defence of qualified privilege (a). 
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1260. It is for the defendant to establish that the occasion was so Nurden of 
privileged. If he does so, the burden of showing actual or express Pree 
mnalico rests upon the plaintiff(h); and if this is shown, communi- i.) of 
cations made, even on & privileged occasion, can ny longer be privilege; 


repurded as privileged communications. 


If the defendant does not satisfy the judge that the oceasion was (ii.) of matios, 


privileged the plaintiff is not called upon to prove actual malice, 
because In such a case the law implics malice from the falsity of 
the statement (cr). 


1261. The question whether the oeeasion is privileged, if, the tattes of 


facts are not in dispute, is a question of law only for the judge, not 
the jury. If there are questions of fact upon whieh this depends, 
they must be left to the jury; but when the jury have found the 
fucts, it is for the Judge to say whether they constitute a privileged 
occasion (fl). 


21. Q. B.D. 509 (privileged documents). As to tho quahtied privilege of 
foreign officials, see U/urt v. Cérmpach (1879), 1. Re PL CL 

(a) The defendant should (since the Judicature Acta) set out the facts which 
he alleges constitute the privileged occasion ; ave, further, tile PuRAbINa. ‘The 
terin “ qualified privilege” is ulmnost invariably used tu distinguish this kind of 
privilege from absolute privilege, as to which seo pp. G77 et sey., ante. Tho 
term conditional privilege i«, however, convenient as emphwdsing the fact that 
the defence of privileze which is not absolute is conditional only, and linble to 
be displaced if the plaintiff establishes that the communication was actuated by 
express or actual malice. 

(bh) Mebiliteh vy, Maellicaine, TUSON} 2 Q. BL 64, CAL, per Lord Fates, 
NLR, at p. d8. See aleo Koval Aquarium and Summer ane’ Winter Garden 
Suciety v. Parkinaon, [1892] 1 Q. B. 431, C. Av; Pudiman v. Hill & Co, [1891] 
1 Q. B. 624, CL A., per Loves, LJ, at p. 620. In Capatal and Connuties Bunk v. 
Henty (1882), 7 App. Cas. 741, Lord Deackavik at p. 78%, put the matter 
thus: “A publication calculated to convey an actionable inputation it praied 
face a libel, the law, as it is technically said, implying malice, or, a8 J «hould 
prefer to say, the law being that the person who so publishes is responsible for 
the natural cunsojuences of hisact. But if the occasion is such that there was 
either a duty, though, perhaps, only of imperfect obligution, or a nght to muke 
the publication, it is said that the orcasion rebute the presumption of malice, baat 
that malice muy be proved, or I should prefer to aay that he is vot answerable, 
eo lung aa he is acting in compliance with that duty or exercia ng that right; 
and the burthen of proof is on those who alleve that he was not so acting.” 
The alternative preferred by Lord Hiackncen wan criticised by Tard 
Esner, M.R., in Nevill vy. Fine Arts and General Insurance Co., { 1495) 2 Q. B. 
156, C. A., at p. 169: “The real question for the jury is whether the plaintiff was 
acting maliciously. Malice is a state of mind. Tho arte for the jury 
not whether the defendant waa actiug in compliance with that duty etc.” 

(c) Bona fides isa prima farie P erumption in all cases of qualified privilege 
(Jenoure vy. Delmege, [1891] A. C. 73, 7%, P. C.); eee also Clark v. Molyneux 
(1877), 3Q. B. D. 237. C A., and the cases cited in nute (0), mee 

(d) Hebditch vy. MacIlwaine, supra, per Lory Esuter, M.R., at 58. 
As to the danger of confusing publication with priviloge, and the dang 
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1262. It is clear that the absence of malice does not make the 
occasion privileged (ec). Ifa defendant takes a course which is not 
justifiable in point of law, though it proceeds from error of judg- 
ment only, not of intention, still it is he and not the plaintiff who 
must suffer for the error(/). Thusthe question whether a defendant 
actod under a sense of duty, though important on the question of 
inalice, ia not relevant to the question whether the occasion was or 
was not privileged (g). A communication is not made on a privileged 
occasion merely because the person who makes it does so in the 
honest but mistaken belief that the person to whom the statement 


is made has an interest or duty to receive it, if in fact he has 
none (ii). 


Sun-Secr. 2.—What ie a Privileged Occasiun § 


1268. An occasion is privileged where the person who makes a 
communication has an intorest or a duty (legal, moral or social, of 
perfect or imperfect obligation) to make it to the person to whom 


A E ERE CRE 


of confusing priviloged occasion with privileged communication in the sense of 
treating every communication mado on a privileged occasion as privileged, sco 
Pullman vy. dhl & Co, [1891] 1 Q. I. 524, C. A., per Lorrs, I..J., at p. 529. On 
the latter point, see also note (f), p. G87, post,and Nevill y. Fine Art and General 
Inanrance Co,, (1897) A. C. 68, per Lord Harsnuny, L.C., at pp. 73, 76: The 
question whether or not this was a privileged communication .. . (I will 
now take the point Sian evant pressed on your Lordships) has not 
been determined by the jury. That would, but for what I am about to say, 
give the appellant only a right to ask for a new trial, which though he has not 
wsked for it, in no doubt within your Lordships’ competence to give him.” As 
to the effect of abstaining from asking tho ra ee at the trial to direct the jury 
ina particular manner or to leave a particular question to the jury, see ébid., 
at p 76). As to tho functions of judge and jury, see also Bromage v. Prosser 
(1825), 4B. & CL 247, explained in Clark v. Molyneux (1877), 3 Q. B. D. 237, 
ete, C. AL) Darby vy. Ouseley (1856), 1H. & N. 1; Aéne v. Sevell (1838), 3 
M. & W. 207; Gilpin v. Fowler (1854), 9 Exch. 615, Ex. Ch.; Cooke v. Wildes, 
(1855), 5. & B. 828; Whiteley v. Adams (1863), 15 C. B. (x. 8.) 392; Jackson 
v. Hupperton (1964), 16 C. B. (x. 8.) 829; Stace v. (rifith (1869), L. R. 2 P. C. 
420; Nimber vy. Press Association, (1893! 1 Q, B. 65, C. A.; Sadgrove y. Hole, 
(iv0t}] 2K. B,C. AL; Collins v. Cooper (1903), 19 T. L. BR. 118, C. A. As te 
what is sufficient evidence of malice to be left to the jury, see p. 715, post, and 
the cuses there cited. 

(¢) Soo Melklatch vy. Maellivaine, [1894] 2 Q. B. 54, C. A., criticising Srarli v. 
Diron (1864), 4 F. & FB. 250, and other cases, and disapproving ‘‘ompson v. 
Dashwoad (1883), 11. Q. BOT. 43. Tho ' semble” in the head-note to Harrison 
v. Bush (1854), 5B. & WB, 344, if justified by tho report, is inconsistent with 
Leblitch vy. AfacIiwaine, supru, per Lord Esnrr, M.R., at p. 61. 

vf) Corkead y. Richards (1846), 2 C. B. 569, per Tinpat, C.J., at p. 595. 

wy Stuart v, Beli, (1801) 2 Q. B. 341, C. A. per Linney, L.J., at p. 349. 

4) Lbid., where Linney, IJ, criticised and explained the remarks of 
Susser, M.R., in Waller v. Loch (1881), 7 Q. B.D. 619, 621, C. A. (who is reported 
tu have said that if the defendant bond fide thought that he was discharging a 
moral or social duty he would be i ahora AS a passage in which JEas&L,, 
N.R., was not distinguishing a privileged occasion from malice, and stated that 
the obwervation, if intended to apply to privileged occasions, was not in accord- 
— ee Soe: See also ai criticiam of ry id “a in Stuart 
¥. , supra, at p. 349, of passages in the judgments of Pattison v. Jones (1828), 
8B & C. 578, a hing reference to oecdioee end not te privileged paca 
Linpiey, LJ., in Stuart v. Hell, aupra, at p. 349, further stated that the 
head-note in IArteley v. Adame (1863), 13 C. B. (N. 8.) 392, goes farther thag 
the judgments warrant. 
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he does make it, and the person to whom he does make it has a 
corresponding interest or duty to receive it (i). 
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«€ 
(i) The above definition is founded on the following authorities —In Torygoud 

v. Spyring (1834), 1 Cr. M. & BR. 181 (complaint by tenant as to conduct of 
plaintiff, a pereon sent by the landlord's agent to do repairs), Parke, B., in his 
judgment (thd, at p. 193}, defined astatement made oun privileged occasion as a 
statement made by a pe in the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his own affairs, in minttera where 
his intereat is concerned. In Harrison v. Bush (1855), 5 BE. & B. Std, at pp. 34s, 
349, the following canon was ee by tho court subject to an explanation of 
the word ‘‘duty,” aud it is the basis of the present law: “ A tomuunication 
bend fide made upon any subject-matter in which the party communicating haa 
an interest, or in roferonce to which he has a duty, is privileged, if made tow 
person having a corresponding interest or duty, although it contain criminatory 
matter, which, without the privilege, would bo sliunderowa and actiumable, 
‘Duty’... cannot be confined to legal duties... but must include moral 
and social duties of imperfect obhyation ” (ibtd., at p. $49). In Pullman v. Hall 
& (o., (1801) 1 Q. B. 624, CLA, Lord Esner. M.R., at p. 628, anid: “An oeca- 
gion is privileged when the person who makes the communication has a moral 
duty to make it to the person to whum he dues mike at, and the person who 
receives it has an interest in hearing it. Both these conditions must exist in 
order that the occasion may be privileged.” Lorns, LJ. (ehid., at p. 329), 
pointed out that a confusion is often made between a privileged communication 
and a privileged occasion. It is fur the Jury to say whether a communication 
is privileged. As to the distinction between privileged oceasion and privileged 
colnmunication, see note (A), pp. 685, 686, ante. In Wriyit vy. Woodgate (1855), 
2Cr.M. & R. 573, Parke, B., at p.577, said: “The proper meaning of a priv. 
leged communication is only this, that the occasion on which the communication 
was tande rebuts the inference prema furie arising from a statement prejudicial 
tu tho character of the plaintiff, and puts it upon him to prove that there was 
inalive in fact.” There is another line of decisions in which the definition is 
mut sumowhat differently, In Juries ve Snecd (1570), 1. RK. & 0. 2B. GOK, 

SLACKBURN, J., at p. G11, approved the judgments of Tixpar, Cd., 
and Enre, J., in Corhead v. Nechards (Ws46%, 2 °C. B. 669 from which 
CoLTMAN and CRESSWELL, JJ., dissented, and which were followed om 
Blackham v. Pugh (1846), 2 C. B. 611, and by Witrrs, J., an Amann 
v. Lamm (1860), 8 C. B. (x. 8.) ay and stated that the result of them is 
that, where a person is so situated that it becomes right in the interests of 
society that he should tell toa third person certain facta, then if he bund fide 
and without malice does tell them, it is a privileged comnumeation (1.¢., a com- 
Inunicution protected by the occasion). See also Sfuart v. lied/, (ISNT) 2 QB. 
$41, C. A. (Linptey and Kay, L.JJ.), where the casos last moutiuned, 
Tuoqood ¥. Spyring, eupra, at pp. ISI, 193, and Whoteley v. Adams (1663), 
15 U, B. (x. 8.) 392, 418, were referred to, and where Loves, Ld., dirsented 
on the ground that on the facts the defendant had no interest mm making 
the ktutement, and no legal, moral, or social duty tas muke it. In Stuart v. Bell, 
supra, LINDLEY, L.J., at p, 346, said that the reason for bolding any occasion 
privileged is the common convenience or the welfare of surety, and that tas 
vbyious that no definite line can be so drawn as to mark off with proeimon 
thuse vecasions which are privileged and separate them frum thow: which are not. 
In Andrews v. Nott Bower, [1895] 1 Q. B. 888, C. A., tho statement of 
LINDLEY, I.J., in Stuart v. Dell, supra, was applied to tho pulsleution, 
iu pursuance of an order of magistrates, by the defendant, a heud constable 
(who was bound to obey the lawful orders of any mecting of Justires), of 
copies of his report to the magistrates as to grounds of abjevtions to the 
renewal of licences, to persons having busness at the sessions, Leflore 
tho sessions were held, as being convenient and almost necessary for 
transaction of the business of the sessions, See also Waller v. Jock (1881 
7Q. B. D. 719, ©. A. (statement by secretary of Charity Organisation 
where Bugtt, L.J., expressed a preference for the definition by BLACKBURS, “ 
in Davies y. Snead, supra, because it says nothing about en The real 
difficulty ie in defining what kind of social or moral duty, or what amount uf 
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LIBEL AND SLANDER. 


An ordinary example of the general rule is the case where a former 
master gives a character of his late servant to a person who con- 
templates engaging the servant. The former has a duty of imperfect 
obligation to make the communication, and the recipient has an 
interest in receiving it (k). 


1264. It has been said that the reason for holding any occasion 
privileged is the common convenience or the welfare of society, and 
that no definite line can be so drawn as to mark off with pre- 
cision those occasions which are privileged and separate them from 
those which are not(l). Judges have felt great difficulty in 
defining what kind of social or moral duty or what amount of 
interest will make the occasion privileged (m), but there is a tendency 
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interest, will make tho occasion privileged (Whiteley v. Adams (1863), 1o C. 3B. 
(N 8.) SHY, per Ene, C.J., at p. 418), As to interpreting the word ‘interest ” 
“hiberally,” seo further note (d), p. 692, post. 

(A) Pullman y. Hil & Co,, (1891) 1 Q. B. 524, C.A., per Lord Fsuen, M.R., at 
p. 628. Tho following casea relating to servants may be referred to :— Weathe ston 
v. Hlawhina (1786), 1 Term Rep. 110; Child v. Affleck (1829), 9 B. & C. 403, 
referred to in Trogoud v. Spyring (1884), 1 Cro M. & RR. 181, 193, n. (a) 
Harriav. Thompson (1853), 13 C. B. 333 (whore director of A. company and 8. 
company stated at bourd meeting of B. company that plainti® had been 
distniased from post of secretary in A, company, and moved a resolution to disiniss 
him from post of auditor of B. company); Admondaon v. Stephenson (1766), 
Kuller, Law of Nisi Prius, 8, per Lord MaNsrrELD; 1 Wms, Saund. 141; Padmore 
v. Lawrence (1840), TL Ad. & EL 3880; Gardner v. Slade (1849), 13 Q. B. 796 
(duty of master to corroct previous good character) ; Somerville v. Hawkins (1851), 
10 (.B. 383 (duty and interest of master to provent his servants associating 
with disinissed rervant suspected by master of theft); Taylor v. Harkins (1851), 
16.Q. B. 808 5 Manby v. Witt (1856), 18 C. B. 644 (presence of third persons) ; 
Dison y. Parsons (1808), 1 FL & FL 24 (statement to person who had formerly 
given plaintiff a character); Amann v. Dumm (1860), 8 C. B. (Nn. 8.) 597 
(defendant's communivation to his customer as to defendant’s suspicion that 
the clerk of tho customer had stolen meat from defendant's shop); 2. v. J'erry 
(1883), 16 Cox, C. C. 169 (letters by master's wife to servant accusing her of theft) ; 
Mead v. Hughes 891), 7T. LR. 201, per Matnew, J. (statement by one servant 
as to character of another in answer to inquiries of mistress); Aberdein vy, Macleay 
(1s03), OTR. 339, per Cave, J. (statement by mistress to person in loco parentts 
of servant); Munt v. Great Northern Hail, Co., (1891) 2 Q. B. 189, C. A, (joint 
interest: circular by railway company to its servants as to grounds of dismissal 
of sorvant held privileged). In the above cases the occasion was held privileged. 
In the following caves it was assumed that the occasion was privileged, as the 
cases turned upon the privilege of the communication : — Rogers v. Clifton (1803), 
3 Bos. & DP. 537; Pattison v. Jones (1828), 8 B. & C. 578 (volunteering state- 
ments), considered in Stuart v. Bell, {1991} 2 Q. B. 341, 349, C. AL; Aelly 
v. Partington (1833', 4B. & Ad. 700; Fountain v. Boodle (1842), 3 Q. B. 5: 
Fryer v. Aennersley (1863), 15 C. 3. (8.81422. As to the general law of master 
aud servant, seo title MasTER AND SEKVANT. 

(f) Stuart v. Hell, supra, per LINDLEY, L.J., at p. 346, applied in Andrews 
v, Nott Bower, [1895] 1 Q. B. 688, C. A. Stuart v. Bell, supra, is typical 
of the svcond line of casea referred to in nofe (1), p. 687, anfe, which exhibit 
the more modern tendency to apply the rule liberally, having regard to the 
general welfare of society. Contrast the two lines of cases in note (i), p. 687, 
uxte, and see Allbutt v. General Cuuncil of Aledical E:iucation and Registration 
(1889', 23 Q. B.D. 400, 412, C. A.; and the dictum of Lord Tenterpgn, C.J., 
there quoted with approval, and approved by Cocxsurn, C.J., in Cor v. Feeney 
(1868). 4 F.4&F. 13, and by Pausiimors, J., in Mangena v. Wright, [1909] 2 

(m) See Bheuey ado Barz, 0.J pproved 

m Ueley ¥. Adams, eupra, per Ente, CJ., at p. 418; « 
in Stuart v. Bell, [1891] 2Q B. 341, 348, C. A. As to’ interpretiag the 
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to widen the application of the rule, or at least to interpret it with 
an eye to the general convenience and welfare of society. In the 
absence of authoritative definitions as to what kind of social or 
moral duty or what amount of interest will make the occasion 
privileged, even a recent decision, in which the court has held that 
a particular set of facts made the occasion of a communication 
privileged, is not always a safe guide as to what the court would hold 
to be the result in law of a different set of facts; but having regard 
to the trend of the modern decisions in the direction of a more 
extended application or interpretation of the rule, the earlior cases 
are of less practical use than the more modern (). 


word ‘interest’ “liberally,” see Tuogood v. Spyring (1838), 1 Cr. M. GR. 181, 
pr PARKE, B., at pp. 193, 194, and note (d), p. 692, post, and Child v. Aglek 
(1829), 9 B. & C. 403, referred to in the note to J'vagood vy. Spyring, supra, 
at p. 193. 
cn} The following are important mudern authorities, cited in chronological 
order, on the subject of privilege :— (Clark vy. Molyneux (1877), 3 Q. B.D, 287, 
©. A. (communications between incumbent and curato as to ecclosinatical 
matters; observations as to what is and is not express malice); 
Hamon vy, Falle (1879), 4 App. Cas, 247, P. C. (statement by proposed insurers 
of ship to insured); Capital and Counties Bank vy. Henty (1s82), 7 App. 
Cas. 741, H. I... per Lord BLacknurn, at p. 787 (nature of qualified privileze 
considered) ; Jfunt v. Great Northern Rail, Co, eine 2Q. B. rt, (A, 
(joint een Stuart v. Bell, [1801] 2 Q. B. 341, C2 AL (LInpLey 
and Kay, [JJ., Lorrs, J.J. dissenting) (social or moral duty}; 
Jenoure vy. Delmeye, [1891] A. C. 73, P. C. (fact that statement is volunteered 
does not, if the occasion was privileged, throw on defendant the burden of 
roving bona fides affirmatively); /'tttard vy, Olirer, (1891) 1 Q. B. 474, CA, 
presence of reporters at meoting of poor law guardians not eufficient to take 
away gninese of occasion), (distinguishing /’urcell y. Seiler (1877), 20. PLD. 
215, C. A.); Pullman vy. dill & Co., (1891) 1 Q. 3B. 524, C. A. (listingninbed 
in Borstus v. Goblet Freres, [1894] 1 Q. B. 842, CA. (solicitor and clerk), and 
Edmondson vy. Birch & Co., Lid. and Horner, (1907) 1K. BL 371, (. A); Royal 
Aquarium and Summer and Winter Garden Soruty v. Parkinson, [1892)1Q. B. 
431, C. A. (qualified privilege of statement of county councillors at meeting for 
granting music and dancing licences): where a body of persuns ars engaged 
in a duty imposed on them of deciding a matter of public admmistration, 
which interests not themselves, but the parties concerned and the publ, the 
occasion is privileged (tlid., at p. 443); as to what constitutes malice on such 
an occasion, see thid,; Searles y. Scarlett, [1692] 2 Q. B. 56, C. A. (publication 
of a mere copy of what is contained in a register of judgmenta kept in 
pursuance of an Act of Parliament, which by law the public are entitled ta 
inspect, is, in the absence of actual malice, privileged), explaining and following 
Fleming vy. Newton (1848), 1 H. 7. Cas. 363, and Annaly (Baron) v. Trade 
Auxiliary Co. (1890), 26 L. R. Ir. 11, 304, (. A. (action in reapect of publica- 
tion in Stubbs’ Weekly prea and disapproving Wilisama ov. Smith 
je) 22 Q. B. D. 134; see Cosgrave v. Trade Auriliary Co, (18743, 8 
. B.C. L. 349; as to the extent and limite of privilege in the cuse of trade 
protection societies, see Macintosh v. Jun, [1908] A. ©. 390, 400, P.O. Getting 
v. Foss (1827),3 C. & P. 160; as to “ general interests of soriety,” seo wel. and 
Whiteley v. Adams (1863), 15 C. B. (x. 8.) 392, per Emig, CJ., at p. 418. 
Searles v. Scarlett, supra, was approved by the Cuurt of Appeal in Jones (John) 
& Sons v. Financial Times (1909), 26 T. L. R.677, C. A. (publication by hewe. 
re of receivership orders privileged) ; Aimer v. Frees Association, Ltd., 
1495) 1Q. B. 65, C. A. (repurta in the nature of '' privileged * communications} ; 
ker vy. Carrick, [18941] 1 Q. B. 838, C. A. (letters by solicitor in course of 
duty to his client written to auctioneers to protect client's interest pe oret 
in absence of malice, where occasion would have been privi letter 
been written by the client), approving Blackham v. Pugh (1646), 2 0. B. 611 
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1265. The following exception or qualification has been admitted 
in order to preserve the spirit of the general rule limiting the 





(notice by creditor of plaintiff to auctioneer not to pay proceeds of sale to 
plaintiff, alleging act of bankruptcy by plaintiff); Browne v. Dunn (1893), 
6 R. 67, H. L, (letter by solicitor to client leading up to retainer); Hebditch 
v. Macllwaine, oo 2 Q. BK. 54, C. A. disapproving Zompson vy. Dashwood 
(1883), 11 Q. B, VD. 43); Andrews v. Nott Bower, [1895] 1 Q. B. 858, C. A., 
seo note (4), p. 687, ante ; Nertil vy. Fine Arts and General Insurance Co , ee) 
2Q. B. 156, C, A., per Lord Esner, M.R. (criticising Capital and Counties Ban 

v. Henty (1882), 7 App. Cas. 741, per Lord BLackBuRn, at p. i (occasion 
privileged ; tinding of jury as to excess insufficient ; no evidence of malice for 
jury); Sadgrove y. LHole, [1901] 2 K. B. 1, 0. A. (see note (4), p. 693, post) ; 
Collins v. Cooper (1902), 19 T. LL. R. 118, C. A. (material statements made by 
persons interested in detection of crime; occasion privileged ; whether com- 
munication is privileged dcpends on whether defendant honestly believed what 
ho suid, not on whether his beliof was reasonable or not); Campbell vy. Cochrane 
(1906), 8 HF. (Ct. of Sess.) 205 (statements in reply to threat of action and 
relevant thereto); Watson v. Al‘Ewan, Watson v. Jones, ce A. C. 480, 
referred to in Campbell v. Cochrane, supra, was a case of absolute privilege; 
Keith vy. Lauder (1905), 8 F. (Ct. of Sess.) 356 (report by a member of associa- 
tion of fishing-boat owners for insertion by the secretary in the ‘‘ dofaulters’ 
register" of ulleged misconduct of an engineer); Hope v. Leng (Sir W.) & Co. 
(Sheffield Telegraph), Ltd. (1907), 23 T. L. R. 243, C. A. (reports of judicial 
proceedings); Furniss y. Cambridge Daily News, Lui. (1907), 23 T. L. RB. 1065, 
(', A. (reports of judicial proceedings); Mapey v. Baker (1909), 73 J. P. 289, 
(. A. (speech by member of board of guardians ot board meeting as to 
collection of poor rate in parish within his union privileged); Mangena v. 
Wright, T1909} 2 K. B. 958, seo note (p), p. 683, ante (where it was also held 
that a communication by a public servant of a matter within his own province 
concerning a person taking a public part, the matter being one of public 
interest, as to which tho public aro entitled to information, may be privileged 
on the part of the public servant, and if sent to a newspaper and published 
therein may be tho subject of privilege in the proprietor, as that is the ordinary 
channel of communication to the public (Aldiutt vy. General Council of Medical 
Kducation and Registration (1889), 23 Q. B.D. 400, 412, C. A., followed) ) ; 
Etkington y. London Assoctation for Protection of Trade (1911), 27 T. L. B. 329, 
C. A. (defendants ordered to give further particulars to test question whether 
an inquiry was made by a member of defendants’ association). 

(2) he following cases, mostly of earlier date than the preceding, may also 
be consulted on the subject of privilege. 

(i.) (a) As to interest generally :—Shipley v. Todhunter (1836), 7 C. & P. 680 
(mutual: angry exprossions not necessarily malicious); H’tlson v. Robinson 
(1843), 7. Q. B. 68 (joint); M'Dowgall v. Claridge (1808), 1 Camp. 267 (mutual), 
Simmonds vy. Jiunne (i871), 4 LR. C. TL. 358 (interest must be real and 
levitimate: succinct definition of privilege by Frrzggrarp, B.). 

(i.) (b} Aa to interest of the recipient: ~Blagy v. Sturt (1846), 10 Q. B. 899 
(letter to Sucrotary of State having no direct wuthority in respect of subject- 
matter, and not being competent tribunal to receive the application, not 
privileged); compare Harrison vy, Bush (1855), 5 KE. & B, 344 (where the Secretary 
of State was the proper person tu whom to apply), As to casea where the 
cummunication was not made to proper persons, see Simpson vy. Dewna (1867), 
16 1. T. 391 (to newspaper instead of to town council) ; compare Lawless ¥ 
Anglo- Egyptian Cotton Co. (1860), 1. BR. 4 Q. B. 263. 

(1i.) As to self-vindication:—Cowird v, Welliagton (1836), 7 CO. & P. 531; 
Laughton v. Sodur and Man (fishop) (1872), 1. R. 4 P. C. 495 (charge of 
bishop to clergy : bishop there justified in defending himself by sending such 
charge to the doh iae 
(i.) Aa to atatemente volunteered :—TZodd v. Hawkins (1837), 2 Mood. & B. 
20 (advice by relative as to matters of family interest privileged). Frequently 
there may be a moral or social or legal duty or a sufficient interest to protect a 
statement volunteered. See. for example, Todd v. Hawkins, eupra, and the j 
ment of Exta, C.J, in Whiteley v. Adame (1663), 15 C. B, (m. 8.) 392, at p. 418 
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ersons to whom a communication on a privileged occasion may be 

published, and yet remain protected by the occasion :—JV hore there 
is a duty (0), whether of perfect or imperfect obligation, as between 
two persons, which forms the ground of a privileged occasion, the 
person exercising the privilege is entitled to take all reasonable 
means of so doing (p). Those reasonable means may include the 
introduction of third persons, when that is reasonable and in the 
ordinary course of business (q). The use of the ordinary and 
reasonable means of giving effect to the privilege does not destroy 
it (a). Thus, it would be impossible in the case of the business 
communications of large mercantile firms and limited companies to 
suppose that communications could as a matter of business be 
written by and pass through the hand of one partner or person 
only (b). If a business communication is made on a privileged 
occasion, the privilege covers all incidents of the transinission of 
that communication which are in accordance with the reasonable 
and usual course of business (¢). 


Dennet y. Deacon (1846), 2 C. B. 628; the judgment of Linprey J... am Stuart 
v. Hell, [1801) 2 Q. B. 341, C. A., and Jenoure vy. Delmege, (Isl) A.C. G3, PL. 
As to tho danger of voluntary statements, sre Zoogood v. Spyrtng (1834), 
1Cr. M. & R. 181; Dickeson vy. Hilliard (1874), LR. 9 Exch. TY. 

(iv.) As to statements mado in investizating crimo:—Forer y, Warren (1864), 
13 0. B, (x. 8.) 806 (what statements by a person suspecting another of thett 
are or are not privileged); compare /larrison vy. Fraser (1881), 20 W. KR. 602. 
“For the sake of public justice, charges and communications, which would 
otherwire bo slanderour, are protectod if Lond fide made in the prosecution of an 
inquiry into a suspected crime ” (Ladmore vy. /amrence (1810), LL Ad. & Ist. $80, 
per COLERIDGE, J., at p. 382). On this statement Dr. Bluke Odgers, in his work 
on Libel and Slander, 3rd. ed., p. 245, based the following statement, which 
was approved by CoLiins, M.R., in Collina v. Couper (1902), 19 T. 1. R.118, C. A., 
at p. 119: “All material statements made by tho persons interested in the 
detection of a crime, during their investigations and material thereto, are privi- 
leged.” For a recent case where the Cuurt of Appeal held that u statement by the 
defendant to the plaintiff's master that there had been a theft and that snepicion 
had fallen on the plaintiff was a statement made on a privileged occasion, and 
that in the absence of evidence of malice the defendant wus not huble, see 
Stuart vy, Bell, [1891] 2 Q. B. 341, C. A. 

(3) As to other illustrations, see the cases cited in the notes to pp. 687, 688, 
anfe, and to pp. 692, 693, 711 ef seq., port. = 

The immunity given by statute to certain fuir and accurate reports exhibits 
the same tendency. 

(0) The principle is equally applicable to the cases of (1) common intoresta, 
(2) interest to make and duty to receive the statement, and (%) duty to muke 
and interest to receive the statement. . : 

(p) Edmondaon v. Birch & Co., Ltd. and Horner, (1907) 1 K. B. 371, C. A., per 
Cottixs, M.R., at p. 380. 

q) Lbid, 
0) 1bid., per Cozens-Hanvy, Lod, at p. 311 
) Lbid., ozENs-Hanby, L.J., at p. 371. 

3 J lid., oe FLETCHER Movtron, L. at p. 382. In Edmendaon v. Birch 
€ Co., Ltd., and Horner, supra (in which Pullman v. fill & Co., a 1Q. H. 
624, C. A., was distinguished, and Boxsius v. Goblet Freres, (1804) 1 @. B, 842, 
C. A., and Lawless v. Anglo- Egyptian Cotton Co. (1860), 1. B. 4 Q. I. 262, were 


followed), the communication by telegram was carried out in the only way svaile . 


able, and, as a matter of business, the course followed in making the com: 
munication was the reasonable and usual course to adopt in the circumstances. 
Pullman v. Hill & Co., [1891] 1Q. B. 524, C. A., related to @ communication 
by a company to a firm which involved « serious charge against the plaintiffs, 
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Snot. 8, 1266. In actions of slander the presence of a third person on a 
ualified privileged occasion does not avoid the privilege as a matter of law 
rivilege. though it may be evidence of express malice (d). Where an oppor. 

Siander. tunity is sought by the defendant for making a defamatory statement 

Presence of before third persons which might have been made in private, it 

third persons. would generally afford strong evidence of a malicious intention (d). 


Express But where the presence of a third person, on an occasion otherwise 
malice. privileged, is reasonably necessary for the protection of the interests 


of the defendant, and the third person is not unfairly selected, the 
resence of the third person, though introduced by tho defendant, 
is no evidence of express malice (e). 


and the communication was by a letter dictated by the defendants’ managing 
director to a clerk, and the Court of Appeal held that under the circumstances 
it was not necessary nor in the ordinary course of business for the director to have 
uvailod himself of the clerk for the purpose of making the communication. In 
Boxsiua v. Goblet Freres, [1894] 1 Q, B. 842, 0. A., it was hold that if a solicitor 
is instructed to write a defamatory letter on a privileged occasion on behalf of a 
client, he must do this businoss, as he does other business in the office, in the 
ordinary way, which involves having the communication taken down or copied 
by a clerk,and copiod into the letter book, and Lord Esner, MLR. (tbid,, at 
p. ‘fee suid that that was distinguishable from the case of a merchant writing 
w libel out of the course of his ordinary business, who, if he has the letter 
copied by a clerk, does so at hia peril. In Lawless vy. Anglo- Egyptian Cotton 
Co, (1860), L, R. 4 Q. B. 262, it way held that a company, in making known 
to its shareholders matter proper for them to know, may employ a printer to 
pane the report in the usual course ; and, if a company may do go, others may 

o 80, provided that the means adopted are necessary, having regard to the 
facta of tho particular case and the exigencies of business (/bid., and seo per 
JIANNEN, J., shdd., at pp. 269, 270). As to transmitting libellous matter un- 
necessurily by telegrain, sce Williamson vy. s'reer (1874), L. B.9 OC. P. 393; 
oompare Ldmonidson v. Lirch & Co., Ltd., and Horner, [1907] 1 K. B. 371, 381, 
C. A. As to the occasiun being priviloged though the transmission is by 

wstcards whore the name of the plaintiff is not disclosed, see Sudyrove v. Lole, 
fr901) 2h. B.1, C. A, and note (A), p. 693, post. 

(¢) ‘1am not aware that it was ever deemed essential to the protection of 
such a communication” (t.¢., as to the character of a dischargod servant 
‘that it should be made tu some person interested in the enquiry, alone, an 
not in tho presence of a third person. If made with honesty of purpose to a 
party who has any interest in the enquiry (and that has been verv liberally 
construed) the simple fact that there has been sume casual bystander cannot 
alter the nature of the transaction. The business of life could nat well be 
carried on if such restraints wore imposed on thix and similar communications, 
and if, on every occasion on which they were mado, they were not protected, 
unless strictly private” (Z'o-good vy. Spyring (1834), 1 y. M. & R. 181, per 
Parke, b., at PP. 193, 194). The communications of business are not to be beset 
with actions of slander (per Lord E.tessonovon, C.J.,in Dunman v. Bigg Sr 
1 Camp. 268, n., cited with approval in Zay/or vy. Hawkins (1851), 16 QB. 
908, per Lord Caurpett, C.J., at p. 322). Bee also Jittard v. Oliver, [1891] 
1Q. B. 474, C. A. (where it was held that the occasion was privileged notwith- 
standing the presence of reporters or persons othor than ians at the 
moeting of a board of minsdia ns at which the defendant, a member of the 
bosrd, made the statement complained of); and see the dicda of Lord 
Eanxe, M.R., in /'itlard y. Oliver, eupra, at pp. 477, 478, aa to what the 
position would have been had the defendant called third persons into the 
meeting, and the criticiam of Purcell vy. Sowler (1877), 2 C, P. D. 215, in 
Fittard v. Oliver, eupra, at p. 479. 

(¢) Taylor v. Hawking (1851), 16 Q. B, 308; compare Somerville v. Hawkins 


(1851), 10 0. B. 583. also the follo cases :—Toogood ¥. ing, 
oupra ; Padmore v. Lawrence (1840), 11 Ad & EL 380; Parsons By tl 


Part 1V.—DeErences, 


1267. Astatement by the defendant to the plaintiff, though uttered 
in the presence of third porsons, is a statement made on a privileged 
occasion if and in so far as it is an answer to a question put to the 
defendant by the plaintiff, and the burden is on the plaintiff to 
satisfy the jury that the statement was made maliciously (/). 
But in so far as the statement in reply is not an answer to the 
question it is not made on a privileged occasion, and, unless the 
occasion is otherwise privileged, there is no need for the pluintiff to 
prove the existence of express malice (q). 


1268. The introduction of third persons on a privileged occasion 
does not avoid the privilege in the absence of evidence of actual 
malice if there is no actionable publication to such third persons; 
and there is no actionable publication of a libel or o slander to 
persons who do not understand the words to be defamatory of the 
plaintiff (Jr). 


Sun-Secr. 3.—DPrictleged Reports, 
(i.) Ja General. 


1269. It has been said that the reason for holding any occasion 
privileged is the common convenience and the welfare of society, and 
that no definite line can be so drawn as to mark off with precision 
those oceasions which are privileged and separate them from those 
Which are not (#). 


(SGD, 4 FL & FL 2475 Dariea ye Snead (isi), 1. Rd Q. Be G08; Jones 9, 
Thomas (1888), 53 L,Y. 678; Lillard y. Oltver, (1891 ] 1 QB. 47d, CLA, 

(f) Warr vy. Jolly (1834), 6 CL & 1. 497, considered in Griffiths v, Lewes 
(1845), 7 Q. B. 61, 673 compare Palmer y. Uemmerasten (1883), Cab, & dal. 36. 

(gq) In Grifiths v. Lewie, supra, where the plaintiff asked the defendant 
"Did you suy that my kon use d two bolls to the steclvard # and the 
defendant answered “To be sure ] did; it has been earned on for yearn,” 
it was held that the lutter part of the reply wos not an anewer to the question, 
and that the plaintiff need not prove actual malice. In Suath ve Mathews 
(1831), 1 Mood. & BR. 101, Lord Lyxpucxsy, C1, told the jury that if the 
reports as to which the plaintiff demanded an inquiry onginated with the 
defendant and had produced the inquiry, his repetition of them was tet a 
privileged communication (soe Grofithe yo Lari, supra, por DENMAN, Cal, 
at p.67). Lord Lyxpuvrst did not rule that the occasion of the repetitions 
was not privileged. An anewer to an inquiry by a company ss to @ traticder os 
privileged (dlesketh vy. Brindie (1688), 4 T. Ts. BR. 199), AS to atutesnents 
which uve privileged only as to a portion, ses Warren vy. Warren (184, | 
Cr. M. & BR. 250, In Davies vy. Snead (1870), 1. B.S Q. 2. G08, a statement 
as tu the adininistration of a trust by A. and B., two trustees, made on an 
occasion privileged as to A., was held to be made on un cccamon privileged 
as to B. also, since the statement conceming A. could not be made without 
refering also to 1. 

(h} See Sadgrove y. Hule, (1601) 2 BK. B. 1, A.W where the nade of the 
pane did not appear on the postcard; compare Willhamaon y. freer (18s4), 

« RL 9 C. P. 393, and Robinson v, Jones (1879), 4 LR. Ur. 381. Undoubtedly, 
eending a libellous communication by postcard may be evidence of mulico, un 
pointed out by Brett, J., in Willinmaon y. Freer” (supra), © if the communication 
refers and would be taken to refer to a particular individual. 1 fail, however, 
to see any evidence of mulice arising from the fuct that the defendant disclowed 
to the public that ba conveyed no meaning tu the public” (Sadgreve v. Ziole, 
supra, per COLLins, L.J., at p. 6). eee ; 

(i) Seo. note (/), p. 683, ane, Contrast also the definition in Harrison v. Hush 
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In the preceding definition (J) of a privileged occasion, however, tha 
correspondence of the duty, or interest, of the individuals who make 
and receive the communication is emphasised, and the public 
interest is ignored except in so far as it is protected by the wide 
interpretation of the word “duty.” 

In the case of certain reports, the law, in the interest of the public 
rather than in the interest of individuals, gives a qualified protec. 
tion, loosely called privilege from an analogy in function to the case 
of privilege strictly so called. 


(ii.) Judicta? Proceedings. 


1270. Where there are judicial proceedings before a property 
constituted judicial tribunal exercising its jurisdiction in open court, 
the publication, without malice, of a fair and accurate report of what 
takes place before that tribunal, 1s privileged (A). 

Such a publication is inthe public interest. tis merely enlarging 
the area of the court, and communicating to all that which all had 
the right to know (/). So far as thecommon law is concerned, it 
makes no distinction in principle between the reports of such pro- 
ceodings appearing in newspapers and those appearing in private 
pamphlets (m), but in determining whether a report is fair and 
necurate, a report in a daily newspaper should not be judged by the 
snine strict standard of accuracy as the reports of a professional law 
reporter (1). 

At common law a fair and accurate report of such proceedings 
hag an immunity corresponding to the qualified immunity of a 
slntement made on an occasion which is a privileged occasion within 
the preceding definition (7). It 1s for the jury to say whether the 
report is fair and accurate, and the burden is on the defendant to 
satisfy the jury that the report is fair and accurate. If, however, 
the plaintiff substantially proves the case of the defendant in this 


(1855), 6 B, & B. 344, with the exceptions to that definition mentioned in the 
toxt. In Hebditch y. Macliwaine, (1804) 2 Q. B. 51, C. A., that definition was 
atrictly applied. 

(7) See pp. 686, 687, ante. 

(4) Aember v. Preas Aas ciation, [1893] t Q. B. 65, 68, C. A. This case was 
devided on the common law. As to the words ‘' exercising its jurisdiction," see 
Cnll v, Hales (1878), 3.C. P, 1D. 319, 323 (approved in Aimber vy. J’ress Associa- 
tion, supra, whore the magistrate declined to entertain the application, a report 
of which proceedings, found by the jury to be a fair report, was afterwarda 
published by the defendant in a newspaper, and the court held that it was 


privileged). 
Au Herdougl v. Anight (1889), 14 App. Cas. 194, per Lord Hausacry, 1..C.. 
a 


p. 200, 

(m) Milisetch v. Floyds (1877), 46 L. J. (9. 1.) 404, C. A, per Mettisno, LJ., 
at p. 406, and per Bastt, J.A., at p. 407. *In both cases a fair report of the 
trial is all that is necessary, unless there bo malice in fact, when the privilege 
is lost even if the report be published in a newspaper” (ihid., at p. 407). As to 
the effect of statutory provisions on this subject ece pp. 697, 698, 745, post. 

») Hope v. Leng (Sir W.C.) & Co. (Sheffield Telegraph), Ltd. (1907), 23T. L. R 
243, C. A., per CoLtine, M.B., at p. 244. There 1s, perhaps, a tendency at the 
= time to take a more liberal view of the immunity of reporters thaa 

erly (sbid., p. 2468). 
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respect, and there is no material omission, the judge is justified in 
refusing to ask the jury to find what no reasonable man could find (v), 
but though there is no evidence fit for the consideration of the jury, 
it is now the usual practice for the judge to let the matter go to the 
jury, so that in the event of the Court of Appeal thinking that 
there was evidence for the jury, it may not be necessary to send the 
case down for a new trial ( p). 

If the plaintiff fails to establish that such a fair and accurate 
report was actuated by express malice, the report is regarded in law 
as a privileged communication (q). 


1271. The immunity extends to tho reports of ex parte procewlings 
before magistrates, because there may be greater danger to the 
public in allowing judicial proceedings to be held in seeret than in 
suffering persons for a time to rest under an unfounded charge 
or suggestion (r). 


1272. In considering whether an account of legal proceadings 
is fuir und accurate, the reason of the immunity should be regarded, 
It is that, as every person cannot bo in court, it is for the public 
benefit that persons should be informed of what has taken place in 
court substantially as if they had been present (x). It is essential 
that the publication should be a fair and impartial, though it need 
not be a rerlatim, report (Q). 


1273. The report of a portion only of the legal proceedings may 
In many cases detract from the fairness or accuracy of the report 
and have an effect the reverse of putting the reader in the same 
position as if he were present himself. Thus it may be misleading 
to report the opening speech of counsel without the evidence on 


(o) Kimber v. Press Assam tation, [1893] 1 Q. B. 65, 11-73, AS and see 
Capital and Counties Rank v. Henty (1880), 6 CO. PLT) O14, C. A; affirined 
(1652', 7 App. Cas. 741, referred to in Aunber v. J'resa Asso uitton, otra, ut 
p. 74. 

(») Hope v. Leng (Sir W. C.) & Co. (sheffield Tegraph), £04. N07}, 28 
T. 1. KR. 243, C. A., per Conuins, M.R., at p. 244. 

W But the fairness of the report will not avail the defendant, if the plaintiff 
establishes malice (Stevens vy. Sampeon (1879), 0 Ex. D. 3, OA.) 

wrisea Kimber vy. ]'reae Aasoruidion, anpra, per Toul Danni, MAL, at 
p.69. Thera the Court of Appeal approved Curry yo Walter (006), 1 Boa a P, 
o20; Lewis vy. levy (1$38}, KB & bgt; OUsill vy. Hales Oats, CL ELD. 
$19; and explained Saunders vy. Midis (S291, G Bing. 215, per Tinuan, Cd, 
at p. 218. Ag to proceedings before judges in chambers, sea Smeti vy. dealt 

1547}, 2 Car. & Kir. 580; as to coroner's courts, see Pasty. Chapaan V4 js 

food. & M. 46; Lynam y. Gourng (18803, 6 LL. Te Jr. 250; a9 to committoes of 
House of Lords, see Kane v. Mulvany ‘18663, 2 0.100. 1. 402; as to regiefrarm in 
bankruptcy, see Ryalle vy. Leader (1806), LL. ROY baxch. 2000; a4 to mapintrates! 
courts, see Pinero y. Guodlake (1867), 15 L. T. 676, As to absclute privilege, 
gee pp. O77 ef 2e7., ante. . 

(a; Furniss v. Cambridge Imily News, Ltd, (1907), 23 T. Ta. Bh, a0t5, 0. A. 
per GORELL Banyes, P., at p. 700, As to omiseions, see Grenade ve dicks 


(1886), 2T. 1. B. 627. As to omitting to intimate the result of proceedings, | 


wee Pope v. Outram & Ci. , Ltd., (19093 8. C. 240. sees 
(t) See Uoare v. Silverlock (1890), 9 C. B. 205 Lew v. Levy (18555, k. 2. & 
E. 537; Andrems ¥, Chapman (3553), 3 Car. & Kir. 286; Turner v. Sullivan 


(i862), 6 L. T. 130, 
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which it is founded (a), or the evidence of a witness without the 
cross-examination (b). 


1274. It is not, however, necessary as a matter of law that the 
report should be a report of the whole of the proceedings. The 
publication, without malice, of an accurate report, of what has been 
said or done in a judicial proceeding in a court of justice, is a 
privileged publication, although what was said or done would, but 
for the privilege, be libellous against an individual and actionable 
at his suit, and this isso although what is published purports to be, 
and is, a report not of the whole judicial proceeding, but only of 
a separate part of it, if the report of that part is a fair and accurate 
report and published without malice (c). 


fa) See Sanmlera y. Mills (18295. 6 Bing, 213, 218, 219; Kane v. Alulrany 
(1866), 21. 2. 2 1. 402. As to reporting observations of counsel, see ulsu 
Turner v. Sullivan (1862), 6 1. T. 180, 

(b) Seo the passage from the judgement of Lord Jlatsnuny, 1.C, in 
Macdougull vy. Anight (1880), 14 App. Cus. 194, quoted in note (c), infra, 

(c) The statement in the text ix founded on the decision in Lewis vy. Leey (1808), 
H. B. & 16. 637 (approved in Milissieh y. Lloyds (1877), 46 Ts. Jd. (Q. B.) 404, CL A, 
by Menrisu, LJ., und Brrr, J.A.), as interpreted, and followed by the Court of 
Appeal, in Murdougall vy. Nnight d& Son (1886), 17 Q. B. 1). 686, C. A. and 
Maedongell vy, Naight (1890), 25 QD. 1, C2 AL per Lord Esurr, M.R., 
at p. 7. In Mucdongall ve Anight, supra, the Court of Appeal affirmed their 
decision in Macdougall yo Night d Sen (1886), 17 Q. B.D, 686, CL A., 
which had been affirmed by the House of Lords ((1889), 14 App. Cas 
14), not for the reasons given by the Court of Appeal, but because 
the findings of the jury disposed of all the questions properly raixed at the 
triul, the pointes raised in the Divisional Court, the Court of Appeal, and the 
House of Lords not having been properly raised at the trial. There Lord 
Harsnvry, L.C., dealing with the question of reporting portions of legal 
proceedings, said, at p. 200: Tam not prepared to ndmit that the judgment of 
@ learned judge muet neceasnrily be privileged. It is obvious that a partial 
account of what takes place in a court of justice may be the exact reverse of 
putting the person to whom publication is made in the saine position as if he 
were prosent himself, Tf the evidence of a witness containing matter defama- 
tory to an individual were published, and the cross-examiation which showed 
the witness to be unworthy of belef were suppressed, it would obyiously be a 
martial and inaccurate account of what took place; and if a learned judge's 
Judginont or summing up to a jury did not, 10 fact, give reasonabie opportu. 
nities to the reader to forin hia own judgment as to what conclusion should be 
drawn from the evidence given, 1 think the publication of such partial, and in 
that reapect inaccurate, representations of the evidence might be the subject of 
an action for libel to which the supposed privilege in what was eaid by a judve 
would be no anawer, Nor do [think there is any presumption one way or the 
other as to whether a judye's judgment dees or does not give auch a complete 
and substantially accurate account of the matters upon which he rm adjudicating 
as to bring it within the privileve. Tf it be se, it must he proved tu he ao by 
evidence, and certainly not inferred as a preauuption of law.” See the 
criticism of this in Macdougall v, Anigat (1890), 29 QL BOD 1, CL AG per Lord 
Esner, NLR, at p. 8. As to leaving to the jury the question of the fairness 
and accuracy of a report of the summing up of the judge, see also Milissuh vy, 
Lloyds, aupra, Asto publishing extracts from a register of Judgments, see Sear/es 
v. Scuriett, {1892} 2 Q.. B. 66, U. A., and the other cases cited in note (n), p. 689, 
ante, Asto rostraining by injunction circulars perporune to pive the effect of a 
judgment, vee Hayward & Co. ¥. Hayward & Sons (1886), 34 Ch. D. 198. As 
to publishing the contenta of an affidavit filed under the Deeds of Arrangement 
Act, 1887 (60 & 51 Vict. c. 87), 0. 6, sve Reis v. Perry (1895), 64 L. J. (@ 3.) 666, 
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1275. Although the report may be condensed by the reporter, so 8xcr. & 
long as it reproduces the substance of the proceedings (d), it may Qualified 
not be expanded nor interspersed with his comments (¢) nor give a re 


coloured account of the proceedings ( /). Ciinmentres 


1276. The question for the jury is not whether the reporter was pee 
negligent or not, but whether the report of the proceedings is fuir 


0 ti 
and accurate (9). ah ion for 


1277. The immunity in strictness attaches only to the report of Vrivilege 
the actual legal proceedings (l), and will not be applied to protect Hrvtects 
; . Teport of 

an unsworn defamatory statement made by a bystander, though in 


: actual legal 
open court, forming no part of the legal proceedings (2). proceedings, 


1278. The immunity exists for the public bonefit, and does not Privilege 
protect reports of an obscene or demoralising character, though the Cs fur 


object of the publishers may be a desire tu suppress that which pea 
they consider immoral (4). 


—- 


1279. The common law immunity has been supplemented by (1) Statutory 
atutory provisions whereby (1) a fair and accurate report in any Viaiene 
ewspaper (m) of proceedings publicly heard before any court 


(1) See Purner v. Sullivan (1862), 6 1. TL 190. 

(¢) See Andrews vy. Chapman (1803), 3 Car, & Kir, 286; Siiles vi Nokes 
(1806), 7 Hast, 493 ; Roberts v. Brown (UN34), 10 Bing. ot ce Mr doo. 
(counsel) “ commented with cufting severity on the testimony of Mra". As 
to comments on ovidence in relation to the defence of fair comment on a matter 
of public interest, see Hedley vy. Barlow (1664). 4 BO & B22 and Woutgate vy. 
fiudout (166, 4 F. & 2. 202, 

(1) Stalea ve Nokes, supra ys Delegal y. Highley (837), 3 Ting, (8. 6.) 8a0, 960, 
961; and see Lewis vy. Clement (iSou, 3. & Ald, 702; Clemend vio Levu 
(1822), 7 Moore (c. pj, 200, Ex. Ch. (where the account was prefaced with the 
heading “Shameful conduct of an Attorney’). Compure Leon v.'! Ldoaburgh 
Lvening News,’ Ltd., fee S.C. 1004 (where the heading “The Edinboryeh 
Licensing Prosecution, Prisoners Acquaitted,” wie held not libellous, tleaigh the 
word © prisoners" was used’, 

(y) See Furniss y, Cambridge Daly Nera, Ltd. A907), 23 T. LR. 705, A, 
(where the report followed the abstract of the charge in tee charge-sheet which 
did uot correspond with the suminons). 

(4) But as to recording the observations of a litigant made in court and tll 
under the obligation of an oath though out of the witnerns-box, see the judg- 
ment of CoLLins, M.K., in Hope v. Leny ‘Sir MY, ey & Co, (Sho piel Lelegraphs, 
Ltd, (1907), 23 T. Le Re 23, CL AL Compare Dideqal ve Highley, aupra, per 
Tinpat, C.J., at pp. 960, 961 (where the observation of the chief clerk was 
treated as though it had been made by a mere bystander), An to direetmg 
the jury how to judge whether a report of judiial proceedings is fuir and 
weurnte, 60e Hope v. Leng (Sir WoO) & Co, (She flied Telegraph , Ltd, supra. 
As to instukes in citing froin Jaw reporta, seo Blake vy, Stecena (S01, 4 FO & }, 
232. There seems tu be a tendency to apply a le severe standard of accuracy 
to reporters fur the press than to reporte of interested perrons or the report 
of counsel, . 

{8} See Lynam v. Gon ing ASSO, OL. Re Te. 2a Owhere a ples which wae in 
substance tu the effect tated in the text was held bud on deaurrer,. See uleo 
Lnlegal v. Highley, anpra, yer Tinta, C.J., at p. Yo. : 

(k, See Steele v. Brannan (1872), LR. 7 CLP. 261, following hi v. Huklen 
(1568), L. BR. 3 Q. 1. 360, and Kov, Carkile (1819), 5. & Ald. 165. 

({) See the Law of Libel Amendwent Act, 18$9 51 & S2 Vict. ¢, 68). 4. 5, and 
p. 745, post. ; oe . 

tm) The common law immunity attaching to reports of judicial proceedings, 
which is not restricted by the Law of Libel Amendment Act, 1668 (51 & 62 
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exercising judicial authority, if published contemporaneously with 
such proceedings (n), is privileged (0). 


(iii.) Proceedings in Parliament. 


1280. Fair and accurate reports of proceedings in Parliament, 
although disparaging to the character of individuals, have 4 
common law immunity similar to that given to fair and accurate 
reports of proceedings in courts of justice (p). 


(iv.) Proceedings of Public Meetings. 


1281. Provision has been made by statute for the protection of 
a fair and accurate report, published in any newspaper (q), of the 
proceedings of a public meeting (7), or (except where neither the 
public nor any newspaper reporter is admitted) of any meeting of a 
vestry, town council, school board, board of guardians, board or 


pa ore 


Vict. ¢. 64), is not confined to newspaper publications. For the meaning of 
the word “ nowspapor,”’ see note (7), p. 744, post. 

(x) ‘Tho event referred to would be practically impossible, if the words are 
construed literally. There is no reayon to suppose that they would be su 
conatrited. 

(0) It is to be noticed that the Law of Libel Amendment Act, 1888 (51 & 52 
Vict. c. 61), es. 3, 4 (for the latter provision ree the text, infra), defining the 
conditions essential to obtaining the benefit of the Act for publication of reports 
of judicial proceedings and proceedings at public meetings respectively, are not 
identical. Neither provision uses the tern “absolute privilege ” ; hail thid., 
s. 4, reluting to reports of public meetings, contains the words “ unless it shall 
be proved that such report or publication was published or mado maliciously,” 
which words are not to be found in thid., 8. 3, relating to reports of judicial 
proceedings, although fbid., a. J, does contain the word “ fair’ coupled with the 
words ‘ and accurate.” The report may bo uccurute as far as it goes, but 
uofair in ite omissions, 

(yp) Waaon v. Walter (1868), L. RB. 4 Q. 3B. 78. As to statutory protection, see 

. O85, ante. 

. (q) Law of Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), 8.4. For the 
meaning of the word “newspaper,” see note (7), p. 744, post. The Newspaper 
Libel and Registration Act, 1881 (44 & 45 Vict. c. 60), 8. 2, is repealed by the Law 
of Libel Amendment Act, 1888 (41 & 52 Vict. c. 64), 8. 2, and replaced by tid., 
«. 4. These Acta were passed to give nowspupera a defence which did not 
exist at common law. See, for example, Pupham v. Pickburn (1862), 7H. & N. 
891 ; Davison v. Duncan (1857), 7 EB. & B. 229; and the statement of the law in 
Davia vy. Shepstone (1886), 11 App. Cas. 187, P. C. See, on the other hand, 
Alangena vy. Wright, (1909) 2 K. tf 958, aa to the protection of a proprictor of a 
nowspaper who publishea communications by public servants which are of 
public mterest, the press being the ordinary channel of communication to the 
public. Laughton vy. Sodor and Man (Bishop) (1872), L. BR. 4 P. C. 495, and 
CO Doavghue v. Hussey (1871), 6 [R. C. L. 124, Ex. Ch., were decided on a 
different principle, namely, that a person attackod through the press may 
defond himself through the press, Ks to leaving to the jury the questions 
whethor the matter is or is not of public concern aud is or is not for the public 
benetit, see Aelly vy. (' Matiey (1889), 6 T. L. BR. 62; see also Ponsford v. 
* Financial Times," Lid. and Hurt (1900), 16 T. L. Ro 248, per Matugw, J. 
(what is not a matter of public concern). 

{? The term “ public meeting” moans ‘any meeting bond fide and lawfully 
held for a lawful purpove, and for the furtherance or discussion of any matter 
of public concern, whether the admission thereto be general or restricted (Law 
of Libel Amendment Act, 1988 (51 & 52 Vict. c. 64), 8. 4). The report of a 
eermun in a Pines pol not a report of a public meeting within the Act 
(Chaloner v. & Sons (1894), 10 T. L. B. 290). 
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local authority formed or constituted under the provisions of any Act Sect. 8. 
of Parliament, or of any meeting of any commissioners authorised Qualified 
to act by letters patent, Act of Parliament, warrant under the Royal Privilege, 


Sign Manual, or other lawful warrant or authority, select committees 
of either House of Parliament, justices of the peace in quarter 


sessions assembled for administrative or deliberative purposes, and 
the publication at the request of any Government oftice or depart- 
ment, officer of State, commissioner of police, or chief constable 
of any notice or report issued by them for the information of the 
public (8). 

Such report and such publication are privileged unless it is 
proved that such report or publication was published or made 
maliciously, but this protection is not to be available ns a defence 
in any proceedings if it is proved that the defendant has been 
requested to insert in the newspaper, in which the report or other 
publication complained of appeared, a reasonable letter or statement 
by way of contradiction or explanation of such report or publication, 
and has refused or neglected to insert it; nor docs the protection 
extend to authorise the publication of any blasphemous or indecent 
matter. 

The above provision did not limit or abridge any privilege then 
existing, nor, on the other hand, does it protect the publication of 
any matter not of any public concern and the publication of which 
is not for the public benefit (s). 


Sect. 4.—lair Comment. 
Sus-Secr. t.—ZJntroductory, 


1282. Nothing is more important than that fair and full latitude 
should be allowed to writers upon any public matter, whether it be 
the conduct of public men or the proceedings in courts of justice or 
in Parliament, or the publication of a scheme or a literury work. 
But it bas always been left to a jury to say whether the publication 
has gone beyond the limits of fair comment on tho subject-matter 
discussed. A writer is not entitled to overstep those limits and 
impute base and sordid motives which are not warranted by the 
facts (¢). 


(«) See note (9), p. 698, ante. | ; 
(t) Campbell v. Spottiswoole (1863), 3B. & 8.769, per Crometon, J,, at p. 778 | 
approved in Merivale v. Cars (1887), 20 Q. B.D. 276, 260, C2 A, and 
in recent decisions of the Court of Appeal and by the House of Lords in Dakhyl 
v. Labouchere (1907), (1908) 2K. B. $25, n., HL. The head-note in Serivale - 

Carson, supra, is somewhat misleading in stating that Uenwoul v. larson 
(1872), L. B. 7 C. P. 606, was there “dissented from.” “As pointed out in 
McQuire v. Western Morning News Co.” ({1903] 2 K. 8.100, (. Aa, othe daw 
continued to be administered after Campbell v. Spottiswoode, just ax itulways hud 
been before, down to and since Merivale y. Carson” (supra). “That rase decided 
nothing inconsiatent with the law of libel as thus adminiatared, though ruch of 
the learned judges expressed an opinion in favour of the view tuken i the dela 
I have referred to of Cropton, J., and Bracken, J., in preference to that of 
Wriues, J., in Henwood v. /larrieon” (supra). ‘* But, a4 already pointed out in 
McQuirev. Western Murning News Co." (supra), “ the difference between the two 
views is, in the language of Bows, L.J., in Merivale v. Carson | clue at pp. 282, 
283), “ difference in the ‘metaphysical exposition ’ of the right aud ‘is rather 


(t) The 
publication 
of certain 
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nod repurta, 
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academical than practical’”’ (Z'homas v. Bradbury, Agnew & Co.. La) biecn 
2K. B. 627, 0. A., per Cottins, M.R., at p. 639). "Tae E Bogut [1906 
‘ 4 SHER, MR, In 

Merivale v. Carson (1887), 20 Q. B. D. 275, 280, C. A., expressed the apenite, 
of an unfair state of mind on a defence of fair comment as negativing the 
so-called comment or criticism being a comment or criticism at all. The 
case of Campbell v. Spottiswoode (1863), 3 B. & S. 769, may be taken for 
practical purposes as the basis of the modern law on the subject of fuir 
comment. The case decided that when a writer in a newspaper or elsewhero in 
commenting on public matters makes imputations on the character of the 
individuals concerned in them, which are fulse and libellous, as being beyond 
the limits of fair comment, it is no defence that he bond fide believed in the 
truth of those imputations. In that case BLACKBURN, J. (at p. 781), said that 
he took it to be certain that the  deeert or editor of a newspaper has only the 
general right which belongs to the public to comment upon public matters, for 
example, the acts of a minister of State, or, according to modern authorities 
eomewhat oxtending the doctrine, where a person has done or published any- 
thing which may fairly bo said to invite comment, as in the case of a handbill 
or udyertisoment (ures vy. Lery (1860), 9 C. B. (N. 8.) 342, 8. C., Mésé Prins, 
2, & F. 71), and that in such cuses everyone has a right to make a fair 
and proper comment, and so long as it is within that limit, it 1s no libel. For 
anattempt to define the linits of fuir comment before the date of Campbell v 
Spottiswoode, supra, see the passage from Afaclad v. Wakley (1828), 3 C. & P. 
$11, quoted by Bowen, Ld., in Mertvale v. Carson, supra. For a subsequent 
atiutement of the law, see Wasen v. Walter (1868), 1. R. 4 Q. B. 73, 93, 96. The 
eurly dacisions aro now rarely reforred to. 

8 No distinction is here drawn between comment and criticism. 

(a) The form of defonce sanctioned in Denrlyny.*' Licenad Victuallers’ Mirror” 
1880), 7 TLL. 2. 1 (net out in note (/), p. 669, ante), has been adversely criticiaed, 
mt has been usually adopted in pleading fair comment from the date of that 

decision up to the present time; see Walker (Veter) & Son, Ltd. vy. Hodgacn, [109 | 

1K. 200, 287,C. A. fit involves two pleas, (1) a plea of justification and ,2) a 

plea of fair comment, tho clause is anomalous, as both these pleas are contained in 

one paragraph, In Digby v. Financial News, Ltd, [1907] 1K. B. 502, C. A., the 

Court of Appeal held the plea to bea plea of fair comment and not one of Justifi- 

cation. ‘There the plaintiff supplied the material on which the defendants com- 

mented, so that there was no real issuo as to the truth of the fucta upon which 
the comment was based and from which the inferences were drawn. Particulars 
of the dofence wero in that case given which in substance stuted that the state- 
mont of facta in the words complained of were a true statement of matters 
appearing in documenta and particulars supplied by tho plaintiff. The plaintiff 
| ae for further particulars, asking for particulars asto whether the defendants 
alleced that any of the statemouta made in the documents and particulars 
sent by the plaintif? were untrue, and if so, which of them, and the Court of 
Appeal held that the plaintif® was not entitled to these particulars, the 
defence being one of fair comment only and not of justification, The same 
form of plea was pleaded in Walker (l'eter) & Son, Ltd. v. Hodgaun, supra, 
where the master, on the plaintiffs summons for “ particulars of the justitica- 
tion pleaded in para. & of the defence” (the plea in questien), made an order 
that the defendant ehould doliver © particulars under para. 8S of the defence of 
the matorials on which the comment was based, he stating that the defence was 
one of comment and not of justification.” The particulars ordered were given. 

Later, the master allowed certain interrogatories addrossed to the plaintifts, the 

whole of which were disallowed by Bray, J., although he was of upinion that a 

fow were unobjectionable. (For the interrogatories, see iid, at pp. 243, 244.) 

It was stated by Vatanan WiLutams, 1..d., (te/., ut p. 247): * There is no plea 

of justificaton as such. What the defendant pleads in para. 8 is that ‘in so far 

xe the words complained of consist of statements of fact the aame are in their 
natural and ordinary signification true in substance and in fact. In so far as 
they consist of comment the same are fair and bond fide comment upon matters 
roll yea interest.’ This form of pleading, which I always think very indefinite 

embarrassing. has, however, been adupted and sanctioned ever since the 
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ses , though it does so reflect on 
reflect on the plaints past yl the defendant under a plea of 


him, 18, nevertheless, Prov , « Zicensed Victuallers’ 
ee wand GRANTHAM, JJ., in Penrhyn v. leading, No 
decision, aren L. B. 1 and must now be accepted as proper P aa for 
Mirror” (1890), sriags in the prevent oase, because there was an 0 dant 
difficulty, however, & : +n which it was stated that the defendan 
culate obtained by tL» plaintiffs in w ‘ati oation, and 
Perrtted that the defence was one of fair comment and not : ne cal at hs 
mi ; : ga Of justiica on. 
rgued this case upon the basis that there was no plea 0. 
a alin to the Gaines practice, interrogatories to establish the trath of 
the alleged defamation are not admissible unless justification is set up by the 
defence.” It was held by the Court of Appeal that the defendant was enti ed, note 
withstanding the absence of a plea of justification, to administer interrogatories 
with the object of obtaining admission of the truth of the material statements of 
fact in the speech and particulars alleged to be defamatory. The ground of the 
decision seems to be not that the truth or untruth was in issue, but that the 
truth or untruth was material for tho jury to cousider in determining whother 
the comment was fair or unfair. In Lyons v, Fivaneiul News, Lid. (1 909), 
43 Sol. Jo. 671, C. A., the defendants admitted publication but denied the 
innuendo, and by para. 9 of the defence pleadod that “in so far as the snid 
words consist of stutemonts of fact, the samo in their natural and ordinary 
signification were true in substance and in fact; in so fur as the said words 
consist of comment, it was fair comment upon a matter of public interest, 
namely, the said facts.” Under that paragraph two hoads of particulars wore 
given: (a) particulars to show that the matter complained of was a matter of 
public interest and the circumstancos under which the right to comment arose ; 
(b) particulars of the facts on which the defondauts relied as showing that the 
comment thon mude upon the prospectus was fair comment. ‘The plaintiffs 
alleged that the dofence was embarrassing, aud further that, as many of the 
stutements put forward by the defendants in their defence were absulutely 
uncovered by the alleged libel, the defendants could not rely on them, as they 
had no right to make fresh imputations in their particulars, CHANNELS, d., 
mide the following order :—* The defendants to amend the particulars under 
para. 9... by distinguishing and stating separately in the particulars the 
statement of facts made in their allogod libel which they justified as trae in 
substance, and which they relied on ag being matter on which thoy were 
entitled to comment, and by striking ont any allegations of fact which do not 
come under one of those heads.” The defondants appealed. The Court of 
Appeal allowed the appeal and set aside the order of Cnanne, J. Pherenie 
Movctoy, I..J., in that case appoars to have treated the defonce as a defence 
of justification. The report saya (tid, at p, 672) that the Lord Justico in giving 
judgment said: ‘“ The defendants justified the whole of the article on which tho 
action was brought.” His Lordship referred to Jighy v. Finarcial Newa, Ltd, 
{1907} 1K. B. 502, 607, 0. A. (tho decision in which case was that the defenco 
was not a defence of justification), and said: “In this case the particulars just 
étuted the grounds on which the defendants were going to say that the matter 
commented upon was a matter of public interest. Tha second set of particulars 
were of the fucts which were going to be relied upou by the defendants, sume of 
which were expresaly stated in the libel, and some of which, though relevant to 
the matter of the libel, were not expressly etated therein. The dufendants told 
the plaintiff that they were going to rely on all those facts stated in the particulars 
to justify, or to show that the comment they made was fair. Ile doubted 
whether an order could have been mada on the defendants requiring them to 
give such particulars as appeared in their statement of defence, hut they had 
put them forward, and his Lordship was not satisfied that they would em)arraas 
the plaintiff at all. The order appealed from would, therefore, be net 
wide... .." Bucxtzy, LJ., concurred. It is beloved to be the practice for 
masters to order such particulars of a defence pleaded in the usual furmn (when 
they are not volunteered by the defendant) as may be neconsary to enable the 
laintiff to know what case he has to meet. Where the curnment is comment 
unded simply on materials su soar the plaintiff, as in the cane of literary. 
criticiam ora case like Dighy v. Fan ial News, Lid., supra, the need of an order 
for particulars would rarely arise. [f and in so far as the plea is a plea of justiB- 
eation, it would seem on principle that the plaintiff is entitled to particulars of 
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Beor.4. justification to be true in its full meaning, i 
a iu ae G, in substance, and 
Comment. 1283. The defence is not restricted to comment 


ae : : 8 In news ‘ 
peed : it is available to anyone (b); and it applies to actions both of libs 

available, 224 of slander (c). 
Nosbsolute 1284. Whether the licence protected be called a right or g 
rightinone privilege is a matter of words(d). There is no absolute right or 
paint bes privilege in anyone to publish a comment or criticism which reflects 
way of ¥ — onanother, although it be stated merely as an expression of opinion 
eommenton on a matter of public interest. If the licence were an absolute 
cog of licence, the malice of the commentator would be immaterial, just 
plore as the court will not inquire into the motives of the defendant who 
made o statement which is protected by the defence of absolute 

privilege. 
Sus-Sect. 2.—ssentials of Defence. 


(1) Comment 1285. In the first place, the matter defended as comment must be 
imanexpres- comment and not more assertion of fact. 
plgle A stutement of fact, though reflecting on another, may be justified, 


or, though not justified, may be defended on the ground of privilege. 





justification. In Walker (Jeter) & Sun, Ltd. v. Hodgson, Shead 1 K. B. 239, C. A... 
the defendant expressly disclaimed before tho master that his plea was one of 
justitieation, In Jtyhy v. Financial News, Ltd., [1907] 1 K. B. 602, C. A., 
the facts were supplied by theplaintiff, and the court held the defence was not 
one of justification. In Jiyons vy. Financial Newa, Ltd. (1909), 53 Sol. Jo. 671, 
C. A., the court appears to have regarded the plea as a plea of justification as 
woll as a plea of faircomment. If and in so he as the defence of fair comment 
pleaded in the usual form is a plea of justification, the defondant cannot on 
principle be allowed to justify the words complained of, except in their ordinary 
signification or in the meaning assigned to them by the innuendo; nor may he 
asy that he said or wrote something different from the atalement complained of, 
and justify that of which the plaintiff dues not complain, As to the distinction 
between fair comment and justification, see p. 710, post. 

(6) The right, though shared by the public, is the right of every individual 
who aworts it (Thomas vy, Bradbury, Aynew & Co, Ltd., [1906] 2 K. B. 627, CLA, 


where Lord Herscnek.., L.C., at p. 190, said that no doubt the public acts of a 
public man could be made the subject of fair commont or criticism not only by 
the press, but by all members of the public, but that ‘‘ the distinction cannot 
he too clearly borne in mind between comment or criticism and allegations of 
fact such as that disgraceful acts have been committed or discreditable lang 
used, It is one thing to comment upon or criticise, even with severity, the 
acknowlodged or proved acts of a public man, and quite another to assert that 
he has bean guilty of a particular act of misconduct.” 

(c) Walker ( Peter) & Sun, Ltd. v. Hodgam, supra, was an action of slander 
where the defonce of fair comment was raised. 

(d) See the judgment of CoLLiva, MCR., in Thomas v. Bradbury, Agnew & Co., 
Ltd., eupra, and the casce there reviewed, namely, Campbell v. Spottiswoode, 
supra, per Crompton and Brack nuan, JJ., at pp. 778, 780; approved in Merivale 
vy. Carson (1887), 20 Q. B. 1). 275, C. A., in preference to the view of WILLEs, J., 
in Henwood y. Harrison (1872), L. BR. 7 C. P. G06, 616, Bowen, L.J., in Merivale 
v. Carson, supra, at p. 283, treating the difference as academical; McQuire v. 
Western Morning News Co., {1903} 2 K. B. 100, C. A.; Plymouth Mutual Co- 
operative and Industrial Society, Lid. v. Traders’ Publishing Aesciation, Lid, 
[1906] 1 K. B. 403, C. A. 
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But the defence of fair comment is concerned with expressions of 
opinion as distinguished from assertions of fact. It has been said 
that matter which does not indicate with reasonable clearness that 
it purports to be a comment, and not statement of fact, cannot be 
protected by a plea of fair comment (e). Comment must not be 
so mixed up with the facts that the reader cannot distinguish 
between what is comment and what is not (/). 


1286. In the second place, the comment must be comment on a 
matter of public interest. Whether or not the subject-matter of the 
cominent or criticism 1s a matter of public interest is a question of 
law for the judge(q). If the judge decides against the defendant 
on this point, the defence fuils Just as a defence of privilege fails if 
the judge holds that the occasion was not privileged (h), 


1287. It is impossible to give a definition of a matter of public 
interest. The public acts of public men are certainly matters 
of public terest on which anyone may comment if he does so 
fairly and honestly (i), such, for example, as a decision of o 
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(e) Hunt v. Star Newspaper Coa., Ltd., (1908) 2K. B. 309, CLA., per Feevesre 
Mov ton, I..J., at pp. 319, 320, disapproving Lefrey v. Burne (IST), 4 LR 
Ir. 556, and approving Andrews v. Chapman (1803), 3 Car, & Kir. 286: °° Tie 
justice of the rule is obvious. If the fucts are stated separately, and the 
comment pb ae ag an inference drawn from those facts, any injustica that it 
might do will be to some extent neatived by the reader secing the grounda 
upon which the unfavourable inference in based. But if fact and comment be 
intermingled so that it is not reasonably clear what portion purports te be 
inference, he will naturally suppxse that injurious statements are based on 
adequate grounds known to the writer, thongh not neeesnrily wet out by him” 
(Hlunt v. Star Newapoper Co, Ltd. pra, at p Sto). In Cory. Lee (ised), Li. 
4 Exch. 254, where the pleas were (1) not guilty, (2) Jostification, it waa held 
that to charge a man with ingratitude is Libellous, and that such a charge may 
also be Libel lus, notwithstanding that the facts upon whieh at is founded are 
stated and they do not support the charge. As to the distinction betwoen 
comments and assertions of facts, see note (4), B TU, ante. 

Cf) Davisv. Shepstone (1886), App. Cas, 187, 2. C., per Lord Tensenecy, 1.C,, 
at p. 190. The forinof plea allowed in Jenrhyn vv.“ Lacensed Victeatlers’ Mirror” 
(1890),7 T. L. B. 1, set out in note (J, p. 669, ante, unless mupplerentad by 
particulars, leaves it doubtful in many cuses what counsel at the tral may 
contend to be statements of fact and what mutters of opimon. Aa to this 
plea, see also note (a), p. 700, unde. 

(q) South Helton Coul Uo. ¥. North-Eastern News Association, (1894) 1 Q. i, 
133, C. A., per Loves, I..J., at pp. 141, 143. In that case Lord Eeaten, ME, 
agreeing with Lord CoLERipGg, U.J., that it wasa matter of publicinterest, sud, 
at p. 140, that the article complained of reluted to eo large a number of peuple, 
of such kind, to a district of such extent, and to matters of such importance He to 
render it a matter of public interest that the conduct of the employers ahoull be 
criticieed. The burden of aatisfying the court that the words complained of are 
a comment, and a comment on a matter of public interest, is on the defendant 
(Watker (Deter) & Son, Ltd. v, Hodgaon, £1909) 1 Kk. B. 249, 249, ©. A.) 

(4) See the comparison between the dutences of privilege and fair comment m 
Thonas y. Bradbury, Agnew & Co., Jtd., (1906) 2 K, B. 627, C. A. per 
Contins, M.R., at p. 640. ; 

(6) See Kane v. Muloiny (1806), 27. B.C. 1.402, As to public men being 
open to criticism, see Purmiter v. Coupland (1840), 6 M. & W. 105; but it is not 
destructive of the defence of fair commont as a matter of law to impute unjust 
or corrupt motives to public mem. ‘The cases cited in the notes (*)—(a), p. (04, 
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magistrate (k), the conduct of public worship by a clergyman (1), or 
the speeches of public speakers (m). The discharge by a deputy 
returning officer of his statutory duties (n), a place of public enter- 
tuinment (0), the housing of workmen(y»), the management of a 
college (q), proposals submitted to the Admiralty (r), proceedings in 
a court of justice (s) or Parliament (¢), the administration of the 
poor Jaws and the conduct of the medical officer (u), and the custody 
of papers of public interest (x), are examples of matters of public 
interest. The contents of a newspaper are a subject of public 
interest, but not its circulation (a). 

A book or article which has been published (b), a picture which 


post, are only cited as cxatmnples of what are matters of public interest. The 
casos before Camplell vy. Spottiswoode (1863), 3 B. & S. 769, are of little value as 
authorities on the point of fair comment. Any matter which would come within 
tho Law of Libel Amendment Act, 1888 (51 & 52 Vict. c. 64), 8. 4, which 
excludes from the protection of fair and accurate reporta of public meetings the 
reports of inatters not of public concern, would be a matter of public interest, 
anid if commented on fuirly and honestly would come within the defence of fuic 
comment aly. As to whut is not a matter of public concorn, see note (q), 
p. OYS, ante, 

(k) Hibbing vy. Lee (1864), 4 F. & F245. 

(1) Welly ve Landing (1885), 1. KR. 1 Q. B. 699. Compare and, as to 
criticising sermons, Bee Gatheresle y. Miall (1846), 15 M. & W. 319 (referred 
toin Lake vo Keng (1668), 1 Wins. Saund. 137, 144, n.(b), where PAKKE, B., 
expresso a doubt as to the right). But a dispute between a churchwarden 
and an ineumbent as to what the incumbent allows to be done in his church 
during divine service and the uses to which he allows the vestry-room to be 

ut, which had been the subject of correspondence between them, was held 
in Aelly v. Tinling, supra, to be a matter of public interest. There the 
correspondence had beon published without the plaintiff's permission in the 
defendant's newspaper, with comments on the plaintiff's conduct. “ The main- 
tenance of decency and propriety in conducting public worship and of the 
sanctity of the sacred edifice and all connocted with it ia aurely a mutter of the 

reatost public concern. The very uso of the term ‘ public worship’ shows this” 
(ibid, per COCKRURN, C.J.). 

(m) Odger vy. Mortimer (1873), 28 T.. T. 472. 

n) dlunt v, Star Newapaper Co., Ltd., [1908] 2 K. B. 309, C. A, 

6) Tihdin vy. Swan and Lostock (1793), 1 Esp. 28. 

p) South Hetton Coal Co. y. North-Eastern News Association, [1894] 1 Q. B. 
Wu, C. A, 
(y) Cory. Feeney (1863), 4 PL & FL 1S. 
ir) Uenword yo Harrison (1872', L. KR. 7 C. P. 606, discussed in Merivale y. 
Carson (1877), 20. Q. B.D. 275, C. A. 

(} Lintley y. Barlav (1860), 4B. & F224; Kane vy. Mulrany (1866), 2 1. R. 
C. T. 402; Woodgate ve Redont (1865), 4 FP. & FF. 202; Keak Allah Rey vy. 
Whitcharst (1868;, 18 TL, T. 615. The reports of the proceedings, if fair and 
accurate, ary the subject of another defence (see pp. 694 ef seq., ante) which does 
not extend to comments 

(t) Kane vy. Mulvany, eupra; Wason vy. Walter (1808', TL. R. 4 Q. 2B. 73; 
Campbell vy. Spoltrseaude, aunpra, per CRompTon, J., at p. 778. As to petitions 
to Parliament, seo Dunne v. Anderson ‘ar 3 Bing. 83, 

u) Purceld v. Sowler (i877), 2 C. PLD. 215, C. AL 

r) Turnbull y, Bird (1861), 2 FL & BL dus, 

a) Latimer y. Western Morning News Co. (1877), 25 L. T. 44. 

b) See Cam well v. Spottiswoude, supra, approved in Merivale v. Carson 
1887), 20 Q. B. D. 275, C. A. As to criticism being so dishonest as not to 

criticism at all, see the dicta in Aferivale v. Carson, eupra. See also the 
discussion as to irrelevant criticism in WeQuire v. Wealern Morning News (b., 
{1903} 2 KB, 100, C. A. As to literary criticism, eve the judgment of 
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has been publicly exhibited (c), a play which has been performed ; 
public (d), and the like, are matters of public interest db : 

A principle underlying many of the cases is that a person who 
challenges public criticism cannot be heard to complain if the 
criticism which he has challenged is fair and honest (/). 


1288. Lastly, the comment must be fnir. 

The defence of fair comment or criticism fails if the comment 
or criticism is not fair. 

The comment must not misstute facts, because a comment 
cannot be fair which 18 built upon facts not truly stated, and if a 
defendant cannot show that his comments contain no misstatements 
of fact he cannot prove a defence of fair comment (gq). If a 


Co.iins, M.R.,in Thomas vy. Bradbury, Aynew & Co., Ltd., (1906) 2K. 1. 627, 
C. A. As to placards by way of advertisement, seo U'ares v. Levy ; 1sk605,9 CB. 
tN 8.) 342.8. C. at Nisi Prius 2, F. & I. 71, referred to in Campbell y. Spo'tiswooda 

1863), 3B, & 8.769. As to what is nota libel on an uuthor, see tho varticr cases 
of Carr v. Hood (1808), 1 Camp. 355, n.. and Soaney. Anight (1827), Mood. & M. 
74; as to what is such a libel, ceo J raser y. Berisley (1836), 7 C. & P. 621; 
and compare the dicta in Mertrale v. Carsen (1887), 20 Q. B. J). 875, CL A, 

{c) Thompson v. Shackell (1828), Mood. & M.18S7, where Best, C.J., ut p. 18, 
said: ‘I myrelf have acted on the ductrine of my lord ELLENBOROUAN in the 
cave referred to” [Carr vy. Homi (1808), 1 Camp. 350, n.j, “though 1 do not go 
quite so fur as he did in that case, because 1 think no persons ridicule of the 
author is justifiable” {but see pp. TUS ef sey. ag to personal attiucks?, © but if this 
be really an honest criticiaa and no more, the dofeailant in entitled to your 
verdict.” There the picture was described as a mere danh.” Ax to eriticiam 
on the works of an architect, see Soane v. Anight (1827), Mood. & M. 745 na to 
an exhibition of fluwers, Green v. Chaynnon (1847), 4 Bing. (x. 6.) 92 (where the 
words were held not to be within the finite of fair critictxm). Sea the reference 
to the above and other cases in notes to Lake v. King (1668), 1 Wine, Saund. 137, 
I44,n.(b). In Bastwoud y. Holmes (1855), 1 BP. & 2. 340 article in newspaper 
describing leaden figures ‘reported to have been found im the Thames‘ and 
sold as antiquities as being of recent fabrication, and atiyiuaticng the sale as 
an attempt at extortion), no particular individual was alord ut, and the plasutiff 
failed. 1t there isa proper innuendo and it 18 established, a plan.tff may recover 
if he is hit by a libel which was aimed only at a class (sea note (+), p GAL, ante), 
The old cases must be taken not to represent the present law in ao far ox they 
lay down that, although comment or criticisin on a matter of pubac intereat 
is otherwise honest and fair, it will asa matter of law ceaso to be protected 
because it imputes wicked motives to the plaintiff “ce p. TOU, post). 

d) Ae to plays, see Meriva/e v. Carson, supra, 

e) See McQuire vy. Western Mirning News Co, (1905) 2 WK. OB. 100, 0, A. 

f) See Seymour v. Butterworth (1662), 3 F. & B.372. Compare the principle 
underlying Laughton y. Sodur and Man (Hishop) (872), 1. KA PLC. 494 See 
alao the judgment of BLackbuRN, J., in Campbell v. Spottauone (563°. 3 1. & 8. 
769, at p. 781, referred to in note (f), pp. 699, 700, ante, where he regards this 
principle as explaining the extension of the defence of fair comment Leyund 
comment on the public acta of public men, 

(g) Dighy v. Financial News, Ltd.,{1907} 1K. 33. 602, C.A., per Contina, MLR, 
quoted with approval in Walker (J’eer) & Son, Ltd. v. Hodgeon, (1000) 1 A.B. 
249, C. A, AUGHAN WILLIAMS, I..J., at p. 251. See aley the direction of 
Kenxepy, J., in Joynt v. Cycle Trade Publishing Co., [1904] 2 K. B. 202, A., 
quoted in Walker (Peter) & Son, Ltd. v. Hidgson, aupra, at p. 252, where that jude 
raid: “* Thecomment must . . . not misatate facts, becaure a comment cannut he 
fair which is built upon facta which are not truly stated, and further, 1t must 
not contain imputations of an evil sort, except so far as the facta, truly stated, 
warrant the imputation.” See aleo //unt v. Star Newepoper Co., Ltd. (1008; 
2K. B. 309, C. A., per Fretcurr Mociton, L.J., st p. 320, where he said : 
“In order to give room for a plea of fair comment facts must be truly 
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defendant makes a misstatement of any of the facts upon which he 
comments, it at once negatives the possibility of the comment being 
fair. It is therefore a necessary part of the plea of fair comment 
to show that there has been no misstatement of fact in the 
statement of the materials upon which the comment was based (h). 
The burden of proof in this respect is on the defendant. He must 
not only establish that the matter which he defends as comment is 
comment, and is comment on a matter of public interest (i), but 
also that it is not founded on misstatements of facts in the so-called 
comiment. <A personal attack may form part of a fair comment 
upon given facts truly stated if it is warranted by those facts—in 
olher words, if it is a reasonable inference from those facts. 

Whether the personal attack in any given case can reasonably he 
inferred from the truly stated facts is a matter of law for the 
determination of the judge before whom the case is tried, but if he 
rules that this inference is capable of being reasonably drawn, 
it is for the jury to determine whether in that particular case it 
ought to be drawn (/). 


1289. In tho ens: of literary criticism on the work of the plaintiff, 
and in some other cases where the plaintilf supplies the material 


upon which the comment purports to be made, the subject-matter 
of the comment is agread (/). 


atuted, Tf the facts upon which the comment purports to be made do not exist 
the foundation for the plea fails." See also the judgment of Buck ey, L.J., in 
Walker (Peter) & Son, Ltd. v. Iodgson, (1909] LK. B. 249, C. A., at p. 20d, 
referring to the language used by Cockaurn, C.J., in Campbell y. Spotttswoade 
rit $B. &S, 769, and to Lord ATKtINson’s Judgment in Dukhyl v. Labouch: re 
107), [1908] 2 K. B. $25, n., 329, HW. L. In Diyby v. Financial News, Ltd., 
107] 1K. 3. 502, the plaintiff had asserted the facts on which the defendant 
commented. See also the judgment of Kennepy, I.d., in Peter Walker d& Sun, 
Lid.y. Uodgson, supra, at p. 257. In Walker (Peter) & Son, Ltd. v. Hodgson, supra, 
Hindlip (Lord) vy. Mudford (1890), 6 T. LL. BR. 367, was cited in the arguinenta. 
The form of plea was there different. It was admitted in Walker (Peter) & Son, 
Ltd. vy, Hodgson, supra, that the plea was not intended to be a plea of justification. 
Soo the interrogatories which were allowed in the latter case, where the defen- 
daut, having pleaded in the usuil form, had stated that he did not intend it to 
plea of justification, Se also note (a), p. 700, ante. As to discovery, see 
title Discovery, Inspection, anp IxrERROGATORIES, Vol. XL, pp. 99—101, 
aud, in addition to the casex there cited, Kent Coal Concessions, Ltd. vy. Duguid, 

WHO} A.C, 452, aflirming 8S. C., (1910) 1K. B. 904, OC. A. (FARWELL and 
NENNEDY, L.JJ., VauGuan WILLIaMs, L.d., diasenting), as to discovery of 
documents. See also the cases cited in the arguments in Maase v. Gas Liyht 
awd Coke Co., [1911] 2K. B. 543, C. A. (before the full Court of Appeal), and 
noto (/), pp. 712, 713, post. The action was an action for malicious prosecution, 
and the Judgments did not refer to actions of libel. 

A) Dighy vy. Financial News, Ltd., supra, per Coutins, MLR, at p. 503. 
; t) Head (Peter) Son, Ltd. v. Hodgson, supra, per VAUGHAN WELLIANS, 
ad., at p. 249. 

(k) Dakhyl v. Labouckere (1907), [1908] 2 K. B. 325, n., H. L, per Lord 
ATKINSOK, at p. 329, acai in Watker (Peter) & Son, Ltd. v. Hodgson, supra, per 
Meee Ma etomabiae - » at p. 250. 

) This is illustrat ; Dighy vy. Financial News, Ltd., supra, explained b 
Beckey, LJ. in Waller Pees & Sim, Ltd. v. icieum. wuea: compara 
Lyons v. Financial News, Lid. (1900), 53 Sol. Jo. 671, C. A. Aa to literary 


criticisms, Ree Thomas v. Bradbury, Agneo & Co., Ltd., [1906] 2 K. B. 627, C. A. 
per CoL.ins, M.R., at p. 640. : [1908} ’ 
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1290. Assuming that the comment is a comment on a matter of 
public interest and that it is founded on facts which are not mis- 
stated, and is a fair comment in the sense that it is a reasonable 
inference from those facts, 16 is not easy to explain satisfactorily 
why the state of the defendant’s mind at the time when he made 
the comment should affect the defence. 

It has been said that given the existence of malice it is for the 
jury to say whether it has warped the judgment of the critic; that 
comment distorted by malice cannot be fair on the part of the person 
who makes it; and that therefore evidence of malice actuating the 
defendant is admissible and should be left to the jury (m). 


1291. An analogy is suggested by comparing the defences of 
qualified privilege and comment. It has been said that in both cases 
the question raised is really as to the state of mind of the defen- 
dant when he published the alleged libel (or slander), the question 
being in the one case whether he published it in the spirit of malice, 
in the other case whether he published it in the spirit of unfuir- 
ness (1). A statement made on a qualified privileged occasion from 
feclings of spite or from some other wrongful and indirect motive 
is an abuse of the privilege and is not protected though there be no 
intrinsic evidence of actual malice in the actual words used (0). 
So, too, it may be said that the existence of malice in the mind of a 
commentator at the time of the publication of the comment suggests 
that the comment may not really have been made in the exercise of 
the right of fair comment on a matter of public interest but to 
gratify personal spite, or, in other words, may have been an abuse of 
the right, though the words used are not intrinsically unfair. In 
short, the abuse, whether of the right of comment or of a qualified 
privileged occasion, arising from a wrong state of mind actuating the 
publication may avoid the defence of fair comment or privilege, 
though the language used is not intrinsically unfair in the one case 





(m) See Thomas v. Bradbury, Agnew & Co., Ltd., (1906) 2 K. B, 627, 642, 
C. A., where CoLiins, M.R., was of opinion that tho judge was right 
m letting the evidence in that case go to the jury. The head-noto in that 
cave is as follows :—‘ In an action of libel, where the defence is thut the 
writing complained of is fair comment upon a matter of public intercat, 
evidence that the defendant was actuated by malice towards the pluintiff is 
admissible upon the ground that comment which is actuated’ (CoLLina, MLR., 
used the word “ distorted’) “‘ by malice cannot be deemed fair on the purt of the 
person who makes it, and, therefore, prouf of malice may take a criticixin that 
ts prim facie fair outside the limits of fair comment.” The head-noie does 
not seem to differ materially from the view stuted in the text; but cumpure the 
word “‘ actuated” there used with the word “distorted” which occurs in the 
body of the report. The possibility of a person having a spite aguinst another, 
and yet bringing a dispassionate judgment to bear upon his literary merite, hae 
been judicially recognised, per Coins, M.R., in Zhnmas v. Bradbury, Aquew 
& Co., Lid., eupra, at p. 642, and ogee this recognition might be extended to 
comments upon the public acts of public men. For the comparison between 
fair comment and justification, see p. 710, post. 
ge Plymouth Mutual Co-operative and {ndustrial Soriety, Ltd. v. Traders’ Pube 

ishing Association, Lid., [1906] 1 K. B. 403, C, A., per VaUGHAN WILLIAM, 
L.J., at p. 413, referring to While & Co. v. Credit Reform A ssoriation and C'red¢t 
Index, Ltd., [1905] 1 x B. 663, C. A., quoted by Cornins, M.R., in Thomas v, 
Bradbury, Agnew & Co., [td., supra, at p. 642. 
(0) Clark ¥. Molynenz (1877), 3 Q. B. D. 237, C. A., per Buert, L.J., at p. 247. 
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nor in excess of the occasion in the other. The analogy, however ; 
far from close. The burden is on the plaintiff, by proving ae 
malice, to rebut the protection primd facie arising if words are 
spoken or written on a privileged occasion ; whereas, on a defence of - 
fair comment, the burden is on the defendant to show that the com. 
ment is fair, and in so doing to negative the writing or publication 


of the comment being actuated by an unfair state of mind. 
1292. Whatever be the ground, it is clear that on the defence of 


of evidence 88 fair comment or criticism evidence that the defendant was actuated 


to malice. 


Defence fails 
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hy malice towards the plaintiff is admissible, and that proof of 
malice may take a comment or criticism that is primé facie fair 
outside the limits of fair comment (7). 


1293. If the commentator states as an inference that which he 
does not believe to be a true inference, the comment is dishonest 
and the defence fails. A dishonest comment is not a fair comment (q). 

On the other hand, just as the honest belief of the defendant that 
he had a duty or interest to make a statement to the person to 
whom he made it does not create an occasion of qualified privilege 
if in truth he had no such duty or interest, so the honest belief of 
commentator in the fairness of his comment will not make that 
fair comment which is unfair comment (r). The comment itself 
must be fair. 


Sun-Sect. 3.—Personal Attacks. 


1294. A personal imputation does not destroy a plea of fair com- 
ment asa matter of law. On the contrary, the need for the plea 
does 10t arise unless there is an imputation on the plaintiff. It is 
precisely where the criticism would otherwise be actionable as a libel 
or slander that the plea of fair comment arises. It 1s a matter of 


(p) Thomas vy. Bradbury, slancw & Co, Ltd, [1906] 2 K. B. 627, C. A. Com- 
pare the pussage from the judgment of FLErcHER Mov ton, L.J., in Plymouth 
Mutual Co-operative and Induatrial Society, Ltd. v. T'raders’ Publishing Assocta- 
ttun, Ltd., ji90g) 1K. B, 403, C. A., at p. 418, quoted by Cozzins, M.R., in 
Thomas ¥. Bradbury, Aguew & Co, Ltd., supra, at p. 642 : ‘I am clear that, 
both in cases in which the defence of privilege and in those in which the 
defence of fair comment is sot up, the state of mind of the defendant when he 
published the alleged libel is a matter directly in issue.” But as to the effect 
of motive, 800 Campbell y. Spctiiswoude (1863), 3 B. & 8. 769, per BLACKBURN, J., 
at p. 781, quoted by CoLtins, MLB. in Zhomas vy. Bradbury, Agnew & Co, Ltd., 
eupra, at p. O41. 

(gy) In Campbell vy. Spottizwoade, anpra, Cockaury, C.J., said : “One man 
hax no right to impute to another, whose conduct may be fairly open to 
ridiculo or disapprobation, base, sordid and wicked motives, unless there is 
a» much ground tur the imputation that a jury shall find, not only that he had 
an honest belief in the truth of his statements, but that his belief was not with- 
out foundation.” Compare IWaaon vy. Walter (1868', L. H. 4 Q. B. 73, 
Cockburn, CJ., at p. 96, and Walker (Peter) & Sun, Ltd. v. Hodge, [1909] 
1 K. B. 239, C. A., per Becney, L.J., at p. 253. As to honest belief, see also 
Hunter vy, Sharpe (1566), 4 F. & F. 983, 1003, 1006. 

(r) 1f the oritic ‘imputea to the person whom he is criticising base and 
sordid motives, which are not warranted by facta, I cannot think for a moment 
that because he bond side believes that he is publishing what is true, that is any 
defence in point of law” (Campbell vy. Spotttawuode, supra, per Crompton, J., at 
p. 178, quoted with approval in Joynt v. Cycde Trude Publishing Co., [1904] 
3K. B. 292, 298, C. A.). 
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1295. Literary criticism can rarely be protected in ere 
imputes wicked motives to the plaintiff. Gomneut roa ae i ot oe 
may often in practice be protected, though it imputes wicked ™“"™ 
motives. But assuming that the comment or criticism is on : 
matter of public interest, and is honest and is otherwise fair, neither 
comment nor criticism will as a matter of law cease to be protectacl 
because if imputes wicked motives to tho plaintiff (¢). 


(s) Dakhyl v. Labouchere (1907), [1908] 2 K. B. 325, n., I. L., per Lord Lone. 
BuRN, L.C., at p. 327, and per Lord ATKINSON, at p. 329; Campbell y, Sput- 
tiswoode (1863), 3 B. & S. 769, per Cromrron, J., at p. 778: Hunt v. Stur 
Newspaper Co., Ltd., [1903] 2 K. B. 309, 0. A., per Feercuer Movutton, L.J., 
ut pp. 319, 320; Joynt v. Cyrle Trade Publishing Co., [1904] 2 K. B, 292. 0. A. ; 
and the passage from the judgment of Cozens-Harpy, M.RB., in /unt y, 
Star Newspaper Co., Lid., supra, at p. 317 (quoted in Walker (Peter) & Sin, 
Ltd. v. Horlgson, [1909] 1 K. B. 239, 251, C. A.), to tho effect that thw 
defence of fair comment only arises in the event of the plea of justification 
failing; but there still arises the question, if (but only if) tho facty are sub. 
stantially true, whether the comment by the defendant, based on those true 
facts, was fair, and such as might, in theopinion of the jury, be reasonably 
mude, The Master of the Rolls seems hore to bo referring not to the facts 
stated in the comment alone, but also to tho facts reliel upon by the dofendunt 
at the trial as the basis of the fair comment which could not be mado the 
subject of a plea of justification, 

(t) McQuire v. Western Morning News Co., [1903] 2 K. B. 100, (. A. Soo Joynt 
v. Cycle Lrade Publishing Co., supra, following Campbell y. Spotlisiwoode, supra, 
and distinguishing Mf{cQuirev. Western Morning News Co., supra. The judgment 
of the Court of Appeal in Joynt vy. Cycle Trade Publishing Cu., supra, must be read 
in the light of the later decisions. A personal attack which inputes base and 
pordid motives is not necessarily, as a mutter of law, outside the limits of fair 
comment or criticism ; seo the judgment of Lord ATKINSON in Jukhyl vy. 
Labouchere, supra, at p. 329, pointing out that in the passage from the Judy- 
ment of Crompron, J., in Campbell v. Spottiswoude, supra (see p. GUY. ante}, 
no distinction is drawn between literary and other criticism. In literary 
criticism the author supplies the facts, which makes a distinction in practice. 
As to criticism being so irrelevant as to be outside the domuin of eriticivn 
ultogether, see McQuire v. Western Morniny News Co., supra, per COLLINS, M.R., 
at p. 110, citing the passage from the judgment of Bowen, L.J., in Mermile v. 
Caren (1887), 20 Q. B. D. 275, C. A., to the effect that in the case of literary 
criticigm it is not easy to conceive what would be outside the reasonablo limits 
of fair criticism unless the writer went out of his way to make a personal attack 
on the author of the work he wascriticising. So also McQuire vy. Western Morn- 
ing News Co., supra (where the plaintiff was a playwright and actor, who com- 
plained of the criticism of one of his plays), the Court of Appeal held that there 
was no evidence to support a rational verdict for the plaintiff ; see also Lenwoul 
v. Harrison ei L. R. 7 C. P. 606. It was not suggested there was any 
evidence of actual malice, there were no personal imputations, nor could any 
statement of fact be impugned (A/cQuire v. Western Mourning News Co., supra, 
at p. 108). Connins, M.R. (ibid., at p. 111), said: “It is always for tho judge 
to say whether the document 1s capablo in faw of being u libel It is, however, 
for the plaintiff, who rests his claim upon a document which on his own state- 
ment purports to be a criticism of a matter of public interest, to show that it 
is a libel, ¢.¢., that it travels beyond the limit of fair criticism, and therefore it 
must be for the judge to say whether it is reasonably capable of being so 
interpreted. If it is not, there is no question for the jury.” The Court of 
Appeal keld that when it is admitted that the criticism 3s on @ matter of publig 
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Sus-Secr. 4.—Function of Jury. — 


1296. It is not for the jury to substitute their own opinion as to 
the merits of a work criticised for that of the critic. But if a critic 
imputes to the person whose works or acts he criticises motives not 
warranted by the facts, or reflects upon the plaintiff as a man, he 
cannot successfully plead fair comment if the jury find that the 
imputations were not warranted by the facts. To this extent the 
jury are critics, that in such a case they may decide whether the 
inferences were reasonable conclusions (tv). 


1297. Where a comment is on a matter of public interest (which 
is a matter for the judge to decide) it is for the defendant to satisfy 
the jury that he has made no misstatement of facts; and that the 
comment which is based on the facts is warranted by them, that is to 
say, is a reasonable inference therefrom. It is for the jury to say 
whether the imputation represented the opinion of the person who 
give expression to it, and the burden of proof would seem to be on 
the plaintiff(v). Where the comment is otherwise fair, it is for the 
plaintiff to prove to the satisfaction of the jury that the state of the 
defendant’s mind was malicious if he relies on that as evidence 
material to the issue of fairness or unfairness (w). 


Sun-Sect, 5.—Justification and Fair Comment Compared. 


1298. ‘I'he defence of fair comment differs from a defence of 
justification. ‘The difference is more apparent perhaps in those 
cases where, as in the case of literary criticism, the plaintiff supplies 
the materials on which the comment is and purports to be bused. 
But in all cases the distinction is essential (a). 
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interest, the burden is on the plaintiff to show that it travels beyond the limits 
of fair criticism, and it is for the judge to say whether it is reasonably capable 
of being so interpreted. 

(W See note ) p. 710, ante, 

t) See, in addition to the cases cited in note (¢), p. 710, ante, J/unt v. Stes 
Newspaper Co., Ltd., [1908] 2 K. B. 309, C. A., per Buck ey, T.J., at p. 324. 
In that case the Court of Appeal ordered a new trial on the application of the 
defendants on the ground of misdirection. See also Gdyer v. Mortimer (1873), 
28 1 T. 472 (comment on public character: question of fair comment for jury) ; 
Wasen v. Walter (1868), L. R. 4. Q. B. 73, pe Cocksurn, C.J. (criticisia of 
conduct or motives of individuals: question of fair comment for jury). 

(1) See the judgment of Cotta, MLR., in Thomas vy. Bradbury, Aqnew 
€& Co., Ltd., (1906) 2K. B. 627, C. A. In Suuth Hetton Coal Co. y. North-Eu-tern 
Newe Asortation, [1804] 1 Q. B. 133, C. A., Lopes, LJ., said, at p. 14s: 
* hut is the comment fuir and bond fide? This is essentially a question for tho 
jury, provided there is any evidence on which they may so find.” After issue 
wd beon joined on defences of justification and fair comment, the Court of 
Appeal held that the defendants were not entitled to interrogate the plaintiffs 
ax to whether they intended to set up that the defendants in publishing were 
actuated by ela malice, and, if so, to call on them to state generally the 
facts relied on by the plaintiffs as ehowing express malice (Lever Brothers v. 
Associated Newspapers, fi 07] 2 K. B. 626, C. A. 

(a) See Walker (Jeter) & Son, Lid. vy, Hodyeon, [1909] 1 K. B. 239, ©. A., 

UCKLEY, L.J., at p. 253; Dakhyl v. Labouchere (1907), [1908] 2 K. B. 
$26, n., BH. L.; Hunt v. Star Newspaper (o., Ltd., supra, at p. 320; the 
direction of Kxnnepy, J., in drynt v. Cucle Trade l'ublieching Co., [1904] 
3 K. B. 202, 294, C. A.; and Campbell v. Spottiowoode (1863), 3 B. & 8. 769, 
referred to by Bucxrzy, L.J., in Walker (Peter) & Son. Ltd. v. Hodqeon [1909] 
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Where the defendant pleads by way of defence, first, justification,  Secr. 4. 

and, secondly, fair comment, he will fail on the first plea unless he Fair 
justifies every injurious imputation which the jury may find to be Comment. 
conveyed. Assuming the plea of justification to fail because the ~~ 
defendant has not satisfied the jury of the truth in fact of every im- 
putation, the defendant may nevertheless succeed on his plea of fair 
comment if he shows that the imputation of which the plaintiff com- 
plains, although defamatory, and although not proved to have been 
true, yet was an imputation in a matter of public interost, made 
fairly and bond fide as the honest expression of the opinion which 
the defendant held upon the facts truly stated, and was in the 
opinion of the jury warranted by the facts, in the sense that a fuir- 
minded man might upon those facts bond fide hold that opinion (b). 
The defendant must show that there is a foundation of facts well 
and truly laid on which the comment is based; to that extent the 
two defences are similar. But the conclusions inferred as matters 
of opinion have not to be proved as facts. On the other hand, tho 
mental attitude of the commentator is material to the issue of fuir 
comment, but immaterial to the issue of justification. If the com- 
mentator states his conclusions in the form of statements of fact he 
must justify. He may not assert simply that a man has acted 
fraudulently (c), though he alleges facts from which that inference 
mirht be drawn, if he does not make it appear that his imputation 
is made as an inference (4). Lastly, the oveasion for a defence of 
fair comment does not arise if a defence of justification can be 
established (d). 


Sect. 6.—Effect of Express Malice. 
Sus-Secr. 1.—As avoiding Qualified Privilege. 


1299. The proper meaning of a privileged communication is @ Abwence of 
statement published without malice on a privileged occasion (c). aad a 


The absence of malice is a primd facie presumption in the case peesumption 
of qualified privilege (f). The presence or absence of malice is in qualified 
immaterial in the case of absolute privilege. privilege, 


1K. B. 239, C. A., at p. 254. As to the effect of a plea in the fori sanctioned 
by the Divisional Court in Penrhyn v. “ Licensed Victuallers’ Mirror" (1890), 7 
T. L. B. 1, see note (a), p. 700, ante. As to the distinction between comments 
and assertions of imputations as facts, see alxo J/aviy v. Shepstone ( 886), 11 
App. Cas. 187, P.C., per Lord Herscueun, L.C. It has been held that the 
general rule, that a defamatory statement cannot be justified where the same 
person has alleged the facta and comments on them, unleas both the facts ure 
true and the comments thereon are fair, does not apply where one person 
alleges the facts and another comments on them (Mangena v. Wright, f 1909] 
2 K. B. 958, per PHILuimoreE, J., at p. 977). 

b) See note (a), p. 710, ante. : 

c) As to the use of the word “ fraudulently,” see Hunt v. Star Newspaper 
Co., Ltd., [1908] 2 K. B. 309, C. A., per FretcHEer Mouton. LJ., at p. 320. 

See Dakhy! vy. Lubvuchere, (1907), [1908] 2 K. B. 325, vo.. H. 1, per 

Lord Loresurn, L.C., at p. 327; Hunt v. Slar Newspaper C.., Ltd, supra, per 
Cozens-Harpy, M.RB., at p. 317, quoted in Walker ( Veter & Fo, Ltd. v. Hodgaun, 
eupra, at p. 201. . 7 

(e) See Wright v. Woodgate (1835), 2 Cr. M. & B. 673; ani as to privileged 
cecasionsa, see pp. G86 ef se7., ante. 

(/) See Wright v. W supra; and Jenoure v, Delmege, [1891] A. O. 73, 
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1300. The malice which avoids privilege is a wrong feeling or 
motive existing in the mind(g) of the defendant (h) at the time of 
the publication (i) and actuating it. It is actual malice, or malice 
in fact, and is usually termed express malice to distinguish it from 
implied malice, or that malice in law which is presumed to exist 
from the publication of defamatory matter without justification or 
excuse (7). 


1301. It is not enough for the plaintiff to show that the defendant 
in making a statement on such an occasion was rash, improvident, 
credulous, or stupid, or that he did not do or say what a man of the 
world would do or say on such an occasion(k). It the defendant 
inade the statement believing it to be true, he will not lose the pro- 
tection arising from the occasion because he had no reasonable 
grounds for his belief (). The plaintiff must satisfy the jury that 


P.C. This is so in all cases of qualified privilege at common law (Jenore y. 
Jielmege, (1891] A. C. 73, P.C.). As to qualified privilege, see pp. 685 et seq., 
ante, The Law of Libel Amendment Act, 1888 (51 & 52 Vict. c. 64), 3. 4, 
follows the common law in this respect; seo p. 608, ante. As to the Law of 
Libel Amendment Act, 1888 (51 & 52 Vict. c. G4), 8. 3, see pp. 697, 698, ante. 

(y) See (lark v. Molyneux (1877), 3 Q. B.D. 237, 0. A., per Brett, 1..J., 
ut p. 247; Nemll vy. Mine Arts and General Inxurance Co, [1895] 2 Q. B. 156, 
CG. AL, per Lord Esirer, M.R., at p. 169. 

(4) Thus, in un action of libel against the publisher of a magazine it was held 
that evidence of the writer's personal malice against the plaintiff was 
inadmissible. It did not actuate the defendant (Robertson vy. Wylde (1838), 2 
Mood. & R. 101). 

(1) Hemminga v. asin (1858), BE. B. & B. 346. 

(7) See tho consideration of Bromage v. Prosser (1825), 4 B. & C. 247, in Clark 
v. Molyneuy (S77), 3 Q. B.D. 237, C. AL, per Bretr, L.J., at p. 247. 

(4) These ubistrations are taken from the judgments of BRAMWELL, BRETT, 
aud Corton, Ldd., in Clark yo Molyneux, aupra, 

(This was the decision in Clark v. Molyneur, eupra. So, too, in Collins 
¥. Cooper tet 19 T. I. R. 118, C. A., where the jury found that the 
defendant did not “ reasonably” believe the statement complained of, but that 
he had not any improper or indirect motive in making it, it was held that there 
must ben new tral and that the jury must be asked whether the defendant 
honeatly believed what he said to be true. 

It scams, however, to have boen assumed by the Court of Appeal in allowing 
interrogatories in recent cases that insuflicient inquiry inte the truth of the 
statement may bo ovidence of a want of belief in its truth, and thus evidence 
o{ express tmalwe. In Elliott v. fiarrett, [1902] 1 K. B. 870, C. A. (where 
the defendant pleaded that the words were spoken on a privileged occasion, 
bond fide, and without malice), the Court of Appeu! (following Martin y. British 
Museum (Trusters) (1803), 10 T. TL. BR. 213, explaining Hennessy v. Wriyht 
(No. 2) (1888), 24 Q. B.D. 446, mn CAL, and dctingauhing Parnell v. Walter 
(1890), 24 QQ. BT). 441) allowed interrogatories as to what information the 
defendant had which induced him to believe that the statement, alleged by 
him to have been made, on a privileged occasion, wus true, and what steps 
ho had taken before speaking the words to ascertain whether they were 
true. HUidt v. Garrett, supra, was followed in White & Co. v. Credit Reform 
Association and Credit Index, Ltd, [1905] 1 KK. B. 633, C. A., where, in an 
action of libel aguinst a trade pee suciety, in which the defendants inter 
alia pleaded that they published the matter complained of in good faith and 
without malice under such circumstances as rendered the occasion privileged, 
the Court of Appeal allowed interrogatories as to what inquiries the defendants 
made and from whom they obtained the information, but not an interrogatory 

uiring them to give the names of those to whom a certain publication of the 
defendants containing the statements complained of had been supplied or shown 
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the defendant acted maliciously. This he may do by satisfying the 





by or through the defendants or their agents. In Kdmondson v. Birch & Co., 
Ltd., [1905] 2 K. B. 523, C. A., the Court of Appeal, while again laying down 
that it has jurisdiction in a proper case where privilege is pleaded to allow the 
plaintiff, with a view to rebut that A eae to administer an interrogatory to the 
defendant asking what inquiries the defendant made as to the truth of the 
atatements complained of before publishing them, and from whom he obtained 
the information on which he relied in publishing those statements, disallowed 
that portion of an interrogatory which asked from whom the information was 
derived, on the ground tbhut the court was of opinion thut that portion of the 
question was asked with an illegitimate motive not bond fide for the purposes 
of that action, and in order to enable the plaintiff to bring an action agamst a 
person or persons from whom the information was derived, but the court allowed 
that portion of the interrogatory which asked whut information the defendants 
had received, detrimental or otherwise to the character of tho pluintiff, before tho 
despatch of the cablegram complained of. In Plymouth Alutual Co-operative 
and Industrial Soctety, Lid. v. T'raders’ Publishing Assoctution, Ltd., [1906] | 
Kk, B. 403, OC. A. (an action of libel against the publishers of a trade periodical 
in respect of an article therein), the defendants pleaded that in so far as the 
words complained of consisted of expressions of opinion, they were fuir com- 
ment made in good faith and without malice on a matter of public interest, 
and in so far as they consisted of allegations of fuct, they were true in 
substance and in fact. The plaintiffs administered to the defendants interro- 
gatories (among others) tu the following effect :—(5) What information had you, 
when you published the said words which induced you to believe that the 
expressions of opinion, or any and which of them, in tho said words contained, 
and which you allege are fair comment made in good faith and without malice, 
were true? Did vou then in fact believe that the said opinions were true ¥ 
(7)From whom did you obtain the information upon which you relied in 
publishing the suid expressions of opinion, or any und which of them’? Tho 
defendants objected to answer theso interrogatories. It was held that the fifth 
interrogatory was admissible, but that, according to the general rule of practice 
in actions of libel against the publishers of periodical publications, the seventh 
interrogatory was, in the absence of special circumstances, inudmissible. As to 
the fifth interroyatory, it was said that un interrogatory of this kind 1s Just as 
relevant and advisaitie in a case where the defence is fair comment as in one 
where it is privilege, since in either case the question rained is really as to the 
state uf mind of tho defendant (/bid., per VAUGHAN WILLIAMS, LJ., at p. 413). 
In either case, ‘the state of mind of the defendant when he published the 
alleged libel ig a wutter directly in issue, und therelure the question whut 
information was there before him is so directly relevant to the issue as to form 
fit subject for an interrogatory” (tbid., yer FieTcHER Mouutoy, L.J., ut p. 41). 
In Maass v. Gas Light and Coke Co., (1911) 2 K. B. 5434, C. A., in an action for 
malicious prosecution (the plaintiff having been conmutted for trial and acquitted 
upon a charge of stealing gas brought against him Ly the defendants), the 
plaintiff culight to administer the fulluwing interrogatories (among others) :— 
“(4) What information (if any) had you that induced you to prosecute the plaintiff 
fur stealing gas? What steps (if any) bad you tuken before commencing the sat‘ 
presecution to ascertain whether the charge wus tiue or not? What grounds (if 
any) had you for supposing that the plaintiff bud committed the offence charged ¢ 
Did you before you commenced the suid prosecution take any and whut 
precautions or make any and what inquiries as to the truth of the suid charge, 
and what was the result of each such inquiry’ (5) What ate the facta and 
circumstances on which you rely as showing that you hud reuonable and proper 
cause for the said prosecution?" The fifth interrogatury was not pressed 
by counsel for the plaintiff, and was disallowed. As to the fourth intorrugatory, 
it was held by Cozens-Hanpy, M.R., VavoHan WILLiaMs, FLETCHER MOULTON, 
FarweEty, and Beckiey, L.JJ. (Kenxepy, 1.J., dissenting), that, in the 
absence of special circumstances, such an interrogatory as the fourth interroga- 
tory ought not to be allowed. ‘As a general rule, and in the absence of special 
circumstances, the judge, whose duty it is to exercise his discretion. wil sare 
bably consider that such an interrogatory aa No. 4 ought not to be allowed in 
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jury that the defendant acted from an indirect and wrong motive (m) 


Effect of such as spite or ill-will(n), or an unreasoning and blind prejudice 


Express 
Malice. 


in regard to the subject-matter, as to which he has a duty to per- 
form (0), or with a knowledge that the statement was untrue, or acted 
recklessly, without caring whether it was true or false, and not for 
the reason which would otherwise render it privileged( p). But though 
it is sufficient as a rule for the plaintiff to show that the defendant 
made the statement without honestly believing it to be true, yet thera 


an action for malicious prosecution ” (Maass v. Gas Light and Coke Co., [1911] 
2K. B. 643, C. A., per CozENs-Harpy, M.R., at p. 545). The judgments in that 
caso did not refer specially to libel actions, but many of the cases cited in argu- 
ment were cases of libel actions. During the argument VauGHan WILLIAMS, 
L.J., said (ibid., at p. 645): ‘ There is no reason for supposing that the refusal 
of discovery in actions for libel in newspapers went upon any principle not 
generally applicable; those cases are only well-marked instances of the principle 
of refusing discovery because of the oppression it would involve.” See as to this 
Hennessy vy. Wright (No. 2) (1888), 24 Q. B.D. 445, 0., C.A.5 larnell vy. Walter 
(1890), 24 Q. B.D. 441; Hope v. Brosh, [1897] 2 Q. B. 188, C. A.; Plymouth 
Mutual Co-operati:e and Industrial Society, Ltd. v. Traders’ Publishing Associa- 
tion, Ltd., (1906) 1 K. B. 403, C. A.; and, as to oppression, see White & Co, v. 
Credtt Reform Aasoctalion and Credit Index, Ltd., [1905] 1 K. B. 653, C. A. See 
also the following other cases cited in Mauss v. Gas Light and Coke Co., pe 1} 2 
K. B. 543, C. A., namely, 2lliott v. Garrett, [1902] 1K. B. 870, C. Aw; Whatley 
v. Crowter, Carew v. Davies (1853), 5 BE. & B. 109; Marriott vy. Chamberlain 
Siig 17.Q. B.D. 154, OC. AL; Hooton v. Dalby, [1907] 2 K. B. 18, C. A, per 
SUCKLEY, L.J., at p. 21; Lever Brothers v. Associuted Newspapers, [1907] 2 K. B, 
626, O. A.; Ridgway v. Smith & Son (1890), 6 T. L. R. 275; Caryll v. Daily 
Mail Publishing Co. (1904), 90 L. T. 307, C. A.; Arnold and Butler v. Bottumley, 
Clo 2K. B. 151, C. A. See, further, title Discovery, INSPEcTIon, AND 
NTERROGATORIES, Vol. XI., pp. 100, 106, and note (y), p. 705, ane. 

m) As to the tests, seo Clark v. Molyneux gr 3 4). B. D. 237. C. A. 

n) In Wright v. Woodgate ( ee 2 Cr. M. & R. 573, Parks, L., at p. 577, 
said that the burden is on the plaintiff to prove that ‘‘there was malice in 
fact, that the defendant was actuated by motives of personal spite or ill-will 
independent of the occasion.” In Clark v. Mclyneux, supra, per Brett, L.J., 
at p. 246 (in which case the above passage had been referred to in the argu- 
ment, at p. 242), it was said that, if the defendant uses the occasion to gratify 
his anger, he uses it not for tho reason which makes it privileged, but from an 
indirect and wrong motive. Auger at times is, and at other times is 
not, a wrong motive. It is not because strong or angry language is used 
that the privilege will be avoided; the jury must go further and see not merely 
whether the expreasions are angry, but whether they are malicious (Shipley v. 
Todhunter ey 7 C. & P. 680). As to motives, sve also the judgments of 
Lord Esier, M.B., and Lorre, LJ., in Royal Aquarium and Summer and 
Winter Garden Society v. Parkinson, [1882] 1 Q. B. 431, C. A., at pp. 444, 454. 
Unreasoning prejudice in regard to the subject-matter, though impersonal, may 
be an indirect and wrong motive (iid, er Lord Esnxr, M.R., at p. 444). As to 
malice in sending a fair report of legal proceedings to newspapers, see Stevens 
v. Sampeon (1879), 6 Ex. D. 53, C. A. In that case the defendant who sent 
the report was not a reporter on the etaff of the paper, but a solicitor who 
had appeared for a plaintiff in an action in a county court. The jury found 
(1) that it was in substance a fair report; (2) that it was sent with a certain 
amount of malice, and found a verdict for the plaintiff, with 40s. damages: 
Cocxsurn, C.J., directed judgment to be entered for the plaintiff for that 
amount. The appeal of the defendant was dismiased. 

(0) See Royal Aquarium and Summer and Winter Garden Society v. Parkinson, 
supra, per Lord Eanzr, M.R., at p. 444. 

(p) Clark v. Mulyneuz, supra, per Brett, L.J., at p. 247. If a man is proved to 
have stated that which he knew to be false, it is assumed that he was malicious ; 
that he did do a wrong thing from some wrong motive (ébid,). 
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may be occasions where a person is under a duty to communicate a 
statement made to him, or a rumour which he has heard, to another 
who has a duty to receive it, although it contains matter defamatory 
of the plaintiff which the person whose duty it is to communicate 
it knows or believes to be untrue. In such a case the person 
making the communication makes it honestly, and in the per- 
formance of the duty which creates the privileged occasion, although 
he has no belief in its truth, or may even know it to be untrue, 
and therefore in such a case the statement is not made with actual 
malice (q). 


1302. If there is evidence of malice, whether intrinsic (thut is, 
contained in the statement itself (7)), or extrinsic (that is, outside 
the statement (7)), to displace the immunity derived from the 
occasion, that question must be determined by the jury; but if there 
is no such evidence, the judge should not leave the question of malice 
to the jury (s). 

The judge having determined that the statement was made on a 
privileged occasion, it is not necessary for the plaintiff, in order 
to entitle him to have the question of express mulice left to the jury, 
to show circumstances necessarily leading to the conclusion that 
actual malice existed, or such as are inconsistent with its non- 
existence, but there must be circumstances such as to raise a 
probability of malice and more consistent with its existence 
than with ils non-existence (t). It has been said that it is usually 


(q) This is not an exception to the rule; but the quostion “ Did the 
defendant honestly believe the statement to be true?” would not, 1f put to the 
jury, meet the case. See Clark v. Molyneux (1877), 3 Q. 3, D, 287, UC. A., per 
sRAMWELL, L.J., at p. 244. 

(r) As to these expressions, seo Wright y. Woodyate (1835), 2 Cr. M. & R. 
673, 678; Nevill vy. Fine Arts and General Insurance Co., [1805] 2 Q. B. 156, 
C. A., per Loves, L.J., at p. 171. The decision of the Court of Appeal in 
the latter case was affirmed on the ground that the statement was not capuble 
of a defamatory meaning, and the House of Lords would havo been prepared 
to hold, if necessary, that it was true that the vccasion was privileged, that 
the finding of the jury that, in making tho statement, the defendants had 
exceeded the privile occasion which entitled them to give uotice of the 
agency being at an end was insufficient, and that there was no evidence of 
ee is go to the jury (Nevill v. Fine Art and General Jnaurance Co., [1897] 
A. C. 68). 

(s) Sea Spill v. Maule (1869), L. RB. 4 Exch. 252, 237, Ex. Ch ; Laughton 
v. Sodor and Man (Bishop) (1872), L. R. 4 P. C. 495, 508; Nevtll v. Fane Arts 
and General Insurance Co., [1895] 2 Q. 13. 156, 170, 172, C. A. ; affirmed, {1897} 
A. C.68; Sadgrove v. Hole, [1901] 2 K. B. 1, C. A.; Bdmondaon v. lirch & Co., 
Ltd., and Horner, (1907) 1 K. B. 371, 381, C. A. See also Child v. Affleck 

1829), 9 B. & C. 403; Somerville v. Hawkins (1851), 10 C. B. 583; Zaylur v. 
Tawkine (1851), 16 Q. B. 308; Gardner v. Slade (1849), 15 Q. B. 796. Pie ig 
Rogera v. Clifton (1803), 3 Bos. & P. 587; Fountain v. Bundle (1842), 3 Q. B. 5. 
For a case where it was held that there had been misdirection and that the 
verdict was against the weight of evidence, see Clark v. Molyneur, supra. 
As to when a judge ought or ought not to direct a non-suit, see Jackson 
v. Hf ton (1864), 16 C. B. (w. 8.) 829; Caulfield v. Whttworth (1868), 
18 L. T. 627. As to the interpretation of a libel by the jury, see Gélpin v. 
Fowler (1854), 9 Exch. 615, Ex. Ch. See also, generally, on this subject, 
Toogood vy, Spyring (1834), 1 Or. M. & B. 181, and Wright y. Woodgate, 


(0) Somerville ¥. Hawkins, supra, 
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safer to leave the question to the jury, but that this is subject to 
the rule that the case should not be left to the jury where the facts 
stated by the plaintiff are equally compatible with the absence and 
existence of malice (a). 


1303. ‘To submit the language used on privileged occasions to a 
strict scrutiny and to hold all excess b=yond the absolute exigency 
of the occasion to be evidence of express malice would greatly limit, 
if not altogether defeat, the protection which the law gives to state- 
ments made on such occasions ()). Where the excess is merely that 
the statement is too strong, such excess may be evidence of actual 
malice; but it is not in every case in which the words are 
somewhat too strong that there is a case for the jury. ‘They must 
be too strong to a substantial extent (c). A man may use excessive 
language and yet have no malice in his mind (d). 


1304. If there is no intrinsic evidence of malice, but there is 
extrinsic evidence from which the jury may infer that the defendant 
did not honestly believe the imputations to be true(c), or was 
actuated by some sinister motive and not by an honest desire to use 
the occasion for the reason for which it is privileged, the judge is 
hound to leave the case to the jury (f). Such extrinsic evidence 
may be evidence of what the defendant did or said before, or at, or 
since the publication, so long as it 1s evidence from which the jury 
may infer malice existing at the time of the publication and actuating 


(a) Seo Spill v. Maule (1869), TR. 4 exch. 282, Inx. Ch., per CockBurn, CW., 
at p. 237. ‘There the defendant on a privileged occasion described the conduct of 
the plaintiff os “most disgraceful and dishonest.” The conduct so described 
was of an equivocal nature and might honestly and band fide bo supposed by the 
defendant to be euch as he described it, and it was held that there was no 
evidence of actual malice to gu to the Jury and that the judge had properly 
directed a verdict for the defendant. 

(6) Laughton y. Sodor and Man (Bishop) (1872), L. R. 4 P. C. 495, 508, 
approved in Neel v. Fine Arts and Cieneral Insurance Co., (1895) 2 Q. B. 156, 
172, (. Al; compare 2. vy. Perry (1883), 15 Cox, C. C. 169. 

(cr) Nevdl vy. Dene Arts and General Insurance Co., supra, per Loves, T..J3., at 


p. 102. 
(d) Pbid., per Tord Tsien, MR. at p. 10. Excess of language is only 
material as being evidence of malice; and where the jury decline to find actual 


inntice the finding of the jury that the privilege was oxceeded has no effect 
(thid.). See Neri vy. Fine Arta and General Lasurance Co, [1897] A. C. 68, 
referred to in note (hp. 715, anfe, See also Kdmondson v. Hirch tb Co., Ltd. 
aud [lorner, (1907) 1 K. BR. 371, 381, C. A., and the othor cases cited in note (4), 
p. 715, ante; Cowles y, Potts (1805), 34 L. J.(Q. B.) 247; compare Cook vy. Wildes 
(1855), dE. & B. 828; Fryer v. Nénneraley (1863), 15 C. B. (x. B.) 422. 
(e) This is eubject to what is said at pp. 714, 715, ante, and in note (q), p. 715, 
ante, ° 
(./) As to when the judge ought and when he ought not to direct a nonsuit, 
ecu note (os 715, ante. Proof that the words are false is not in itself sufficient 
(‘uudfield v. Whitworth, supra); compare [’ulmer vy. Hummerston (1883), Cab. & 
jl. 36. Proof that the defendant knew that part was false is evidence of malice 
(Flagg v. Sturt (1646), 10 Q. B. 899, Ex. Ch.). For the distinction between a 
etutement made by a mere mistake and one wilfully false, see Hunceck v. Case 
(1862), 2 F. &@ F.711. As to the burden on the plaintiff of proving the existence 
of a wrong and indirect motive, see Clark v. Molyneux (18775, 3 Q. L. UL. 23, 
YU. A. ; Jenoure vy. Delmege, [1891] A. C. 73, P. C, 
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it(g). Thus, evidence of other defamatory statements (h) or of o 
previous dispute (i) may be extrinsic evidence of malice. But tho 
mere fact that a justification is pleaded and fails is not evidence of 
malice (x). 
Sun-Seor. 2.—As Affecting Fuir Comment. 

1805. Evidence is admissible to show that a writer has been 
influenced by actual malice when the defence of fair comment on a 
matter of public interest is set up (i). 


Sus-Sectr. 8.—As Affecting Damages. 


1306. It has been seen that the mere absence of malice does not 
create a privileged occasion. If the defendant being under a duty 
to make a communication to another makes it to that person from 
a sense of duty, the occasion and the communication are both privi- 
leged. If, however, either he has no duty or intorest to make it or 
the person to whom he makes it has no duty or interest to receive it, 
the fact that the defendant acted from a sense of duty is immaterial 
on the question of privilege; but the fact that he acted under a 
sense of duty, though mistaken, is matter proper to be considered 
by the jury on the question of damages (1m). 


Sect. 6.—Other Defences. 


1307. Other defences, which are not dealt with in detail in this 
title, are referred to in other parts of this work (v). 





Oe ee 1 ene ete 


(g) See Hemmings v. Gasson (1858), 8. B. & 15. 346, us to directing the jury 
in relation to subsequent statements. The cases which have beon decided on 
the question of damages being influenced by the animus which actuated the 
pupnoron should be referred to (see pp. 721 et seq., post), As to matters 
efore publication being evidence of malice, seo Stmyxon y. Robinson (1848), 
12 Q. B. 611 (admission by defendant after publication of a previously oxisting 
dispute); Barrett vy. Long (1851), 3 H. f Cus. 395 (earlier aerate 
admissible though aus barns” Jackson vy. Adams sae 1 Hodg. 78 (writ 
of inquiry in former suit). As tu statements since publication, see Lemmings 
v. Gaason, supra, and p. 721, post. 

(h) See Camfield v. Bird (1852), 3 Car. & Kir. 56. It is not necessary that the 
statement should be to the sume person or actionable (Afrad v. Danbigny (1792), 
Peake, 168 (125)). 

1) Simpson v. Robinson, supra. 

k) Camfield v. Bird, supra, But in an action for words primd facte 
privileged, where the defendant justified and tho plaintiff offered during the 
trial to accept an apology and a verdict fur nominal damages if the defen- 
dant would withdraw the plea of justification, which he refused to do, though 
he did not attempt to prove it, this conduct was held proper to be left to the 
jury both on the question of malice and on the question of damages. As to 
costs where the jury find for the plaintiff on the plea of justification and for 
the defendant on the question of express malice, see Brown vy. Jlouston, [1901] 
2K. B. 855,C. A. Itis not right to say that the truth or falsehood of tho 
allegation is material on the question of express malice; what is material is 
the knowledge of the defendant of its truth or falschood—the state of hia mind 
in regard to the allegations (Brown v. Houston, aupra, per Vavauan WILLIAMS, 
1. J., at p. 859, considering Harrison vy. Bush (1855), 6 KE. & L, 344}. . 

l) See p. 707, ante, and Zhomas v. Bradbury, Agnew & Co., Ltd, (1906) 
2K. B. 627,C. A., and the cases there discussed. 

(m) As to evidence of motive as affecting the damages, and as to to tho 
existence of malice as aggravating the damages, seo pp. 721 ct arg., post. As to 
malice in actions for slander of title, see note (1), p. 628, ante, p. 736, post, and 
title Torr. 

(x) As to acoord and sstisfaction and traverse, see, gonerally, title Przapine. 
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Part V.—Damages. 


Srcr. 1.—Introductory (0). 


1308. In actions of libel and in actions of slander for words which 
are actionable per se it is not necessary for the plaintiff to allege in 
his statement of claim that he has suffered special damage (p). If, 
however, in such actions he wishes to recover special damage, he 
must allege and prove it(q). If he fails to prove special damage, 
he still has the right to resort to and recover general damages (7). 
For the law presumes that the publication of a libel or a slander 
which is actionable per se has of itself 2 natural and necessary 
tendency to injure the plaintiff. Specin] damage is not the gist of 
those actions, but a consequence only of the rizht of action (s); and, 
though the plaintiff offers no evidence of actual damage, the jury 
are not obliged to award nominal damages only (a). On the other 
hand, the jury may award nominal damages only where no real 
injury is proved (Db). 

In practice, the proof of general damage is attended with greater 
difficulty in actions of slander for words actionable per se than in 
actions of libel. It is only in exceptional cases that a defendant is 
liable for the repetition of a slander originally uttered by him. 
Where he is not so liable, the plaintiff cannot recover dumages 
which flow, not from the original utterance, but from a repetition for 
Which he is not responsible («). 


Ax to pleading the appropriate Statute of Limitations, see titles LIMITATION OF 
Actions; PLeabing. As to tender, apology, and payment into court, see 
Pp. 726 ef sez, post (ag to apology); pp. 728 et seq., port (as to payment into court) ; 
and, enerally, title PLeaping, As to reply, soe, generally, title PLEADING. 

(o) Part V. of this title is supplementary to title DamaGes, Vol. X., pp. 301 
ef seq. In particniar, as to the meaning of “ general” and ‘ special” damage, 
sce thid,, pp. 303, 304; as to the meaning of “ nominal” damages, see thi/., 
», 305; as to when actual damage need not be proved, see tid., p. 309; as to 
intervention of third persons, see tid. pp. 312, 319; as to damages for 
defamation, seo tbéd., p. 324; as to pleading and proof of damages, see ¢tbid., 
pp. 346 et arg. As to costa, see titles Practice AND ProcepURE: SoLicirons. 

(p) Sea Lowe v. Harewood (1028), W. Jo. 196; Alalachy v. Soper (1836), 3 
Bing. (N.¢.) 371, per Tinvar, C.J., at p.382. As to special damage, see p. 730, 

roat, 
: q) Sow p. 732. past. 
r) Smith vy. Thomas (1835), 2 Bing. (N. ¢.) 372, per Tinpax, C.J, at p. 380. 
s) Malachy v. & , supra, per TinpaL, C.J., at p. 382. 

a) In Tripp v. Thomas (1824), 3 B. & C. 427, a verdict by a sheriff's jury for 
£40 was upheld on an inquiry as to damages, the plaintiff's counsel having 
merely addressed the jury without tendering evidence, 

(b) Wakelin v. Morris \" 860), 2 F. & F. 26. As to when the verdict of a jury 
in respect of damages will be set aside, see pp. 719, 720, prst, 

(c) In Ratcliffe +. Krans, [1892] 2 Q. B. 524, C. A., Bowen, LJ., at p. 530, in 
delivering the judgment of the Court of Appeal, suid : ‘‘ The very speaking of 
words which are actionable per se apart from all damage constitutes a wrong and 
are rise to a cause of action. The law in such a case, as in the general case of 
ibel, preeumes, and in theory allows, proof of general . But slander, 
even if actionable in itself, is regarded as differing from libel in a point which 
rendora gal of general damage in slander cases difficult to be made good. A 

rvon who publi defamatory matter on paper or in print puts in circulation 

at which is more permanent and more easily transmissible than oral slander. 
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1309. On the other hand, the plaintiff in an action of slander for 
words which are not actionable per se must allege and prove special 
damage. Otherwise the defendant is entitled to judgment (d). 
Further, the plaintiff is not entitled to general damages in addition 
to the special damage which he alleges and proves (e). 

In actions on the case for false and malicious statements, 
oral and written (not being actions of libel and slander properly 
so called), such as actions for slander of title and actions where there 
is no defamatory statement reflecting on the plaintiff personally, it 
is necessary for the plaintiff to allege and prove special damage (f) 
and actual malice also (9). 


Secr. 2.—Ceneral Principles. 


1810. The amount of damages is peculiarly the provineo of the 
jury (hk), and the judge must not himself decide the amount. The 


20 ere samen we =e wee Kee eee mu - — em —_— Ze 








Verbal defamatory statements inay indeed be intended to be repeated. or may 
be uttered under such circumstances that their repetition follows im tho ordinary 
course of things from their original utterance. I¢xcept in such cases the luw 
does not allow the plaintiff to recover damages which flow, not from the 
original slander, but from its unauthorised repetition. [Ward v. Wreks (1830), 
7 Bing. 211; J/olwood v. Hopkins (1600), Cro, Isliz. 787; Dixon v. Smith Tee 
5 H. & N, 450.] General loss of custom cannot be proved in a slander of this 
kind, when it har been uttered in such circumstances that its repetition docs 
not follow directly and naturally from the circumstances under which the 
slander itself was uttered. The doctrine that in slander actionable per se 
general damage must be alleged and proved with gencrality must be takon, 
therefore, with the qualification that the words complained of must have beon 
spoken under circumstances which might in the ordinury course of things have 
directly produced the general damage thut bas in fuct occurred. Keuns v. 
Harrvs” [(1856), 1 H. & N. 251) “was a slunder uttered in such a manner.” 
See also, as to repetition, pp. 604 and 666, ante, and as to ‘general loss of 
custom” and “ loss of particular customers,” p. 732, post. 

(qd) As to the reason for this, see Alerander v. Jenkina, (IS92]1Q BL. 797, 
U. A., per Lord HerscHe.t, at pp. 800, 801. 

e) See Déxon v. Smith (1860), 5 H. & N. 450. 

vs As to such actions, see Rutcliffe v. vans, (1892) 2 Q. BL 525, CLA. and 
the cases there cited, and pp. 732, 736, post. See, in purticular, Malachy v. Soper 
(1836), 3 Bing. (Nw. ¢.) 371 (slander of title), following Lowe v. Marcteond 
(1628), W. Jo. 196; Jasburgh v. Day (1618), Cro. Jac. 484; Manning v. Avery 
(1673), 3 Keb. 183; and Cane v. Golding (1649), Sty. 169, 176; seo alu the 
cuxes cited in note ul p. 628, ante, as to actions of defamation which do not 
reflect on the plaintiff personally, As toinjunctions in such actions, see ppt, 
736, post. If words ure not defamatory, special dumage doew not inake them 
actionable (Kelly v. Partington (1834), 3 Nev. & M. (K. 8.) IG: Sérahan ¥, 
“file fig (1875), 9 I. B.C. L. 412). As to slandor of title genorally, nee title 

ORT. 

(g) As to actions on the case, see pp. 628, 630. ante, and p. 736, pot; and aloy 
(as to slander of title) 1 Wms. Saund., notes to Crast vy. Borie (166.4), 1 Suund, 
247, 325, citing Hargrave v. Le Breton (1769), 4 Burr. 2423; Smith v. Spooner 
(1810), 8 Taunt, 246 ; Brook v. Rawl (1849), 4 Exeh. 621 5 Carry, Duckeit 1800), 
& H. & N. 783; Wren v. Weild (1869), L. RB. 4 Q. B. 730; Steward vy, Young 
(1870), L. B.SC. P. 122; Pett v. Denovan (1813), 1 M. & 3. G5, 


(h) Jones v. Hulton (B.) & Co., [1909] 2 K. B. 444, C. A., per Fanweun, Lod,’ 


at p. 483 ; and see thid., per Lord ALVERSTONR, C.J., at p. 457. The decision of 
the Court of Appeal buth on the issue of publication and dauages waa upheld in 
the House of Lords (8. C. [1910] A. C. 20), As to assessing damages in actions 
by partuers, see (/reyory v. Williams (1844), 1 Car. & Kir. 468, where it was held 
that the jury could consider the prospective injury to the purtuership. Lujury 
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Sxor.2. Court of Appeal will 


idee very rarely interfere with the verdict of the 


toprol ground that the damages are excessive or inadequate. 


1811. The jury in assessing the dama 

Factato be the whole conduct of the defendant fro othe Ho ee 
t . ° 

jury. *Y down to the time they give their m the time of publication 


verdict. They ma 
- aa has been before action, after action, andi Gat de 
9 trial. 7 


When new 1312. If the defendant seeks a new trial on the ground tha 
pg tan vr damages are excessive, the court will interfere with the verdict ‘t 4 
excessive  See8 that the jury in assessing the damages have been guilty of 
damages. misconduct, or have made some gross blunder, or have been misled by 
the speeches of counsel ; but the court ought not to interfere merely 
because the court would have given less damages, if the damages are 
not so large that twelve reasonable men could not reasonably have 
given them (t). There will be a case for interference by the court 
if the amount is so great that no reasonable proportion exists 
between it and the circumstances of the case(k), or if the court is 
ratisfied that the jury have not acted reasonably on the evidence, 
but have been misled by prejudice or passion (0). 
Wewtrialow 1813. There is no inexorable rule of practice by which the court 
ground of | is procluded from ever granting a new trial on account of the small- 
nacdequacy of 
damages. ness of damages (7). 

Where the smallness of damages shows that the jury have made a 
compromise, aud instead of deciding the issue of liability have agreed 
to find for the plaintiff for nominal damages only, a new trial will 
be granted, such a case being in effect as if the jury had been dis- 
charged without a verdict (n). If the words are grossly slanderous, 
and there is no evidence whatever that the plaintiff has done 
anything to reduco the damages, a farthing damages may be treated 
by the court as 4 species of compromise and no true verdict at all, 
even though the plaintiff may not have proved any actual damage (v). 
But if thers has been no misconduct on the part of the jury and 
they have decided the question of liability, the court never grants 
a new trial because the damages are low, unless there has been 











to the feclings of the partners 1s not joint damage (Haythorn v. Lawson (1827), 
aC. & bP. 196). As to the invalidity of a judgment on an assessment of 
entire dumages upon several counts of slander, one of which counts discloses 
no cause of action, see Day v. Robinson (1835), 4 Nev. & M. (x. 8B.) 884, 
Bz. Ch.; Pemberton vy, Colls (1847), 10 Q. B. 461. Aliter, where some words 
actionable, and others not actionable, are contained in one count, and entire 
damayes are given (Griffiths v. Lewis (1546), 8 Q. B. 841). 

©) Pred v. Graham (1889), 24. Q. B. D. 53, CO. A., per Lord Esuer, M.R., at 
p. 64. See also title Damaces, Vol. X., pp. 349, 350. 

(k) This statement was in M’Grath v. Bourne Nelle 101. R. C. L. 160, 
attributed by Paties, C.B . te Frrzcerap, J., and was approved in Praed v. 
Grahum, supra, per Lont Esuer, M.R., at p. 55; see also Harris vy. Arnott 
(1890), 26 L. R. fr. 85. C. A. 

(. Watt v. Wadi, [1903] A.C. 113, per Lord Harepury, L.C., at p. 118,C. A. ; 
and eee title Damaces, Vol. X., p. 350, note (d 

(m) Ketiy v. Sheriock (1866), L. R. 1 Q. B. 686, per Buacxsuay, J., at p. 697, 

ved in Falvey v. Stanford (1874), LL. B. 10 Q. B. 54. 

) Falvey vy. Stanford, supra, at p. 56. 

(eo) 7 bed. 
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some mistake on the part of the judge or in the calculation of Ssor. %, 


figures by the jury (Pp). 


General 
Principles, 


In actions of libel and slander, not resulting in special | —— 
a which can be matter of computation, the court should be ee 6 
very chary in interfering with the province of the jury, and the least 
which can be required of the plaintiff who complains of the inade- 
quacy of the damages is that he should be able to show that he has 
not afforded by his conduct any legitimate ground upon which the 
jury could fairly and reasonably have acted in estimating the 
damages at a nominal sum (q). There can be no set-off of one libel 
or misconduct against another ; but in estimating the compensation 
for the plaintiff's injured feelings the jury may fairly consider the 
plaintiff's conduct and the degree of respect which he has himself 


shown for the feelings of others (r). 


Sor. 8.—LHffect of Express Malice, 


1315. Either party may, with a view to the damages, give evidence Proof or 


to prove or disprove a malicious motive in the mind of the publisher 


of defamatory matter (s). 





_ od — v - ame 


(p) The words in the text, supra, “ the court . . . by the jury.” are the wonis 
of TinpaL, O.J., in Lendall v. Hayward (1839), 5 Bing. (N. ¢.) 424. Thore the 
jury gave only 20s, damages in the case of slandor, where it was aaid that the 
plaintiff was a thief and had stolen two pairs of shects, and the defendant had 
repeated the charge, which indicated malice, and had refused an apology. 
TINDAL, O.J., thought that a more complete measure of justice would have 
been attained if the jury had given higher damages; but ho and the rest of 
the court refused a rule for a new tral on the above ground. ‘This statement 
was quoted in Aelly v. Sherlock (1866), . R. 1 Q. B 656, per Merton, J., at 

. 695, and was approved in Forsdtke v. Stune (1665), L. KR. 3 CO. BP. 607, per 

YLES, J., at p. 612, in which caso both By es, J., und WILLE, J., suid that the 
jury may reasonably take into account what the defendant ought to pay as well 
as what the plaintiff ought to receive. It was there also intimated by WiLLEs, 
J., that if there had appeared to have been any compromise nding to a verdict 
clearly inadequate the court might inturfere. It hus therefore, in accordance 
with the subsequent cases above mentioned, been thought necessary to prefix 
the words “‘if there has been no misconduct... lability” to the pursage 
quoted from Rendall v. Hayward, supra. The statement that the granting of 
new trial is not allowed in actions of slander because the damages are too small 
(Armytage v. Haley (1843), 4 Q. B. 917) is certainly tov wide. 

) Kelly v. Sherlock, supra, per MELLO, J., at p. 696. It is for the jury 
under all the circumstances to say whut damages the pluintiff is entitled to 
(Cooke v. Brogden & Co. (1885), 1 T. L. BR. 497). 

(r) Kelly v. Sherlock, supra, per BLACKBURN, J., at p. 696. In that case the 
jury gave one farthing damages. It was held (Buac katRN and Mrzor, JJ., 
SHEE, J., dissenting) that although, on account of the grossness and repetitions 
of the libel, the verdict might well in the opinion of the court have been for 
larger damages, it was a question for the jury, taking the plaintiff's own conduct 
into consideration, what amount of damages he was entitled to, and that the 
court ought not to interfere; see also Gibbs v. Tunaley (1645), 1 C. 13. G40, per 
Tinpat, C.J., at p. 641, where it was said that it is not usual to grant a new 
trial on the ground that the damages are smaller than the court may thiuk 
reasonable. As to adducing evidence of provucatiun in mitigation of damages, 
wee p. 726, post. As to costs where « jury has given a verdict for nominul 
damages, see titles Damacrs, Vol. X., p. 905; Practice anv Procepuns ; 
Sorscrrons. 

(6) Pearson vy. Lematire (1843), 6 Mun. & G. 700, per Torpar, CJ., at p, 719. 
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The defendant cannot, indeed, be heard to say on the issue of 
publication that he did not intend the true meaning of his words 
as interpreted by relevant surrounding circumstances; but such 
evidence is admissible in mitigation of damages as negatives 
express malice (t). On this principle the defendant is allowed to 
give evidence palliating, though not justifying, his actin publishing 
a libel (a). 

Qn the other hand, the plaintiff muy give in evidence any words, 
as well as any act, of the defendant to show quo animo he spoke 
the words or wade the statements which are the subject of the 
nection (b). If the evidence given for that purpose establishes 
another cause of action, the jury should be cautioned against giving 
any dumages in respect of it (c), though the omission of the judge 
to give such warning is not such a misdirection as will be a ground 
for « new trial (d). If such evidence is offered merely for the 
purpose of obtaining damages for such subsequent injury it will be 
properly rejected (e). 


1316. The malice which avoids qualified privilege is actual or 
express malice, which the jury finds existed as a fact at the time 
of the communication, and inspired or coloured it. It may be 
i nferred from the words or acts of the defendant before, at, or after 
the time of the communication. But when the plaintiff seeks to 
prove express nulice on the issue of privileged communication by 
mans of subsequent statements, the judge ought, especially if there 
ix & long interval between the publication and the subsequent state- 
ments, to direct the jury to consider whether such subsequent 
Klutements may not refer to subsequent events so as not to show 
inalice at the time when the libel was published (/). 

On the other hand, the subsequent conduct of the defendant may 
affect the question of damages, though it does not show that at the 
moment of publication he was actuated by express malice, as, 
for example, where, a newspaper proprietor who has published a 
libel which is a pure fabrication ne.ligently delays to publish any 


(t) dones ¥. Hulton (i.. & Co., {19095 2K. B. 444, 0. A., per FARWELL, L.J., 
at p. 479. 

(a) Saunders v. Mille (1829), 6 Bing. 213, approved in Jaren y. Lemaitre 
(1813), 5 Man. & G. 700, 719. 

(6) The statement of Lord ELLENborovuH to this effect in Rustell vy. 
Macqusster (1807), 1 Camp. 49, n., was approved in /’earaon vy. Lemaitre, supra. 
Seo also Plunkett v. Cobbett (1804), 2 Selwyn, Law of Nisi Prius, 1042; 5 
Kap. 136, and Grare v, Hritten (1746), Buller, Law of Nisi Prius, 7, to the 
samo effect: these caacs and Pearce v. Ornaby (1835), 1 Mood. & RB. 455, and 
Symmona vy. Blake (1835), 1 Mood. & BR. 477, were considered in Pearsvn v. 
Lemaire, enpra, Aas tu the two lutter cares, see note (¢), infru. 

(c) Pearson v. Lemaitre, supra, at p. 720. In Defrive v. Davia (1835), 7 C. & P. 
112, it was beld that the plaintiff may give evidence of subsequent statements 
to show malico, provided they be not the subject of another action; but see 
note (-}. tufra. 

d) Darby v. Ousely (1856), 1 H. & N. 1. 

te Pearson v. Lemaitre, supra, per Trxpat, C.J., at p. 720, criticising Pearce 
v. Grnsby, supra, and Symmons v. Blake, supra, and saying that perhaps 
they went no further than the statement in the text, which is as laid bea im 
Pearson v. Lemaitre, suyra. 

(/) Hemmings v. Gaseon (1858), E. B. & E. M6 
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contradiction until after action brought, although the plaintiff 
promptly complained and exposed its falsity (q). 


1317. The mere fact that the defendant has pleaded and fails to 
establish justification is not of itself evidence of express malice (h). 
But the circumstance that the justification is pleaded recklessly or 
is improperly persisted in may increase the damages (i). 


1318. The publisher of a libel is not to be charged with vindictive 
damages on account of the personal malice which another pers 
who wrote the libel had against the plaintiff (4). 


1319. If counsel] cross-examines a plaintiff with a view to show 
that he had been guilty of that of which ho has been acquitted, the 
libel is thereby aggravated (1) ; and generally the defendant will 


h) Caulfield vy. Whitworth (1868), 18 1. 'T. 527. 

t) In Wilson v. Robinson (1845), 7 Q. BK. G8, the defendant abandoned hia 
plea of justification at the trial and relied on privilege. It was held that. the 
pe of justification was no evidence that the communication was mado mald fide, 

ut that it might be considered by the jury in aggravation of the damages ufter 
they had found that the communication was not privileged owing to tho ex} esx 
malice of the defendant. On the issuo of privileged communication it is 
important to consider whother the statement was published wilfully or by 
mistuke (Hancock vy. Case (1862),2 1. & F. 711). But proof of an utterly 
untruo statement having been mado may be of itself primd facie evidence of 
express malice (/’almer v. Hummerston Shar Cab. & HI. 36). Usually, how- 
ever, the defendant’s knowledge of tho falsity must be shown, unless the 
statement is obviously in excess of the occasion (see Caulfleld v. Whitirorth 
(1868), 18 L. T. 527). As to giving in evidence other statements to show animus, 
see the cases cited in the notes to p. 722, ante; and sce Camfield vy. Bird (1802), 
3 Car. & Kir. 56; Jackson vy. Adams (1835), 1 Hodg. 78; Mead vy. Dauhigny 
(1792), Peake, 168[125]. It was held in Lee v. Huson (1792), Vorko, 225 ; 1665}, 
that in an action for libel other papera which are themselves libels on the 
plaintiff may be given 1n evidence to increase the damages; but ee p. 722, 
ante,and Cook vy. Fteld (1788), 3 Esp. 133. As to subsequent publications of 
the same libel, see Delegal v. Highley (1487), 8 C. & DP. 444; Mucleod y, Wahley 
(1828), 30. & P.311; Burwell v. Adkins (1840), 1 Man. & G. 807. Tt was held 
in Plunkett v. Cobdett (1804), 5 Esp. 136, that in an action for libel in a weekly 
periodical, a witness might prove the purchase of a copy after, as well as before, 
action to show that the paper was deliberately circulated, but that this was nut 
evidence for the purpose of aggravation; and see (athercvlev. Miail (1846), 1 
M. & W. 319. As tothe Statute of Limitations, where a first count to which 
the Statute of Limitations was pleaded was founded on a libel in a newspaper 
seventeen years old, and other counts for recent libels referred to it, aud a 

ublication, within six years, of the libel in the first count was proved, it wus 
Feld that the judge was not bound to direct the jury to limit the damages on 
the first count to the single publication proved (Brunawirk (Duke) v. Harmer 
(1849), 14 Q. B. 185). Where the defendant puts in a ploa under the Libel a 
=a eo = ee - -8 - 2 or) - ° q sa -~-2. @ 104 


‘) Smith v. Harrison (1856), 1 F. & F. 568. 


3 H. L. Cas. 395); and see title LimrraTion or Actioxs. As to pleading, see, 
erally, title INO. : 
a Reberteon v. Wylde (1838), 2 Mood. & BR. 101. TINDAL, C.J., there refused 
to admit evidence of the personal malice of the writer in an action agaiust the 
ublisher of a magazine. 

e (t) Riek Allah Bey v. Whitehurst (1868), 18 L. T. 615, In Goalin v. ae 

gee 1 Man. & G. 342, in an action for a libel charging the plaintiff wit 
and offering a reward for his arrest, evidence of the arrest after action 
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have to bear any increase of damages caused by the way in which 
his representatives have conducted his case; but in extreme cases 
the courts ought not to allow an extravagant result, even though the 
defendant may have led to it by the conduct of his representatives 
at the trial (m). 


1320. The manner of publication may always be proved by the 
plaintiff with a view to the damages, even though the defendant by 
his pleading admits the publication (2). 

The injury to the plaintiff, speaking generally, varies directly 
with the extent of the circulation of the libel (0). 


Sect. 4.—Mitigation of Damages. 
Sun-Secr. 1.—Jn Ceneral. 


1321. An action of libel or slander is an action for damages for 
injury to the reputation of the plaintiff. Therefore the defendant 
is entitled by the common law to give general evidence in such 
an action of the plaintiff's bad reputation (7). But the defendant 


brought having been given with the consent of the defendant's counsel, it was 
held that the defendant could not afterwards complain that the jury were not 
warned by the judge not to take the subsequent arrest into consideration in 
estimating the damages, 

(m) Sea Watt v. Walt, [1905] A. C. 115, per Lord Harssury, 1.C., at p. 118. 
As to giving particulars of facts relied on by way of mitigation as condition of 
giving evidence in chief, see R. 8. C., Ord. 36, r. 37, and p. 728, post. As to 
cross-exumination, see, further, note (t), p. 729, post. 

n) Vines vy. Serell (1880), 7 C. & DP. 168. 

‘ Thus in an action for libel published in a newspaper, evidence that copies 
containing the libel had been gratuitously circulated in the plaintiff's neigh- 
bourhood is admissible to show the extent of the citculation of the pare and 
the consequont injury to the plaintuf though they are not shown to have been 
nent My the defendant, tho publisher (Gathercole v, Miall (1846), 15 M.& W. 319). 
The place of publication a in the case cited, the plaivtiffs neighbourhood) 
may naturally increase tho damages. Similarly proof that the plaintiff had 
been made the subject of laughter at a public meeting is admissible, as identify- 
ing him with the subject of a libel and as proof of the consequences which had 
necessarily resulted to him from its publication (Cook v. Ward (1830), 6 Bing. 
409, pr Tinnar, C.J., at p. 415). 1t was there objected that the plaintiff could 
have no claim for damages because he had told the story himeelf. If it could 
have been shown that he had authorised the publication of the story the 
court would have granted a new trial; but it was pointed out that there is a 
great differonce between a ian telling a ludicrous story of himaelf to a circle 
of his own acquaintance and a publication of it to all the world through the 
medium of a newapaper (ébid.). 

(?) Seo Scot v. Sampson (1882), 8 Q. B. D. 491, where Cave, J., at pp. 499, 
$01, reforred to the following casos as supporting that proposition :—A:rkman 
v. Orley (undated), Phillipps, Law of Evidence, 189; Starkie, Law of Evidence, 
drd od., 5383 Ellershaw vy. obinaum (1824), Starkie, Law of Evidence, 3rd ed., 538 ; 
Mawby vy. Barber (1826), Starkie, Law of Evidence, drd ed, 538, n. (v); 
Moors vy. Oastler (1836), Starkie, Law of Evidence, 3rd ed., 538, n. (v); Hardy 
v. A/erander (1837), Starkie, Law of Evidence, 3rd ed., 538, n. (v). The 
decision in Scott vy. Sampson, rh was approved in Wood v. Cor (1888), 4 
T. L. R. 652, 655. The admissibility of the evidence was doubted in Wood v. 
Durham ( Karl) (1888}, 21 Q. B. D. 501. But it has been recognised as recently 
as 1909 in Mangena v. Wright, [1909] 2 EK. B. 958, 979, where Putiiiwore, J., 
held that B.S. C., Ord. 36, r. 37, does not change the common law as laid down 
in Scott y. Sumpeon, supra. In Bracegirdle vy. Bailey (1859), 1 F. & F. 536 (an 
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is not entitled to adduce evidence of particular facts as tending 
to show the character and disposition of tho plaintiff (9); nor 
is he entitled to give evidence of rumours and suspicions to the 
same effect as the defamatory matter complained of (7). 


1322. The mere fact that the defendant copied tho libel com- 
plained of from another source is not in itself evidence in mitigation 
of damages (s) ; and evidence that the libel complained of was already 
in circulation is not admissible in mitigation (a). But the defendant 
may show in mitigation of damages that he copied the libel from 
another source, and that the libel complained of disclosed or referred 
to the source as containing the defamatory matter imputed to the 





action for slander imputing a forgery), BYLEs, J., after consulting WiLLes, J., 
held that the plaintiff, not having been examined in chief, could not in 
mitigation of damages be cross-examined as to his past condnet or Jife, Brare- 
girdle v. Batley (1859), 1 F. & I’. 536, is referred to in Scott v. Sampson (1882), 
8 Q. B. D. 491, at p, 502, as illustrating the inadmmissibility of evidence of 
particular facts tending to show the disposition of the pluintiff and not as any 
nuthority against the proposition in the text. As to cross-examining to credit, 
see note (¢), p. 729, post. As to pleading matter in mitigation of damages, and 
as to RK. 8. C., Ord. 86, r. 37, see note (4), p. 729, post; and see title Rvipence, 
Vol. XIIL, pp. 454, 400. 

(9) Scott v. Sampson, supra (seo note (p), p. T24, andr), where Cave, J., was of 
opinion that both principle and authority were against the admissibility of such 
evidence. See HBracegirdle vy. Batley, supra, and Jones vy. Stevens (1822), 1 
Price, 235, referred to by Cavr, J., in Scott v. Sumpson, supra, at p. 600, mn 
support of the proposition in the text. 

7) See Scott v. Sampson, supra, whero Cave, J., in support of this view, 
cited the doubts as to the admissibility of such evidence expressed by AnBoTT, 
C.J.,in Waithman v. Weaver (1822), 11 Price, 257, n., and by CoLenipur, J., 
in Thompson v. Nye (1850), 16 Q. B. 175 Saas the other judges declined to 
express an opinion as to whether the evidence would be admismble if linated 
to rumours in existence at the date of the alleged slandor), the decisions 
against ita admissibility by Frrzaeranp and Huones, bB., in Bell ve Purke 
(1860), 11 1. C. 1. R. 413, and by the whole Court of Bxcleanet in Jones v, 
Stevens, supra, contrary to Hamer v. Merle (not reported und undated), ented 
24 Q. B.D. 499, and Richards y. Richards (1814), 2 Mood. & Ki. 557, the 
decision of MANSFIELD, C.J. (uyainst bis own judgment), in Letecster (Karl) v. 
Walter (1809), 2 Cump, 251, and the opinion of Iicot, CB. in Bel vy, Varke, 
supra. As to estoppel, see note (a), p. 616, ante. As to the jury disregard. 
ing actions pending against other persona who have published the libel, we 
Harrison vy. Pearce (1858), 1 F. & F. 567. But as to libela in newspapers, ave 
the Law of Libel Amendment Act, 1888 (51 & 52 Vict. « 64), & 6, and 
p- 728, post. As to consolidation of actions brought for the same or sub- 
stantially the same libel, see the Law of Libel Amendment Act, 1888 (51 & 52 
Vict. c. 64), 8. 5, and p. 729, post. 

(8) In Saunders v. Mills (1829), 6 Bing, 213, such evidence was received at the 
trial. In Zalbutt v. Clark (1840), 2 Mood. & RB. 312, evidence that the hbel was 
publisbed on the communication of a correspondent was held inadinissible in 
mitigation of damages. 

(a) This evidence was rejected at tho trial in Saunders v. Milla, supra, 
and was there held to have been rejected properly; compare Creery 9. 
Carr (1835), 7 C. & P. 64, where in an action for libel aguinst a newspaper it 


was held that the defendant cannot go into evidence in mitigation of damages ’ 


to show that the eame libel has appeared in another newspaper, from which the 
plaintiff has already recovered damages. But at the trial of an action fora libel 
contained in any newspaper, the fact that the plaintifY has already recovered 
damages for the same Jibel, or a libel to the hke effect, is, in the present state of 
the law, evidence in mitigation; see the Law of Libel Amendment Act, 1558 
(51 & 52 Vict. c. G4), 8. 6, and p. 726, post. 
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plaintiff (6). Similarly, the defendant in an action of slander may 
prove in reduction of damages that at the time of the utterance of 
the slander he disclosed the name of his informant (c). 

But the restriction above referred to as to the admissibility of 
evidence as mitigation of damages is subject to the overriding 
principle that it is always competent for the defendant to give in 
evidence in mitigation of damaves facts which negative the existence 
of actual malice (d). Thus a defendant may show in mitigation of 
dumages that he copied the libel from another paper, omitting several 
passages reflecting on the plaintiff (e). 


1323. The defendant may show in mitigation of damages that 
the plaintiff provoked the libel of which he complains (jf). For this 
purpose the defendant may adduce evidence that the plaintiff used 
expressions, oral and written, reflecting on the defendant, which were 
culelated to provoke the defendant to publish the libel (9), and 
which came to the knowledge of the defendant before he published 
the libel (4). General evidence that the plaintiff has been in the 
habit of libelling the defendant is inadmissible (i): the libels relied 
on in mitigation must relate to the same subject (4). 


Sup-Secr. 2.—Apology. 


1324. In an action for defamation the defendant may, after notice 
in writing of his intention to do so duly given to the plaintiff at the 
time of filing or delivering his defence, give in evidence in mitiga- 
tion of damages that he mado or offered an apology to the plaintiff 
for such defamation before action, or so soon afterwards as he had 
an opportunity of so doing, if the action has been commenced 
beforu there was an opportunity of making or offering such 
apology (¢). 


ie Mullett v. Hutton (1803), 4 Exp. 248. 
c) Bennett v. Bennett (1834), 6 C. & P. 588. 

a Fearn vy. Lemaitre (1843), 5 Mun. & G. 700, per Tinpan, CJ., at p. 719. 
In fiavis ¥. Cutbush (1859), 1 F. & FF. 487, it was held suflicient to justify 
nominal damages that the libel in a newspaper was honestly taken from a 
previous privileged communication. 

(e) Creery v. Curr (1838), 7 C. & P. G4. Each case depends on its own facta. 

T) Trapley vy. Blaby fad TC, & P. 395; S.C. end nom. Tarpley v. Blaley 
(1Ni6), 2 Bing. (n. 0.) 487; Watts v. Fraser (1837), 7 Ad. & El. 223; (1833) 
TCV& LP. 369; Moore v. Oastler (1836), Starkie, Law of Evidence, 3rd_ed., 435, 


we PN EP ee we 
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u promo BRAMAN UO AER TALL aativae Vi URINAL CH, BMW US 
oo p. 7238, post, 

g) See cases cited in nute (/ \. supra. 

a Watts vy. Fraser (1837), 2 Nov. & P. (K. 3B.) 187. 

8) Wakiey v. Johnson (1826), By. & 422; Finnerty v. Ti (1809), 2 
Camp. 72, 76. The evidence must be specinc and provoke the libel ; ace 
Tripley v. Blaby, supra ; 8. C., eub nom, Tarpley v. Riabey, supra. 

(k) See Finnerty vy. Tiyper, eupra, and May v. Brown (1824), 3 B. & C. 118, 
where all the jnd expressed strong views as to the inconvenience of admitting 
evidence of other thels by the plaintiff. Some of these objections are now met 
by B.S. C., Ord. 86, r. 37; eve p. 728. post. 

(2) Libel Act, 1843 (known as Lord Campbell's Act) (6 & 7 Vict. ©. 96), 
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1325. In an action for a libel contained in a public newspaper or 
other periodical publication, the defendant may plead that such 
libel was inserted therein (1) without actual malice ; and (2) without 
gross negligence; and (8) that before action, or at the earliest 
opportunity afterwards, he inserted therein a full apology for the 
said libel, or, if the newspaper or periodical publication in whiel it 
appeared should be ordinarily published at intervals exceeding one 
week, had offered to publish the said apology in any newspaper or 
periodical to be selected by the plaintiff in such action; and the 
plaintiff may reply generally to such defence denying the whole of 
such defence (m). But the defendant may not file such defence 
without (4) at the same time making a payment of money into 
court by way of amends; and every such defence so filed without 
payment of money into court shall be deemed, and may be treated 
by the plaintiff as, a nullity (0). 


13826. If the defendant thus pleading fails to establish his 
defence in respect of any one of the four requirements, the defence 
fuils, and he cannot avail himself of the payment into court ag 
being a payment under Ord. 29, r. 1, of the Rules of the Supreme 
Court, because of the exception which excepts actions and counter: 
claims for libel and slander from that rule (0). 


lemanding apology, and of apology, both before and 
after action brought, see Encyclopwdia of Forms and Precedents, Vol. 1., 
pp. 576—579. 

(m) Libel Act, 1843 (6 & 7 Vict. c. 96), 8. 2,a8 varied by the Civil Procedure 
Acts Ropeal Act, 1879 (42 & 43 Vict. c. 59). ‘Full apology means an 
apclogy nut merely suflicient in ita terms, but inserted in a proper iuanner 
as to type and position (La/une v. Smith (1858), 3 H. & N. 735). 

n) The Libel Act, 1845 (8 & 9 Vict. c. 75), 8. 2, as varied by the Civil Io- 

ure Acts Repeal Act, 1879 (42 & 43 Vict. c. 5%), which repealed the words 
“as provided by the said Act” (1.2, ‘as provided by Lord Campbell's Act, 
1843” (see note (/), p. 126, ante) ) after tho words “ by way of amoands.” 

(0) In Oxley v. Wilkes, [1898] 2 Q. B. 56, C. A., the defendants pleaded 
under the Libel Act, 1843 (6 & 7 Vict. c. 96) 8. 2, and brought £5 inte court 
in order to make a good defence under the Act. The damages were ussesacl 
at £5. The jury found for tho defendants on all points, except that they found 
that the publication had not been without gross negligence. The defendants 
sought to treat the payment into court as a general payment inte court, and 
coutended that as the plaintiff did not recover more than £5 they were entitled 
to judgment. But it was held that the payment into court was a Wecepnary 
part of the defence under the Libel Act, 1844 (6 & 7 Vict. ¢. Gi, without 
which it would have been bad, and thut if that payment into conrt were 
treated as a separate defence in iteclf under B.S. C., Ord. 22, r. 1 (as to which 
wee, further, note (9), p. 728, post), then the defendants would be pleadany it 
together with another defence to the action, which, the action beng un ae tion 
of defamation, they were not entitled to do under the rule (Urley vy. Wilkes, wep, 
at p. 59). In Sley v. Tillotson & Son (1898), 14 T. L. R545, Breen, J., 
refused to deprive the plaintiff of his costes in an action of libel, where he 
recovered less than a sum paid into court with an apology under the Libel Act, 
1843 (6 & 7 Vict. c. 96), the apology being admittedly insufficient. As to the 
former practice, where the defendant failed on some point, see Lafune v. Smith 
(1858), 3H. & N. 735; Jones v. Mackie (1867), L. R 3 Exch. 1. It wan held 
in an Irish case (Harris v. Arnott (1659), 24 L. RB. Ir. 404) that the plaintiff 
could not take out money paid into court and proceed with the action for 
the purpose of recoverin ae damages. As to slander actions, see Kinnell 
v. Palker (1910), 27 T. I. R. 67 (verdict for sum smaller than that paid into 
court), affirmed (1911), 27 T. L. B. 257, C. A. 
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Svus-Sxor. 3.—Damages already Recovered. 


1327. At the trial of an action for a libel contained in any news- 
paper the defendant is at liberty to give in evidence in mitiga- 
tion of damages that the plaintiff has already recovered, or has 
brought actions for, damages, or has received or agreed to receive 
compensation, in respect of a libel or libels to the same purport or 
effect as the libel for which such action has been brought ( 7). 


Sect 5.— Practice. 


1328. Payment into court in an action of libel and slander with 
a denial of liabilty is forbidden (q). If, however, liabilty is admitted 
payment into court may be pleaded in an action of libel or slander 
as in any other action. The mere fact that the defence contains 
such a statement as that an apology was made does not preclude the 
defendant from relying at the trial on the payment into court as a 
general payment into court under the rule (7). 


1329. In actions for libel and slander in which the defendant 
does not by his defence asxort the truth of the statement complained 
of, the defendant is not entitled at tho trial to give evidence in 
chief, with a view to mitigation of damages, as to the circumstances 
under which the libel or slander was published, or as to the 
character of the plaintiff, without the leave of the judge, unless seven 
days at loast bofore the trial he furnishes particulars to the plaintiff of 
the matters as to which he intends to give evidence (s). Kven in 
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(p) Law of Jabel Amondment Act, 1888 (51 & 52 Vict. c. G41), 8. 6 As to 
the meaning of “newspaper,” see note (p), p. 744, post. In Harrison v. 
lvarce (1858), 1 F, & VF. 567, it was beld in an action by the proprietor of a 
newspaper against the proprietor of a rival newspaper for a libel contained 
in an advertisement in the defendant's newspaper, that the jury was not bound 
to consider that other actions were pending against other parties who hud 
published the libel, but that they might give the plaintiff such damages as they 
thought had arisen from the decline of circulation, even after action, and 
this as general dumaze. As to /reacue v. Alay (1860), 2 F. & F. 123, ace 
note (a), pp. 616, 617, axte. 

q) R.S.C., Ord. 22, 7.1. As to denying part of an innuendo and admitting 
part, and pleading tho Libel Act, 1843 (6 & 7 Vict. c. 96), with a payment intu 
court, without etating in respect of what part payment is made, sce Mackay v. 
Manchester f'reas (’o, (1880), 54 J. P. 22. The defence ought to say to what 
part the payment applies (Mackay v. Manchester Presa Co., supra; Fleming v. 
Dotlar (1889), 23 Q. BD. 358); see Davie v. Billing (1891), 8 T. L. B. 58, C. A. 

(r) Sve Orley v. Wilkes, [1998] 2Q. B. 56, C. A., per VaUGHAN WILLIAMg, LJ., 
at p. 61, where the defence wus, and was intended to be, a plea under the Libel 
Act, 1843 (6 & 7 Vict. 0. 96;, 5. 2. As to pleading matter in mitigation of 
er ts see note (a), infra. 

(s) R. 8S. C., Ord. 36, r. 37. As to peeing facts which merely go to 
mitigate damages, see title Damages, Vol. X., p. J46, and the cases there cited. 
There (tbid., note (n) ) reasons are given for preforring the construction put upon 
kh. 8. C,, Ord, 19, r. 4, in Scuét v. Sampson (1852), 8 Q. B. D. 491, to the con- 
struction put upon it in Wood y, Durham (Earl) (1888), 21 Q. B.D. 501. It is, 
on the other hand, to be observed that the rule speaks not of “ material facts” 
simply, but of “material facts on which the party pleading relies for his claim 
or defence." See R. 8. C., Ord. 19, r. 4, and aleo Ord. 19, rr. 15, 17, and Ord. 21, 
r. 4. The construction put upon Ord. 19, r. 4, in Wood v. Durham (Earl), supra 
(where Ord. 19, rr. 4, 15, and Ord. 21, r. 4, were considered), appears to be 
inconsistent with the construction of Ord. 19, r. 4, in the earlier case of Scott v 
Sampeon, supra. A plea under the Libel Act, 1843 (6 & 7 Vict. o, 96), 6. 2, isa 
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mitigation of damages when justification is not pleaded the defon- 
dant cannot at the trial go into evidence which if proved would 
constitute a justification (t). 


1330. The court or a judge upon an application by or on behalf 
of two or more defendants in actions in respect to the same or 
substantially the same libel brought by one and the same person 
may make an order for the consolidation of such actions, so that 
they may be tried together. After such an order has been made, 
and before the trial of the actions, the defendants in any now 
actions instituted in respect of the same, or substantially the same, 
libel are also entitled to be joined in a common action, upon a joint 
application being made by such new defendants and the defendants 
in the actions already consolidated (a). 

In a consolidated action under the above provision the jury 
must assess the whole amount of the damages (if any) in one 
sum, but a separate verdict must be taken for and against each 





defence. As to payment into court, see p. 727, ante. As to notico under 
the Libel Act, 1843 (6 & 7 Vict. c. 96), &. 1, see p. 726, ante ROS, 
Ord. 36, r. 37, does not change the common Iaw as Inid down in Scott 
v. Sampson (1882), 8 Q. B. D. 491, as to the admissibility of evidence in 
mitigation of damages, and the case of Scaife v. Kemp ct ('o., f 892] 2 Q. 1B. 319, 
is not an authority to the contrary (Mangena v. Wright, (1909) 2 K. B. 958, per 
PHILLIMORE, J., at p. 979). Where the defendant has given particulars under 
R. 8. C., Ord. 36, r. 37, he may interrogate sv far as rolutes to the particulars 
given, but not beyond; see Yorkshire Provident Life Assurance (, v. Gilbert und 
Rivington, [1895] 2 Q. B. 148, OC. A.; and seo title Discovery, INsrecrion, AND 
INTERROGATORIES, Vol. XI, p. 101. 

(t) In Watt v. Watt, Chee: A. ©. 115, Lord Tlansseny, L.C., at p. 118, 
not only considered that the proposition was rotted law, and referred to Watson 
v. Christie (1800), 2 Bos. & P, 224, and Speck v. Phillips (1830), 6M. & W. 279, 
but oxpressed his opinion that it makes no difference that the evidenco ix offered 
in cross-examination. In Speck v. Phillips, supra, tho evideuce which it was 
held was rightly rejected was evidence in chief offered by the defendant who 
had pleaded payment into court of £5 88., which plea was met by » replication 
by the plaintiff that he had sustained damages to a greater amount. In Watson 
v. Christie, supra, the action was for assault; the plea was “ 1.ot guilty,” and it 
was held by Lord Expon, C.J., that tho only question was whethor the defen- 
dant was guilty of the beating, and what damages the plaintiff had sustain: d 
in consequence, and that the defendant could not give evidence under this plea 
in mitigation of damages of the necessity of discipline which might have been 
pleaded. In neither of these cases was anything suid in the judgments ax to 
cross-exumination in mitigation of damages. In o note by the reporters an 
Watson v. Christie, aupra, several cases are set forth, including a decnien of 
Lord Hae, in Abbot v. Chapman (1673), 2 Lev. 81, in which ho admitted 
evidence in mitigation of damages; and a later case of Dennis v. Pawling (Vi16), 
12 Vin. Abr. 159, tit. Evidence (I. b.), pl. 16, in which he refused to admit 
anything in evidence which tended to justify the words though in mitigation of 
damages, saying that “ anything in evidence which tended to show a provocation 
or any transaction betweeu the parties giving occasion for speaking the words was 

roper in the defendant to make out, because these matters cannot be plended. 

n none of those cases was the admission of evidence in cross-examination in 
initigation of damages discussed. As a in evidence facts short of justifi- 
cation, see East y. Chapman (1827), Mood. & M. 46; Charlton v. Wattiem (1854), 
6 C. & P. 385; 1 Wms. Saund. 149, notes to Lake v. Aing (168), 1 Saund. bs: 
As to the effect of cross-examination on dumugen, seo Walt v. Watt, (1905) 
A. C. 115, per Lord Haxsscry, L.C., at p. 118. As to pleading matter in 
mitigation of damages, see note (8), p. 728, ante. 

(a) Law of Libel Amendment Act, 1888 (51 & 52 Vict. o. 64),8. 5. Aste 
practice generally, seo title PRACTICE AND PROCEDURE. 
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defendant as if the actions had been tried separately; and if the 
jury have found a verdict against the defendant or defendants in 
more than one of the actions so consolidated, they must proceed to 
apportion the amount of damages which they have so found between 
and against the last-mentioned defendants, and the judge at the 
trial, if he awards to the plaintiff the costs of the action, must 
thereupon make such order as he deems just for the apportionment 
of such costs between and against such defendants (0d). 


Sxcr. 6.—Special Damage. 


1331. Special dumage is the loss of some material temporal advan- 
tiie (c), pecuniary or capable of being estimated in money (d), which 
flows directlyand in the ordinary course of things(e) from the act of the 
defendant or an act for which he is responsible (). 





Oe ee ee ees an 6 ee ee A 


(b) Law of Libel Amendinent Act, 1888 (41 & 52 Vict. c. 64), 8. 5. 

(ey Roberts v. Jtoberts (1864), 5 B, & S. 384. On the subject of special damage, 
pce title Damages, Vol. X., pp. 303, 304, 305, 309, 312, 319, 324, 346 ef seg. © 
also note (¢), p. 620, ante, and | Wms, Saund,. 310, notes te Cru/t v. Botte (1669), 
1 Saund, 246. 

(d) See Chamberlain vy. Boyd (1883), 11 Q. B. D. 407, C. A. The plaintiff 
ulleved there that he was u candidate for a club, but was not elected ; that a 
moeting of members was called to consider an alteration of the rules as to 
electing new membora; that the defendant falsely and maliciously uttered words 
not actionable per seus to the conduct of the plaintiff at another club; that 
thereby the defendant induced the committee of the club to which the plaintiff 
had not been elected to retuin the regulations under which he had been rejected 
und thereby prevented the plaintiff from again seeking to be elected to the 
club.  1¢ was held on demurrer that the claim disclosed no causo of action, for 
t'» words complained of must be supported by special dumage, and the damage 
vileged was not pecuars or capable of being estimated in money, and was not 
the natural and probable consequence of the defendant’s words, See also 
Katelyfe v. Evans, [1802] 2 Q. B, 524, 582, 0. A. (‘actual temporal loss”). 

(©) Thie oxpreseion is usel throughout the judgment in Ratcliffe v. Evans, 
(N82) 2Q. B. 524, C. A. Another expression used is ‘‘ natural and probable 
r sult” (Chamber/ain v. Boyd (1883), 11 Q. B. D. 407, C. A.); see alan Lynch 
v. Anight (1861), 9 H. 1. Cas, 577, where the expression “natural and legal” 
result was criticised adversely. In so far as Vicars vy. Wilcocks (1806), 8 East, 1, 
deeded that the result must be the “ legal” result, the decision is not good luw. 
Thus in Soctété Francaise des Asphaltes v. Farrell (1885), Cab. & El. 563, it was 
held that the wrongful refusal of a third party to fulfil a contract might give a 
right to special damage for « slander if such refusal is the probable consequence 
of the utterance of the slander. It is not necessary that the person whose act 
conatitutes the apecial damage should have believed the charge, provided he 
acted in consequence of the words having been spoken (Anight y. Gibbs (1834), 
$3 Nov. & M. (K. B.) 467; but see Speight v. Gosnay (1991), 60 1.. J. (a. B.) 231, per 

Lorgs, L.d., at p. 232 (sce note (d), p. 666, ante, and Speake vy, Ifughes, [1904] 
1K. B. 188, C. A.) As to Lynch v. Aniyht, supra, see note (g), p. 667, ante. The 
expression ‘ natural and reasonable " ia there used. This means a result which 
might reasonably be expected, taking human nature as it is, with all its 
infirmities. In Speake v. Hughes, supra, somewhat similar expressions were 
used. In Jiaddun v. Lott (1854), 15 C. B. 411, it was held that to make wi rds 
actionablo, which are not actionable per se, the special damage must be such ag 
naturally or reasonably arises from the use of the words. The expression 
“ natural and n * goes too far, but such a result cannot be too remote; 
seo Hard v. Weeks (1530), 7 Bing. 211. On the whole the expression in the 
text or the expression “natural and prebable'’ seems best to represent the 
t state of the law. The damage must be “direct,” é.¢., not too remote. 

As to repetition of slanders, see pp. 686 ef aeg., anie. 
(/) See Ratdife v. Bvons, [1092] 2.Q. B. 524, 539-832, C. A As to 
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1332. The following are examples of what does not amount to 9xen, 6, 


ine sae wik feelings (q) ; th 

ere injury 6 reelings (9) ; the illness of the plaintiff /})- 
illness of any other person (i); the death of any Li a the 
the mere loss of the society, as contrasted with the material ho ( 3 
tality, of friends (k) ; the loss of membership of some society 
congregation constituted for religious purposes, the mombership 
of which does not carry with it material temporal advantages (I) : 


any damage not pecuniary or capable of being ostimated in 
money (m). 


1838. The following are examples of what does amount to special 
damage (n) :— 

Loss of consortium of husband (0); loss of marriage (p); loss of 
material hospitality (q); loss of employment (a); loss of a dealing, 
even though it might have turned out unprofitable (b); loss of 


repetition of libel, see p. 664, ante; as to repotition of slander, seo pp, 666 ft ary., 
aute ; a8 to remoteness, see title Damaags, Vol. X., pp. 318, 319. 

(9) Weldon v. De Bathe (1884), 54 L. J. (Q. B.) 113, O. A., per Brerr, MLR. 
at p. 116. 

(kh) See Allsop v. Allaop (1860), 5 IL, & N. 534 (approved in Lynch v. Kuiyht 
(1861), 9 H. L. Cas. 577), where it was hold that the fact that defamatory 
words not actionable yer se have occasioned illnoss does not constitute spocial 
damage so as to give a right of action to the person defamed or (if a married 
womun) to her husband, illness not being the natural or immediate result of 
the words spoken. 

(¢) As to the inadmissibility of ovidence to show thut the plaintiff's wife had 
become ill and died soon after the publication of the libels complained of, ane 
(luy v. Gregory (1840), 9 O. & P. 588. A plaintif? cannot maintain an action 
for a libel on one of his performers who was thereby deterred from uppuariny 
on the stage (Ashley y. Harrison (1793), Peake, 256 [1!!]). 

(k) As to consortinm victnorum, see Roberts vy. Roberta (1808), OT & SNE: 
Wekdon vy. Je Bathe, supra. As to loas of hospitality, see Moore vy. Meagher 
(1807), 1 Taunt. 39, Ex. Ch.; Davies v. Soloman (1871), L. Ro 7 Q. Ble; 
Evans vy. Harries (1856), 1 IL. & N. 251; Muding v. Smith (1876), 1 Mx. D. 
91. 


(1) Roberts v. Roberts, supra; and seo Dheyer v. Meehan (1886), 18 Ts. Re Te. 
138, where it was held that, assuming tho words complained of were Kpoken 
of the plaintiff as a novice, they were, in the thon state of the law, not actionable 
per se, and the suggested special damaze was nut sufficient. 

(m) See Chambcriain v. Boyd (188), IL Q. B.D. 407,C. A. See also Aficheael 
v. Spaers and Pond, Ltd, (1909), 1011, T. 352. 

(n) But it often happens that in actions for words not uctionable per ae the 
damage is too remote, though otherwise the loss would amount to specal 
damage. For cases where such damage wus net too remote, see Anayht v. 
(ibbs (1834), 3 Nev. & M.(K. B.) 467; Kendillon v. Maltby (1842), Car, & M. 
402 (but as to this case, see Munster v. Lamb (16833), 11 Q. 3. 1. O68, CL A... 
For cases where the damage was held too remute, sea Speake v. Hughen, (1001) 1 
K. B, 138, C. A.; Tunnteliffe v. Afoss (1850), 3 Car, & Kir, 83; soe also Michael 
v. Spiers and Pund, Ltd,, supra, As to Vicars v. Weleucks (1305), 5 Kast 1, 
seo note (e), p. 730, anfe ; as to repetition of slander, see pp. 666 ef seq , ante, 

(0) Seo Lynch v. Kniyht, oupra; Roberts y. uberis, supra; and pp. 568, 70, 
ante. 

(p) See Speiyht v. Goenay (1891), 60 L. J. (a. B.) 231, CA. 

g) See nute (k), supra. 

a) See the cases cited in note (*). supra. 

: Storey v. Challunda (1837), 8 C. & VP. 234 (mumuning up of Lord Dermay, 
C.J.}. Bat the loss of a dealing which, had it taken place, would certainly 
bave resulted in loss is not. it might be supposed, special damage. As to 
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particular customers (c); and any other material loss(d), such as 
has already been defined (e). 


1334. In some actions of defamation a loss of general custom may 
be alleged and proved generally(f); and this applies in some 
cases where the words are not actionable per se and special damage 
is of the essence of the action. Such special damage may be in 
some cases alleged and proved generally, by proving total general 
damage, without proving loss resulting from the fulling off of the 
turnover in the case of particular customers. 

In all actions of defamation the loss of particular customers must 
be pleaded specially. Isvidence of such a loss is inadmissible unless 
it is so pleaded (9). 


1335. In an action of slander for words actionable per se, the law 
as to alleging and proving the loss of general custom is the same in 
theory as in the case of an action of libel(k). If the loss of general 
custom flows directly and in the ordinary course of things from 
the original utterance of the defendant, or from a repetition for 
which the defendant is responsible, it is sufficient to allege and 
prove such loss generally (i). If the loss of particular customers 
is relied on, this is special damage which must be pleaded 
specially, and no evidence of such loss is admissible unless it is 
Ko plevded. 


1336. Special damage is the gist of an action for words not 
actionable per se, and actual temporal damage must be alleged and 
proved. Such special damage must ba alleged in the statement of 
claim and proved; on:1 it must be alleged and proved with certainty 


refusal to deliver to the plaintiff goods without payment allezed as special 
damage, 600 King v. Watts (1838), 8 C. & P. 614. Defendant’s counsel may in 
such a caso ask the vendor in cross-examiuation whether he did not refuse 
delivery in consequence of what other persons eaid of the plaintiff and what 
thoso porsons did say (i/ad.}. 

ce) Bateman v. Lyall (1860), 7 C. LB. (x, 8.) 638; and see the text, tu/ra, 

) Soo note (c), p. 730, ante. 

r) Soa p. 730, ante. 

(fF) Neo Aaicliffe v. Evans, } 1892} 2Q. B. 524, 629, C, A.,‘approving the state- 
ment of Pontock, C.B., in Zlarrison v. Pearce (1859), 32 L. T. (0. 8.) 298, that 
auch damage is not apecial damage strictly so called, but general damage 
resulting from the kind of injury the plaintiff has sustained. 

(9) Bluck vy. Lovering (1885), 1 T. I. R. 497, approved in Ratcliffe v. Evans, 
supra ; compare Ingram vy. Lawson (1838), 9 C. & P. 326; (1840) 6 Bing. (N. c.) 
212 (action on the caso fur libel on a ship). 

(h) Ratcliffe vy. Evana, anpra, at p. 530. As tothe practical dificulty, see the 
passage quoted iu note (r), p. 718, ante. As to repetition of slander, see aleo 
p. 666, ante, Seo also Hvans v. Harries (1456), 1 Il. & N. 251, cited in Rateliffe 
v. Evans, supra, as an instance where the court held that general evidence 
of the decline of business was rightly receivable. Compare Af'Zouglin v. Welsh 
(1846), 10 1. L. R. 19 (cited in Ratcliffe y. Evans, supra), as another instance. If 
in euch a case the statement of claim alleges the loss of special customers in 
addition to a general allegation of loss of business, the jury may assess car 
for a general loss or decrease of trade (if proved), although the joss of particular 
customers is not proved (Lrans v. Harries, aupra), aud this principle applies ta 
actions of libel also. 

(1) Ratcliffe v. Evane, supra, 


Part V.—DAamaAcxEs. 


and precision (k). But the degree of certainty and precision 
required depends upon the facts of the case ((). 

For instance, the loss of particular customers obviously admits 
of greater particularity than the diminution in the total business. 
If it is impossible, having regard to the nature of the particular 
case, to allege and prove the loss of particular customers, it is 
sufficient to allege and prove loss of custom with Jess certainty and 
precision, 80 long as the loss of custom is alleged with ay great 
certainty and precision as the nature of the particular case allows (mm), 


— 
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1337. The High Court of Justice has undoubted jurisdiction to To restrain 
grant injunctions at or before the trial to restrain the publication pabiceee 


of a libel (0). 
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(k) Ratcliffe v. Evans, [1892] 2 Q. B. 624, 582, C. A., referring to Malachy v. 
Soper (1856), 3 Bing. (N. 0.) 371 ; Lowe v. Harewecd (1628), W. Jo. 196; Cane 
v. Golding (1649), Sty. 176; Jasburgh vy. Day (1618), Cro. Jac. 484; Erane v. 
Harlow (1844), 5 Q. B, 624. 

(1) Ratcliffe v. Evans, supra, at p. 532, referring to J’ Anson v. Stuart (1787), 

Term Rep. 748, 754; Arlingtin (Lord) v. Merricke (1672), 2 Saund. 411; 
Grey v. Friar (1850), 15 Q. B. 907, Ex. Ch.; see Co. Litt. 803 a; Westword v. 
Cowne (1816), 1 Stark. 172; Jvesun v. Moore (1699), 1 Ta. Raym. 486; Hargrave 
v. Le Breton (1769), 4 Burr. 2422, and criticiamg Riding vy. Smith (1876), 
1 Ex. D. 91. 

(m) Ratcliffe v. Evans, supra, where Hartley v. Herring fee 8 Term Hep, 
130, was cited as a possible instance of a provf of lors of gencral custom being 
admitted in an action of slander for words not actionable per se. In Ifartley v. 
Jlerrtng, supra, an action for slander by a dissenting minister for loss of profit 
arising from an imputation of incontinence, in consequence of which he alleged 
that his congregation would not let him preach and discontinued giving him 
the profits he had usually received and would otherwire have received, it was 
held that it was not necessary to give the names of the members of the congre- 
gation; compare Kvans v. Harries (1856), 1 H. & N. 401 (innkeeper suing 
fora slander which was actionable yer ee, numely, a slander on him in the 
way of his trade), As to repetition of slander, see also pp. 666, et seg., ante. 
In Ratcliffe vy. Evans, supra (an action on the case, where xpecial damage 
was of the essence of the action), it was held on the facts of that case 
sufficient to allege and prove loss of custom generally. As to actions on the 
case, see note (/), p. 628, ante. As to the necessity of alleging some particular 
damage in such actions as a ger 6 al rule, seo 1 Wins. Saund. 310, notes to Cray! 
v. Butte (1669), 1 Saund. 246, citing Malachy v. Soper, supra; Brook v, Kawi 
(1849), 4 Exch. 621; Evanav. //arlow, supra. The general rulo is subject to 
the qualifications laid down in Rafeliffe v. Evans, supra. 

(n) As to the general law as to injunction, see title Insuncrion, Vol. XVIL., 
PP 197 ef seg., and, as to defamation, shid., pp. 260, 261. See alao title Uguity, 

ol. XITI., pp. 46 ef ecg. 

(0) In this respect Kay, L.J., in Bonnard v. Perryman, ( 1891] 2Ch. 269, C. A., 
at p. 285, agreed with the judgment of the rest of the full Court of Appeal (Lord 
CoLEnince, C.J., Lord Esuer, M.B., Lrypiey, Bowen and Lorgs, 1..JJ.). 
The court did not there intimate that the jurisdiction was confined to libels 
affecting the trade or property of the plaintiff. It was there pointed out thut 
the Commun Law Procedure Act, 1854 (17 & 18 Vict. c. 125), es. 79, 81, 82, con- 
ferred on the courts of common law the power, if fit cave should arise, to grant 
injunctions et any stage of a cause ip all personal actions of contract of tort, 
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34 LIBEL AND SLANDER, 


Reot.1. In principle there is no such distinction between libel and 


Yuasdichion slander as to deprive the court of jurisdiction to grant an injunc. 
atthe tion in actions of slander, though the jurisdiction requires to be 
Court. exercised with even greater caution than in the case of libel (7), 

Further, the jurisdiction is not confined to those libels and 
slanders which affect the trade, business, or property of the 
plaintiff (¢). 


Interim 1338. To justify the court in granting an interim injunction (r) 
injunction. it must come to @ decision upon the question of libel or no libel 
before the jury decides whether it is a libel or not. Therefore, the 
Kxerciee of jurisdiction is of adelicate nature. It ought only to be exercised in 
jurisdiction. the clearest cases, where any jury would say that the matter com- 
plained of was libellous, and where, if the jury did not go find, the 
court would set aside the verdict as unreasonable. The court must 


(ii.) Slander, 





report 

exorcise by a court of common law of this jurisdiction till Sarby v. Easterbrook 
, 1878), 3 OC. P. D. 339. The jurisdiction therefore must be taken to have existed, 
although subsequently in Monson v. Tussauds, Lid., Monson v. Louis Tussaud, 

‘age 1 Q. B. 671, C. A., Lopes, L.J., at p. 693, considered the point doubtful. 
le, however, was of opinion that the Judicature Act, 1873 (36 & 37 Vict. « 66), 

s, 25 (8), conferred a larger jurisdiction than existed before the Act, and 
considered it unnecessary to consider cases which occurred before 1873 

Further, in Monsen v. Tussauds, Ltd., Monson v. Louis T'ussaud, supra, 
Lord HaALsBury expressed his opinion that the Judicature Acts rendered 
uilo discussions as to whether the Court of Chancery before those Acts 
wranted injunctions in cases of libel at all or so far only as they were injurious 
to trade, and expressed his opinion that the protection of a inan’s character is 
much more important than the protection of histrade. In White v. Mel/in, [1893] 
A. C. 154, Lord Heracieuy, L.C., at p. 163, explained Bonnard v. Perryman, 
[1891] 2 Ch, 260, UC. A., as deciding that the powers of the courts of common 
law under the Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125), had passed 
to the High Court of Justice. It was held in North London Rail. Co. v. Great 
Northern Rail, Co, (1883), 11 Q. B. 1D. 30, C. A. (see also Actis v. Moore, [1895] 
1 Q. B. 253, C. A.), that the Judicature Act, 1873 (36 & 37 Vict. oc. 66), 
a. 25 (8), which enacts that an injunction may be granted by an interlocutory 
order of the court in all cases when it shall appear to the court to be just or 
convonient, has not enlarged the jurisdiction of the court so as to enable it to 
grant an injunction where before the Act it could not have done so. But this 
decision does not, having regard to the authorities quoted in the preceding 
oe of this note, affect the jurisdiction of the court to grant injunctions 

efore or at the trial iu actions of libel. 

(p) Sea Hermann Long v, Bean (1884), 26 Ch. D., C. A., where the jurisdiction 
was exercived. 
q) See Monson v. Tussnuds, Lid., Monson v. Louis Tussaud, supra, per 

Tord Harapory, at p. 690, and note (0), p. 733, ante. In Monson v. Tussauds, 
Ltd, Monson v. Louts Tussaud, supra, Davey, L.J., said, at p. 698, that 
he could see no logical distinction between a libel affecting trade or property 
and one affecting character only. So, too, in Salomons v. Knight, [1891] 2 Ch. 
204, C. A., it was held by NorrH, J., and by the Court of Appeal, that though 
the court has jurisdiction to grant an interlocutory injunction to restrain further 
publication of a libel, an interlocutory injunction ought not to be granted ia 
that case because there was no reason to apprehend pressing injury to person 
or property. Compare Dockrell v. Dougali (1898), 78 L. T. 840, where Rrpey, J., 
held that an injunction will not be granted to restrain the unauthorised use of 
® person's name, even though such use is calculated to injure him in his 
profession, unleas euch use is shown to be injurious to the puneee reputation 
or at rty. As to ulander of title, see p. 736, post, and title Torr. 
le oe Act, 1873 (36 & 37 Vict. ¢. 66), & 25, (8), and note (e) 
PB fey, 
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also be satisfied that in all probability the alleged libel was untrue 
and, if written on @ privileged occasion, that there was malice on, 
the part of the defendant. It follows from those three rules thut 
the court can only on the Tarest Occasions exercise the jurisdic. 
tion (s). This has been said to be an absolute rule of practice 
with regard to the circumstances under which an interlocutory 
injunction ought to be granted pending the trial of an action of 
libel (¢) (or slander). 








Te as ere 


_@ This statement is taken verbatim from the judgment of Lord Nsuen, M.R., 
in Coulson & Sons v. Coulson & Co, (1887), 3 T. I. R. 846, CAL It has been 
approved by the Court of Appeal in Liverpool Household Stores Asaocintion vy, 
Smith Sieg 37 Oh. D. 170, C. A., by tho full Court of Appeal in Ronnard y, 
Perryman, [1891] 2 Ch. 269, 0. A., and by the Court of Appeal in Monson vy, 
Tussauds, Ltd., Monson v. Louts Tussnud, [1891] 1 Q. B. 671, C. A. See ndso 
Poutett v. Chatto and Windus (1887), 4'T. L. K. 142, 0. A. In the above cnsesan 
interlocutory injunction was refused; butin Monson v. Tussauds, Ltd, Monaon 
v. Louts Tussaud, supra, Lord Watspury and Lopes, J..J., would have granted 
the injunction as coming within the rule in Bonnard vy. Perryman, aupra, hut 
for the further affidavits, which raised a question of acquiescence by tho plaintiff. 
In Hilly. Hart Davies (1882), 21 Ch. D. 798, 802, referred to in Ltverpoo! House 
hold Stores Association v. Smith, supra, an interlocutory injunction was granted 
by Kay, J., where a member of a friendly society issued, to persons not members 
of the society, circulars containing inaccurate stutoments as to the financial 
condition of the society. In Collard vy. Marshall, [1892] 1 Ch. 571, Currry, J., 
granted an interlocutory injunction in a case which appeared to him to satisfy 
the conditions laid down in the judgment of Lord Esver in Coulaon & Sons y. 
Coulson & Co., supra. In Collard y. Murshall, supra, the defendant did not 
require the case to be submitted to a jury and was willing tu trout the motion 
as the trial of the action. 

(t) Monson v. Tussauds, Lid., Monson vy. Louts Tuseaud, anpra, per Loves and 
Davey, u.Jdd., they (as also did Corron, L.d., 1n Leéverpool flauseholl Stores 
Aassoctation v. Smith, supra, at p. 181, treating the words which follow “clearest 
cases" as epexegetical. Lord HALspury, however, in Monson y. T'useands, Ltl., 
Monson vy. Louts Tussaud, supra, at p. 690, said that the decision in Monnard vy. 
Perryman, supra, adopting the ary of Lord Ese, M.R.,in Coulson & Sons 
v. Coulson & Co., supra, cannot be considered as laying down an absolute 
rule limiting the statutory jurisdiction (see p. 744, ante) given to the court. 
to grant an interlocutory order when it shall appear to the court tu be just or 
convenient. 

The following cases in addition to those referred to in notes (a) -- (r), 
pp. 733, 734, ante, and notes (*) and (t), aupra, may be referred to us 
showing when the court will or will not grant injunctions, by way 
of final or interlocutory order, to restrain the publication of a libel,  Inter- 
locutory order :—T'horley’s Cattle Food Co. vy. Massam eat 6 Ch. 1). 582 
(refused); Quartz [1ili wnsolidated Gold Mintng Co. v. Beall (1882), 20 Ch. D. 
501, ©. A. (refused on the grounds (1) that the alleged libel was not proved to 
be untrue and that as a general rule the plaintiff who applies for an interlocn- 
tory injunction must show the statement to be untrue; (2) that the injunction 
was to restrain future publication, whereas the mischief, if mischief there was, 
had been done; (3) that the circular complained of appeared on its face to be in 
the nature of a privileged communication. and that even if there wero evidence 
of want of bona fides a judge should hesitate before he decides a question of 
privilege on an interlocutory application, the only answor being express malice 
(ibid., per JEssEL, MR , at pp. 508, a): Armstrong v. Armit (1886), 2T. L. R. 
847 (refused on grounds that the only affidavit did not state that the whole of 
the libels were untrue and that there was also & question wof fuir comment) 


a 
9 
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the dissolution of order restraining the publication of an erasure of plaintiff's 
name from dental register); Champion & Co. v. Birmingham Vinegar Brewery 


735 
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poring Secr. 2.—Actions on the Case. 


the Case. 1389. An action does not lie at common law for slander of title 
Actionson «(O'all or written) or for slander of goods (oral or written), not being 
the case not an action of libel or slander properly so called but an action on the 


being s ei case, unless the following conditions are fulfilled :—(1) The state- 
0 


stands ment must be made and published by the defendant of and con- 
properly so «cerning the plaintiff's title or goods; (2) in disparagement thereof ; 
called, (8) falsely; (4) with actual malice; (5) and cause special damage to 


the plaintiff which he must allege and prove (qa). 





Co, (1893), 10 T. L. BR. 164 (order set aside, the occasions of the publications of 
the alleged libels being all occasions on which, unless abused, privilege might 
exist); Jarrahdale Timber Co. v. Temperley & Co. (1894), 11 T. L. RB. 119 
(order made restraining an advertisement that the defendants were the onl 

importers of certain timber); Newton v. Amalgamated Musicians’ Union (1896), 
12 T. L. B. 623 (order refused, because question was one for a jury); Londun 
and Northern Bunk v, Newnes (George), Lid. (1899), 16 T. L. R. 76 (where the 
paragraph stated that the plaintiffs were in liquidation and it was clear that the 
statement was unfounded and an interlocutory order was made, the case being 
so exceptional); Lloyds Bank v. Royal British Bank (1903), 19 T. L. RB. 648, 
604, C. A. (order made by Byrnz, J.; case settled in Court of Appeal); Corelli 
v. Wall (1906), 22 T. L. R. 532 (order refused, no sufficient case being made 
out on either of the grounds relied on—that the post cards were libellous and 
that they were published without plaintiff's authority). Final order :—Thomas v. 
Williams (1880), 14 Ch. D. 864 (order made as to one circular). As to granting 


‘union J 

per Watton, i, at p. 89; Thorley’s Cattle Food Co, vy, Massam (1880), 14 Ch. D, 
(63, C. A. (order made: this was a case of a common law libel on a man in the 
way of his trade, at any rate in respect of the circular which used the word 
“‘foist”); Kerr v. Gandy (1886), 3T. L. B. 75 (order made: advertisement 
against goods of another); Hayward & Co. v. Hayward & Sone (1886), 34 Ch. D. 
18 (order made, where the circular complained of contained an untrue state- 
mont of the effect of the judgments in a former action and was a libel on the 
plaintiffs in the way of their trade); White v. Mellin, supra (order refused) ; 
Dunlop Pnewmatic Tyre Co. v. Matson Talbot, supra (order made). 

(a) As to conditions {(1), (2), (3), and (5), see White v. Mellin, eupra, at 
p. 167. As to (4), see note (7), p. 628, ante. As to actions on the case 
generally, see note (f), p. 628, p. 719, note (m), p. 733, and p. 734, ante, 
As to (5), see also note (i), p. 628, ante. As to (2) and (4), see further, 
Hubbuck & Sona vy. Wilkinson, Heywood and Clerk, [1899] 1 Q. B. 86, OC. A., 
where the defendants’ circular having stated that the defendants’ white zinc 
was equal to and, indeed, somewhat better than the plaintiffs’, it was held 
that such a statement, even if untrue, and the cause of loss to the plaintiffs 
was not a cause of action, that an allegation that the statement was made 
maliciously ig not enough to convert a statement which is primd facie lawful 
into one which is primd focie unlawful (see Alien v. Flood, [1898] A. ©. 1), 
that it is not unlawful to say that one’s goods are better than other people's, 
and that judgment must be entered for the defendants under R. 8. C., Ord. 23, 
r. 4, though if the defendants bad gone beyond stating that the plaintiff's goods 
were inferior to, or at all events not better than, those of the defendants, orif the 
defendants were not rivals in trade and had no lawful excuse for what they 
said, it would not have been right to strike out the claim summarily. In Lee v. 
Cibbings page 67 1. T. 263, Kexrwicn, J., refueed a motion by an author to 
restrain the publication of a book otherwise than in the form in which it was 
reper by the author, the ground of the motion being that the publication in 

© form complained of caueed an injury to the plaintiff's reputation as an 
author, without expressing any opinion whether what had been done was 
injurious to ra ee pr reputation or not, which would be a question fora jury 
As to trade libel and alander of goods, see aleo title Trapz any Traps Unions 


Part VI.—InJuncrions, 


if a plaintiff in an action for slander of goods does not aver 
that he has sustained any specinl damage and only claims an 
injunction, he is not entitled to an injunction (5), at any rate not 
unless he satisfies the court that such damage will necessarily be 
occasioned to him in the fature () or iy so highly probable that it 
may properly be described as imminent (d). 


Secr. 8.—Parliamentary Candidates, 


1340. Any person who makes or publishes any false statement 
of factin relation to the personal character or conduet of a candidate 
for any parliamentary election (¢) may be restrained by interim or 
perpetual injunction from any repetition thereof (/). 


Part Vil—Criminal Proceedings. 


Secr. 1.—Introductory (q). 


1341. The law of libel hereinhofore set forth is, generally, 
applicable alike to civil actions and to criminal prosecutions for 
defamatory libel. 


os totes ons te - Phe cle ne LS tre enens ne eetee = me 


b) White v. Mellin, [1895] A. C. 154, per Lord Huenscneny, 1.0., at p. 163, 

} I bid., per Lord Watson, at p. 167. 

) Dunlop Preumatic Tyre Co., Ltd. vy. Maison Talbot (1903), 20 T. TL. BR. 88, 
where Watron, J., granted a final injunction before any actual damage had 
been sustuined and (thid., pp. 89, 90) sud that the view which the Huuse of 
Lords took in White v. Mellin, supra, must be considered in connortion 
with the view which they took of the facts. As to injunctions in the caso of 
trade libels, seo further the cuses cited In the earlier notes to pp. 754 et sey., 
ante, many of which wero actions on the case. As to injunctions gene. 
rally, seo title Insuncrion, Vol. ANVIL, pp. 107+¢ ee7., and in particular 
pp. 260, 261; as to injunctions in connection with trade marks und patents, 
see titles Patents; Trapk Marks, Trape Names anb Destuns. As to 
speoches or writings tending tu dofeat the ends of justice, see tithe ConrEMYr 
or Court, ATTACHMENT AND CommitTrat, Vol. VIL., pp. 254 e€ aey, 

(e) See title Erections, Vol. XII.. pp. 208, 200; Corrupt and Meal 
Practices Prevention Act, 1895 (68 & 4¥ Vict. c. 40), 5. 1. As to exemption 
for reasonable belief, and competence of defendant and the husband or wife of 
the defendant as witnexses, seo thid.. 8. 2. 

J) See title Execrions, Vol. XIM., p. 540; compare Municipal Elections 
Corrupt and Illegal Practices Act, 1911 (1 & 2 Geo. 5, c. 7), 8. 1 (5). As to a 
case where the Cuurt of Appeal granted an interim order, seo Hayley v. 
Edmunds, Byron and Marahull (1895), 11 T. 1. R. 587, C. A. 

(y) The object of Part VII. of this title is to eet forth the law (chiefly 
statutory) which is specially applicable to criminal prosecutions for defamatory 
libel without repeating at length the general provisions of the law of litel 
which have been already discussed or the practice and procedure in criminal 

roceedings which huve been dealt with in title CurminaL Law AND ProceDUne, 
Fol. IX., pp. 225 e¢ seg. This part does not deal with ob«reno, blasphemous or 
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seditious libels or contempts of court, or with offences under the Corrupt and - 


Llevul Practices Act, 1895, or, indeed. with any offences other than defamator 
libels. See, as to obscene libels, title Cximixat. Law anv Procevurg, Vol, 
1X., p. 538; as tu the Obecene Publications Act, 1857 (20 & 21 Vict. c. 83), 
s. 1, see titles Courts, Vol. 1X., p. 79; Cxmminat Law awp Puocrpurg, 
Vol. IX., pp. 259, 310; and as to the Indeceut Advertisements Act, 1859 (52 & 53 
” 
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Sect, 1. 


Intro- 
ductory. 


Statutory 
Nmitation of 
punishment, 


LIBEL AND SLANDER. 


The following existing distinctions have been already indicated :— 

(1) Truth is a complete defence to an action for libel. Truth 
never was at common law, and truth alone is not now, a defence to a 
prosecution for a common Jaw defamatory libel (h). 

(2) Publication to support an action for libel must be publication 
to a third person. Publication to the person defamed alone may 
support a criminal prosecution (7). 

(3) The maxim respondeat superior applies equally af common 
law to the publication of libels, whether they are the subject of civil 
actions or criminal proceedings. But the rigour of the common 
ae has been relaxed hy statute in the case of prosecutions for 

ibel (k). 

(4) It has been suggested that a married woman might sue her 
husband by action for a libel on her in her trade, as being for the 
protection and security of her separate estate. It has been decided 


that she is not entitled to institute criminal proceedings against her 
husband (1). 


Sect. 2.—Dvfamatory Libels and their Punishment. 


Sub-Secr. 1.—Misdemeanours at Common Law. 


1842. The publication of a defamatory libel is a common law 
misdemeanour, and by the common law a person convicted thereot 
was liable to imprisonment for any period (without hard labour), and 
to a fine, or to either of those punishments(m). By a statutory 
provision, which came into force in 1843 (n) (which does not create 
a new offence or purport to give a definition (0) of an existing 
offence, but provides for the application to that which already was 
an offence at common law of the appropriate punishment on 


Vict. . 18), see titles Courts, Vol. [X.,p. 78; Crimmnan Law anp PRocrpurg, 
Vol. IX., pp. 303, 539. As to the distinction between obscene libels and other 
libels in that it is by statute unnecessary to set out the obscene passages in the 
indictmont, see title CuiminaL Law AND Procepvunrg, Vol. [X., pp. 339, 639, 
and p. 741, post. As to blasphemy, see title CrimivaL Law AND PROCEDURE, 
Vol. LX., pp. 530 e¢ seg. As to seditious libels, see title ibid., p. 460, and 
R. y. Aldred (1909), 74 J. P. 55; as to libels on the Constitution, see title 
CriminaL LAW AND PROCEDURE, Vol. IX., p, 463; on the Succession to the 
Crown, thid., p. 464. As to contempt of court generally and its summary 
unishment, see title Conremrr oF Court, ATTACHMENT AND COMMITTAL, 

Vol. VIL., pp. 279 ef seg., 307, As to the misdemeanour of contempt of court, 
see title CriminaL Law AnD Procepurg, Vol. IX., pp. 461, 501 e¢ seg. As to 
the Corrupt and Illegal Practices Act, 1895 (58 & 59 Vict. c. 40), aa. 1, 3, nee 
title Exscrions, Vol. XII., pp. 298, 299, 540, and p. 737, ante. 
(A) See PP. 605 ef sa)., 669, ante, and p. 743, post. But the defendant is not 
ilty under the Libel Act, 1843 (6 & 7 Vict. c. 96), 6 4, unless he knew the 
bel to be false. Though he be acquitted of this, he may be convicted of the 
common law offence; see p. 739, post. 

4) See p. 606, anie, and note (r), p. 656, ante. 

Hy Seo note (7), p. 855, ante, and pp. 741 ef seq., post. 
i) Rv. Lord Aroyer) (1886), 16 Q. B. D. 772; and see p. 618, ande. 
m) See Bac. Abr., tit. Libel (C), and the authorities there cited; and see 
title Oanmmat Law anv Procepuns, Vol. IX., pp. 410, 569. 

is) Libel Act, 1843 (6 & 7 Vict. c. 96), 8. 6. 

0) As to the definition of libel and the respects in which an actionable libel 
differs from a criminal libel, see pp. 606 of eeg., ante. 


Part VII.—Criminat PRoceEpinas. 


eonviction of that offence) ( p), it is enacted that any person (q) who 
maliciously (r) publishes (s) any defamatory libel (a), being con- 
victed thereof, shall be liable to a fine (), or imprisonment, or both, 
asthe court may award, such imprisonment (which is imprisonment 
without hard labour) (c) not to exceed the term of one year. 


Sun-Sect. 2.—Aggravated Libel. 


1348. Any person who maliciously publishes any defamatory 
libel, knowing the same to be false, boing convicted, shall be liable 
to be imprisoned (i.e., without hard Iabour) for any torm not 
exceeding two years, and to pay such fine as the court may 
award (d). 


1844. Before 1848 tho indictment for the common law offence 
usually contuined an averment that the defendant published tho 
libel ‘‘ knowing it to be false.” But this was not essential to the 
common law olfence. Consequently the defendant could not set up 
that he did not know the libel to be false as an answor to the 
charge. Now it is competent to the jury on an indictmont for 
publishing a dofamatory libel “knowing the same to be false" to 
acquit the defendant of that portion of tho charge which is statutory 
and convict him of the residue (e). 


(p) R. v. Munslow, (1895) 1 Q. B. 753, C. 0. R., ner Lord Russeut or Kr.towEn’ 
0.J., at p. 761. There the indictment charged the defondunt with “ unlawfully ” 
publishing a defamatory libel, but omitted to aver that it was published 
‘‘maliciously.” It was held that at eommon law an avorment of malice was 
unnecessary, and that the indictment waa gool. Soo also p. 608, ante. As 
to alleging in the indictment an intent to provoke a broach of the poann, 
see note (r), p. 656, ante. ; 

(9) This includes a corporation which may be fined ; see title Corronations, 
Vol. VILI., p. 391). As to companies, see title Compantes, Vol. V.,p. 311. As 
to directors, seo #2, v. Al/ison (1888), 16 Cox, (. C. 559, ©. CR. As to capanity 
to commit crime, see title CrimINAL Law anb Procepune, Val. LX., pp. 259 
ef seg. As to newspapers, see pp. 744 ef eeg., porst 

(r} See note ()'), supra. As to implied malicn, seo pp. 608, 685 ¢ aey., ante 
As to express malice, seo pp. 721 ef se7., ante. As to the defence of absolute 
privilege, see pp. 677 ef seg., ante. As to the defonce of qualified or conditional 
privilege, see pp. 685 ef seq., ante. As to fair and accurate reports, seo pp, 694 
ef seg., unte. As to the defence of fair comment, see pp. 690 et eeg., ante, As 
to the defence of truth and public benetit, sco pp. 670, OS8 ef erg., ante, and 

. 143, post. 
8) A's to publication, see pp. 655 et ang., ante. The publication need nat be fo a 
third person to ed ta a criminal prosecution ; see p. G56, ante. As to the 
mitigation of the rule respondent superwr in the case of a criminal pronecution 
for “a libel,” see the Libel Act, I845 (6 & 7 Viet. c. 96), 8. 7, aud p. 744, post ; 
see also p. 656, ante. 

(a) As to what is a defamatory libel, sen pp. 606, 615 ef sey., ante, As to a libel 
on a dead person, sco note (5), p. (it, and p. G35, ante. As to libels on a clana, 
see p. 614, ante. As to trivial libel in registered newspapers, neo p. 745, post. 
As to the special procedure in the case of libels in newspapors, see p. 144, post, 

(b) As to fines and as to recognisances to keep the peace, see title (CRIMINAL 
Law axbD Procepvre, Vol. x. p: 412. As to fines for trivial libels in 
newspapers, sce p. 745. post. As to fines on corporations, see note {q), eupra. 

(c) See title ChnamnaL Law axv Procepune, Vol. 1X., pp. 40, 411, note (e). 

h Libel Act, 1843 (6 & 7 Vict. c. 06}, 0. 4. As to the/., a. 5, see note (n), 
p- 738, ante. 

(¢) Bouler v. R. (1533), 21 Q. B. 2). 254. 
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afore pe a . SeaBecr, 8. Extortion: 
348.. If any person publishes (or threatens to publi h 

upon any other person (or directly or indirectly heen pte 
or publishing, or directly or indirectly offers to prevent the prints 
libellous matter (f) ) touching another ida intenbaay 

person) with intent 

extort any money or security for money or any valuable Pine 
from such or any person, or with intent to induce ANY person to 
confer or rocure for any person any appointment or office of profit(h) 
or trust, he is liable to be imprisoned, with or without hard labour 
for any term not exceeding three years (i). 


mt 
’ 
af 
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Sxor. 8.—Prosecution. 
Sun-Seor, 1.—By Information. 


1346. Criminal proceedings by information ex officio by the 
King’s Attorney-General are almost obsolete («). Informations by 
the master of the Crown Office in the case of libels are rarely granted. 
They are only granted in the case of libels at the suit of persons 
who are in some public office or position and not af the suit of 
private persons ((). 

Sus-Secr, 2.—By Indictment. 


1347. The modern practice is to prosecute in the case of defa- 
matory libels by indictment (m). 


(f . R. v. Coghlan (1865), 4 F. & F. 316, per BRAMWELL, B. As to what is 
insulticient evidence, see Ht. v. Vales (1853), 6 Cox, C. O, 441. 

(9) As to what is not evidenco of intent to extort money, see 2. v. Coghlan, 
eupra, BRAMWELL, B., withdrew the count as to extortion from the 
guy. As to tho second count for libel he directed tho jury as to the law, 
eaving them to apply it with his opinion that there was no libel. The jury 
returned a verdict of not guilty. 

(h) See the addresa of Pickrory, J., to the jury in 2. v. Plateted (1909), 22 
Cox, C. C. 5, as to the inadmissibility of evidence as to motive, and as to the 
question for the jury. 

(1) Libel Act, 1843 . & 7 Vict. c. 96), s. 3, which also provides that 
nothing thorein is to ulter or affect any law then in force in respect of the 
rending or delivery of threatening letters or writings. See also title CRIMINAL 
Law ann Procepun®, Vol. 1X., pp. 410, 411, 569, 668. As to extortion by 
threate, «co title CriminaAL Law ann Procepvre, Vol. IX., pp. 664 ef seq. ; 
and seo idid., p. 668, 

(k) See title Criminal Law ann Proceprre, Vol. IX., p. 329, note (v); as 
to cases, #00 tid, 

(1) bid., p. 390; and seo Shortt un Informations, Mandamus and Prohibition 
there referred to. Since ft. v. Labouchere Senet 12 Q. LB. 1. 320, which settled 
the modern practico, the usual procedure hus been by indictment. For recent 
instances of criminal information at the instance of justices, eee R. v. Masters 
(1sea), 6 TLL. R. 445 Uv. Ruseell, ka parte Morris ( 1905), 93 L. T. 407. As to 
where an information will not lie, see Ax parte Litticton (Postmistress) (1888), 
62 J. P. 264. 

(m) For tho general principles relating to proceedings preliminary to indict- 
ment, see title CrmminAL Law anp Procepurg, Vol. LX., pp. 200 ¢¢ seg. 5 a8 
to preliminary examination before justices, see dnid., pp. 311 et seg.; a8 to 
evidonce, see thid., p. 318. Ax to the need of obtnining the order of a judge at 
chambers before commencing proceedings against any proprietor, editor, or 


Part VI.—Cannnat Procezpmas. 741 : 


1346. Generally, there is no difference in substance between the Sxor. 8 
pleading in a statement of claim and an indictment for libel (1). Aa Prosecution. 
It is necessary in actions for libel or slander to set forth the actual . ~~ 
words complained of in the statement of claim with proper innu- between 
endoes, so also it is necessary to do so in an indictment where words piesdiog ena 
are of the essence of the offence (0). But it is no longer necessary ‘Ddictment. 
to set out, in any indictment or other judicial proceeding, instituted 
against the publication of any obscene libel, the obscene passage, 
but it is sufficient to deposit the book, newspaper, or other docu- 
ments containing the alleged libel with the indictment or other 
judicial proceeding, together with particulars showing precisely by 
reference to pages, columns and lines in what part of the book, 
newspaper, or other document the alleged libel is to be found, 
and such particulars shall be deemed to form part of the record, 
and all proceedings may be taken thereon as though the 
passages complained of had beon sot out in tho indictment or 
judicial proceeding ( p). 


person responsible for the publication of a “ nowspaper ” for any libel published 
therein, seo p. 746, post; and seo title CrimtmvaL LAw ann Procepere, 
Vol. LX., pp. 293, 462, 531, 538. As to a court of summary jurisdiction dis- 
missing the cuse on hearing acharge against auch persons for libela in “ nawa- 
papers,’’ see p. 745, post, and title Criminat Law anp Procepure, Vol. 1X., 
pp. 318, 320, 462. As to such a court simmarily convicting auch persons for 
trivial libels in newspapers, see p. 745, post, anid titles Courts, Vol. [X., p. 81; 
CrrmtwaL LAw AND Procepunr, Vol. [X., p. 269, As to what is not a 
sufficient reason for adjourning tho inquiry in the caso of libel, sea sid, 
. 319. 

(n) As to indictments, see hid, pp. 32Y ¢t sey. 

(o) Thid., p. 339. See also pp. 645, G15 e¢ acy., ante, 

(p) Law of Libel Amendment Act, 1888 (51 & 52 Viet. ¢. 64), 6.7. As 
to the nocessary contents of indictments, defective averments, and amondiment, 
ree title CRIMINAL Law axp Procepvrr, Vol. IX., pp. 334 et eeg., $45, 344. 
As to pleading in civil actions and criminal prosecutions for lbela, see note (7), 
pp. 643, 644, ante, and Cook v. Cor (1814), 3M. & 8.110. per Lord ELLENBOROUGI, 
C.J., at pp. 113, 114, 116 5 Newton v, Sttbhe (1685), 2 Shaw. 4305 Sachererell’s ( Dr.) 
Case (1710), 15 State Tr. 1, 466, 467; Solomon v. Lawam (1816), 8Q. 3B, 823, 834; 
Heymann v. R. (1873), L. R.8 Q. B. 102, per Buackuurn, J., stp. 105; and tho 
conclusion of BRAMWELL, L.J., after reviewing those authorities in Bradlaugh v. 
R. (1878), 3Q B. D. 607, C. A., to the effect that “ where words constitute the 
offence, they must he stated in the indictment; and the authorities distinctly 
show that when a defamatory libel is complained of . . . it must ho stated in 
the indictment.” As to the possible need of greater stringency in forming an 
indictment than in plending a statement of claim in libel, seo the judgment of 
BraMweE.t, J..J., in Bradlaugh v. #., supra, and the cases cited there and in 
note (n), p. 643, ante. Tho principles are the samo in cither case, Hradlangh v. 
R,, supra, though no longer an authority as to obscene libela, is an authority TY) 
to other libels. As to every libel or alleged Hibel being an offence within the 
Vexatious Indictments Act, 1459 ‘a & 23 Vict. c. 17), se the Newspaper 
Libel and Registration Act, 1881 (44 & 45 Vict. c. 60), 6. 6; and seo title 
CRIMINAL LAW AND Procepvre, Vol. TX., p. 331. As to the Vexatious Indict- 
ments Act, 1859 (22 & 2: Viet. ¢. 17), see tithe Criminal LAW AND PROCEDURE, 
Vol. IX., pp. 318, note (/)}, $20, 329, 331 ef aey., 447 (conte). Ax to trial of , 
indictments, eee thid., pp. Sol ef sey. As to the general rules of evidence, seo 
title Evipence, Vol. tn. pp. 415 et ay. As to the Newapaper Libel and 
Registration Act, 1881 (44 & 45 Viet. ¢. 60), 8. 5, see note (¢), p. 745, poat, It ig 
a rule of prudence rather than law that requires more stringent proof in 
criminal than iu civil cases. As to this, see title CrominaL Law anu Pro- 
oxpune, Vol. IX., p.377, note (/), and the cases there cited. The Law of Label 
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Becr. 4, Becr. 4.—Statutes applicable to Criminal Proceedings. 
applicable 


to Criminal 1349. Tho Libel Act, 1792 (9), is intituled an Act to remove 
Proceed- doubts respecting the functions of juries in cases of libel. It recites 
ings. — that doubts had arisen whether on the trial of an indictment or infor- 
) mation for the making or publishing any libel, where an issue or 
Libel Act, issues were joined between the King and the defendant on the plea 
de of not guilty pleaded, it was competent to the jury to give their 
Functions of verdict upon the whole matter in issue, and it was therefore 
ary si enacted that, on every such trial, the jury may give a general verdict 
Gencral of guilty or not guilty upon the whole matter put in issue upon such 
verdict of indictment or information, and shall not be required or directed by 
puilty," the court or judge before whom such indictment or information 
guilty,” hall be tried to find the defendant guilty merely on the proof of 
the publication by him of the paper charged to be a libel and of 
the sense ascribed to the same in such indictment or information (r). 

This is subject to the proviso that— 
Indge (1) On every such trial the court or judge before whom such 
ee indictment or information shall be tried shall, according to their 
as or his discretion, give their or his opinion and directions to the 
jury on the matter in issue in like manner as in other criminal 


cascs (8) ; 
Bpectal (2) Nothing in the Act shall extend or be construed to extend 
verdict. to prevent the jury from finding a special verdict, in their dis- 


cretion, aa in other criminal cases (a) ; 
Motion in (8) In case the jury shall find the defendant guilty it shall 
rebtnadles be lawful for him to move in arrest of judgment on such ground 
judgment. and in such manner as by law he might bave done before the 
passing of the Act (b). 


Fox's Libel 1350. The Libel Act, 1792(q), is in terms confined to criminal 
Act decinra- ~— proceedings. But it is declaratory of the common law as to the 
at law, functions of the court and jury in actions and prosecutions for libel. 
Roth in actions and prosecutions for libel the judge may withdraw 
the case from the jury if in his opinion the libel properly construed 
is not defamatory. The jury may always find a general verdict for 
thealefendant, even though in the opinion of the judge the words 
are defamatory. If the defendant can get either the court or the 





ELEN LER ATE: 


Amendment Act, 1888 (51 & 52 Vict. c. 64), 8. 9, as to the competence of 
husband or wife of a defendant to givo evidence in a prosecution for a li 
ia of no practical importance since the Criminal Evidence Act, 1898 (61 & 62 
Vict. c. 36); see title Criminat Law anp Procrpurg, Vol. LX., pp. 317, 
402 ef acy., 405, 407. Aas to appeals, seo ibid., pp. 432 ef org. ; as to costs, see 
sbid., pp. 445 ef seg. 

(¢) $2 Goo. 3, c. 60, known as ‘ Fox’s Libel Act.” See title CrruinaL Law 
AND Procepunk Vol. IX., pp. 369, 463. 

r) Libel Act, 1792 (82 Geo. 3, o. 60), 8. 1. 

i lbid., s. 2. As to judge’s summing up, see title Cramman Law anp 
Procepvne, Vol. IX., p. 369. 

(a) Libel Act, 1792 (32 Geo. 3, c. 60), 8. 3. As to special verdicts, see title 
CriminaL Law anp Proceporg, Vol. LX., p. 374. 

(d) Libel Act, 1742 (32 Geo. 3, c. 60), 2.4. As to arrest of judgment, see title 
Caiminat Law anp Paocepuns, Vol. 1X., p. 375. 
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jury to be in his favour, he succeeds. The prosecutor cannot 
succeed unless he gets both the court and the jury to decide for 
him (c). 

1351. The Libel Act, 1843 (d), provides that— 

(1) On the trial of any indictment or information for a defamatory 
libel, the defendant having pleaded such plea us is hereinafter 
mentioned, the truth of the matters charged may be inquired into, 
but does not amount to a defence, unless it was for the public 
benefit that the matters charged should be published. 

(2) To entitle the defendant to give evidence of the trath of such 
matters charged as a defence, it is necessary for the defendant in 
pleading to the indictment or information to allege the truth of the 


said matters charged in the manner at tho date of the Act (e) , 


required in pleading a justification to an action for defamuation(/); 
and further to allege that it was for the publie benefit that the said 
matters charged should be published, and the particular fact or 
facts by reason whereof it was for the public benofit that the said 
matters charged should be published. 

(3) The prosecutor is at liberty to reply generally to the plea, 
denying the whole thereof. 

(4) lf after such plea the defendant is convicted, the court nay, 
in pronouncing sentence, consider whether the guilt of the defendant 
is aggravated or mitigated by such plea and by the evidence given 
to prove or disprove it. 

(5) The truth of the matters charged in the alleged lihel cotn- 
plained of cannot in any cuse be inquired tute without such plea 
of justification. 

(6) It is competent to the defendant in addition to such plea to 
plead “not guilty.” _ 

(7) Nothing in the Act(e) takes away or prejudices uny defence 
under the plea of not guilty which it was ut the date of the 
Act(e) competent to the defendant to make under such plea to 
any action or indictment or information for defamitory words or 


libel (9). 


(c) Capital and Counties Bank v. Henty (1882), 7 App. Cas. 741, per Lord 
BLACKBURN, at p. 776. As to the history, and as to the Libel Act, 1792 (32 
Geo. 3, c. 60), being declaratory, see the Judgment frum which tho words 1u the 
text are quoted. Se0 also pp. 652, 654, ante. . 

(d) 6 & 7 Vict. c. 96 (known as “ Lord Campbell's Act"), #6; and see title 
CruwinaL Law ann Procepore, Vol. IX., p. 318. The Libel Act, 1543 (6 & 7 
Vict. c. 96), sa. 1, 2, relate only to actions. As to tbid., 8. 3 (exturtion), see title 
CrimtnaL Law any Procepvre, Vol. 1X., pp. 410, note (dj, 60, 668, and 

. 740, ante. As to the Libel Act, 1843 (6 & 7 Vict. c. GY), 8. 4 (uxgruvated 
actauetory libel), soe title Criminal Law axp Paocevcne, Vol. IX., p. 569, 
and p. 739, ante). As to the Libel Act, 1843 (6 & 7 Vict. c. 69), 4. 5 (defama- 
tory libel and its unishment), see p. 738, anfe. As to tho Libel Act, 1843 
(6 & 7 Vict. c. 69), os. 6, 7, see the text, su/ra, and title Cxrminan Law 
AND Paocepurz, Vol. LX., pp. 235, 335. The Libel Act, 1843 (6 & 7 Vict. 
c, 96), 8. 8 (as to costs), is repealed; see Costs in Criminal Cures Act, 1908 
(8 Edw. 7, ¢. 15), and title 


CaiminaL Law and Procepure, Vol. IX., pp. 445 
z (ey 6 & 7 Vict. c. 96; the dute of the Act is 24th August, 1543. 


See p. 669, unte. 
J) Libel Act, 1843 (6 & 7 Vict. c. 96), 5. 6. 
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LIBEL AND SLANDER. 


1352. It was no answer to criminal proceedings for libel that the 
libel was true or that the defendant did not know it to be false. 
The Libel Act, 1813 (h), enables truth and the public benefit to be 
pleaded as an answer to a criminal prosecution for libel; but truth 
by itself is still no answer (#). 


1353. Whenever on the trial of any indictment or information for 
the publication of a libel, under the plea of not guilty, evidence 
has been given which establishes a presumptive case of publication 
against the defendunt by the act of any other person by his 
authority, 16 is competent to the defendant to prove that such 
publication was made without his authority, consent, or knowledge, 
und is it did not arise from want of due care or caution on his 
part (i). 


1354. The publication of a defamatory libel is an offence not 
triable at quarter sessions (i). 


Sub-Secr. 2.—Newspapers. 


1355. A court of summary jurisdiction, on the hearing of a charge 
against a proprictor (am), publisher iz), or editor, or any person (0) 
responsible for the publication of a newspaper(p) for a libel 
published therein, may receive evidence as to the publication being 


{ 6 & 7 Vict. ¢. 96. 

i) As to the reason of the difference between actions and prosecutions for 
libel in this respect, soe pp. 605, 606, ante. As to prosecutions for the publication 
of a defamatory libel ‘knowing the same to be false,” see Libel Act, 1843 
(6 & 7 Vict. c. 96), 8. 4, and p. 739, ante. 

(k) Libel Act, 1343 (6 & 7 Viet. c. 95), 8.7. As to responsibility for publica- 
tion, see note (7), p. 655, ante, and title Criminal Law AND PRocEDURE, 
Vol. IX., p. 258. 

(!) Quarter Sessions Act, 1812(5 & 6 Vict. c. 38), 8.1. See title CriminaL 
Law ano Procepure, Vol. LX., p. 459, note (i). As to courts of Quarter 
Sessions, seo title MAGISTRATES. . 

(m) As to tho definition of a“ proprietor,” see Newspupor Libel and Registra. 
tion Act, 1881 (44 & 45 Vict. c. 60), 8. 1. 

(un) As to printers, eee 72. v. Allison (1888), 16 Cox, C. C. 559,C.0. R. The whole 
court was there of opinion that the Newspaper Libel and Registration Act, 1881 
(44 & 45 Vict. c, 60), 8. 3, did not authorise the granting of a fiat by the public 
prosecutor in respect of the printer, and, that, as there was no evidence that 
the directors of the company who printed the paper (ussuming a prosecution 
could lie against them in any case), sold and delivered anything but the bulk of 
each issue of the paper to the proprietors, or knew or saw the contents of the 
paper which contained the libel, either before or after ita publicution, the con- 
viction could not be supported. 

(0) a ae title Copyriaut aNp Lirzrary Property, Vol. VIIL., p. 148. 
note (9). 

(p) “ Newspaper” means ‘‘any Peper containing public news, intelligence, 
or occurrences, or any remarks or observations therein printed for sale, and 
published in England or Ireland periodically, or in parts or numbers at intervals 
not exceeding twenty-six days between the publication of any two such pape, 
parts or numbers, Also any paper printed in order to be dispersed, and made 
public weekly or oftener, or at intervals not exceeding twenty-six days, contain- 
ing only or principally advertisements” (Newspaper Libel and tration 
Act, 1881 (44 & 45 Vict. c. 60), s. 1). In the construction of the Law of Libel 
Amendment Act, 1888 (51 & 52 Vict. c. 64), the word “newspaper” has the 
same definition as in the Newapsper Libel and Registration Act, 1881 (44 & 45 
Vict. 0. 60); and eee titles Corrniant anp Lirgzaky Prorgrty. Vol. VIIL, 
p 147; Puzes any Paprrine. 
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for the public benefit, and as to the matters charged in the libel 
being true, and as to the report being fair and accurate, and 
published without malice, and as to any matter which under any 
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Statutes 
applicable 


Act, or otherwise, might be given in evidence by way of defence by to Criminal 


the person charged on his trial on indictment, and the court, if of 
opinion after hearing such evidence that there is a strong or 
probable presumption that the jury on the trial would acquit the 
person charged, may dismiss the charge (q). 


1356. If a court of summary jurisdiction (r), upon the hearing 
of a charge against a proprietor, publisher, or editor, or any 
person responsible for the publication of a newspaper (8) for a libel 
published therein, is of opinion that, though the person charged is 
shown to have been guilty, the libel was of a trivial character, and 
that the offence may be adequately punished by the fine mentioned 
below, the court must cause the charge to be reduced into writing 
and read to the person charged and then address a question to him 
to the following effect: ‘Do you desire to be tried by a jury or do 
you consent to the case being dealt with summarily ?” and, if such 
person assents to the case being dealt with summarily, the court 
may summarily convict him and adjudge him to pay a fine not 
exceeding £50(t). 


1357. A fair and accurate report in any newspaper (u) of pro- 
ceedings publicly heard before any court exercising judicial autho- 
rity, if published contemporaneously with such proceedings, is 
privileged, provided that nothing is published of a blasphemous 
or indecent matter (r). This provision applies to actions as well 
as to prosecutions (a). 


(q) Newspaper Libel and Registration Act, 1881 (44 & 45 Viet. ¢. G0), a. 43 
seo title CriminaL Law anp Procepure, Vol. LX., pp. $15, $20, 462. An te 
the common law, see thid., p. 318. Truth is no defence by itaclf to a prosecution 
for a common law libel or a prosecution under the Libel Act, 1543 (6 & 7 Vict. 
c. 96), 8 5. As to aggravated libels published with knowledge that they were 
false, see thid., 8. 4, and p. 737, ante. : 

r) As to courts of suramary jurisdiction, see title MAGISTRATES, 
s) See note (7), p. 744, ante. — : 
t) Newspaper Libel and Registration Act, 1881 (44 & 45 Vict. c. 60), 0. b; 
see titles Courts, Vol. IX., p. 81; Criminan Law anb Prockouke, Vol IX., 
, 268, note («). By the Newspaper Label and Reyistration Act, ISI (44 & 45 
Viet o. 60), 8. 5, the Summary Jursdiction Act, 1870 (42 & 44 Vict. ¢. 4, 
s. 27, shall, so far as is cunsistent with the tenor thereof. apply to every auc 
proceeding as if it were enacted by the Newapaper Libel and Registration Act, 
1881 (44 & 45 Vict. c. 60), and extended to Ireland, and as if the Summary 
Jurisdiction Acts were therein referred to instead of the Summary Juridiction 
Act, 1948 (11 & 12 Vict. c. 43). As to proof of entries in or extract from the 
register of newspaper proprietors and as to registration generally, see titles 
Copyright aNnp Lirsnaky Prorerty, Vol. VL, p. 154; Evipenceg, 
Vol. XILL., p. 474; Press anp Pantino. 

(u) As to newapapers, see note(p), p. 744, ante. zs 

(v) Law of libel Amendment Act, 1888 (51 & 52 Viet. C. (iA), a. 3; and ane 
title CriminaL Law ann Procepurr, Vol. 1X., p. 98. The provision in 
in addition to the commen law privilege. Aw tu qualified or conditional 
privilege, see p. 677, unte. As to absclute privilege, see p. 685, ante. Aa to 

of parliamentary proceedings, see p. 653, anke. 

(a) See pp. 604 of seg., ante. 


Proceed: 
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1358. Fair and accurate reports published in = newspaper (h) 
of the proceedings of a public meeting are also privileged (c). This 
provision applies to actions as well as to prosecutions (d), 


1359. No criminal prosecution may be commenced against any 
proprietor, publisher, editor, or any person responsible for the 
publication of a newspaper (b) for any libel published therein without 
the order of a judge at chambers. The application for such order 
must be made on notice to the person accused, who must have an 
opportunity of being heard against the application(e). No appeal 
lies from the order of the judge allowing a prosecution (/). 


eee Se Beene eer 








b) As to newspapers, see note ( p), p. 744, ante. 

c) aw of Libel Amendment Act, 1888 (51 & 52 Vict. c. 64), 6.4. See p. 698, 
ante, where the provision is also referred to; and see title CRIMINAL LaW AND 
Procepunrg, Vol. TX., p. 538. 

(d) See p. 698, ante, 

(e) Law of Libel Amendment Act, 1888 (51 & 52 Vict. c. 64), 8. 8; see title 
Criminat LAW AND Procepurg, Vol. IX., pp. 293, 463, 531, 539. In Yates v. 
R. (1885), 14 Q. B. VD. 648, C. A. (decided under the Newspaper Libel and 
Registration Act, 1881 (44 & 45 Vict. c. 60), 8. 3, now repealed and substituted 
by the Law of Libel Amendment Act, 1888 “i & 52 Vict. c. 64), 8. 8), it was 
held that the repealed provision did not apply to a criminal information for 
libel filed by order of the court. 

(f) Ex parte Pulbrook, [1892] 1 Q. B. 86; see the cases there cited, the 
Judicature Act, 1873 (86 & 37 Vict. c. 66), 8. 50, and R. 8. C., Ord. 6. 
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grant of temporary licence pending appeal against, 49 
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appval, on, as to amount of compensation, 76 
sce ihe of court of quarter sessions, 84 
icensing justices, of, provision for, 84 
power of general or quarter scasions as to, 83, 82 
rovision for taxation of, 85 
application for licence, an, justices no power as to, 38 
power of confirming authority as to, 52 
when recognisances of appellant may be estreated for, 80, 81 
county, licensing authorities for a, 34 


Sg ae is included in term, undcr the Licensing Consolidation Act, 


county court, provision for reference of ae 
0 


tion of compensation to, 77 
eourt of fee jurisdiction, powers on alteration of premises without 
eonsen 


erime, liability of licensee under the Preveption of Crimes Act, 135, 186 
Crown, right of, to remove licensing proceedings by certiorari, 169 
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INTOXICATING LIQUORS—continued. 
custom, local, closing hours not affected by, 89 
cwtome bales ypotctnsy peel de Sorpipoaten of false, penalty, 152 
a rson, grant of licence executors in na i i 4 
dealers’ lisenos. wholesale, duration of, 20 a ce 
what is authorised by, 11, 12 
when to be taken out, 11 
death, ae a drunkard, of, in retreat, provision for certificate, 1065, 


holder of justices’ licence, of, continuation of sale on, 49, 50 
licensee without representative, of, rights of new tenant, 28 
declaration, distiller, by, as to worts, 149, 150 
oo. at end of brewing period, 150 
justices, by, as to finality of order of confirmation of provisional 
grant, when made, 80, 31 
deductions, rent, from, in respect of compensation charge, scale, 74 
nature and effect of, 75 
right of licence-holder to make, in respect of com- 
pensation charge, 74 
dinner, public, right of licensce under occasional licence in respect of, 98 
disorderly house, liability of licensee as to keeping, 136, 137 
disqualification, conviction of person as a, 54, 65 
extent of, of convicted person, 5h 
justices, of, 53 
no objection to grant of licence, b1 
second conviction, when a, 66, 57 
- premises, of, 57, 58 
provision for notice to owner, 59 
second conviction, when a, 66, 67 
sheriff's oflicer, of, to hold licence, 64 
disqualified justice, liability of, to penalty, 53, 64 
persons as licence-holders, 56 
premises, invalidity of justices’ licence granted in respeet of, 59 
distillation, power of proper officcr to test quantity of spirits by, 151 
distiller, commencement of business by, notice required on, 149 
duty of, to make return at end of distilling period, 150 
fittings of, offences relating to, 148 
grant of dealer's licence to, provision as fo, 153 
bonrs between which must cease to manufacture, 149 
liability of, as to use of yeast or buh, 160 
material from which he may distil, 148 
notice of brewing or mashing required from, 149 
premises of, provision as to position, 147 
renewal of licence of, 10 
vessels of, notice as to alteration of, 147 
distiJler’s warehouse, meaning of, 152 
provision for accommodation of officer in, Mil 
distillery, position of, provisions relating to, 137 
druggists, spirit licence not required by, 16 
drunk and disorderly io public place, liability of persons found, 140, 141 
refreshment bouse, in, penalty, 142 
@runkard, habitual. See habitual drunkard. 
@runken person, procuring drink for, penalty, 119 
sale of pistol to, penalty, 144 
to, Mability of licensce in respect of, TES, 119 
drunkenness, permitting, offence and penalty, 117, 11s 
on licensed premises, proecdure on charge, 119 
what conatitutes, 118 
duty, abatement of, on .ix-day or early closing licences, 91, 92 
where refreshment house licensed to sell forcign wines, 
93 
issue of licences by cominisioners of exci-e on payment of, 17 
early closing licence, right of applicant as to, 91 
ejectment, power of beenser when customer disorderly, 141 
election offences, provision for entry of, on register of licences, 109 
election, Uleygality of use of licensed premises in connection with, 140 
escape, inebriate, of, 17uU 
evidence, application for licence, on, practice as to hearing, 38, 37 
confirming authority, before, nature of, 62 
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salary eta G ee 
evidence, keeping open licensed premises during clos hours, wh i 
amount to, 126, 127 oe Yee ae 
nature of, admissible before justices as to character, 64 
taken before compensation authority, 70, 71 
register of licences as, 104 
user of licensed premises as a brothel, of, 138 
excise duties, management of, 17 
licence, authorities no discretion as to issue of, €2 
by whom granted, 17 
duty of holder of, to affix name to premises, 1380 
effect when becoming void, 114 
extent of application of, 21 
form of, 104 
grant in respect of passenger ships, procedure, 105, 106 
railway restaurant cars, 10 
theatres, 106, 107 
indorsement of, on grant of protection order, 47 
justices’ licence a condition precedent to, 116 
when not required to obtain, 12 
manufacturer's, duration of, 20 
no power to set aside by certiorari, 86 
occasional, powers to grant to innkeepers, 98 
nalty on contravening provisions of, 114, 117 
Peninsular war privileges no exemption to, 116 
procedure as to notice of application for, 39 
production of, penalty on refusing, 129 
Tights of holder of authorised canteen under, 106 
sale by retail without, penalties, 113 
when no defence to sale without justices’ licence, 109 
licences, clasrcs of, 10 
provision for peebing register of, 101, 102 
are Licences Act, 1825, extent of auctioneers’ and maltsters’ licence under, 


excise officer, assault on, penalty for, 155, 156 
Suey ob te appear before justices to give evidence when required, 
power of entry of, on premises of brewer, 133 
spirit dealer, 134 
search of, 145 
right of entry of, to distiller's or rectifier’s premises, 148 
brewer's premises, 146 
licensed premises, 133 
on-licence, when and by whom may be taken out, 14 
warchouse, meaning of, 162 
executors, continuation of sale by, on death of licensee, 49, 50 
exemption, general order of, power of justices to withdraw or vary, 96 
when granted in respect of closing hours, 95, 96 
eee house, 
3 
order, notice of, provision for affixing on premises, 131 
apecial order of, power of lucal authority to grant, 97 
exemptions from clesing hours, 91, 95 
fairs, extent of justices’ licence held in same licensing division as, 101 
licence required by persons to sell intoxicating liquors at, 100, 101 
falee name and address, penalty for giving, when found on illegally used un- 
licensed premises, 121 
fees, clerk's, on applications relating to justices’ licences, 38 
payable on grant of protection ordcr, 48 
fines, application of, 157 
foreign spirits, definition of, 7 
wine, definition of, 7 
forfeiture, liability of Hcence for a term to, 32 
liquor and vessels of, on conviction for sale without licence, 108 
forfeitures, disposal of, provision for, 156, 157 
forgery, when offence committed in respect of justices’ licence, 129, 130 
friend, private, of licensee, exemption as to, 143 
fully licensed premises, meaning of, 8 
gaming, liability of licensee for permitting, 138, 139 
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INTOXICATING LIQUORS—continued, 
gauging, penalty on attempt to defeat, 148 
geucral annual licensing meeting, duty of justices as to date of, 2! 
liability of liccnsce where licence granted 
other than at, 111, 112 
sa i by new tenant to apply to, effect of, 


power of licensing justices to adjourn, 22 
procedure on adjournment, 22 
provision as to notice of, 22, 23 
when to be held, 21 
order of excmption, power of local authority to vary or withdraw, 96 
when granted to refreshment house, 96 
may be granted in respect of closing hours, 
Good Friday, closing hours on, 89 
gravity, mixing of low wines or spirits to increase, offence of, 151 
worts, of, liability of distiller on incorrect declaration as to, 150 
grogging, spirit casks, of, offence of, 156 
habitual drunkard, ays from retreat with and without Icave, provision for, 
) 
application of, for admission to a retreat, 161 
death in a retreat, provision for certificate, 165, 166 
discharge from a retreat, procedure, 101 
escape from retreat, power to apprehend, 165 
liability on not conforming to rules of retreat, 165 
readmission into a retreat, bow obtained, 161, 162 
retreat for, grant of licence to keep, 169, 16U 
Habitual Drunkards Act, 1879, appeal against conviction under, 166, 167 
legal proceedings under, 166, 167 
limitation of action under, 167 
offences under, 164, 165 
penalties under, 166, 167 
heirs, continuation of sale by, on death of licensee, 49, 50 
High Court, appeal from, when Icave must be obtained, 87 
highway, drinking on, where liquor obtained from off-licensed premises, lia- 
bility, 117 
hotels, cate of compensation charge in respect of, 72 
when entitled to special rating in respect of compensation charge, 
72 
hours, sale, of, where by retail, 87, 88 
hydrometer, Sykes, provision for use of, 151, 1h3 
incoming tenant, liability of, when unhecnsed, 111 
indictment, when not lying for ficence offences, 109 
indorsement, excise licence, of, on death or removal of licensee, 19 
licence, of, on death of lieensve under the Beerhouse Acts, 20 
inebriate, escape of, 165, 170 
refurmatories, provision and regulation of, 168—170 
informers, provision for acquittal of offenders turning, under the Spirit Act, 
1880)...359 
reward of, provision for, 113 
innkeeper, occasional exeise licence, when may be granted to, 98 
right to entertain frends during closing bours, 125, 126 
internal commanication between licensed and uuliccused preinises, restrie- 
tions as to, 131, 132 
intoxicating liquor, definition of, 6 
sale of, how governed, 8 
justice, disqualified, biability to penalty, 63, bt 
shareholder in heensed railway company, a, not disqualified, 53 
justices, borough, appointment of additional, on compensation authority, 69, 70 
disqualification of, 63 
jurisdiction of, under the Licensing (Consolidation) Act, 3939...157 
icensing, consent of, required to alteration of licensed premises, 3 
disqualification of, on appeal, &1 a 
duty of, as to date of general annual licensing mecting, 21 
liability of, to proceedings on refusal to grant licence, 
extent of, 63 
ccs of, in granting renewal of off-licence, 
63, 
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[INTOXICATING LIQUORS—continued. 
justices, licensing, power as to the granting of licences, 16 
to grant licence for a term, 32 
refuse renewal or transfer, 64-66 
vary closing hours, 89 
power as to closing licensed houses in case in riot, 93 
to mise penalties under the Refreshment House Act, 1860 
summon excise officers to give evidence, 112, 113 
justiccs’ clerk, duty of, as to notice of general annual licensing meeting, 22, 28 
fees payable to, on applications relating to justices’ licence, 33 
liability of, when acting for applicant for a licence, 54 
nature of disqualification of, 54 
licence a condition precedent to excise licence, 116 
absolute discretion of justices in respect of grant of, 62, 63 
application for transfer of, procedure on, 42 
attached since 10th August, 1872, exemption as to valuation 
in respect of, 60 
confirmation of, 50 
definition of, 7 
duration of, 81 
extent of, 16 
form of, 105 
invalidity of, effect on excise licence, 116 
when held by disqualified person, 56 
where granted in respect of disqualified pre- 
mises, 69 
name of holder of, provision for affixing on premises, 130, 131 
nature of, 16 
necessity for, to obtain spirit on-liccnce, 18 
new, meaning of, 24 
offence on sale without, 107, 108 
parties to attend application for transfer of, 37, 38 
penalty for forgery of, 129, 130 
on refusal to produce, 129 
procedure as to notice of application for, 89, 40 
removal of, when may be authorised, 25, 26 
renewal of, meaning of, 24 
sale without, not protected by posscssion of excise licence, 109 
to whom transfer may be granted, 27 
transfer of, meaning of, 26 
when granted, 21 
not required for excise spirit off-licence, 14 
wine off-licence, 15 
unnecessary to obtain excise licence, 12 
where certiorari may issue in respect of, 86 
licences, classes of, 21 
different kinds of, 23, 24 
provision for keeping register of, 102, 103 
aru drinking at or near premises covcred by, offence of, 
{ % 
Yegal proceedings, how prosecuted, 156, 157 
under Habitual Drunkards Act, 1879...166 
licence, acceptance of certified copy of, where original lost, 48 
assivnment to new tenant before expiration of, power of j:ustices, 
28 
auctioncers and maltsters, of, extent of application, 21 
becoming void, effect on justices’ power to grant transfer, 23 
beerhousze, ‘meaning of, 8 
brewing without, liability, 11 
burden of proof as to existence of, 109 
condition attached to, power of licensing justices as to, 67, 68 
fur giving up, on quitting premises, effect of, 39 
dealing wholesale without, 113 
@efinition of, 7 
dixqualification of sheriff's officer to huld, 54 
early closing, right of applicant as to, 91 
excise, authorities no discretion as to iasue of, 63 
by whom granted, 17 
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INTOXICATING LIQUORS—continued. 
licence, excise, effect when becoming void, 114 
form of, 104 
grant of, in respect of passenger ships, 105, 106 
railway restaurant cars, 106 
indorsement of, on grant of protection order, 47 
no power to sct aside by certiorari, 86 
occasional, practice on obtaining, 99 
penalty on contravening provisions of, 114, 117 
procedure as to notice of application for, 39 
extent of application to premises, 21 
grant of different kinds of, 23, 24 
temporary, pending appeal against conviction, 49 
justices’, a condition precedent to exercise licence, 116 
definition of, 7 
duration of, 31 
extent of, 16 
form of, 105 
par preg e Ne where granted in respect of disqualified pre- 
MIscs, % 
nature of, 16 
partics to attend application for transfer of, 37, 38 
precedure as to notice of application for, 39, 40 
removal of, when may be authoriscd, 25, 26 
transfer of, meaning of, 26 
when certiorari may issue in respect of, 86 
granted, 21 
requiring confirmation, 50 
Hiability of maker of sweets on omitting to take out, 11 
larity making any entry at office of excise without, 112, 


manufacturers’ excise, duration of, 20 
who may take out annually, 10 
new, provisions relating to grant of, 18 
non-production by licensee, penalty, 136 
notice for different kinds of, rights of applicant, 40 . 
old beerhouse, interruption in existence of, effect of, 66 
nature of, 66 
ordinary transfer of, provisions governing, 19 
penalty on conviction for sale without, 112 
persons in partnership, to, mode of grant, 20, 21 
ad of metropolitan police or stipendiary magistrate to grant, 
5 
practice as to form of, 36 
provision against consumption of liquor not covered by, 12] 
for indorsement on death of licensee under the Beerhouse 
Acts, 20 
publican’s, meaning of, 8 
register, right of inspection of, 104 
renewal of provisional grant of, rights as to, 25 
provisions relating to, 18 
refusal to new tenant at general meeting, effect of, 29 
what is, 25 
retail, where no longer granted, 12 
wine, provisions applicable to, 18 
retailer's, sales authorised by, 18 
sale at restaurant without, what may be, 118 
pea ieen & condition to be inserted oa Gant of, 90 
special transfer of, provision for orsernent, 18, 19 
statement in, where application referred to compensation autbority, 


? 
taking orders without, offence, 115 
term, for a, liability to forfeiture, 32 
power of licensiug justices to grant, 33 
transfer of, effect of, 24, 25 
not authorising the sale of excisable Hquor, 28 
to new tenant where previous tenant fails to apply at genoral 
meeting, 29 
when compensation charge cannot be imposed on, 73 
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INTOXICATING LIQUORS—continued. 
licence, wholesale deaicr’s, duration of, 20 
what is authorised by, 11, 12 
when may be taken out, 11 
licences, excisc, ciasses of, 10 
provision for keeping register of, 101, 102 
justices’, classes of, 21 
provision for keeping register of, 102, 103 
refreshment house, provision for keeping register of, 102 
Refreshment Mouses Act, 1860, under the, provision for granting, 19, 


register of, duty of justices as to entries in, 36 
licensed premiscs, allowing child to be on, penalty, 123 
alteration and addition to, identity of, 32 
of, power of justiccs to ordcr, on application 
fur renewal, 33 
annual value of, how affected by communication of dwell- 
ing-house with shop, 68 
being found on, during closing hours, penalty, 142, 143 
conditions as to annual value of, 57, 58 
cousent required to altcration of, 33 
disqualification of justice when owner of, 53 
fully, meaning of, 8 
illegality of use of, for election purposes, 140 
keeping during closing hours, what will amount to, 
5 


unlawful liguor upon, penalty, 119, 120 
liability of unlicensed person selling on, 108 
meaning of, 
metropolis, in, closing hours for retail, 88 
mute of conviction to owner, provision for giving, 103, 


penalty for permitting drunkenness on, 117, 118 
powcr of justices to prescribe boundaries of, 83 
procedure on charge of permitting drunkenness on, 119 
. prohibition of seditious meetings on, 134 

refusing admission of constable to, penalty, 182 
retail, en hours of, in and outside tuwns, 88, 89 
sending child to, liability of person for, 122 

** licensed premises,’ meaning of, when person found drunk on, 140, 141 

liceusce, pene of, as to customer being a bond fide traveller, effect of, 127, 


convicted, when transfer may be granted to new tenant, 28 
death of. without a representative, rights of new tenant, 28 
apap as to private friends of, 143 
knowledge of scrvant as to gaming on premises, when sufficient to 
convict, 139 

liability of, as to keeping a disorderly house, 136, 137 

for non-compliance with justices’ order to altcr pre- 

mises, 88, 34 
permitting premises to be used as a brothel, 138 
on drawing out of sight of customer, 124 
eupplying liquor to person on the “ black list,” 167, 


ander Betting Act, 1853...189 
licence granted other than at gencral aunual 
licensing canbe 11, 112 
the Prevention of Crimes Act, 135, 136 
when found in possession of sugar, 140 
messenger of, rights ae to employment of, 122 
non-liability of, where licence good on its face, 111, 113 
power of, as to ejectment of customer, 141 
provision where several shops kept by, 115 
vetreat for babitual drunkards, of, duty as to notice of receipt of 
applicant, 162 
where premises declared un- 
fit for habitation, 160 
effect of death of, 160 
right of, as to entertainment of friends during closing hours, 125, 136 
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INTOXICATING LIQUORS—cont:inued. 
i , Tight of, to close licensed premises, 98 
notice of adjournment, 45 
require person to leave licensed premises, 148 
when liable in respect of sale by servant, 110 
licensing authority, appeal from decision of, rights as to, 78 
in the cinque ports, 35 
two ancient towns, 35 
committee, borough, how appointed, 35 
district, definition of, 21, 22 
justices, costs of, on appcal, provision for, 84 
disqualification of, on appeal, 81 
duty of, as to date of general annual licensing meeting, 21 
expenses of, where application referred to compeusation 
authority, how paid, 74 
power of, as to granting licences, 16 
in absence of applicant, 42, 43 
to regulate time for repeated application, 80 
vary closing hours, 89 
procedure of, 35, 36 
provision for consultation with compensation authority, 70 
right of, to raise objections, 45 
when application for renewal nut referable by, to compensa- 
tion authority, 46 
mandamus may issuc to, &6 
no power in, to state special case, 87 
limitation of action, supplying spirit on credit, on, 170, 171 
under Habitual Drunkards Act, 1879...167 
local authority, what is the, 95, 160 
custom, closing hours not affected by, 89 
lodgers, exemptions as to closing hours in respect of, 94 
low wines, meaning of, 18 
maltsters, extent of licence of, under Excise Licences Act, 1825...21 
mandamus, issue of, to quarter sessions, 86 
when may be issued to licensing justices, 86 
manufacturers’ excise licence, duration of, 20 
licence, when required, 10, 11 
wholesale dealer’s unnecessary to holder of, 12 
dealing, when authorised by, 11 
manufacturing without licence, penalty, 113 
market, public, provision for general order of exemption on account of, 95, 
96 


marking, casks, of, provision for, 153 
master and servant, conviction of, in respect of licens'ng offence, 138 
mead, retailer of, licence required by, 14 
medical practitioner, provision for employment of, in retreat for habitual 
drunkards, 160 
spirit licence not requircd by, 16 
medicine, spirit uscd in, no justices’ licence required as to, 16 
meetings, scditious, oa for prohibition of, on licensed premises, 134 
messenger, rights of licensee as to employment of, 122 
metheglin, retailer of, licence required by, 14 
metropolis, closing hours for retail licensed premises in, 88 
** metropolis,” mcaning of, 8 ; 
metropolitan district, procedure where application for protection order within, 
48 


police magistrate, power of, to grant or confirm licences, 85 
monopoly value, power of justices to attach condition to licence as to, 67, 66 
name of holder of excise or justices’ licence, duty to affix to premises, 130, 131 
mew justices’ licence, meaning of, 24 
icence, provisions as to grant of, 18 
tenant, assignment to, before expiration of licence, power of justiccs, 28, 29 
neglect by, to apply to general annual licensing meeting, effect of, 
29 
fusal of renewal of licence to, at general meeting, effect of 29 
gights of, on death of licensee without representative, 28 
transfer to, where licensce convicted, 28 
gbiidaags tenant fails to apply to grncra!l meet- 
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INTOXICATING LIQUORS—contéinued. 
notice, adjourned general annual licensing meeting, of, procedure, 23 
adjournment, of, right of licenace to, 4b, 46 
appeal, of, from liccnsing justiccs, 79, 80 
applicant for protection order, by, 48 
application, of, affixing to premises, when sufficient, 41 
for ordinary removal or confirmation, procedare, 41 
provisional grant, nature of, 41 
or confirmation of licence, 41 
special removal, procedure, 42 
transfer of justices’ licence, procedure, 42 
acrvice of, 40, 41 . 
sufficiency of contents of, 41 
commencement of business by distiller, of, 149 
Se sak of, provision for service on owncr of licensed premisca, 
i] 
different kinds of licences, for, rights of applicant, 40 
form of, under Spirits Act, 1880...159 
gencral annual licensing meeting, of, provisions relating to, 22, 23 
none required on application for renewal of justices’ lice’we, 42 
opposition, of, failure of objector to give, cffect of, 82 
necessity for proof of, 44 
where rehearing ordered, 43, 44 
none requircd when application at special sessions, 47 
service of, 44 
when applicant not entitled to, 44 
required, 43, 44 
owner, to, on disqualification of premises, 59 
procedure as to, on application for excise licence, 39 
receipt of person into retreat for habitual drunkards, of, how gree, 162 
required on application for provisional ordinary removal, 4: 
service on superintendent of police, place of, 41 
transfer sessions, of, provision for, 23 
objection, application, to, for renewal or transfer of licence, procedure on, 37 
grant of licence, to, disqualification of justices no ground for, 51 
how taken, 45 
nature of, 45 
removal of justices’ licence, to, effect on power of justices, 26 
right of licensing justice to raise, 45 
occasional excise licence, effcct of, 99, 100 
grant to refreshment house keeper, 99 
power to grant to innkecper, 98 
practice on obtaining, 99 
occupier, liability of, when privy to sale of liquor without licence, 108 
offence, sale without justices’ licence, 107, 108 
second, meaning of, 108 
officer of excise, entry of, without licence, liability, 112, 113 
ge tea ad of, on refusing aid in execution of Spirit Act, 
off-liccnce, beer, rights of licensee under, 14 
when may be taken out, 14 
carrying nar to unlicensed place contrary to provisions of, 
enalty, 
cider, provisions relating to, 15 
excise, when justices’ licence not required for, 14 
limited discretion of justices in granting renewal of, 63, 64 
peal oof agains isions of, 116, 11 
Pp ty on offences t provisions of, » 117 
spirit, rights of holder of, if 
when may be taken out, 14 
sweets, righta of holder of, 
when may be taken out, 15 
ue qualification of premises in respect of beer or cider, 


when not granted to holder of on-licence, 15 
yeni pot subject to valuation qualification in respect 


ot, 
wine, rights of holder of, 15 
w justices’ licence not required for, 15 
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INTOXICATING LIQUORS—vcontinued. 
old beerhouse licence, interruption in existénce of, effect of, 66 
mature of, 66 
on-licence, annual value of premises qualified for, 69, 60 
beer, grant and effect of, 13 
cider, when may be taken out, 13 
excise, when and by whom may be taken ont, 14 
meaning of, 7 
old, refusal of renewal, specification of grounds for, 66, 67 
retailer's, extent of authority granted by, 14 
spirit, liquors which may be sold under, 13 
when may be en out, 13 
variation of conditions by confirming authority, 51, 52 
ne licence, annual value of refreshment house premises, where attached, 


opposition, application, to, who may oppose, 43 
botice of, failure of objector to give, effect of, 82 
proof of, 44 
service of, 44 
when applicant not entitled to, 44 
required, 43, 44 
quarter sessions, at, provision as to notice, 82 
when licensing justices no power to consider, 44 
order of confirmation, provisional grant of, when valid, 30, 31 
orders, taking without licence, offence of, 115 
owner, grant of protection order to, when licensee convicted, 49 
licensed premises, of, disqualification of justice as, 63 
Oxford Corporation, right to grant wine licences now vested in, 9 
University, former right of Chancellor of, to grant licences, 9 
partnership, grant of licence to persons in, mode of, 20, 21 
passenger ships, grant of licence to, procedure, 105, 106 
“‘ patient,” meaning of, in the Incbriates Act, 1898...163 
pawn, taking, as security for supply of spirit, pecety: 170, 171 
penalties, recovery of, under the Spirit Act of 1880...168 
penalty, adding substance to increase gravity, on, 151 
allowing child on licensed premises, for, 123 ¥ 
consumption of intoxicating liquor on licensed premises dur- 
ing prohibited hours, 
128 
refreshment houso pre- 
misea during pro- 
hibited hours, 129 
internal communication with licensed premises, 131, 132 
refreshment house to be the resort of persons of ill-repute, 
137 
alteration of vessels by distiller or rectifier without notice, on, 147 
attempt to defeat gauging, on, 148 
being disorderly and refuxing to leave refreshment house, on, 142 
breach of provisions, on, relating to refreshment house, 92 
regulation as to the use of sugar by brewer, on, 145 
British wines, on contravention of regulations as to manufacture of, 


1} 
carrying liquor from off-licensed premisca to unlicensed place, on, 
117 


concealment of worts, on, by brewer, 144 
contravening provisions of excise licence, on, 117 
contravention by brewer of provisions relating to brewing, 144 
distiller of provisions reluting to sugar, on, 11f, 
149 


rectifier of provision as to condnect of business, 1°23 
of provisions as to capacity of etill, 146, 147 
communications with di-tiller’s 
premises, on, 147 : 
heurs of distilling. on, 149 
racking spirits, 1b2 
testing, mn, 16} 
terms of excise licence, on, 114 
eonviction for neing drink in public place, 140, 141 
eale without licence, 112 
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INTOXICATING LIQUORS—continued. 
penalty, Gealts or omnes contravening provision as to connection with recti- 
era, | ~ 
dealing wholesale without licence, 113 
failure by distiller, on, to give notice of brewing or mashing, 149 
ee ee of business, 
] 


make declaration as to worts, 149, 150 
at end of brewing pcriod, 
150 
return, 150 
provide accommodation in  warchouse, 
151 


5 
of dealer or retailer of spirits to mark casks, 153 
distiller to mark casks, on, 152 
properly stow casks, 152 

false name ard address, for giving, when found on illegally used un- 

licensed premises, 120, 121 
falsely representing to be a bond fide traveller, 143 
forcibly opposing cxecution of Spirits Act, 1880, on, 155, 156 
forgery of justices’ licence, for, 129, 130 
found on licensed premises during closing hours, 142, 148 

ogging spirit casks, for, 156 
Habitual Drunkards Act, 1879, under, 166 
incorrect declaration by distiller as to gravity or quantity of worts, 


150 
infringement of closing hours, on, 124, 125 
rules by rectifier, on, 153 
oe clerk taking excessive fees, 38 
eeping a disorderly house, in respect of, 136, 137 
unauthorised liquor on licensed premises, 119, 120 
liability of brewer to, when brewing otherwise than for sale, 146 
disqualified justice to, 63, 54 
—— clerk to, 53, 54 
censee for permitting gaming, 138, 189 
‘ in respect of sale to children, 121, 122 


persons found on premises used for unlawful dealing, 120 
Hieensee, on, for possessing sugar, 140 


manufacturing without licence, for, 113 

minimum limit of, where holder of justices’ licence convicted, 157 

mixing wine or wash with spirits, 153 

mitigation of, under the Refreshment ITouses Act, 1860...158 

non-compliance with order to alter licensed premises, 33, 84 
provision for aflixing notice of exemption order, 


placing name on licensed pre- 
mises, 131 
non-production of licence, on, 136 
obstructing entry a prone officer on distillcer’a or rectifler’s premises, 
on, 
officer in searching brewery premises, on, 146 
offence against provisions relating to justices’ off-licence, 116, 117 
by licensee under the Prevention of Crimes Act, 135, 136 
in relation to constable, for, 134, 135 
relating to constable under Towns Police Clauses Act, 185 
distiller’s or rectifier'’s fittings, for, 148 
under Sale of Beer Act, 1795...158 
offences by person placed on “ black list,” 167, 168 
under Spirits Act, 1880...115, 116 
ee peace neglecting to aid in execution of the Spirit Act, 
... 400 
@mission by brewer, on, to kerp and enter up brewer's book, 144 
mark vessels and rcoms, 144 
permitting drunkenness on licensed premises, 117, 118 
persons found drunk and disorderly in public place, 141 
possession of still without licence, 146 
procuring drink for drunken person, 119 
production of false warehouse receipt, 152 
refusal by brewer to assist exalen officer, 145 


(14) 


INDEX, 


INTOXICATING LIQUORS—continued. 
penalty, refusing to admit constable to licensed premises, 132 
excise officer to brewery, 145 
leave licensed preinises, for, 142 
produce excise licence, 129 
justices’ licence, 129 
removal of spirit without permit, 154, 155 
sale by licensee to child, 122 
retail without licence, 113 
of pistol to drunk person, 144 
otherwise than by stundard measure, 124 
to child in the City of London, 123 
without justices’ licence, 107, 108 
sending out less quantity of spirits than allowed, 153 
suffering the consumption of liquor not covered by licence, 121 
supplymg spirit on security of pawn or pledge, 170, 171 
tuking orders without a leence, 115 
Peounenee war, privileges enjoyed by relatives of persons engaged in the, 
6 


** personal,” meaning of, when having reference to the applicant, 45 
pistol, sale of, to drunk person, penalty, 144 
‘place of public resort,”” meaning of, 131 
place of sale, effect of, on offence of selling at place without a licence, 118 
when on or not on ticensed premises, 109, 110 
plans, when applicant for licence must deposit, 40 
poor law residence, exclusion of time of residence in retreat for habitual 
drunkards in computution of time for, 163, 169 
population, areas to be considered in estimating the, 58 
how ascertained, 61, 89 
requisite, before on-licence granted, 59, 60 
where beer or cider licence applied for, 60 
excise wine licence applicd for, 68 
“populous place,” meaning of, 88 
preiises, alteration and addition to licensed, identity of, 32 
annual value of, where beer or cider licence apptied for, 60 
consumption of beer on, payment irrecoverable if credit given, 172 
disqualified, invalidity of justices’ licence granted in respect of, 59 
disqualification of, on second conviction, 59 
provision for notice to owner, 59 
extent of application of licence to, 21 
fully licensed, meaning of, 8 
liability of persons found on, when used for illegal dealing in liquor, 
120 


licensed, meaning of, 8 
right of licensee to close, 98 
meaning of, 8 
qualification of, 67, 68 
unlawful, power of constable to take name and address of persons 
found on, 120 
unlicensed, penalty for keeping spirits on, 121 
unused, effect on power of justices, 28 
“ premises,” meaning of, in relation to annual value, 61 
private friend, licensee, of, exemption as to, 143 
who may be, 143 
proceedings, legal, how prosecuted, 156, 157 
under Habitual Drunkards Act, 1879...166 
“* proper officer,” meaning of, when used in matters of excise, 14 7 
prostitutes, allowing to remain on licensed premises, offeuce, 136 
protection order, duration of, 48 
fees p: Sa on grant of, 48 
form of, 48 ; 
grant to owner where licensee convicted, 45, 49 
indorsement of excise licence on grant of, 47, 
position of holder of, 48 _ aoe : 
power of justices as to evidence on application for, 48 
to grant, 47, 48 
procedure where application within metropolitan district, 
48 


provisional grant, extent of power of justices to grant, 81 
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INTOXICATING LIQUORS—vcontinued, 
provisional grant, notice of application for, nature of, 41 
persons who may apply for, 30 
power of licensing justices to grant for & term, 83 
procedure on application for, 30 
renewal of, 
right of renewal of, 25 
when cffectual, 30, 31 
order for removal of licence, when granted, 81 
public ainner, right of licensee under occasional licence for purpose of, 98 
market, when gcueral order of exemption granted in respect of, 96, 97 
to refreshment house 
on account of, 96 
publican’s licence, meaning of, 8 
quarter seasious, duties and powers of, on hearing of appeal, 82, 83 
right of appeal to, from decision of licensing justices, 78 
when mandamus will issue to, 86 
special case may be stated by, 87 
quorum, number of members of licensing authority to form a, 51 
races, extent of justices’ licence held in same licensing division as, 101 
licence required by person sclling intoxicating liquor at, 100, lvi 
racking spirits, provisions relating to, 152 
railway refreshment rooms, exemption of, in respect of annual value, 60 
restaurant cars, grant of excise licence in respect of, 106 
station, extent of right of traveller to refreshment at, 95 
traveller departing from, meaning of, 95 
receipt, production of falsc customs warehouse, penalty, 152 
recognisances, duty of appellant to enter into, on appealing, 80, 81 
entering into too late, effect of, 80 
rectifier, duty of, on receipt of spirits, 152 
provision for notice on alteration of vessels of, 147 
renewal of licence of, 10 
restrictions on business of, 152 
rectifier’s fittings, offences relating to, 148 
premises, position of, per bbig oe relating to, 147 
provision of rules regulating business of, 153 
reformatories, inebriate, provision and regulation of, 168—-170 
refreshment house, ae to be the resort of persona of ill-repute, penalty, 


annual value of, for purpose of on wine licence, 60 
being disorderly and refusing to leave, penalty, 142 
City of London, allowing persuns of ill repute to resort to, 
penalty, 137, 138 

closing hours for, 92 

where licensed for sale of foreign 

wine, 93 
definition of, 92 
keeper, grant of occasional licence to, 99 
excise licence to, 99 

licences, provision for keeping register of, 102 
licensed, ate consumption of liquor in, when an offence, 


for sale of wine, allowing consumption of liquor 
after closing hours, offence, 129 
lodgers at, right of sale to, after closing hours, 92 
penalty on breach of provisions relating to, 95 
right of constable to enter, 138 
special exemption to, when local authority may grant, 97 
ales, in, application of Sunday closing to, 92 
when general order of exemption granted to, 96 
Refreshment Houses Act, 1860, provisions as to granting licences under, 19, 20 
register, duty of clerk to licen justices to enter convictions in, 1038 
ex licences, of, provision for keeping, 101, 102 
justices’ licences, of, correction of, 103 
Hoences, of, division Pe into ee j att to, 104 
, power ustices as 
duties of justices as to entries in, 86 


INDEX. 


oe LEAUONE _coatinued, 
register, re ment house licences, of, provisions f, 
removal, justices’ licence, of, status of auplicane. 26 deli aden 
: _, when may be authorised, 23, 26 
licence, of, provisional order for, when granted, 3l 
: special, procedure as to notice, 42 
ordinary, notice required on application for, 41 
renewal, application for, powcr of licensing justices to adjourn, 45 
; .,, when no notice necessary to objection, 46 
exemption with regard to annual value in cases of, 58 
licence, of, provisions relating to, 18 
refusal to new tenant at general mecting, cifect of, 2 
what is, 25 
— a eg al of premises on application for, power of justices 
provisional grant, of, 31 
rights as to, 25 
refusal of, authority in whom power vested, 68 
eo beerhouse licence, specification of grounds for, 
My 
where absolute discretion os to, in justices, 61-- 66 
rent, deductions from, nature and effect of, 75 
scale of allowances to licence-holder, 74 
right of licence-holder to deduct compensation charge from, 74, 75 
restaurant, sale to customer at, without licence, what may be, 113 
retail licences, additional, where no longer granted, jz 
sale by, without licence, penalty, 113 
wine licences, provisions applicable to, 18 
retailer, limit of interest of, in rectifier’s business, 154 
retailer's licence, duration of, 20 
sales authorised by, 13 
retreat, habitual drunkard’s, application for admission to, 161 
death of licensee of, effect of, 160 
grant of licence to keep, 159, 160 
power of local authority to contribute to, 162 
when unfit for habita- 
tion, 160 
Secretary of State to make regulations 
as to, 162 
provision for absence frem, with and without 
leave, 164 
inspection of, 163, 164 
*retreat,’”” meaning of, 160 
returns, distillers, by, duty as to making, 1560 
duty of compensation authority to make, 77 
riot, liability of licensee for opening after closing order in case of, 129 
power of justices to close licensed premises in case of, 93 
St. Albans, privileges of borough of, as to grant of wine licences, 9 
sale, agent, bys away from licensed premises, liability, 111 
by retail, meaning of, 7 
ildren, to, liability of licence-holder to penalty for, 121, 122 
conviction, after, liability, 114 
hours of, where by retail, 87, 88 
intoxicating liquor, of, how governed, 8 
keeping open licensed premises for, during closing hours, what wil] 
amount to, 125 
not by standard measure, liability of licensee ax to, 123, 124 
place of, when on or not on licensed premises, 109, 110 
proof of, provisions as to, 108 
retail, by, without licence, penalty, 113 ; 
servant without licence, by, when master not liable for, 110 
wholesale, by, when delivery by retail not affecting, 110 
wine, of, persons privileged in reapect of, ¥ 
Sale of Beer Act, 1795, penalty for offeuce ander, 158 
ecales and weights, duty of brewer to provide, lit 
Scotland, sale of agua vita in, nature of lirence necessary, 13 
geal, justices’ licence, on, penalty for forgery of, 130 
“eealed,” meaning of, 122 ; 
sealed vessels, sale to child in, exception as to, 122 
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INTOXICATING LIQUORS—continued. 
search, brewery and adjoining premises, of, aid of excise officcr, 148 
powers of justices to grant warrant for purpose of, 120 
Secretary of State, duty of compensation authority to make returns to, 77 
confirming authority to make return to, 52 
power of, to make rules for purpose of the Act of 1910.. 
seditious meetings, provision for prohibition of, at licensed premises, 134 
servant, knowledge of, as to gaming on premises, when sufficient to con 
licensee, 139 
sale by, without licence, when master not liable for, 110 
unlicensed principal, of, when not liable on a sale, 110 
when mastcr may be convicted with, for licensing offence, 138 
sheriff's officer, disqualification of, to hold a licence, 54 
ships’ passenger, grant of licence to, procedure, 105, 106 
stores. merchant, when requiring excise licence for sale of foreign 
goods, 12 
shops, licensed, what may be evidence of bcing open for sale of liquor during 
closing hours, 127 
provision where licensee kecps sevcral, 115 
gix-aay condition, application for licence without, effect of, 24 
licence, closiug hours applicable to, 91 
condition to be inserted on grant of, 90 
sale on Sunday, liability, 111 
solicitor, right of justices to retain any, on licensing appeals, 84 
special case, power of quarter sessions to state, 87 
when no power in licensing justiccs to state, 87 
sessions, notice of opposition not required to application at, 47 
transfer of licence, provisions for indorsing, 18, 19 
spirit account, appropriation of payment to, 171 
stated account between parties binding when including a, 172 
Spirit Act, 1880, forfeiture under, provisions relating to, 168, 159 
form of notices, declurations, books, accounts, and returns 
under, 169 
penalty for forcibly opposing exccution of, 155, 156 
recovery of penaltics under, 158, 159 
spirit casks, offence of grogging, 156 
dealer, powcr of entry of excise officer on premises of, 134 
distiller, annual renewal of licence of, 10 
licence, exemption of chemists and druggists as to, 16 
medical practitioners as to, 16 
off-licence, rights of holder of, 14 
on-licence, justices’ licence necessary to obtain, 13 
what may be sold under, 13 
when may be taken out, 13 
permit required for removal of, 154 
supplying on security of pawn or pledge, penalty, 170, 171 
epirite, British, definition of, 6 
definition of, 6 
duty of rectifier on reccipt of. 152 
forcign, definition of, 7 
keeping on unlicensed premises, penalty, 121 
limitation of action for, supplied on credit, 170, 171 
mixing wine or wash with, penalty, 153 
offences of hawking or exposing for sale, penalty, 115, 116 
possession of, upon which no duty has been paid, offence, 155 
quantity authoriscd to be sold by retailer's licence, 13 
removal of, without permit, penalty on, 164, 155 
sending out lers quantity than allowed, penalty, 153 
soning by distillation for quantity, power of proper officer as to, 151 
sprace becr, licence not required as to, 16 
stamp on licence to kecp retreat for habitual drunkards, 162, 163 
standard measure, sale not by, liability of licenace, 123, 124 
stcamboat, provision rctating to sale on, moored or anchored, 90 
etill, poaseasion of, without licence, penalty, 146 
provisions as to capacity of, 146 
stipendiary magistrate, power of, to grant or confirm licences, 35 
stock book, provisions for keeping, 165 
epirita, of, liability of rectifier, dealer, or retailer for excces or defi- 
ciency, 158 
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INTOXICATING LIQUORS—continued. 
sugar, breach of regulations as to use by brewcr, penalty, 145 
possession of, when licensee liable for, 140 
use of, by distiller, provisions relating to, 148, 149 
Sunday closing, Wales, in, application to refreshment houscs, 93 
_ gale on, by holder of six-day licence, liability, 111 
superintendent of police, place for service of notice on, 41 
sweets, definition of, 7 
maker of, liability on omission to take out licence, 11 
off-licence, rights of holder of, 15 
when may be taken out, 15 
quantity authorised to be suid under retailer's licence, 18 
retailer of, licence required by, 14 
Sykes hydrometer, provision for use of, 151, 153 
taxation of costs, on appeal, provision for, 85 
time for, 85 
tenant, new, application for licence by, rights on, 25 
theatres, closing hours for sale of intoxicating liquors in, 107 
grant of exe¢ise licence to, 106, 107 
thieves, harbouring, liability of innkeeper as to, 135 
time, how regulated, 8 
notice of application, for, relating to licences, 39, 4( 
opposition, for, how calculated, 44, 45 
“town,” meaning of, 88 
transfer, licence, of, cifect of, 24, 25 
meaning of, 26 
not authorising sale of excisable liquor, 28 
ordinary, provision for, 19 
parties to attend application for, 37, 38 
procedure on application for, 42 
objection to application for, 87 
specia], provisions for indorsing, 18, 19 
to whom may be granted, 27 
new tenant, to, when licensee convicted, 28 
where previous tenant neglecta to apply to genera) 
meeting, 29 
old on-licence, of, specification of grounds for refusal of, 66, 67 
previous licence expired, after, power of justices, 27, 28 
where absolute discretion in justiccs, 64—66 
sessions, duty of licensing justiccs as to appointment of, 23 
provision for notice of, 23 
transferee, necessary status of, to be holder of justices’ licence, 27 
traveller, bond fide, belicf of licensee as to customer being, effect of, 127, 178 
burden of proof as to customer being, upon whoin lying, 
128 


falsely representing to be, penalty, 143 
who may be, 94, 95 
definition of, 94, 95 ; 
orders taken by, when covered by principal's licence, 115 
travellers, exception as to closing hours in respect of, 94 
in respect of sale to, 90 
undertaking, duty of justices when asking applicant for, 68 
unexpired term, how reckoned for purpose of compensation deductions, 75 
University, Cambridge, right of Chancellor of, to grant licence for sale vf 
wine, 
Oxford, former right of Chancellor of, to grant licences, 9 
unlicensed person, liability of, for sale on licensed premiscs, 108 
remises, penalty for kecping spirits on, 121 
vintner, dcfinition of, 9 : 
Vintners’ Company, rights of freemen of, as to sale of wines, 9, 10 
void licence, Fiability of innocent applicant under, 111 
Wales, closing hours for eale by retail in, 90 
refreshment house in, application of Sunday closing to, 92, 93 
warrant, search, power of justiccs to issue, where unlawful liquor susperted, 
120 


weights and scales, duty of brewer to provide, 144 
wholesale dealer's licence, duration of, 20 
what ie authorised by, 11, {3 
when may be taken out, 11 
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INTOXICATING LIQUORS—continued, 
wholesale dealing, when manufacturer's licence authorises, 11, 12 
without licence, penalty, 113 
sala by, delivery in retail quantities not affecting, 110 
wife, sale by, where neither husband nor wife are licensed, liability, 110, 111 
wine, definition of, 7 
foreign, definition of, 7 
licence, borough of St. Albans, privileges as to grant of, 9 
excise, annual value of premises for which granted, 58 
right of Chancellor of Cambridge University to grant, 9 
freemen of the Vintners’ Company as to, 9, 10 
Oxford Sopaenee as to grant of, 9 
off-licence, rights of holder of, 15 
when justices’ licence not required for, 15 
may be taken out, 15 
one joenee: annual value of refreshment house premises where attached, 


retail licences, provisions applicable to, 18 
sale of, persons privileged in respect of, 8 
wines, quantity authorised to be sold by retailer's licence, 13 
witness, ore of justices to summon, to appear on appeal at quarter sessiona, 


powers of licensing justices to compel attendance of, 38 
woman, licence to a, subsequent marriage no élfect on, 3! 
worts, declaration by distiller as to, ham y f for, 149, 150 
liability of brewer for concealing, 14 
distiller for incorrect declaration as to gravity of, 150 
yeast, use by distiller, provisions as to, 150 


JUDGMENTS AND ORDERS, 
account, claim for, by special indorsement, order whcre no appearance, 186 
Act of Parliament, practice founded on erroneous construction of, power 
of court to correct, 211, 212 
action, finality of dismissal of, 182, 183 
adminjstration of estates, notice of judgment as to, power of the court to 
order, 208, 209 
admissions of fact, when judgment may be given on, 195 
agreement, non-appearance to claim under, procedure, 186 
Appeal, Court of, 2d iat to, when without leave, 180, 181 
judgment of, how drawn up, 203 
appeal, effect of date of judgment for Peleg of, 206 
final he pep from, how made, 180, 181 
notice of, orders held final in respect of time for, 181, 183 
order made by consent, from, procedure, 190 
procedure as to ceeigs, evidence on, 201, 202 
variation or reversal of judgment or order on, 218 
appearance, judgment by default of, how obtained, 184—186 
summary judgment after, practice relating to, 190, 191 
assessment, damages, of, where hee Seaman in default of appcarance, 185 
authority, ratio decidendi alone binding as, 210 
bankruptcy, final order in, how enforced, 220 
proceedings, setting aside judgment alicgcd to be obtained by 
fraud after, 217 
bond, non-appearance to claim on, procedure, 186 
cause of action, merger of, in the judgment, 209 
certificate of no appearance, necessity for, where no appearance to an 
originating summons, 186 
chambers, order by consent in, when final, 178 
Chancory Division, entry of judgment in, practice, 199 
judgment by consent in, practice, 188 
motion for judgment in, how made, 195, 196 
charging order, shares, on, not a consent to judgment, 189 
claim, statement of, default in delivery, right of defendant on, 188 
consent judgment, how and when set aside, 217, 218 
none where persons defending on behalf of othcra, 189 
power of the court as to, 183 
practice as to, 188 
erder, appeal from, hew made, 190 
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JUDGMENTS AND ORDERS—continued. 
consent order, form of, under the Debtors Act, 1869...169 
in chambers, when final, 178 
wae no defcnco to action, right of partics to obtain master's order, 


costs, entry of judgment before taxation, 199 
mistakes in, power of the court to remedy, 213, 214 
counsel, duty of, to take note of judgment, 200 
counterclaim, effect of, on right to judgment in default of defence, 187 
county court order, action not maintainable on, 220 
“court,” persons included in term, 177 
Court of Appeal, decisions of, extent to which binding, 210 
judgment of, how drawn up, 203 
power of, to determine nature of decree, judgment, or order 
appealed against, 181 
time for appeal to, from final and interlocutory order, 181 
covenant, non-appearance to claim under, procedure, 186 
Crown, no declaratory judgment against the, 184 
damages, date of interlocutory judgment on assessment of, 205 
judgment in default of defence where claim for, procedure, 186, 187 
pecans: judgment in default of appearance to cluim for, procedure, 


date from which an order takes effect, 206, 207 
interlocutory judgment, of, on assessment of damages, 205 
judgment, of, effect of, 206 
or order, of, effect on running of interest, 206 
practice as to, 204, 20b 
declaratory judgment, cases in which made, 183, 184 
essentials to justify action seeking, 184 
none against the Crown, 184 
power of the court to make, 183, 184 
default, delivery of statement of claim, in, rights of defendant, 188 
judgment by, methods of setting aside, 214, 215, 217 
of appearance, how obtained, 184, 185 
defence, judgment in default of, procedure, 186, 187 
where apy aceule to part only of the claiin, 


4 e 
onc of several defendants delivers, 156 
right of parties to obtain master's order where there is no, 189 
dcfend, leave to, in part, practice as to, 193 
unconditional leave to, when to be given to defendant, 192 
d-fendant, liberty to apply, when implicd in favour of, 182 ; 
delay, effect of, on right of defendant to have judgment by defuult set aside, 
5 


detention of goods, judgment in default of defence to claim in respect of, 
procedure, 186, 187 
dectinue, effect of judgment in action of, 209 . 
directions, conduct of action, as to, by interlocutory order, 179, 180 
power of master to give, where leave to dcfeud granted, 193, 14 
dismissal of action, finality of, 182, 183 aed a ; 
subject to next step by plaintiff within specified time, 
effect of, 183 
Divisional courts, extent to which decisions of, are binding, 210 
documents, failure to comply with order for inspection of, effect of, 188 
evidence, nature of, necessary to set aside judgment where frand alleged, 217 
procedure as to settling, where judgment or order appealed against, 
201 
when statement of, should be embodicd in judgment, 202, 203 
ex parte order, setting aside of, 218 
execution, when service of hr epee order not necessary before, 207 
final judgment or order, meaning of, 
eae: in respect of time for appeal to the Court of Appeal, 181 
reservation of liberty to apply in, effect of, 1 
reobt ig Lt srg perp op OST pe FEN ad whom may be sect aside, 217 
in 
sac a ae A evidence arta to set aside, 217 
i how and when sct e, 
aac setting aside where bsuokruptcy proceedi:yge 
taken, 217 
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House of Lords, docisivns of, extent to which binding, 210 
indorsement, judgment or order, of, where act ordered, 207, 208 
inspection of documents, failure to comply with order for, effect of, 183 
interest, effect of date of judgment or order affecting, 206 
rate of, as from the date of judgment, 209 
interlocutory judgment, date of, where damages assessed, 205 
or order, appeal from, procedure, 180, 181 
where claim for damages and dcfault made in de- 
livering defence, 186, 187 
order, directions as to conduct of action by, 179, 180 
uo variation where rights of partics have been decided, 
218 
variation of, when only on matters of procedure, 218 
when final, 179 
in respect of time for appcal to Court of 
Appeal, 181 
orders held to be, in respect of notice of appeal, 181, 182 
interrogatories, fuilure to comply with order to answer, effect of, 188 
Irish courts, decisions of, not binding upon English courts, 212 
judgment a bg to be obtained by fraud, aguinst whom may be set aside, 


amount for which may be signed, 185 
application to correct error in, how made, 214 
set aside, when no appearance by defendant at 
trial, 215, 21 
before trial, motion for, when may be made, 194, 195 
clerical error or mistake in, power to correct, 213, 214 
consent, by, how and when set aside, 217, 218 
ee nee persons defending on behalf of others, 
power of the court as to, 188 
practice, 188 
Court of Appeal, of the, how drawn up, 203 
date of, effect of, 206 
practice as to, 204, 205 
declaratory, cases in which made, 183, 184 
essentials to justify action seeking, 184 
none against the Crown, 184 
power of court to make, 183, 184 
default, by, methods of setting aside, 217 
procedure as to setting aside, 214 
of appearance, in, how obtained, 184, 185 
ordcr not necessary for, 185 
where one of severul defendants appears, 


SE 

defence, in, practice, 186—188 
effect of, in actions of trover and dctinue, 209 

on the cause of action, 209 

Statute of Limitation on, 219 
enforcement of, by execution, 219 

second action, 219 

entry of, rie! of judge to direct, 198 

in Chancery Division, practice, 199, 200 

King’s Bench Division, practice, 199 

practice, 198 
form and contents of, 201 
House of Lords, of the, extent to which binding, 210 
indorsement of, where act ordered, 207 
én rem, status of a, 219 
interlocutory, appeal from, procedure, 180, 181 

ate of, where damages assessed, 205 
meaning of, 176, 177 
minutes of, duty of registrar as to, 200, 201 
motion for, how made, 195—197 
necessity for service of, where act ordered, 207, 208 
obtained by fraud, when and how set asidc, 216 
Order 14, under, how application for, resisted, 191, 193 
procedure, 194 
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sata ae DRDERE—continned, 
udgment, Order 14, under, when second application may be 
order, or, when service not sept before pe i ge Bi 
personal property as affected by, 221 ; 
rate of interest as from the date of, 209 
- registration of, under the Judgments Act, 1864, effect of, 220 
roa Charges Act, 1888, effect of, 
reversal or variation on appcal, 218 
satisfaction of, how entered, 22] 
setting aside or amendment of, power of the court, 212, 213 
down motion for, practice, 196, 197 
stay of action to set aside, proccdure on application for, 217 
summary, after appearance, practice relating to, 190, 191 
when becoming a charge on Jand or an interest in, 220 
given upon admissions of fact, 195—197 
statement of evidence should be embodicd in, 202, 203 
judgments, classification of, 177 
Judgments Act, 1864, registration of judgments under the, 221 
Judicial Committee of Privy Council, decisions of, how treated, 213 
jadicial decision, duty of co-ordinate courts as to, 2)1 
how far binding as an authority, 210 
judge of first instance, of, effect of, 210 
practice of courts where folluwed for a long time, 211, 212 
Scotch or Irish courts, of, not binding on English 
courts, 212 
King’s Bench Division, entry of judgment in, practice, 199 
land, judgment for recovery of, in default of appearance, form of, 185 
defence, how obtained, 187 
vacating registration of writ affecting, 222 
Land Charges Act, 1888, registration of judgments under, effect of, 221 
1900, effect of registration of judgments under, 220 
leave to defend, conditional, when granted, 193 
contents of affidavit to lead to, 191, 192 
power of master to give direcctious where granted, 193, 19% 
unconditional, when to be given to defendant, 192 
when given in part, 193 
liberty to apply, reservation of, in final ordcr, effect of, 182 
when not implied in favour of plaintiff nor defendant, 182 
liquidated demand, judgment in default of defence to, procedure, 186, 187 
lie pendens, registration of, effect of, 221 
vacating registration of, 221, 222 ; 
ee judgments, rule as to service before execution only applicable to, 


merger, cause of action, of, in the judgment, 209 
mesne profits, judgment for, in default of defence where claim for recovery 
of land, 187 
minutes of judgment, duty of registrar as to, 200, 20) 
mistake, clerical, in judgment or order, power to correct, 214, 214 
judgment, in, application to correct, how made, 214 
motion, judgment before trial, for, when may be made, Jf, 195 
for, how made in the Chancery Division, 195, 196 
notice in lieu of service of judgment, when may be civen, 208, 209 
of appeal, orders held final in respect of time fur, 181, 182 
trial, failure by plaintiff to give, effect of, 188 
when to be given, 197 
order, clerical] error or mistake in, power to correct, 213, 234 
consent, form of, under the Debtors Act, 1669...189 
date of, practice as to, 201, 205 
enforcement of, by action and execution, 219 a 
when in the nature of a judgment, 177, 219 
ex parte, setting aside of, 218 : 
final. reservation of liberty to apply in, effect of, 182 ses 
finality of, in respect of time for appeal to Court of Appeal, 
indorsement of, where act ordered, 207, 208 


locutory, appeal from, procedure, 180, 18) _ 
ee coe po variation wher righta of parties decided by, 218 


variation of, where unly up matters of procedure, 218 
meaning of, 176, 177 
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JUDGMENTS AND ORDERS—continued. 
order, necessity for service of, where act ordered, 207, 208 
power to stay drawing up of, 204 
procedure as to drawing up, 203, 204 
reversal or variation on appeal, 218 
vacation, how varied or set aside, 218 
when constituting a final judgment, 178, 179 
‘** made,” 205 
taking effect, 206, 207 
Order 14, application for judgment under, how resisted, 191, 193 
judgment under, practice as to, 190, 191 
procedure, 194 
second application for judgment under, when may be made, 194 
originating summons, non-appearance to, procedure, 186 
order dismissing, when a final order, 178, 179 
pecuniary damages, judgment in default of appearance for, procedure, 185 
personal property, how affected by judgments, 221 
plaintiff, dismissal of action of, finality of, 182, 183 
rue of, to take ncxt step when action dismissed subject to, effect 
of, 183 
liberty to apply, when not implied in favour of, 182 
Privy Council, decisions of Judicial Committee of, how treated, 212 
ratio decidendi alone binding as authority, 210 
how described, 210 
of a decision of judge of first instance, effect of, 210 
receiver, appointment of, of equitable interests in land, effect of, 220 
recognisance, when becoming a charge on land, 220 
registrar, duty of, as to the minutes of the judgment, 200, 201 
power of, to make alterations in drawing up order, 203 
registration, judgment, of, effect of, 220 
under the Land Charges Act, 1888, effect of, 221 
judgments, of, place of, 221 
under the Judgments Act, 1864, effect of, 220, 221 
lis pendens, of, effect of, 221 
vacating, Of w ids pendens, mode of, 221, 222 
writ affecting land, 222 
satisfaction, judgments, of, how entered, 221 
Seotch courts, decisions of, not binding upon English courts, 212 
setting aside, consent judgment, of, when and how order for made, 217, 218 
judgment by default, procedure as to, 214, 216 
power of the court as to, 212, 213 
ae no appearance by defendant at trial, 215, 
shares, charging order on, not a consent to judgment, 189 
short cause list, power of master to order action to be put in, 194 
statement of claim, default in delivering, rights of defendant, 188 
Statute of Limitations as affecting judgments, 219 
stuy, action to set aside judgment, of, application for, 217 
summary judgment after appearance, practice relating to, 190, 191 
taxation of costs, entry of judgment before, 199 
third party, right of, to order to set aside a judgment, 216 
time, appeal to Court of Appcal, for, from final and interlocutory order, 181 
trial, motion for judgment before, when may be made, 194, 196 
nen abpesrance at, application to set aside judgment on account of, 215, 


notice of, failure by plaintiff to give, effect of, 188 
when to be given, 197 

procedure at, 198 

setting down for, 197, 198 
trover, effect of jadgment in action of, 209 
trusta, execution of, notice of judgment as to, power of the court to order 

service of, 208, 209 
unconditional leave to defend, when second application may be made after 
order for, 194 
to be given to defendant, 192 
wacating registration, Hz pendens, of a, mode of, 231, 222 
writ affecting land, 222 

vacation order, how varied or reversed, 218 
warrant of attorney, nature of, 190 
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JUDGMENTS AND ORDERS—continued. 
warrant of attorney, practice relating to, 190 
writ, vacating registration of, wheu affecting land, 223 


JURIES, 
array, challenge to the, nature and classes of, 247 
assizes, striking of special juries at, 261 
_ Summoning of jurors to, practice, 237, 238 
ee ae for wilfully recording the appearance of a hou-appvaring 
$ 
bill of indictment, effect where thrown out by grand jury, 243 
“ borough,” definition of, 230 
borough sessions, summoning of jurors to, practice, 238 
boroughs, persons liable for jury service in, 230 
burgess roll us jury list in cities, boroughs, and towus, 286 
calling the jury, procedure as to, 2it 
Central Criminal Court, summoning jurors to the, 238 
challenge, cases in which disallowed, 20} 
circumstauces which would be pround for, 251 
for cause, classes of, 25(, 251 
right as to, 250 
favour and principal challenge, difference between, 247 
what is a, 247 
improper disallowance of, effect of, 252 
kinds of, 246, 247 
omission to, new trial may be granted notwithstandiag, 262 
peremptory, when existing, and effect of, 249 
principal, what is a, 247 
prisoner warned of his right of, 253 
right of person subject to, to be heard, 251 
to array of tales, nature and procedure on, 248 
the array before trial, how to be made, 248, 249 
by both parties, effect of, 248 
evidence of cause of, challenger must give, 247 
insufficient grounds of, 24% 
nature and clusses of, 247 ° 
time for, 248 
polls, what is a, 249 
when right arises, 246 
charge, grand jury, to, nature of, 242 
where more than one judge sitting, 24% 
City of London, jurors’ book in the, what constitutes, 236 
liability of juror for non-appearance in inferior courta of, 
267 
persons liable to serve on jurics in the, 229 
preparation of jury list in the, 236 
clerk of assize, duty of, where attendance of jurors not required, 239 
liability for wilfully recording appearance of nou-appearing 
juror, 268 
the peace, delivery of revised lists to, 235 
duty of, as to jury precepts, 233 
where attendance of jurors not required, 239 
fee of, on preparation of jurors’ book, how defrayed, 236 
liability for neglect of dutics, 269 
in respect of false entry as to attendance of juror, 
268 
preparation and delivery of the county jurors’ bovk by, 235 
common jurors, extent of liability of, to service, 238 
fees of, 264, 265 : 
consent, number of jary, when may be decided by, 226 
contempt of court, when committed by juror, 267 
costs occasioned by trial by jury, by whom borne, 262 
service of juror’s eummons, of, provision for, 239 
counties, persons liable to serve on juries 1h, 229 
ade are lit pt ot = Poe carsics at, 267 
county courts, liability of jurors for non-appe ’ 
af jurors” book, preparation and delivery of, by the clerk of the pence, 
235. 
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GURI£6—continued. a. 
county of London, qualification for jury service in the, 230 
sessions, summoning of jurors to, practice, 238 
eriminval case, fixed number of the jury on a, 226 
how sbould be tried, 260 
incompetency of juror in, duty of judge as to, 252 
striking of jury where case removed into the King’s Bench‘ 
Division, 262 
verdict by majority not permissible in, 258 
Crown, position of, where prisoner challenges peremptorily, 249, 350 
death of juror, effect of, 254 
declaration, summoning officer, to be made by, 239 
discharge, grand jory, of, 243 
jury, of, after verdict, effect of, 258, 259 
what may occasion, 254—256 
disqualification, grand juryman, of, for service on petty jury, 243 
persons subject to, for service on juries, 230 
evidence, nature of, which jury bound to hear, 240 
exemption, juror, of, from service, practice, 266 
persons subject to, from service on juries, 230—233 
fees, clerk of the peace, of, in preparation of jurors’ book, how defrayed, 236 
common jurors, of, 264, 265 
payable to jurors in respect of views, 265 
special jurors, usually paid to, 264 
felony, swearing of jury on trial for, 253 
findings, grand jury, of, procedure necessary to, 242, 243 
general verdict, how defined, 257 
grand jurors, swearing of, 211, 242 
when summoned to the High Court of Justice, 237 
jury, charge to, where more than one judge sitting, 212 
discharge of, 243 
disqualification of member of, for service on petty jury, 243 
duty of, to try indicted person’s sanity, 244 
effect where bill of indictment thrown out by, 213 
findings of, procedure neccessary to, 242, 243 
functions of a, 24! 
how summoned, 229 
nature of charge to, 242 
oath of, as to secrecy, 242 
whence drawn, 241 
High Court of Justice, summoning of jurors to, practice, 287 
when grand jurors summoned to the, 287 
illness of juror, effect of, 254 
impanelling of jurors, provision as to, 239, 240 
inquisition of office, definition of, 227 
juries, different kinds of, 228, 229 
jurors, action not to lie against, 266 
common, extent of liability to service, 238 
contempt of court may be committed by, 267 
exemption from service, practice, 266 
how summoned, 236, 237 
to the High Court of Justice, 237 
impanelling of, 239, 240 
incapacity of, during hearing, 254 
incompetency of, duty of judge in criminal cases as to, 252 
knowledge of facts by, when should be stated, 256 
liability of, for non-appearance in the county court, 267 
High Court of Justice, 267 
making up number, methods of, 252, 253 
misconduct of, effect of, 254, 255 
non-appearance of, when liability attaches on, 268 
notice to be sent to, when not required, 239 
personation by, liability, 267 
persons liable to serve as, 229 
relief of, after service, 265, 266 
separation of, when not permitted, 256 
service of, duty of sheriff to kcep record of, 266 
not called, effect of, 254 
epecial, liability of, to serve on common juries, 263 
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SURIES—continuad. 
jurors, special, qualification of, 269 
summoning of, in absence of special provisions, 288, 239 
to the assizes, practice, 237, 233 
Central Criminal Court, 238 
; county or borough sessions, practice as to, 238 
summons, service of, 239 
when cannot be challenged, 241 
jurors’ book, City of London, in the, what constitutes, 236 
county, preparation and delivery of, by clerk uf the peace, 285 
jury, calling the, procedure as to, 216 
challenge of the, kinds of, 246, 247 
when right arises, 246 
definition of, 226 
direction for trial by “good,” practice, 203 
discharge of, after verdict, effect of, 268, 259 
duties of a, 227, 228 
duty of, to view when necessary, 240 
expression of opinion by, before verdict, effect of, 255 
grand. See grand jury. 
issue and assessment of, when required, 244, 245 
lists, cost of preparation of, by whom borne, 235, 236 
duty of overseers as to preparation of, 233, 254 
in cities, boroughs and towns, what serves as, 236 
preparation of, in counties, 233 
the City of London, 236 
publication of, 234 
revised, dclivery to clerk of the peace, 235 
lunacy, procedure as to summoning, 244 
nature of, when sworn, 226 
no payment to, in criminal cases, 264 
number of persons required on, 226, 227 
panel, indicted person, when entitled to copy of, 240 
publication of, 245 
precept, duty of clerk of the peace as to, 233 
special, when issue may be tried by, 259, 260 
swearing of, of inquiry and presentment, 240 
on trials for treason or felony, 263 
practice as to, 258, 254 
trial of various issucs by, when once impanclled, 259 
verdicts which may be given by, 257 
viewing by, order for, and procedure, 215 
what is denoted by the word, 226 
when reswearing not necessary, 259 
justices, power of, as to revision of jury lists at special petty sessions, 234 
Lands Clauses Consolidation Act, 1845, non-appearance by juror summoned 
under, penalty, 267, 268 
lists, jury. See jury lists. 
London, county of, qualification for jury service in the, 230 
lunacy inquisitions, jurors on, where drawn from, 240 
jury, procedure as to summuning, 244 
Mayor's Court, London, liability of juror for non-appearance in, 267 
trial by jury in the, practice, 263, 2ui 
metropolis, valuation lists in the, conclusiveness of, 233 
misconduct, juror, of, effect of, 254, 255 
murder, separation of jury not allowed on trial for, 256 
new trial notwithstanding omission to challenge, 252 
notice, jurors, to, where attendance dispensed witb, 239 
number, jurors, of, methods of making up, 252, 263 
when decided by consent, 226, 227 
opinion, expression of, by jury before verdict, effect of, 265 
overseers, costs and ato incurred by, in preparation of Hist, hee 
frayed, 28 : 
duty of, as to preparation of jury lists, 233 
liability of, for neglect of duties, 26 
* overseers,” persons a = term, 233 
ancle, ju ublication of, 245 
De ncitlen AR se of, imposed on jurors and officers of the courts, “v9 
penalty, clerk of the peace, for neglect of duties, 269 
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has . fc in M *s Court or county court, 267 
penal uror, for non-appearance in Mayor's Court or 
% 3 oe the High Court, 267 
when estreated, 268 
summoned under the Lands Claus 
Consolidation Act, 1845...267 
overseers, for neglect of duty, 269 
sheriff, for improper alteration of jurors’ list, 268 
perjury, juror not subject to indictment for, 266 
personation, liability of juror in respect of, 267 
petty jury, disqualification of member of grand jury for service on, 243 
how summoned, 229 
sessions, special, revision of jury lists at, 234 
presentment, classes of, upon which a jury has to adjudicate, 227, 228 
concurring jurymsn, of, how made, 240, 241 
principal challenge, what is a, 247 
prisoner, warning to, of right of challenge, 253 
public duties of a jury, classes of, 227, 228 
publication, jury lists, of, 234 
qualification, jury service, for, in Middlesex, 230 
the City of London, 229 
counties, 229, 230 
quarter sessions, what is included in term, 227 
rank, precedence of, on grand jury panels in countics, 240 
relicf from scrvice, when jurors entitled to, 265, 266 
sanity, duty of grand jury to try indicted person's, 244 
secondary, City of London, duty of, as to the preparation of jury st, 236 
secrecy, oath of grand jury as to, 242 
service, juries, on, disqualification for, 229, 230 
persons exempt from, 230—233 
qualification for, 229, 230 
sessions of the peace, summoning of jurors to, practice, 238 
sheriff, duty of, as to suinmoning jurors, 236, 237 
to keep record of jurors’ service, 266 
“ sheriff,” gaa indicated by term, in practice, 237 
sheriffs, liability of defaulting, 268 
“showers,” appointment and duties of, 246 
epecial jurors, fee usually paid to, 264 
liability of, to serve on common juries, 263 
qualification of, 260, 261 
jury, costs occasioned by trial by, by whom borne, 262 
how constituted, 229 
Striking of, procedure, 261, 262 
when issucs may be tried by, 259, 260 
petty sessions, revision of jury lists at, 234, 235 
verdict, nature of, 257, 258 
summoning officer, declaration to be made by, 239 
summous, juror’s, service of, 239 
ewearing of jury, of inquiry and presentment, procedure, 240 
on trial for treason, 253 
practice as to, 263, 254 
tales, challenge to array of, nature and procedure on, 248 
talesmen, subjection of, to challenge, 251, 262 
time, challenge to the array, for, 248 
treason felony, jury must not separate on trial for, 256 
person indicted for, when entitled to copy of jury panel, 213 
separation of jury not allowed on trial for, 256 
swearing of the jury on trial for, 253 
trial, a fs, By te the array before, how to be made, 248, 249 
erimi issue, of, procedure, 260 
new, grant of, notwithstanding omission to challenge, 252 
trials upon which jury cannot separate, 256 
valuation lists, conclusiveness of, in metropolis, 283 
verdict, discharge of jury ial effect of, 258, 259 


ore, 256 
verdict, expression of opinion before, effect 355 
eaxeral: how dafined, 257 a 
meaning of, 328 
aatare of, which may be given, 257 
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_ JURIES—continued. 
verdict, special, nature of, 257, 258 
what is a, 257 
where and how given, 258 
viewing, duty of jury as to, when necessary, 240 
jurore, by, fees payable on, 265 
order for, by jury, and procedure, 245, 246 


LAND IMPROVEMENT, 
absolute order, effect of charge created by, 297 
improvement charge, for, when made, 296 

aed : er power to make and maintain new drains under Jand of, how 
agricultural improvements, nature of, formerly authorised, 280 

repayment of money expended by landlord out of 

capital money, 288 

alterations, when allowed as improvements, 286, 287 
oe rentcharge, provision for improvement of land by charging land with, 
application, aaa der by, under Public Money Drainage Acts, procedure, 


under Improvement of Land Act, 1864, form of. 294 
how aud by whom made, 
293, 294 
procedure on approval 
of, 2794, 295 
where persons under 
- disability, 204 
apportionment of charge, when may be made, 299, 300 
approval, trustees, by, of tenant for life's asheme, 289, 290 
Board of Agriculture and Fisheries, sr egy to, under the Improvement 
of Land Act, 1864, who may make, 293 
procedure on application to, under the 
Improvement of Land Act, 1864 204 
buildings, alteration to existing, when allowed as improvements, 287 
provision of, where old taken under compulsory powers, 258 
canal company, subscription by Iandowner to, when may be charged to im- 
provements, 300 
canals, duty of landowner where improvement interferes with, 295 
capital money, approval of scheme not prevented by want of, 290 
arising from sale of Jand in Ireland, application of, 279 
expenditure by a Jandiord in agricultural unprovementa allowed 
out of, 288 
out of, allowed in respect cf strects, roads, and 
open spaces, 286 
enactments governing, 279 
how defined for purpose of the Settled Land Acts, 279 
improvements in Scotland where raised in England, 279° 
which may be made out of, under the Settled 
Land Acts, 283, 284 
rebuilding of mansion house, when may be paid for out. of, 287 
redemption of charge out of, 292 ; 
submission of scheme by tenant for life desirous of applying 289 
when charge cannot be paid out of, 292 : 
payment by trustees may be made, 290 
certificate, payment by trustees subject to, 290 fogs 
state of improvement, as to, duty of tenant to obtain, 293 
charge, apportionment of, when may be made, 298 
ect of, when created by absolute order, 297 
enforcement of, procedure, 298 
estate under ent, on, limit of amount of, 281 
extent of land which may be made subject to the, 281 
redemption of, out of capital money, 292 
settled land, on, extent | etabed as to, 288 
when may be registered, 297, 298 


how to be made, 298 
Scanpaales iesprovecent, wivasces authorised by. 285 


object and powers of, 278, 270 
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LAND IMPROVEMENT—continued. 

compulsory powers, provision of new buildings where old taken under, 288 — 

contribution by landowner, towards expense of water supply by district 
council, when allowed, 282, 283 

court, approval of scheme by the, where moncy is in court, 290 

meaning of, under Settled Land Act, 1882...290 

Gistrict council, contribution by landowners to, in respect of watcr supply, 
when improvements, 282, 283 

drainage, gai a for purposes of, procedure under Land Drainage Acts aa to, 


application by landowner under Public Moncey Drainage Acts for 
joan for, procedure, 308—3805 
entry upon land for purposes of, how powcr obtained, 301, 302 
powers given by the various Acts in respect of, 277, 278 
what is included in term under Public Money Drainage Act, 1847... 
304 
ents sels of, on adjoining land for purpose of drainage, how obtained, 
301-—303 
funds in court, when payment out will be directed, 291 
iinpeachment of waste, protection order as a protection against, 298 
Improvement Acts, object of, 278 
improvement charge, absolute order for, when made, 296 
companies, improvements for which advances authorised by, 283 
object and powers of, 278, 279 
provisions of private Acts of, governing advances to 
landowners, 300, 301 
Improvement of T.and Act, 1864, application under, to Board of Agriculture 
and Fisheries, who may make, 293 
itnprovements, agricultural, repayment of money expended by landlord, 288 
alterations for purpose of letting allowed as, 286, 287 
authorised by the Settled Land Acts, 283, 284 
charging land with annual rentcharge for purpose of, 278 
delivery of specifications of, 295 
execution of, by tenant for life, 289 
expenditure out of capital money for, when allowed, 279 
extent of power to charge settled land for, 283 
settled land which may be charged with cost of, 281 
maintenance of, under the Improvement of Land Act, 1864, 
provision for, 299 
repair, and insurance of, liability of tenant for 
life as to, 293 
mansion house, to the, provision for, 280, 281 
nature of watcr supply to be the subject of, 282 
payment oa out of capital moneys, when may be made, 
21 


in respect of past, power of the court to order, 291 
principal heads of, 280 
public, charge for, how effected, 299, 3800 
reconstruction of, how treated, 288 
sanction of, by provisional order, 295, 296 
statutory, interpretation of, 285 
ee enabling limited owners to expend corpus in, 
é 


enbscription to railway, canal, or waterworks company, when 
may be charged to, 300 
workmen's dwellings, when treated as, 286 
works in connection with mines, when. 286 
income, direction for payment for improvements out of, effect of, 291, 292 
insurance of improvements, liability of landowner under the Improvement 
of Land Act, 1864, as to, 299 
tenant for life for, 298 
Ireland, capital money arising from sale of land in, application of, 279 
T.and Drainage Acts, procedure as to advances under, 301, 302 
Land Transfcr Acta, registration of charge under, 298 
landowner, definition of, for purposes of land improvement enactments, 278, 
279 


the Improvement of Land Act, 1864 
..-293, 29§ 


duty of, to keep down rentcharge, 279 
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Ae i MPROVEMENT—continued. 
ndowner, procedure under Public Money Dratnave Acts r ; : 
“by, 303—305 g where fnan required 
right of, to apply to the Board of Agriculture and Fisheries under 
the Improvement of Land Act, 1864...293 
Lands Clauses Consolidation Act, 1845, powers under, as to making drains over 
_ lands of adjoining owner, 303 
limited owner, cost of improvement to, under Settled Land Acts, 279 
powcr of, to improve settled Iand, 276 
maintenance of improvements, liability of tenant for life for, 293 
under the Improvement of Land Act, IS61. 
. provision for, 299 
mansion house, provision for erection or improvement of, 280, 281 
; _ rebuilding out of capital money, when allowed, 287 
mines, works in development and improvement of, when improvements, 586 
money in court, approval of the court to scheme where, 20 
new buildings, erection of, how treated, 287 
provision of, where old taken under compulsory powers, 288 
Open spaces, expenditure out of capital money allowed in respect of, 28h 
private Acts, improvement companies, of, provisions governing advances 
under, 300, 301 
provisional order, protection of landlord from impeachment of waste by, 206 
sanction of improvements by, effect of, 295, 296 
public improvement, charge for, how effected, 299, 300 
Public Money Drainage Acts, application by landowner for loan under, 303, 305 
railway yaaa aed Fat by landowner to, when may be charged to 
improvements, 
rebuilding, mansion house, of, when expense alluwed out. of capital money, 287 
reconstruction of improvement, how treated, 288 
registration, charge, of, when may be effected, 297, 293 
release, charge, of, how made, 298, 299 
rent, right of tenant on payment of charge to make deduction from, 298 
rentcharge, annual, provision for improvements by charging lands with, 278 
duty of landowner to keep down, 279 
repair, improvements, of, liability of tenant for life for, 293 
under the Improvement of Land Act, 1864, provi- 
sion for, 299 
rivers, duty of landowner where improvement interferes with, 295 
roads, expenditure of capital money on, power as to, 254 
salvage, trust property, of, powcr of the court as to, 277 
scheme, approval of, by the court where the moncy is in court, 290 
trustees on submussion by tenant for re, 289. 200 
not prevented by want. of capital money, 29) 
duty of trustees when approving of, 292) — ; 
submission of, by tenant for life where desirous of applying cap tal 
money, 289 ee 
Scotland, improvement of land in, moncy that may be laid out in, 204 
settled land, extent of power to charge, 283 
which may be made subject to charge for improv suerte, 
281 
improvement of, power of limited owner us to, 276 
statutory power to improve, 277 
Settled Land Acts, improvements authorised by, 283, 28) _ 
provision for improvements out of capital moues under, 
279, 280 roe 
sewage, provision of works for supply of. for agricultural PUrprases, “at 
shares, companies, of, how vested when charged to improvements, 300 ae 
specifications, improvements, of, provision for delivery and approval of, 2°59 
statutory improvements, interpretation of, 285 a sista leg 
powers to improve settled land, enactments providing, 287, 20! 
streets, expenditure of capital money on, powers, 259 
tenant, payment of charge by, rights on. 298 sida Hay JIS 
for life, certificate of state of improvemente, how obtained by. 2u- 
execution of improvements by, 289 54 
payment to, for past improvements, when allowed, 201 
power of, to improve settied land, 276 i 
submission of scheme by, to trustees for approval. 289. - 
where payment to be nade out uf 
capial money, -59 
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LAND IMPROVEMENT—continued. 
trust property, power of the court to expend money to be laid ont in tand in 
repair of, 
téistees: approval of scheme by, on submission by tenant for life, 289, 290 
duty of, when approving of the scheme, 292 
where scheme submitted by tenant for life, 289, 290 
liability of, for approving an improvident scheme, 289, 290 
payment out of capital money, when may be made by, 290 
waste, impeachment of, provisional order as a protection against, 296 
wuter supply, contributions to district council by landowner in respeut of, 
how charged, 282, 283 
nature of, to be the subject of an improvement, 281, 282 
watcrworks cempany, subscription by landowner to, when may be charged to 
improvements, 8 
working classes, dwellings for, when improvements, 286 


LAND TAX, 
abatement, land tax, of, where landowner entitled to abatement of income tax, 
810 


where lands overcharged, power of commissioners, 816, 817 
arquittance, duty of collector to give, on payment of tax, 320 
wtion, collector, against, duty of commissioners to defend, 320 
almshouses, exemption of, from the tax, 311 
annuitunts, proportion in which tax paid by, 309 
appeals, duty of commissioners and collectors as to, 317 
finality of commissioners’ decision on, 317 
appoiutment, clerk to commissioners, of, duty of commissioners, 314 
collectors, of, mode of, 317 
Juand Tax Commissioners, of, 318 
apportionment, when tax not subject to, 310 
alrears, return of, tnsuper, provision for, 320 
asscssment, dispute as to, how determined, 317 
duplication of, duty of commissioners as to, 316 
illegal, right of action for trespass for distress in respect of, 319 
‘ mode of making, 315, 316 
place of, 315 
property subject to, 308, 309 
tolls, of, to the tax, 309 
two distinct bodies, by, right of person assessed as to, 315 
asscssors, appointment of, procedure by commissioners as to, 314, 315 
penaltics to which liable, 315 
benefices, redemption of tax in respect of, 322 
Bromley, college of, exemption from the tax, 311 
enpital money, application of, in redemption of scttled land, 327 
ccitificate, charging, right of owner of lands to, on redeeming, 325 
excess of assessment, of, delivery and effect of, 321 
redemption, of, as evidence, 324 
charge, mace. on, duty of owner of, to make allowance to landowner or tenant, 


redeemed lands, on, right of owners to, 325, 826 
eharitable purposes, gifts of land tax for, validity of, 327 
trustces, redemption of tax py 322 
a ha exemption of, for relief of widows and children of clergymen, 811, 
812 
elrepmen: exemption of charities for relief of widows and children of, 811, 
312 
¢elerk to commissioners, appointment of, 314 
cullector, right of, to raise sum demanded by distress, 319 
collectors, appointment of, 317 
duties of, 318 
duty of, az to appeals, 317 
on payment of tax, 820 
inland revenue, delivery of assessments to, procedare, 316, 317 
liabilities of, 318 
remuneration of, 318 
time for demand and payment to, 818, 319 
colleges, exemption of, from the tax, in what instances, 311 
Gouwissioners, appointment of, 318 


easessors by, procedure, 314, 315 
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LAND TAX—continued. 
commissioners, ascertainment of quotas of divisi 
determination of disputes by, $17) YM & SI 
duty of, to prepare duplicate assessments, 816 
meeting of, provisions for time and place, 318, 314 
power of, to unite or create divisions, 814 
qualification of, 313 
questions referred to, 312 
quorum, number constituting, 314 
we liable to a penalty for acting without a qualification, 
companies, capacity in which taxed, 309 
ta sparen = psig of, how recovered, $24 
rown, exemption o e, or its immediate servants from the tax, 
lands, liability of occupiers of, 310 prec eseee 
when tax op may be redeemed, 822 
recovery of tax as a debt due to the, 320 
redemption of land tax on lands held under grant from the, provisions 
as to, 82y 
‘ right of person paying fee-farm rent to the, 310 
death, contractor for redemption, of, effect of, 326 
demand, time at which to be made, 318, 319 
diplomatic immunity, tenant, of, effect of, 309 
disputes, assessmeut, as to, how determined, 317 
distress, action for trespass in respect of, when will lie. 319 
illegal, when no action will he in respect of, 319 
right of collector to raise required sum by, 319 
division, meaning of, 314 
divisions, ascertainment of, by commissioners, duty as to, 314 
power of commissioners to unite or form new, 314 
easement, non-liability of, to tax, 308, 309 
ecclesiastical lands, attaching of amount paid in redemption of, as rent, 380 
redemption of tax on, ncthuds of raising money for, 328, 
¢ 


evidence, certificate of redemption as, 324 f 
exemption as to extraordinary tithe rentcharge in respect. of hop-grounds, 
orchards, fruit plantations, and market gardens, 312 
charities, of, for the relief of widows and children of clergymen, 
311, 312 
extent to which charities, colleges, and hospitals are subject to, 
311, 312 
halls and colleges, of, from the tax, in what cases, 311 
land, of, in occupation of the Crown or its immediute servants, 310 
poor persons, of, from payment, 319 
small livings, in respect of, 312 
statutory, effect of, 312 
whén landowner allowed total or partual. 319 
extraordinary tithe rentcharge, exemptions in respect af, 312 
fee-farm rent, liability of, to proportion of tax, 309 
right of owner where redeemed Jand 3 subject to, 230 
person paying, when payable to the Crown, 310 
fines, penalties and forfcitures, recovery of, 320 
fire insurance companies, liability of sharcholders of, 399 
fruit plantations, exemptions from extraordinary tithe rentcharge in respect 
of, 312 ii 
gifte, land tax, of, for charitable purposes, validity of. 327 P F 
glebe lands, redemption of land tax on, powcrs of incumbent, 328, 329 
darian right of, to redeem, 321 . ‘ 
alls, cases in which exempt from tax, 311. 312 
Hampstead waterworks, liability of shareholders of, 309 
hereditaments, liability of, to assessment. 305 or eee 
hop-grounds, exemption from extraordinary tithe rentcharge parable in reape: 
of, 312 
hospitals, exemption of, from the tax, 311, $12 
illegal distress, when no action it lie “ poner of, 319 
income, exemption of landowner of small, - : 
infants, Fedeinption of tax on property of, application of Settled Land Acta, 
$27 


inatalments, default in payment of, liabilities on, 32% 
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LAND TAX—continued. ; ; 
instalments, payment of redemption money by, provision for, 325 
tnsuper, returning arrears, provision for, 320 
joint owners, right of redemption in, 322 
and Tax Commissioners. See commissioners, 
land tax, origin of, 308 
payment to be perpetual, 312 
property upon which charged, 308 
landowner, when exempt from tax, 310 
liabilitics, collectors, of, 318 
liability, persons executing the Acts, of, extent of, 313 
livings, small, exemptions in respect of, 312 
lord of the manor, how far assessable, 308 
lunatics, redemption of tax on property of, powers, 327 
market gardens, exemption from extraordinary tithe rentcharge, 312 
Marylebone waterworks, liability of shareholders in, 309 
money in court, application of, for purpose of redemption, 327 
New River Company, liability of shareholders in, 309 
notice, appeal, as to time and place for, duty of collectors as to, 317 
occupier, effect where subject to diplomatic immunity, 309 
orchards, exemption from extraordinary tithe rentcharge, 312 
owner, right of, to deduct proportion payable by annuitant, 309, 310 
payment, land tax, of, to be perpetual, 312 
time at which to be made, 318, 319 
penalties, extent to which persons executing the Acts are liable, 313 
fines, and forfeitures, recovery of, 820 
liability of assessors to, 315 
persons summoned to the commiasioners for appointment 
os assessors, $14, 315 
poor persons, exemption of, from payment, 310 
j roccedings, recovery of fines, penalties and forfeitures, for, how brought, 820 
qualification, Land Tax Commissioners, of, 313 
quit-rents, liability of the lord of the manor to asscssment for, 308 
quorum, number of commissioners constituting, 814 
recovery, tax, of, collector’s power of distress, 319 
in respect of tithes, power of collectors as to, 319 
redcmption, application of moueys received from, 325 
certificate as evidence of, 324 
effect of, 329 
land abutting toll bridge, of tax on, effect of, 309 
payment of amount assessed, provision for, 324, 325 
persons entitled to, 321, 322 
price of, how calculated, 324 
procedure for, 323 
raising of funds for purpose of, 326-—-329 
settlement of questions of contract arising on, 324 
rent-service, liability of to proportion of tax, 309 rs 
acqviestrator, right of, to redeem the tax, 822 
eettied land, application of capital money for purpose of redemption, 327 
shurebolders, New River Company, in, liability of, 809 
or tad las companies, of the, right of, to redeem, 


emall livings, exemptions iu respect of, 312 
statutory exemptions, effect of, 312 
siuiplus land tax, treatment of, 321 
tenant, diplomatic immunity of, from tax, effect of, 309 
liability of, 309 
right of, to deduct proportion payable by annuitant, 809, 310 
Thames waterworks, liability of shareholders in, 809 
ae cutting and sale of, for purposes of redemption of land tax, provisions, 
ae f 
tithe rentcharge, extraordinary, exemptions in respect of, $12 
tithes, recovery of assessment on, power of collectors, 319 
toll bridge, redemption of tax on land abutting, effect of. 309 
when exempt from tax where abutting land cxonerated, 303 
tolls, recovery of assessment on, power of collectors as to, 319 
when exempt fram tax, 309 
trus‘ces, powers uf, as to raising money for redemption, 326~—329 
right of, to redeem, 821 
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LAND Sacer atebrnapts 
unoccupied lands, provision for recovery of tax j 
waste land, place of assessment of, BiB ipa hed 
woodlands, assessment and recovery in respect of, 319 


LANDLORD AND TENANT, 
abandonment by tenant, liability for rent not affected by, 480 
abatement of nuisance, how order for, obtained by local authority, 493 
acceptance, offer and, when forming a concluded contract, 370 
_ written, of verbal offer, necessity for stamp, 877 
sion beeae ury, oo ‘ be when lessee liable, 498 
ovenant for quict enjoyme i i 
prcomiest Gy Bed q joyment, for, possession a condition 
double rent, for, when tenant liable for, 551 
value, for, liability of tenant or other person to, 651, 555 
for use and occupation, nature of, 487 
iar aondiond must show to succeed in, 487, 


when may be brought, 486, 487 
recovery of possession for, procedure, 658, 659 
rent, for, right of landlord to bring, 486, 487 
adjoining lessees, liability as between, 591 
owners, rights between, as to trees, 431 

administrator, powers of leasing of, 347, 318 
advance, payment of rent in, nature of, 471, 472 

eer a recoverable in, where laudlurd sucs for use and occupation, 


adverse claimant, possession of premises, for, duty of tenant, 5659 
advertisements, when putting up, not breach of covenant against causing 
annoyance, 518 
agent, authority of, to give valid notice to quit, 452 
doctrine of confirmation not applicable to leaye made by infant's, 349 
essentials where agreement entered into by, 372 
notice to quit by, when effectual, 451 
ayvreement, building, intercsts of builder under, 667, 668 ° 
provision for forfeiture in, 668, 569 
by landlord to pay all rates and taxes, nature of, 490 
collateral, writing not necessary to validity of, 373 
conferring possession of goods, when a Jeare, 341 
essentials necessary when entcred into by agent, 871 
fur lease, admissibility of, parol cvidence of part performance, 
375, 376 
breach of, right of pe to muintain action for specifia 
performance on, 378 
description of property in, 374 Etta 
distinction between a lease and an, 066, 367 
fixing of term in, 874, 375 
invalid lease when operating ag, 38h 
necessity for writing, Sil 
parties in, how described, 374 
tights of party in action for breach, 380 
stamp duty on, 377 
statement as to rent in, dio 
terms essential to, 369, 370 
when construed as 4 eta gees 
erating as a demise, She 
epecitic al formance will net. be granted of, 379, 
380 
uce rent, to, writing necessary for, 467 
Lobilities a a cacuatic rates and taxes which may be the subject 
89, 490 
iy ter, writing not necessary to validity of, 338 
rates and taxes, to pay all, extent of, 490 
underlease, for, provisions ta aera 410, 411 
ent operates a% an. <i. ; 
yeasiy tenancy, for, sits generally specifically enforced, 3879, 
880 


 acrees to let,” extent of operation of words, 368 
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LANDLORD AND TENANT—oontinued. 
agricultural compensation, right of tenant to set off against, 479 
fixtures, rights of tenant as to, 566 
rule =. be right of removal by tenant not applicable 
to, 4 
holding, Ireland, essentials to valid notice to quit in, 449 
land, machinery useful to, when fixtures, 420, 421 
lease, covenant restricting removal of produce, 564, 565 
custom of the country as affecting form of, 563, 564 
statutory provisions incorporated in, 563 
tenancy, rules as to management of holding during, 563, 564 
tenant, right of, as to emblements, 565, 566 
to compensation, 566, 567 
alteration, as to term before execution, effect of, 395 
alterations, expenditure in, as evidence of part performance, 376, 377 
aenoy ence, nuisance, or damage, covenant by lessee against, when broken, 
51 
apportioucd rent, how, recovered, 483 
liability of lessce for, on surrendering between two rent days, 
83 


apportionment, none in case of unlawful eviction by the landlord, 485 
rent, of, mode of, 482, 483 
where part of the premises surrendered, 484, 485 
position of tenant changed, 483 
reversion severed and rent payable to different persona, 
484 


tenant unuble to take possession, 486 
“appurtenances,” what will be included by term, 413 
arrear, when rent becomes in, 471 
assessincat, abatement of nuisances, in respect of, how made, 482 
increased, liability as between landlord and tenant in case of, 491 
recovery of expenses by local authority by direct and indirect 
assign, covenant not to, when broken, 676, 677 
lessce’s right to, extent of, 575, 576 
li¢ence to, form and effect of, 580, 581 
assignee, acceptance of, as tenant by lessor, 581, 582 
covenant of indemnity by, effect of, 593, 594 
extent of liability on covenants in original lease, 588, 589 
liability of, after re-assignment, 592 
to costs incurred by lessee on breach of covenant, 594, 595 
observe negative covenants, 590, 591 
indemnify lessee, 592, 593 
position of unlawful, 581 
reversion to ticd house, of, extent of liability of tenant to, 573, 574 
assignees, persons liable as, 589, 590 
eesignment, condition against, when broken, 533, 534 
conditions of lessor’s consent to, 579 
copyholder, by, of leasehold interests, 346 
covenant against, effect of death of Iessee on, 577, 578 
not broken by involuntary, 677 
remedy for breach of, 581 
when unreasonable, 389 
form and mode of, 582 
liability of lessee after, 592 
licence, when capable of, 339 
registration of, with superior landlord, 490 
reversion, of, liability of lessor after, 597 
when underlease operates as an, 406, 407 
** agsurance,” what term includes, 342 
“at any time,” determination of tenancy at, notice required, 445 
‘at the best rent,” lease under power to be. effect of, 863 
attestation, necessity for, where deed subject to registration, 395 
attornment, definition of, 335 
estoppel created by, 836 
mortcagor, by. effect of, Aap . e 
receiver, to, by person possession, effect 358 
tenant, by, effoct’ of, 335, 836 : ‘ 
auctioneer, minute of terms of letting by, stamp necessary to, 877, 878 
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LANDLORD AND TENANT—continned. 
bankruptcy, covenant “not to assign,” not broken by, 577, 600 
disclaimer in, right of trustee as to, 653, 654 
lessee, of, devolution of property on, 600 
parka npr Drove he forfeiture on, 512, 643 
usteé In, When entitled to specific perfermance e 
for lease, 379 p ¢ performance of agreement 
Bedford Level, when lease of land in, requires registration, 401, 402 
bill of exchange, acceptance of, no discharge for reut., 474 
Board of Agriculture and Fisherics, consent by, necessary to grant of building 
lease by university or college, 366 
boundary roads, extent to which included in demise. 414, 115 
breach of er revocation of licence amounting to, rights of licensee, 
covenant, not authorised by, reservation of penal rent, 470 
quiet enjoyment, fur, a question of fact. 627 
acts involving, i28 
eee damages in action for, 
Wara?, Ue 
building agreement, interest of builder under, 607, 50S 
provision for forfeiture in, 568, 669 
rent payable under, liability of Inuilder, 568 
when specifically enforced, 3879 
lease, grant by university or college, how power exercised, 366 
Tights and liabilitics of builder under, 563 
building societies, puwer ol, Lo yianut or take land upon lease, 392 
buildings, intention to re-erect, necessary to right to remove, 424 
new, allowance to tenant for, not as of rizht, 417 
when not removable as Gxtures, 124 
burdens, meaning of, in covenant to pay, 494 
business, covenant not to carry on, extent of meaning of, 516-618 
cestui que trust, when notice to quit may be given by, 452 
charges, covenant to pay, to what extent binding on Teasce, 491 
imposed by local authority, payment of, the subject of agreement, 
489, 490 
ables yi a sroveruents fpr, by whom 
payable, 49 
ebaritable purposes, provisions rezulating the granting of leases for, 342 
charities, leasing power of trustees of, 342 
*‘close,” meaning of, 412 
collatera] agreement, writing not necessary to, validity of, 373 
stipulations, when affecting stamp duty, 39), 400 
colleges, powers of leasing conferred upon, 366 . 
Common Law Procedure Acts, limitation ye pre for relief againat forfeiture 
under, f44, 1b 
tight of underlessce to relief against forfeiture 
under, 645 
companies, right of, to hold and grant. leascs of lands, 312, 3433 - 
compensation, agricultural, right of tenant to set OF apainst rent, 479 
breach of covenant, for, as condition of reJief, 541 
right of agricultural tenant. to, 506, 567 
completion, practice relating to, 391—36 
concurrent lease, when and how granted, 404, 40% 
condition, determination of term created on, bJ1, n32 . 
implied, on letting of furnished house, 569, 570 
meaning of, 368 ; 
precedent, option of purchase, to, observance necessary, 391 ; 
consent, assignment, to, cai? ee vortasonable withbolding of, what ia, 
479, 6 
conditions of lessor’a, 579 
grounds of refusal by Jesvor, DSO 
right of lessee where Iesser refs, 579 
necessity for, on grant of Icase of copyhulds, dhs 
waiver or withdrawal of notice to quit, to. cHect of, fof 
when necessary to grant of underlear:, 383 
fovsideration, place of mentivn in a lease, Jhb 
stamp duty on, 395) 4s 
when in separate parts, 02 
gtatement in Icsse as to vuiue of, when sufficient, 399 
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LANDLORD AND TENANT—continued. 
construction, incorrect notice to quit, of, 450 
contingency, notice to quit given on, when invalid, 450, 451 
contract, as the basis of a tenancy, 335 
contents of formal, for a lease, 371 
informal, operation of, where terms agreed, 371 
relation of landlord and tenant is one of, 387 
Conveyancing Acts, provisions of, relating to re-entry on forfeiture, 689, 
540 


co-owners, notice to quit by, how given, 462 
coppice, right of tenant of, as to cutting timber, 430 
eopyhold, licence necessary to grant of lease of, 383 
rentcharges, right of tenant to deduct from rent, 479 
copyholder, leasing powers of, 344, 345 
corporations, powers of accepting and granting leases in, 346, 347 
corporeal hereditament, essentials to create a tenancy of, 337 
costs, lessee’s liability for, extent of, 403 
liability of assignee to lessee for, on breach of covenant, 594, 595 
lesseo as to, on application for relief against forfeiture for 
non-payment of rent, 546 
when pranted relief against forfciture, 542 
preparation of lease, of, liability, 402, 403 
counterpart, agreement for lease, to, stamp duty on, 377 
party entitled to, 394, 395 
purposes of, 394—396 
right of lessor on loss of, 396 
stamp duty on, 400 
when essential, 396 
county court, right of landlord to proceed in, for recovery of possession, 569 
court, grant of lease under the authority of the, 365, 366 
covenant against assignincut or underletting, when unreasonable, 389 
no relief against forfciture on breach of, 542 
remedy for breach of, 581 
noisome or offensive trade or business, when broken, 518 
nuisance, annoyance or damage, when broken, 516 
: underletting, when broken, 578, 579 
use of preniiscs as public-house, tavern, or beershop, when 
broken, 618, 619 
breach by infant, no confirmation on attaining full age, 852 
of, not authorised by reservation of penal rent, 470 
construction of, when lessce liable to “‘ impositions,” 495, 496 
express, when obligation imposed amounts to, 387 
form of, where lessee to pay subsequent charges under Private Streeta 
Works Act, 1892...494, 495 
indemnity, of, by assignee, enforcement, 593, 594 
insure, to, breach of, what amounts to, 522 
by lessec, when to be carried into effect, 522 
usual practice as to, 521 
maintenance of licence, for, extent of, 572 
**not to assign," not broken by involuntary assignment, 577 
when broken, 576, 577 
mot to carry on business, extent of meaning of, 516—518 
trade, meaning of, 516—518 
remove trees, effect of, 133 
quiet enjoyment, for, acta involving breach of, 528 
breach of, a question of fact, 527 
duration of, implied, 526 
effect of, 524 
rant not enlarged by, 528, 529 
ow implied, 526, 626 
measure of damages for breach of, 529 
of flats, extent of, 571 
payment of rent not a condition precedent ta 
performance of, 525 
usual form of, 523, 524 
rates, taxes and assessments, to pay, nature of, 492 
rebuild, to, extent of tenant’s liability under, 508, 509 
zenewal, for, effect of, 461, 462 
necessity for strict obvervance of, 462, 468 
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covenant, renewal, for, perpetual, when court will give effect to, 462, 464 
es lessee to grant underlease when lease contains, 


repair, to, breach of, on pulling down premises, 508 
construction of tenant’s, 505, 506 
effect when on notice, 510 
extent of liability of landlord under, 511, 512 
liability of tenant where conditional on landlord put- 
ting premises in repair, 509 
premises destroyed by fire, 620 
remedy for breach of, 510, 611 
restricting right to remove tenant’s fixtures, how cxpres-ed, 427 
restrictive, waiver of, what will amount to, 519 
usual, as to payment of rates and taxca, 491 
when tenants in common should join in suing on, 3+ 
covenants, effect of merger of term on, 5653 
enforcement of, by successors to reversion, 595, 596 
on severance of reversion, 596, 6597 
head lease, in, provision for observance of, on grant of under- 
lease, 408, 409 
landlord’g what are, 368 
lease of tied house, in, benefit in, devolves with reversion, 573 
implied condition in respect of, 573 
lessee’s, benefit of, when running with the land, 586, 587 
‘running with the land," rules relating to, 684 
lessor’s, when “‘ running with the land,” 587, 588 
liability of lessee on, extent of, 588, 589 
licence, as to, what usually inserted, 572, 573 
nature of negative and positive, 534 
negative, liability of assignee to observe, 690, 59) 
restrictive, as to user, enforcement of, 615, 616 
tenant’s, what are, 887, 388 
underlease, in, provision as to, in agreement, 410, 411 
unusual, what may be, 389 
usual, in lease of licensed premises, 671 ° 
what are known as, 388, 389 
when “running with the land,” 684 
criminal proceedings, liability of lessor to, on making furcible entry, 657, 658 
crops, damage to, liability of shooting tenant for, 434 
Crown lands, lease of, provisions regulating the grant of, 347 
lease, exercise of option relating to, 39% 
custom, agricultural, statutory power overriding, 565 
as affecting form of agricultural Icase, 563, 561 
leasing powcrs of copyholder, 844, 315 
damage, removal of fixtures by tenant must be without, 423, 478 
trces by cattle, to, duty of lessce when excepted, 432 
damages, a ok retried of lessee in, where premises negligently destroyed 
re, 6 
miausane of, for breach of covenant against assigning, 581 
for quiet enjoyment, 59, 530 
non-repair, 612, 513 
on failure of tenant to deliver up premises at en] of 
tenancy, 556, 557 
when given in action for waste, 600 
where lessor’s title defective, 380 
power of the court to award, where specific performance ceuld be 
ordered, 381 
remedy for breach of covenant to repair is in, 610, 511 
right of licensee to recover, fur breach of contract, $39 
dangerous trade, covenant against noisome or offensive, not broken by carrying 
on, 518 
death, lessee, of, devolution of interest on, 598 
effect of, on covenant against assignment, 577, 678 
party to tenancy at will, of, effect of, 437 
tenant at sufferance, of right of successor, 438 
deduction, drainage and paving expenses, rights of tenant as to, 477, 478 
income tax, of, from rent, 476, 477 
deductions, allowed from rent, 474 
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deductions allowed to underleasee on payment of rent, 475, 476 
deed, attestation of execution, necessity for, when subject to registration, 395 
necessity for, on assignment of lease, 582 
where lease within the provisions of the Real Property 
Act, 1845...384 
defective lease, under power, relief given in equity, 363, 364 
defects, non-liability of tenant for inherent, 506 
delay, effect of, on claim for specific performance, 380 
delivery, date of, as date from which lease by deed takes effcct, 386 
demise, agreement for lease, when operating as a, 369 
covenant for title not implied by use of word, 527 
effect of word, as implied covenant for quiet enjoyment, 525, 526 
fixtures passing under the, 416 
use of word in deed, 387 
deserted premises, recovery of, 561 
determination, tenancy at will, of, by landlord, when implied, 436, 437 
term, of, when arising in effect of condition, 531, 532 
dignities, incapability of, to be the subject of leases, 34] 
disclaimer, bankruptcy, in, right of trustee as to, 553, 554 
discrepancy, between lease and counterpart, part prevailing, 396 
distrain, right of lessor to, under agreement for a lease, when arising, 367 
distress, as remedy of landlord for recovery of rent, 485, 486 
grant of underlease, when affecting right of, 406 
no right of, in landlord where tenant holds at sufferance, 439 
dotards, right of tenant to remove, 429 
double rent, action for, when tenant liable to, 554 
value, action for, when tenant or other person liable to, 554, 555 
nature of remedy for recovery of, 555, 556 
sufficiency of notice to involve payment of, 555 
druinage expenses, right of tenant as to deduction, 477, 478 
“ duly,”” meaning of, when referring to payment of rent, 391 
dutics, liability of lessee where covenant to pay rates and taxea includes, 493 
So NDE nous, unfurnished, no implied warranty by landlord as to fitness 
of, ? 
easciments, express reservation of, effect of, 416 
inclusion in grant, when of necessity, 416 
of, in modern grant, 414, 415, 416 
ejectment, rights of tenants in common to bring separate action in, 343, 344 
emblementa, right of tenant as to, 565, 566 
encroachments, presumption where waste inclosed by tenant, 561, 562 
enjoyment, quiet, effect of covenant for, 524, 525 
interference with, a question of fact, h27 
usual form of covenant for, 523, 524 
enrolinent, lease by tenant in tail, of, necessity for, 360 
entry, forcible, liability of lessor on effecting, 557, 558 
necessity for, to secure full benefit of lease, 404 
right of, liability of lessor in absence of reservation of, 518 
to cut timber, when implied to lessor, 482 
when implied to lessor, 518, 514 
tenant, by, after grant, necessity for, 335 
equitable assignee, inability of, to exercise an option to purchase, 392 
equity, relief against defective leases granted in, 864 
eatate agent, general authority of. to give notice to quit, 452 
estoppel, created by attornment, 836 
lease under powers, when good by way of, 361 
payment of rent operating as an, 473, 474 
title of landlord, when created by, 336, 337 
eriction, Hability of lessee for rent after, 479, 480 
tenant. of, unlawful, no apportionment in, 488 
what will amount to, 480 
when by person claiming under title paramount, 480. 481 
gic acinar parol, admissibility of, as to part performance of agreement for 
eare, £ 
exception, “timber and other trees,” of, to what it extends, 481 
trees, of, from demise, extent of, 431 
liability of lessee on cutting, 433, 433 
exceptions, lease, in, nature of, 437 
executor, avoidance of liability of, as assignees, 599 
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executor de son tort, when liable as an assignee, 598 
enforcement of agreement for lcase against, terms of order, 880 
extent of liability of, as assignee, 598, 599 
right of, to sue for breach of covenant four damage to trees in 
lessor’s lifetime, 432 
powers of leasing of, 347, 348 
when lease may be granted by, 348 
executory agreement, effect of payment of rent on, 368 
when instrument construcd as, 368, 369 
expiry of lease, effect of remaining in possession after, 435, 436 
express covenant, when obligation enforced by lease amounts to, 387 
farm buildings, what is included in, 412 
grant of, what is included in, 412 
fences, duty of tenant as to, 514, 615 
fire, liability of lessee for rent where premises destroyed by, 481 
to rebuild in case of, extent of, 619, 520 
under covenant to repair where premises destroyed by, 
extent of, 520 
lessor where premiscs destroyed by, extent of, 520 
suspension of rent in case of, when lessee entitled to, b22, 62 
when lessee liable for damage caused by, 498 
insurance, right to moneys payable in respect of, not affected by option to 
purchase, 392 
fixtures, agricultural, right of tenant as to, 565 
alteration in position of, effect of, 428, 429 
buildings not removable by tenant as, 474 
examples of, 418—420 
fittings to fixed machinery in nature of, 421 
liability of underlessee in respect of, 410, 411 
new lease, effcct on tenant’s right to remove, 425 
ornamental, right of tenant to remove, 422, 423 
removal by tcnant, must be without damage, 423, 42 
test to determine nature of, 417, 418 
time for removal by tenant, 424 P 
trade, right of lessee to remove, 421, 422 
when irremovable, 417 
passing under the demise, 416 
* fixtures,” what will be included in term, 426 
flats, landlord's covenant for quiet enjoyment of, extent of, 571 
Oe eee regulating, relation of landlord and tenant applicable to, 
570, 5 


forcible entry, liability of lessor on effecting, 557, 558 
forfeiture, bankruptcy, on, statutory provisions as to, 542, 543 
clause, construction of, 532, 533 
compensation as condition of relief against, 541 
effect of, on underlease, 531 
waiver where there is a continually recurring cause of, 
538, &39 
form of statutory notice to be given before action taken for, 640 
grant of lease by copvholder, when liable to, 346 
impugning lessor’s title a ground for, 632 
mortgage by sub-demise when occasioniny, 57! 
provision for, in building agreement, 568, 569 
relicf against, limitation of time for, 544, 545 
right of underlessee as to, 615, 546 
when given to an underlessec, 543, hit 
statutory provisions as to relief against, 539, 549 
when accruing under proviso for re-entry, 630, 631 
freehvld estate, creation tn futuro, rule against, 459, 460 
exclusion of lessce’s right to call for the title to the, 382 
freebolds, lease by married woman of non-separate, invalidity of, 355 
friendly societies, powers of leasing of, 348 
“ fruit,” legal acceptation of term, 431 ; 
furnished house, breach of implicd condition on letting, what will amount 
to, 569, 57U 
implied condition us to fitness for habitation, 569, 670 
right of tenant to alter position of furuiture in, 570 
future lease, creation of tnteresse termini by, 405, 406 


( 41) 


INDEX. 


IANDLORD AND TENANT—continued, 

game, duties of landlord and tenant where reserved, 433, 484 

ownership in, 483 ; 

reservation of, rights of lessee where lease provides for, 438 
garnishee order, when made in respect of rent due, 473 
gas fittings, practice not to treat as fixtures, 421 
good rome le repair, liability of tenant under covenant to keep premises in, 

507, 50 
grant, not enlarged by covenant for quiet enjoyment, 528, 529 
grantee, reversion, of, extent of liability of, 597 
extent of, right of, 597 
grantor, inability of, to grant fresh licence to defeat purpose of first, 338 
revocation of licence by, 338 
grass, purchaser of, when held to have exclusive possession of, 337 
ground game, rights of lessee as to, 433 
growing crops, assignee of, extent of right of, as to removal, 425 
right of tenant as to, 565, 566 

eu eantes: payment of penalties contained in lease, for, provision for stamping, 


guardians, effect of lease by, 351 
in socage, extent of leasing powers, 351 
limited powers of leasing, when appointed by the court, 351 
guest, liability of lodging-house keeper as to goods of, 339 
tenant's, liability of landlord for injury to, when caused by nca- 
repair, 605 
half a year, how reckoned for purpose of notice to quit, 445, 446 
head lease, necessity for intending underlessee to inspect, 409 
provision for observance of covenants in, or grant of under- 
lease, 408, 409 
hcir-at-law, right of, where property leased by infant, 349 
*‘ hereditamecnts,”’ meaning of, 413 
bolding over, effect of, where tenant pays rent, 441 
terms of tenancy created by, and payment of rent, 443 
when not amounting to waiver of notice to quit, 455 
honours, incapability of, to be the subject of leases, 341 
*‘ house,” meaniag of, in grant by leasc, 412 
house agent, extent of authority of, to bind principal, 372 
Housing of the Working Classes Act, 1890, conditions implied by, on letting 
small houses, 603 
IIousing, Town Planning etc. Act, 1909, implied undertaking to keep in 
Tepair under, 604 
husband, lease by, of wife’s land under the Settled Estates Act, 354 
identity, property in lease, of, evidence of, 411 
immoral purposes, effect of use of premises for, with lessor’s knowledge, 515 
implied condition, as to letting of small houses, 503 
covenant, quiet enjoyment, for, duration of, 525, 526 
surrender, change in position of tenant as effecting, 550 
impositions, construction of covenant imposing liability as to, on lessee, 495, 496 
liability of lessee covenanting to pay, 494 
under full covenant to puy, not affected by 
short term, 496 
improvements, expenditure on, as evidence of part performance, 376 
non-liability of tenant for, when effected by landlord, 506 
permanent, right of agricultural tenant to compensation for, 567 
stamp duty on, when charged as on a consideration, 399 
income tax, covenant for payment by tenant, invalidity of, 476 
deduction of, on payment of rent, 476, 477 
insurance premium not. to be deducted by lessor for purpose of, 521 
incorporeal hereditament, as the subject of a lease, 840, 841 
ere ta land to which not appurtenant, effect 
grant of, when seal essential to validity, 339 
lease of, ween deed necessary, 384 
single rent reserved in respect of land and, how 
treated, 466 
increased rent, reservation of, nature of, 469 
stamp duty on instrament gr itae § 399 
indemnity, covenant of, by aasignee of lease, 5938, 694 
enforcement of eovenant of, 594 
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indemnity, lessee’s right to, as against assignee, extent of, 502 
indus societies, powers of leasing of, sig. een 
infant, lease by, effect of, 348, 349 
under the Settled Estates Act, 1877, when granted, 351 
of lands of, powers under the Settled Land Acts, 1882—1890,..350 
to, effect of, 852 
lessor, confirmation of lease by, what will amount to, 849 
surrender of lease by, power of court as to, 852 
tenant for life, lease by, how order as to, obtained from the court, 350 
powers of trustees of settlement of, as to leasing, 850 
injunction, grant of, to restrain waste, 500 
insurance, liability of lessee to account where effecting separate, 522 
money, application of, 523 
office, stipulations as to, 521 
usual, covenants for, 521 
insure, breach of covenant to, what amounts to, 522 
interesse termini, creation of, by lease commencing at future date. 405, 406 
nature of an, 404 
what is an, 335 
invalid lease, incorporeal hereditaments, of, effect of, 385, 386 
when operating as an agrcement for a lease, 385 
investigation of title, restriction of rights of lessee, 881, 383 
Treland, essentials to valid notice to quit agricultural holding in, 449 
joint tenants, essentials to effective lease by, 343 
separate powcr of, to lease share, 543 
land, demise of, no implied warranty by landlord on, 501 
lease under power, how far affecting, 362 
power of companies as to holding and granting leases of, 342, 313 
what is included in term, 840 
“land,” meaning of, when used in a lease, 411, 412 
land agent, extent of authority of to bind principal, 372 
registry, registration of lease at the, 402 
tax, payment and deduction of, 477 
er Clauses Acts, covenant not to assign not broken by assignment under, 


lease, agreement conferring possession of goods, when a, 341 
for, terms essential to, 369, 370 
when construed as a lease, 367, 368 
agricultural, custom of the country as affecting form of, 563, 564 
building societies’ powers to grant or take land on, 342 
change in provisions of, or in the rent, when creating a surrender, 550 
conditions of covenant in, necessity for strict observance of, 402, 
463 
consideration for, as to mention of in deed, 386 
contents of, 386, 387 
copyholder, by, when valid, 344, 845 
corporations, by and to, powers, 346, 347 
costs of preparation of, liability for, 402, 403 
creation of, where for more than three years, 3534 
Crown lands, of, provisions regulating the grant of, 317 
deed, by, date from which taking effect, 386 
distinction between, and agreement for a lease, 366 
execution in duplicate, object and practice relating to, 391, 395 
executors and administrators, by, powers, 347, 318 
for life, creation of, 460 
effect of covenant for renewal, 461 
form of, 461 
nature of interest created by, 459, 469 
tenant under, not subject to Settled Land Act, 1882...459 
years, duration of term, 457, 408 
effect of instrument granting, 456, 457 
friendly societies, by, 348 
future, creation of interesze termini by, 405, 406 
grant of, in peftpetuity, effect of, 458 
guardians by, effect of, 351 
judustrial societies, by, 348 
infant, by, effect of, 349, 350 
to, effect of, 352 
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lease, invalid, of incorporeal hereditaments, effect of, 885 
licence and, distinction between, 337 
married woman, by, when as feme sole, 858 
mortgagor or mortgagee, by, statutory powers, 356, 357 
not exceeding three years, how created, 383 
of what may be granted, 840 
options to renew and determine, 393, 394 
power, under, to be “at the best rent,” effect of, 363 
receiver, by, effect of, 358 
registration of, 400—402 
Settled Estates Act, 1877, under the, powers of the court as to, 365, 364 
scttled land, of, by tenants for life, 344 
under powers, of, effect of, 361 
tenant for life, by, how granted, 358, 359 
in tail, by, powers as to, 360 
trades unions, by, 348 
what is incapable of being the subject of a, 341 
“lease,” restriction of term, 341 
leascholds, lease by married woman of non-separate, invalidity of, 356 
Leases Act, 1849, effect of, where lease under power defective, 364 
legal estate, acquisition of, by lessor, effect of, 336 
lessee, benefit of covenants of, when running with the land, 586, 587 
death of, devolution of interest on, 598 
devolution of property on bankruptcy of, 600 
extent of liability of, for costs of preparation of lease, 403 
infancy of lessor not ground for repudiation by, 349 
infant, avoidance of leasc to, on attaining full age, 352 
liability of, after assignment of lease, 592 
assignee to indemnify, 592, 593 
for apportioned rent, when surrendering between two rent 
days, 483 
cutting trees excepted out of demisc, 432, 433 
waste, extent of, 498—i00 
on covenants, extent of, 588, 589 
under covenants to pay, duties, outgoings, impositions or 
burdens, 493, 494 
Bets premises destroyed by fire through negligence, 519, 
right of, to assign or underlet, extent of, 575. 576 
call for lessor’s title, restriction of, 382 
underlease when lease contains covenant for renewal, 464 
where game reserved, 433 
lessor cannot make title to whole of the property, 380 
legsces, adjoining, liability as between, 591 
lessor, acceptance of assignee as tenant bv, when not inferred, 581, 582 
covenants by, in lease, what are, 388 
when “running with the land,” 587, 588 
determination of tenancy at will by, 436 
extent of liability of, sf ae to tenant's guest caused by non-repair, 
4 


to repair, 501 
under covenant to repair, 51], 512 
where premises destroyed by fire, 520 
knowledge of, as to use of premises for iMegal or immoral purposes, 515 
liability of, after assignment of reversion, h97 
when non-repair amounts to public nuisance, 504, 505 
no es warranty by, as to fitness of unfurnished house for habitae 
tion, 
right of entry of. to cut excepted timber, 432 
jn respect to timber, 430 
gervice of notice to quit on, 453, 454 
title of, investigation of, 381—383 
when created by estoppel, 336 
letter, contract by, sufficiency of, 371 
licence, agreement for, writing not necessary to validity of, $38 
povenant for maintenance of, extent of lessee’s Liability under, 571, 
ry 
effect of non-compliance with, by copyholder, 345 
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licence, essentials of, to give an exclusive right, 8387 
grant of lease by copyholder without, effect of, 845 
inability of grantor to grant fresh licence to defeat yurpose of frat, 


mature of, 338, 339 
necessity for, on leasing of copyholds, 388 
removal he fixtures after determination of term, for, when seal neces- 
eary, 
usual covenants as to, 572, 573 
when grantor may revoke, 838 
irrevocable, 339 
necessary to grant of underlease, 383 
running with copyhold land, 345 
to assign, form and effect of, 580, 581 
licences, instances of, 337, 838 
licensed premises, usual covenants on lease of, 571 
licensing compensation rate, tenant’s right to deduction in respect of, 479 
life interest, lease by married woman of, how granted, 354, 355 
limitation, time, of, for relief against forfeiturc, 544, 545 
local authority, option in, to claim paving and other expenses from laudiord or 
tenant, 489 
recovery of paving expenses by, 491, 492 
“lock up” shop, non-liability of landlord of, to protect tenant's goods, 339 
lodger, position of, when landlord retains control, 339 
property of, liability of lodging-house kecper as to, 339 
rights of, to conveniences of house, 339 
lodgings, tenancy from year to year of, not presumed, 441, 442 
lunatic, lease made by, effect of, 353 
property of, statutory provisions as to, 353 
magistrates, recovery of possession of small tenements before, 
559—561 
market gardener, rights of, as to removal of trees and shrubs, 43] 
married woman, invalidity of lease by, of non-scparate property, 355, 856 
lease by shar of non-separate property of, effect of, 355, 
b 
of life interest, how granted, 354, 356 
under a power, 354 
to, effect of, 356 
leasing powers of, 353 
tenant in tail, lease by, 354 
when statutory leasing powers of tenant for life applicable 


procedure, 


to, 355 
memorandum, addition of, to deed befare execution, effect of, 396 
in writing, sufficicncy of, to satisfy the statute, 373, 374, 37%) 
of association, leasing powers of companies usually coutained 
i 3 


in, 34 
merger, term of years, of, effect on covenants, 553 
underlease, 653 
in reversion, 552, 653 
where none in equity, 653 
‘“* messuage,” meaning of, 412 
Middlesex, registration of lease of lands in, 401, 583, bA4 
mining lease, [ability of tenant for rent under, where minerals exhausted, 483 
under powers, extent of, 362 

monthly tenancy, how determined, 445 
mortgage, covenant against underletting when broken by, 679 
mortgagee, lease by, not under statutory powers, form of, 358 

statutory powers of leasing of, 356, 357 

time allowed to, in removal of tenant's fixtures, 425 
mortgagor, attornment by, effect of, 336 e 

effect of lease by, not under statutory powers, 35; 

statutory nied leasing ee 
necessary, liability of infant for rent as a, ov 
negative anak: liability Praca to observe, 590, 592 

nature of, 
negligence, fire caused by, liability of lessce as to, 519, 530 
gew buildings, no right in tenant to allowance for, 417 
lease, effect on tenant's zight to remove 
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new lease, grant of, as effecting a surrender, 549, 550 
nnizome or offensive trade or business, covenant against, when broken, 518 
non-repair, measure of damages in action for, 612, 513 
non-separate property, lease by husband of wife's, effect of, 356, 356 
married woman of, how granted, 3564 
when invalid, 355, 356 
“not to assign,” when covenant broken, 576, 577 
gotice, breach of covenant occasioning forfciture, of, service of, 541 
covenant to repair on, effect of, 510 
form of statutory, before forfeiture, 540 
revocation of licence, of, when licensee entitled to, 338, 339 
slatutory, of intention to proceed to recover possession before magis- 
trates, 560 
sulliciency of, to determine tenancy at will, 436 
involve payment of double value, 555 
to quit, acceptance of new tenant by landlord, effcct on, 455, 456 
agent, by, when effectual, 451, 452 
construction if incorrect, 450 
contingent, when invalid, 450, 451 
cu-owners, by, how given, 452 
date of ae of tenancy necessary to ascertain cffect 
of, 
expiry of, 446 
where yearly tenancy arose from holding over, 448 
void lease, 44 
upon which possession to be given up, how expressed 
in, 449, 450 
determination of tenancy from year to year by, 443—4165 
effect of indorsement of memorandum of service on, 452 
when specifying increase or decrease in rent, 451 
form of, 449 
how period reckoned, 445, 446 
length of, to determine tenancy from year to year, 444, 445 
not required to determine lease for years, 458 
‘ service of, 452-—4654 
wuiver or withdrawal of, effect of, when by consent, 454 
when effectual, 454 
weekly tenancy, date on which to be given, 417 
when dispensed with, 455, 456 
may be given to sub-tenant, 451 
who can give, 4650 
nuisance, covenant by lessee against causing, when broken, 616 
non-repair amounting to a public, liability of landlord, 504, 505 
offer and acceptance essential to concluded contract, 370 
uffices, incapability of, to be the subject of leases, 341 
vption to determine, by whom exercisable, 393, 394 
“if the parties think fit.” effect of, 393 
eA observance of provisoes necessary to excercise of, 
purchase, condition precedent to, observance of, 391 
effect of exercise on relation of landlord and tenant, 391 
when exercised, 391 
bow and by whom exercisable, 392 
usually expressed, 390, 391 
go aa in personal represcutatives to give in a |.ase, 


restriction as to time of exercise of, 391 
stamp duty on, when payable, 400 
renew, effect of, 393 
Orchard, reasonable use of, what is, 433 
ornamental fixtures, right of tenant to remove, 422, 423 
outgoings, liability of lessee where covenant to pay rates and taxcs includes, 


parcels, lease, in, how described, 411 
questions as to property included in, evidence admissible, 413. 414 
parol demise, reservation may be made out of, 428 
lease, term for which may be made, $88, 384 
part performanoe, acta that will amount to, 376, $77 
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part performance, ae reament for lease, of, admissibility of parol evidence, 378, 


when sufficient to dispense with the requirements of the 
. : Statate of Frauds, 872, 873 
parties, agreement for lease, in, description of, 874 
° party ene payment by tenant in respect of, when may be deducted from rent, 
’ 
paving expenses, form of covenant to throw liability on lessee, 494, 495 
recovery of, by local authority, 491, 492 
right of tenant as to deduction from rent, 477, 478 
payment of rent, not conclusive evidence of tenancy from year to year, 442 
** peaceably and quietly,” meaning of, 528 
penal rent, breach of covenant not authorised by reservation of, 470 
nature of, 469 
stamp duty not charged on, 899 
* perform,” meaning of, 534 
ee improvements, right of agricultural tenant to compensation for, 
permissive waste, definition of, 496 
perpetual renewal, when court will give effect to covenant for, 463, 44 
perpetuities, rule against, effect on options of purchase, 39) 
personal representatives, devolution of lease on, on death of lessee, h98 
extent of liability of, as assignees, 598, 699 
how real estate held by, 348 
plantations, exception of, from demise, extent of, 432 
policy moneys, right to, not affected by option to purchase, 392 
*‘ pool,” grant of, what it includes, 412 
positive covenants, nature of, 534 
possession, a condition precedent to action for breach of covenant for quict 
enjoyment, 629 
action by lessor to recover, procedure, 558, 559 
acts of landlord not amounting to a taking of, 54 
adverse claim for, duty of tenant as to, 559 
apportionment where tenant unable to take, 485 
change of, essential to surrender by operation of law, 548 
date of giving up, how expressed in notice to quit, 449, 450 
delivery of, when sufficient to effect a surrender, 549 
effect of letting tenant into, where agreement unauthorised, 372 
entry into, as evidence of part performance, 876, 377 
exclusive, what will be sufficient to give, 337 
liability of tenant to restore, at end of tenancy, 556, 657 
recovery of, before magistrates, limit and procedure, 519—661 
in county court, right of landlord as to, 559 
where premises deserted, 561 
post, remittance of rent by, liability of tenant, 474 
power, defective lease under, relief given in equity, 363, 364 
lease by married woman under a, 354 
of settled land under, effect of, 361 
under, land to which it extends, 362 
term authorised by, 362, 363 
to be “at the best rent,” effect of, 363 
premises, meaning of, in demise of house and premises, 412 
use of, for illegal or immoral purposes, effect of lessor’s know ledge 
as to, 51 
presumption, arising on encroachment of waste by tenant, 561, 662 
when teuancy from year to year ari<es from, 440 
produce, farm, covenant restricting removal of, 564, 565 
profit & prendre, validity of grant by parol, 339 
profite of land, grant of all, equivalent of, 412 
property, description of, in lease, 411 
when subject of agreement for lease, 374 
interest remaining in landlord after grant of lease, 335 
Public Health Act, 1875, payments by tenant under, when may be deductrd 


from rent, 478 
public-house, covenant against use of premises as, when broken, 518, 519 
Pp down premises, liability of tenaut to breach of coveusnt to repals 


yur autre ote, estate, when arising, 459 
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quarter-day, period of balf a year's notice when tenancy commenced at, how 
reckoned, 445, 446 

quiet enjoyment, duration of implied covenant for, 526 
effect of covenant for, 524, 525 > 
flats, of, extent of covenant for, 571 
implied covenant for, 525, 526 : 
interference with, a question of fact, 527 
usual form of covenant for, 523, 524 

rates and taxes, agreement to pay. extent of, 490 
definition of, 488 
letting at a rent including all, rights of tenant, 490, 491 
usual covenants in lease in respect of, 491 
alot liability as to, may be the subject of agreement, 489, 

490 


ordinary, when assessed upon and payable by occupier, 488, 489 
taxes and assessments, nature of covenant to pay, 492 
shai roar aaa by, on attaining full age, effect of Infants’ Relief Act, 1874 
reasonable user, what amounts to, 497 
7 abit wear and tear,” effect of limiting tenant’s liability by excepting, 
re-assignment, liability of assignec after, 592 
rebuild, liability of tenant under covenant to, 6508 
receiver, appointment of, of premises subject to a Icase, effect of, 358 
lease by, effect of, 358 
re-entry, ee oo right of, where lessee fails to restore possession, 
967, 65 
person to whom right can only be reserved, 534, 535 
power of, conditions in lease include a, 531 
proviso for, effect of, 630, 531 
statutory conditions as to, 539, 549 
what amounts to, 535 
registration, a or underlease, of, with superior landlord, provision 
or, 
land registry, at, effect where compulsory, 402 
: lease of lands in Bedford level, when requiring, 401, 402 
Middlesex, of, 401, 583, 584 
Yorkshire, of, 401, 583, 584 
leases not subject to, 402 
necessity for attestation where deed subject to, 395 
title to leaseholds, of, procedure, 583 
re-grant, reservation, operating as, 428 
relation, landlord and tenant, of, when arising, 335 
release, option, of, mode of, 394 
relief against forfeiture, abandonment of order for, 542 
compensation as condition to, 641 
lessee’s right to, 541 
limitation of time for, 544, 545 
none on breach of covenant against assigning, 542 
statutory conditions relating to, 539, 540 
renewal, perpetual, when court will give effect to covenant for, 468, 464 
of lease, effect of covenant for, 461, 462 
option for, 893 
rent, acceptance of bill of exchange no discharge of, 474 
action for recovery of, right of landlord to bring, 486, 487 
agreement for s lease, in, how to be stated, 375 
to increase or reduce, to, necessity for writing, 467 
apportioned, recovery of, 483 
apportionment of, 482, 483 
none where tenant wrongfully evicted by landlord, 485 
where part of the premises surrendered, 484, 485 
position of tenant changed, 483 
reversion severed, 484 


to 
ehange in, or in provisions of lease, when crea a surrender, 560 
Aatestion of insouse tax on payment of, 476, a7 . 
@eductions allowed from, 474, 475 
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sent, effect of surrender on Hability for, 552 
how payable when reserved in money, 474 
recovered, 485, 486 
‘ increased or diminished, effect of notice to quit specifying, 450, 461 
reservation of, nature of, 469 

liability of builder under building agreement for, 568 

infant for, when a necessary, 352 

lessee for, after eviction, 479, 480 


where premises become uninhabi » 
nature of, 464, 465 p ininhabitable, 481, 482 


necessity for certainty as to amount of, 466, 167 
out of what can be reserved, 465 
puyment of, in advance, nature of, 471, 472 
increased, by tenant in possession as evidence of part per- 
formance, 376, 377 
not a condition precedent to performance of covenant for 
quiet enjoyment, 525 
conclusive of creation of tenaney from year to year, 442 
on assignment of reversion, 473 
when operating as an estoppel, 473, 474 
payments which are not, 465, 466 
penal, stamp duty not charged on, 399 
relief against forfeiture for non-payment of, rights of lessec, 644 
reservation of an entire, where incorporeal hereditament leased witb 
land, effect of, 385 
right of assignee of, to sue, 473 
specialty debt, a, 468 
suspension of, on damage by fire, in what cases, 522, 523 
time and mode of payment, 470, 471 
to whom payment made, 472, 473 
treatment of single, when issuing out of land and incorporeal heredita- 
ments, 466 
when garnishee order made in respect of, 473 
in arrear, 471 
words used in reserving, effect of, 467, 468 
repair, construction of cuvenants to, 505—512 
covenant to, gee soa lessce under, where premises destroyed by 
re, 
when extending to buildings subsequently erected, 508 
extent of liability of landlord to, 501 
tenant’s liability to, 506, 507 
good tenantable, liability of tenant under covenant to keep premises in, 
507, 
implied right of lessor to enter under covenant. to, 513, 614 
meglect by underlessee to, protection of underiessor, 409 
remedy on breach of covenant to, 610, 611 
tenantable, liability of tenant under covenant to keep premises in, 507 
undertaking to keep in, under the Housing, Town Planning ete. Act, 
1909...504 
“repaira to surveyor’s satisfaction,” effect on tenant's liability, 509 
representation, fitness of dwelling-house, as to, when amounting to a warranty, 
502, 50 
reservation, game, of, duties of landlord and tenant on, 433, 434 
rights of lessee when lease provides for, 438 
lease, in, nature of, 427, 428 
meaning of, 427, 428 
pperation of, as a re-grant, 428 
in favour of third party, 429 
rent of, to what cases restricted, 465 
sporting rights, of, for lessor’s benefit, extent of, 429 
restrictive covenant, as to user of premises, enforcement of, 615, 616 
waiver of, what will amount to, 6 
reversion, apportionment of rent on severance of, 484 
assignee of, takes with notice of option to renew, 395 
poncurrent lease when operating as a grant of the, 404, 405 
devise of, rights and Habilities of successors in, 595 
enforcement of covenants by successors to, 595, 596 
on severance of, 596, 5087 
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reversion, extent of liability of grantee of, 197 
right of grantees of, 697 
liahility of lessor after assignment. of, 697 
payment of rent on assignment of, 473 e 
rent as an incident to the, 468, 469 
tied house, to, bencfit of covenants devolve with, 573 ¢ 
what is the, 335 
revocation, licence, of, rights of grantor, 338, 339 
right of entry, liability of lessor in absence of reservation of, 513 
when implied to Jessor, 513 
roads, extent to which included in demise, 414 
royalty, a true rent, 465 
rule against perpetuitics, option to purchase not to offend against, 391 
“running with the land,” array in Spencer's Case as to covenants, 
584, 586 
what are covenants, 584 
sale, tenant’s right to cut timber does not carry right of, 429 
seal, necessity for, where lease by corporation, 316 
when necessary to validity of lease, 384 
servant, possession by, how treated, 340 
test as to occupation as, 340 
service, notice of breach of covenant occasioning forfeiture, 541 
to quit, of, effect of endorsement of notice with memorandum 
of service, 452 
how effected, 452, 453 
when sufficient, 453 
set-off, when available to tenant against payment of rent, 474, 475 
Settled Estates Act, power of husband to grant lease of wife’s land under, 854 
the court as to granting of leases under the, 
365, 366 
when lease by infant may be made under, 351 
Acts, grant of lease by tenant for life under, 359, 860 
settled land, grant of lease of, under powers, effect of, 361 
lease by tenants for life of, 344 
Settled Land Acts, powers of tenant for life to grant lease under, 358, 359 
shooting tenant, liability of, for damage to crops, 434 
short term, liability of lessee under full covenant to pay all outgoings not 
affected by, 496 
signature, stamp duty not necessary to document on account of, 377 
small houses, implied condition as to fitness of, for habitation, 503 
Small Tenements Recovery Act, recovery of possession under, 559—6561 
specialty debt, rent reserved a, 468 
specific performance, ae for lease, of, when court will not grant, 
delay as affecting lessor’s right to, 380 
effect of right to, on agreement for a lease, 867 
grant of, a matter of discretion for the court, 878, 379 
right of parties to maintain action for, on breach of 
agreement for lease, 378 
when granted on parol evidence of agreement for a 
lease, 375, 876 
Spencer's Case, resolutions in, as to covenants running with the land, 584, O35 
sporting rights, grant of, how created, 575 
lease of, extent of authority granted by, 575 
reservation of, in favour of lessor, extent of, 429 
stamp duty, acknowledgment of tenancy when not subject to, 398 
agreement for a lease, on, 877 
application of scale, 398 
consideration, on, 898 
counterpart of io for a lease, on, 377 


on, 
effect of collateral and incidental stipulations on, 899, 400 
minute of terms of letting by auctioneer, when subject to, 378. 
scale of, 396, 397 
signature not necessary to render document liable to, 877 
when chargeable on improvements, 399 
consi in separate parts, 399 
Statute of Fraads, memorandum sofficient to satisfy, 878, 874, 375 
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Statute of Frauds, part performance, when sufficient to dispense w; Ais 
pliance with the, 373 : Sie 
provisions of, relating to grant of leases, 384 
a writing necessary to agreement for lease to satisly, 372, 373 
statutory notice, of intention to procced to recover possession before magis- 
e trates, 560 
steward, extent of authority of, to bind principal, 372 
stranger, rent reserved to a, how recovered, 46%, 469 
sub-lease, restriction of lessee’s right to title where lessor holds under, 382 
sub-tenant, notice to quit to, when may be given, 451 
successors, reversion, to, rights and liabilities of, 595 
summary procedure, recovery of possession, for, 658, 559 
sie Seni oe registration of assignment or underlease with, provision 
or, 
surrender, by operation of law, what is necessary to, 548 
change in rent or provisions of lease when creating a, 650 
delivery of possession sufficient to effect, 549 
effect on liability for rent, 552 
underleases, 651, 552 
form and effect of, 547, 548 
grant of new lease as effecting a, 519, 550 
implied by change in position of tenant, 650 
infant’s lease, of, power of court to ordcr, 362 
lease to third party with consent of tenant as effecting a, 551 
term, of, necessity for deed, 516, 547 
surveyor, repairs to satisfaction of, effect on tenant’s liability, 509 
suspension of rent, damage by fire, when entitling lessee to, 622, 623 
when lessee entiticd to, 479—482 
tapestry, right of tenant to remove, 42 
tax, meaning of, 480 
tenancy at sufferance, effect of death of tenant on, 438 
no right of distress in respect of, 439 
none against the Crown, 438 
rights of tenant of, against trespassers, 438 
when arising, 437, 438 
will, death of cithcr party to, effect of, 437 ° 
express, effect of, 434 
how determined, 436 
implied determination by landlord, 436, 437 
nature of, 434 
contract for, 335 
when becoming a yearly tenancy, 435 
implied, 434, 435 
corporeal hereditament, of, essentials to creatc, 337 
creation of, 335 
date of commencement of, how proved, 447, 448 
necessary to ascertain cffect of notice to 
quit, 447 
determination of, under proviso for re-entry, when arising, 530, 631 
term of years, for, commencement of, 456, 457 
duration of, 457, 458 
how arising, 456 
year to year, from, effect of underlease of, 407 
how determined, 443, 445 
nature of, 439 
payment of rent not conclusive evidence of, 112 
terms of, where created by tenant holding over 
paying rent, 443 
where arising from presumption, 440, 441 
words sufficient to create, 335 
tenant, allegation by, as to date of commencement of tenancy, effect of, 148 
at will, non-liability of, for waste, 498, 499 
attornment by, effect of, 335, 336 
change in position of, when effecting a surrender, 550 
covenants by, what are, 387, 388 
determination of tenancy at will by 437 
duty of, as to repair of fences, 514, 515° 
encroachment upon waste by, presumption arising, 561, 562 
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tenant, fitness of, duty of land or house agent as to, 872 
for life, infant, pores of trustees of settlement as to leasing lands 


6: 9 2 
lease by, of settled land, 344 
under the Settled Estates Act, effect of, 3859, 36¢ 
leasing, powers of, 358, 859 
when applicable to a married woman, 368 
grant of new lease to, effect on right to fixtures, 425 
guest of, liability of landlord for injury to, when caused by non- 
repair, 505 
liability of, for waste, how enforced, 500 
on failure to deliver up premises at end of tenancy, 556, 557 
to repair, extent of, 506, 507 
mortgagor, of, under void lease, when -becoming tenant of mortgagee, 
357 


non-liability of, for inherent defects or improvements effected by 
landlord, 506 
occupation of part house when creating position of, 340 
position of, before entry under lease, 404 
on death of a joint tenant, 348 
rates, When assessed upon and payable by, 488, 489 
removal of fixtures by, must be without damage, 423, 424 
time at which to be donc, 424 
right of, to cut timber, extent of, 429 
trees and underwood, extent of, 430, 431 
rights of, when premises let at a rent including all rates and taxes, 
490, 491 
shooting, liability of, for damage to crops, 434 
year to year, from, liability of, for wastc, 499, 500 
tenant-in-tail, effect of lease by, not made under express powers, 360, 861 
essentials to valid lease by, 360 
power of, to grant leases, 360 
tenantable repair, liability of tenant under covenant to keep premises in, 507 
tenant’s fixtures, covenant taking away right to remove, how expressed, 426, 427 
tenants in common, lease by, effect of, 343, 344 
right of, to bring separate action in ejectment, 544 
“‘ tenefhents,” meaning of, 413 
tcrm, agreement for leasc, in, how fixed, 374, 375 
creation by lease under power, period to which good, 362, 863 
definite limit of, how determined, 458 
tenancy, of, must be ccrtain, 458 
third party, lease to, with consent of tenant. as effecting a surrender, fol 
reservation in lease may operate in favour of, 429 
three years, lease not exceeding, how created, 383 
tied house, benefit of covenants in lease of, devolve upon reversion, 573 
implied condition applied to covenants bv lessee of, 573 
timber, coppice, tenant's right to cut, 430 
extent of tenant’s right to, 429 
landlord's right to, 430 
when waste committed by tenant in cutting, 430 
young, liability of tenant in respect of, 430 
“*timber and other trees,” exception of, to what it extends, 43} 
time, limitation of, for relief against forfeiture, 544, 545 
title. covenant for, not implied by word “ demise,” 527 
impugning lessor’s, a ground for forfeiture. 532 
landjord’s, when created by estoppel, 336 
lessor’s investigation of, 881—383 
limit of statutory restrictions on lessee to call for, 382, 388 
measure of damages when non-performance due to lessor's defective, 380 
payment of rent as recognition of, 473 
registration of lessee’s, procedure, 583 
restriction of lessee’s right to call for, 382 
right of lessee, where lessor unable to make good, to whole of the 
property, 380 
trade, covenant not to carry on, meaning of, 516—518 
fixtures, right of lessee to remove, 421, 422 
unions, powers of leasing of, 348 
trees, covenants relating to, object of, 432 
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trees, cutting, when excepted out of demise, liability of lessee, 432, 438 
exception of, from demise, extent of, 481 
property in, as between adjoining owners, 431 
tenant’s property in, 480, 481 
trespass, right of tenant at sufferance in respect of, 438 
trustee in Seam eee!f right of disclaimer of, 553, 554 
trustees, charities, of, leasing powers of, 342 
provisions governing the granting of leases to, 342 
settled land, of, effect of lease in absence of power, 361 
turves, grant to dig, extent of, 412 
underlease, agreement for, provision as to covenants in, 410, 411 
covenant against underletting when broken by grant of, 578, 579 
effect of forfeiture on, 531 
merger of term on, 563 
surrender on, 651 
when pasted | arol, 407 
where gran or term equal to a greatcr than lessee’s, 
406, 407 
executors and administrators, by, when supported, 347 
registration with superior landlord, 40() 
right of lessee to grant, extent of, 575, 576 
uly containing covenant for renewal, 
64 
tenancy from year to year, of, effect of, 407 
when consent necessary to grant of, 383 
underlessee, covenants usually imposed upon, 408, 409 
damages in lieu of injunction for waste not given against, 500 
deductions from rent allowed to, 475, 476 
duty of, before taking his lease, 408 
inspection of head lease by, necessity for, 409. 110 
liability of, to observe negative covenants, 690, 591 
relief against forfeiture, when given to an, 143—h16 
underlessor, protection of, against underlessee’s neglect to repair, 199 
underletting, covenant against, when unreasonable, 389 
underwood, tenant’s property in, 430, 431 
mpraeshet dwelling-house, no implied warranty by landlord as td fitness of, 


uninhabitable, liability of lessee for rent where premises become, 181, 182 
universities, powers of leasing conferred upon, 366 
unusual] covenants, what may be, 389, 390 
use and occupation, action for, nature of, 487 
what landlord must show to suceced in action for 187. 488 
when action may be brought in respect of, 486, 487 
user, reasonable, what amounts to, 497 
restrictive covenants as to, enforcement of, 515, 516 
usual covenant, provision for registration with superior landlord not a, 400 
covenants, lease, in, as to rates and taxcs, 491 
what are known as, 388, 389 
when covenants implied by statute become, 3h9 
verbal lease, for what term may be made, 888, 384 
voluntary waste, meaning of, 496 
nature of destruction to constitute, 497 
waiver, effect of, where cause of forfeiture continually recurring, 538, 539 
extent of application of, 539 
forfeiture, of, what acts amount to, 537, 538 
notice to quit, of, what amounts to, 454, 455 
restrictive covenant, of, what will amount to, 519 
ward, lease by guardians on behalf of, effect of, 351 
warrant, recovery of possession, for, issue and effect of, 560 
warranty, none implied by landlord on demise of land, 601 
representation as to fitness of dwelling-huuse, when amounting ta, 


, 508 
waste, agricultural, liability of tenant as to, 564 
commission of, by tenant in cutting timber, 430 
encroachment upon, by tenant, presumption as to, 561, 563 
liability of lessee for, extent of, 498 
how enforced, 500 
years for, 499, 500 
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waste, liability of lessee from year to year for, 499, 500 
measure of damages given in action for, 500 


nature of, 496 


non-liability of tenant at will for, 498, 499 | 
when not committed, 496, 497 
water, expression used when soil under, intended to be granted, 412 e 


grant of, rights usually passing under, 412 

rate, when covenant by lessor to pay rates includes, 492 
weckly tenancy, date upon which notice to be given, 447 

how determined, 445 

woods, lease of, what is included in, 412 

or underwoods, exception of, from demise, extent of, 432 
writ, issue of, as final election to determine the term, 536 
writing, agreement for lease to be in, 372 

necesrity for, when lease for over three years, 384 

year to ycar, tenancy from, creation of, whcre tenant remains in possession 


after expiry of lease, 436 

determination of, 439, 440, 443 

enforcement of agreement for, not gencrally 
decreed, 379 

invalid lease when operating ns, 385 

liability for waste attaching to, 499, 500 

lodgings not presumed to be held under, 441, 4412 

nature of, 439 

payment of rent not conclusive evidence of, 442 

terms of, where created by tenant holding over 
and paying rent, 443 

underlease of, effect of, 407 

when arising from presumption, 440, 441 


yearly tenant, date of notice to quit to, when tenancy arising from holding over, 
4438 


void _ lease, 
448 


years, tenancy for term of, commencement of, 456, 457 


Yorkshire, registration of 1 


effect of instrument granting, 456, 467 


when arising, 456 
ease of lands in, 401, 583, 584 


young timber, liability of tenant in respect of, 430 


LIBEL AND SLANDER, 


absolute privilege, application of, to communications made in the affairs of 
State, 684 


as a right of the public, 677 
extent to which applied to judicial proceedings, 682 


ator raat proceedings are subject to, 


nature of, 677 


words ot a in the administration of justice as subject 


action, cause of, where disclosed, 646, 647 


none disclosed in statement of claim, 646 


libel, for, publication necessary to found, 655, 656 
or slander, for, defined, 724 


nature and object of, 605 
proper party to bring, 610 
what must be alleged in statement of claim, 608 


persons against whom none will lie, 678, 682 

power of court to dismiss before plea of defendant entered, 677 
right of partners to bring joint, 614, 615 

on the case, allegation and proof required of plaintiff in, 719 


when may be brought, 611, 736 


actionable libel, nature of, 606, 607 

actions, consolidation of, practice as to, 729 

administration of justice, words spoken in the, privilege attaching to, 678, 682 
administrators, right of action for libel and slander surviving to, 613 


affairs of State, a 


lute privilege attaching to communications in the, 6x4 


agent, liability of newspaper proprietor for publication by, 663, 664 


( 54) 


INDEX. 


LIBEL AND SLANDER—continued, 

agent, publication by particular, liability, 664 

aggravated defamatory libel, liability of person publishing, 739 

alien. right of, to maintain an action for libel or slander, 611 

amcodment, statement of claim, of, power of the court as to, G15 

apology, offer of, right of defendant as to, 726 

arrest of judgment, motion in, right of defendant under Fox's Libel Act, 742 

authoritics, often misleading as to particular words being defamatory, 62 

averments, prefatory, not now necessary, 646 

bankrupt, right of, to maintain action for libel or slander, 611, 612 

breach of the peace, criminal proceedings for libel as tending to a, 605, 606 

burden of proof, as to fairness and accuracy of report is on defendant, 694, 695 
sr a being read by third party on whom lying, 


ag socaning assigned by innuendo, on whom lying, G7, 


in action for slander on title, 677 
malice in a report, as to, is on plaintiff, 695 
necessarily on plaintiff, 641, 642 
on defendant as to privilege, 685 
plea of justification, of, is on defendant, 675, 676 
where matter pleaded of public interest, 710 
business, toss of particular and general customers, plea as to, 732, 733 
statement as to, when defamatory, 630—632 
cause of action, when none disclosed in statement of claim, 616 
where disclosed, 646, 647 
claims, joint, several, or in the alternative, power of judge as to, 615, 616 
clergyman, right of action where incontinence imputed to, 622 
statement reflecting upon, when actionable per sc, 637 
defamatory, 632 
comment and qualified privilege, comparison of defences of, 707%, 703 
dishonest, defence fails if, 708 
facta must not be misstated by the, 705, 706 
must be fair, if pleaded, 705 
nature of, as a defence, 702, 703, 708 
when of a matter of public interest, 703—-705 . 
company, when action for libel or slander may be bronght by, 612, 613 
conduct, defendant, of, how affecting question of damages, 723, 724 
dcfendant’s counsel, of, cffect on question of damages, 723, 724 
immoral, statement imputing, nature of, 620 
plaintiff, of, when may be considered by the jury, 721 
consolidated action, assessment of dainages in, 729, 730 
contempt, statement exposing persons to, as cause of action, 619 
corporation, liability of, to indictment for libel, 617 
when action for libel or slander may be brought by, 612, 613 
costs when defendant fails on plea of justification and succeeds on privilege, 
676 


court, power of, to dismiss the action before plea of defendant entered, 677 
Court of Appeal, judgment in, when given to defendant. Go4 
crime, defamatory statement imputing, when actionable, 607 
imputation of an attempt to commit, when actionable per se, 639, 640 
intention to commit, not actionable per se, 639, G10 
statement imputing, when action will lie without proof of special 
damage, 637 
statements made in investigating, privileged nature of, 691 
threats to publish libel with intent to extort money as a, 740 
criminal law, the punishment of libel by the, 738, 739 
liability, marricd woman, of, for libel, 617 
offence, reason for ranking libel as, 614 
slandcr never a, 609 ; 
proceedings, distinction between civil and, 737, 738 
bow taken, 740, 741 
leave required for, wherc, in respect of publication in 
newspaper, 746 . : 
liability of publisher of libel to, 655, 656 
nature and object of, 605 
plea of justification in, 606 : 
provision for defendant's pleas under the Libel Act, 
1843...743, 744 
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statutes applicable to, 742, 746 
critics, to what extent jury may be, 710 
custome:s, loss of particular and general, plea as to, 782, 788 
damage, allegation and proof of, not necessary in action for libel, 610 
apecial, definition of, 730 
examples of what is and what is not, 731, 782 
proof of, not required in action for libel, 609 
dumages already recovered, plea of, in action against newspaper, 728 
amount of, by whom decided, 719, 720 
assessment of, in consolidated action, 729, 730 
conduct of defendant’s counsel as affecting, 723, 724 
effect of defendunt’s conduct on question of, 722, 723 
evidence of provocation may be given in mitigation of, 726 
rebutting existence of actual malice may be given in miti- 
gation of, 726 
excessive, when new trial granted on ground of, 720 
facts to be considered by the jury in awarding, 720 
inadequate, when new trial granted on ground of, 720, 721 
malice as affecting, 717 
right of defendant to give evidence of apology in mitigation of, 726 
a ag to piove or disprove actual malice in view of, 721, 


what defendant may show in mitigation of, 725, 726 
debts, statement imputing inability to pay, when defamatory, 626, 627 
defamation, distinction between written and spoken, 609 
defumatory, authorities often misleading as to particular words being, 620 
libel, aggravated, lability of person publishing, 739 
criminal law and 1ts punishment in respect of, 738 
offence of publication of, not triable at quarter sessions, 744 
statement, action for slander will lie when a, 608 
on actionable ver se, distinction between, 
; definition of, 606 
are aaa into innocent by allegation of inten- 
tion, 
test = whether imputation as to person’s trade is 
a, 
trne test as to, 619 
what is a, 619 
btatements, actionable per #e¢, classification of, 638, 634 
effect on right of action, 638 
when actionable per se of the person, 607, 608 
words, difference between written and spoken, 609 
nature of, to support action for slandcr, 610 
defamer, who is a, 619 
dcfence, effect of failure of, under Lord Campbell’s Act, 727 
failure of, where comment dishonest, 708 
fair comment, of, how far available, 702 
justification, as a, 669—677 
of, effect of plea, 670 
how pleaded, 669, 670 
rumours and reports not sufficient to support, 675 
nature of comment when uscd as a, 702, 708 
none that defendant had not intention to defame plaintiff, 641 
particulars of, when sufficient, 673 
when necessity for plea of fair comment as a, docs not arise, 700—702 
struck out as embarrassing, 674 
defendant, oe pi ue or slander, in, right of, to show no injury done to 
plaintiff, 605 
burden of proof aa to fairness and accuracy of, is on the, 694, 695 
of pica ig bob tangent is on the, 67h, 676 
conduct of counsel of, as affecting question of damages, 723, 724 
effect on question of damages, 722, 72 
pb ial or nore Fs aaibed hee Nan rcite Gand 
udgment in Court P » when given 
person proper to be ied an, 616 
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defendant, provision for pleading by, under the Libel Act, 1843...743, 
right of, to give evidence of plaintiff's bad reputation, 724, 
v6 question as to existence of a libel or sland 
to the jury, 654 
the whole publication read, 644, 645 
art in arrest of judgment under Fox's Libel 
severance must be made by, when justifying part, 672 
what defendant may show in mitigation of damages, 725, 726 
when defence of qualified privilege may be set up by, 685 
not entitled to give evidence in chief as to publication or 
character of plaintiff, 728 
disability, procedure applicable to persons under, 610, 611 
discovery, liability of defendant to make, in action for libel, 665 
dishonesty, statement imputing, defamatory nature of, 620 
document, libellous, possession of, presumption arising from, 662 
editor, liability of, as publisher, 664 
evidence, fants justifying meaning of words complained of, of, necessity for, 


mitigation of damages, in, what may be given, 724, 726 
excessive damages, when new trial granted on ground of, 720 
executors, right of action in respect of libel and slander surviving to, 613 
express malice, duty of judge where plaintiff seeks to prove, on the issue of 
privileged communication, 722 
presence of third party may not be evidence of, 692 
what is, 722 
fair comment and justification, how distinguished, 710, 711 
function of jury to say what is, 699 
how far defence of, available, 702 
plea of, when and when not affected by imputation of wicked 
motives, 709 
when defence of, does not arise, 700—702 
plea of, not affected by personal imputations, 708, 709 
foreign language, tae vag a where statement complained of is in 4, 


translation of statement in, prot required as to, #19 
Fox's Libel Act, effect of, as declaratory of the common law, 742, 743 
provisions of, as to criminal proccedings, 742, 713 
fraud, statement imputing, defamatory nature of, 620 
“full apology,” meaning of, 727 
girl, imputing unchastity to a, actionable nature of statement, 620 
goods, imputation on, of company or corporation, effect of, 612, 613 
statement as to, nature of, to be actionable, 618 
habitual intemperance, when actionable, 635 
hatred. statement exposing person to, actionable nature of, 619 
historical allusion, innaendo necessary to explain, 651 
husband and wife, joint claims by and against, 614 
as agent of the wife in publishing a libel, 658 
joinder of, not necessary in action against married woman, 617 
liability of, for wife's torts, 617, 618 
fll opinion, statement causing, as cause of action, 619 
illegal vocation, plaintiff no remedy for libel as to his conduct in, 619 
immoral act, court will not aid plaintiff in action founded on, 619 
conduct, statement imputing, nature of, 620 
imputation, goods of company or corporation, on, effect of, 612. 613 
indirect, should be explaincd by innuendo, 65!, 652 
inadequate damages, when new trial granted on ground of, 720, 721 
indictment, actual words complaincd of must be set forth in, 613, G14 
and pleading, comparison betwecn, 741 
libel, for, liability of corporation to, 617 
nature of procecding by, 605 
prosecution for defamatory libel is now by, 740 
infections disease, statement imputing, when defamatory, 624—626 
information, criminal proceedings for libel by, when taken, 740 
injunction, jurisdiction of court to restrain publication by, 733, 734 
innaendo, ee of proof as to true meaning assigned by, on whom lying, 647, 
64 


Gefinition of, 646 
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innuendo, duty of judge where plain and popular sense given by, 652—654 
indirect imputation should be explaincd by, 651, 65: 
insufficiency of, effect on plaintiff's claim, 647 
pictorial illustration must be described by, 652 ¢ 
slang words should be explained by, 649, 650 
rar ye complained of in forcign language to be explained br, ® 
648, 64 
when recourse may be had to, 642, 648 
words requiring explanation by, 649—652 
insolvency, imputation of, defamatory nature of, 626 
intention, defendant's, how far immaterial, 609 
interim injunction, when publication restrained by, 734, 735 
ironical words, defamatory sense assigned to, by innuendo, 652 
joint claims, by and against husband and wife, 614 
tortfcasors, action against one of two, effect of, 616 
judge and jury, duties of, on question of privilege, 685 
uty of, in construing and interpreting statement, 652 
where case should go to the jury, 654, 655 
pe and popular sense apparent from innuendo, 652— 
5 


judicial proceedings, extent to which absolute privilege extends to, 682 
reports of, when privileged, 694 
jurisdiction, court, of the, to restrain publication by injunction, 788—735 
jury, damages the province of the, 719, 720 
evidence necessary before case can go to the, 646 
facts to be considered by, in awarding damages, 720 
finding of, on an indictment for publishing a defamatory libel “ knowing 
the same to be false," 739 
function of the, 652 
to say what is fair comment, 699 
functions of, where defendant pleads matter is of public interest, 710 
publication as a fact, a question for the, 665 
question as to existence of malice, when to be left to, 715, 716 
the fairness and accuracy of a report is for the, 694 
questions tw be icft to the, 618, 619 
right of defendant tu bave question ag to existence of a libel or slander 
left to the, 654 
to what extent critics, 710 
when case should not go to, 654 
jastification and fair comment, how distinguished, 710, 711 
application of general plea of, to separate parts of claim, 676 
as to part only, severance to be made by defendant, 672 
burden of proof of, on defendant, 675, 676 
dcfence and particulars of, when sufficient, 678 
as a, 669—677 
of, effect of plea, 670 
how pleaded, 669, 670 
extent to which, may be sufficient, 672, 678 
use of words subject to plea of, 671 
failure to prove, effect of, 723 
general charge, of, right of plaintiff as to, 673, 674 
particulars of, must be relevant, 674 
plea of, in crimina! proccedings, 606 
rumours and reports not sufficient, 675 
when whole of complaint must be subject of, 671, 672 
* knowing the same to be false,” finding of jury on indictment for publishing 
a defamatory libel, 739 
ictter, publication by ais addressed to plaintiff and opened by third party, 
5 


of libel by placing in wrong envelope, 660 
transmission by post as evidence of receipt, 661 

libel, alteration and proof of damage not necessary in action for, 610 
applicability of law of, to civil and criminal law, 787 
criminal and civil proceedings as to, distinction between, 788 
duty of person possessing, to refrain from publishing, 661 
nature of, for which action wil) lie, 606, 60 
pleas of defendant in action against newspaper for, 737 
possession of document containing, presumption arising from, 662 
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libel, publication necessary to found action for, 655, 6856 
to third party necessary to found action, 656, 657 
reason for being ranked a criminal offence, 614 
special damages in, proof necessary to claim for, 610 
statemcat of claim in actiou for, what must be contained in, 608 
_ _ Statutes applicable to criminal proceedings fur, 742—746 
Libel Act, 1792, provisions of, as to criminal proceedings, 742, 743" 
1843, liability of defendant though acquitted of offence under, 738 
provision for defeudant’s pleading under, 743, 744 
libellous, statements held to be, 622, 623 
literary allusion, innacndo required to explain, 651 
Criticism, subject-matter of, is azrecd, 7U6 
when not protccted, 709 
London County Council, when not a tribunal acting judicially, 681, 682 
ari Campbell's Act, liability of person publishing defamatory libel under, 
malice, abscnce of, as not affecting defendant's liability, 686 
effect of, 711 
allegation of, in statement of claim, 608 
as affecting damuz:s, 717 
comment distorted by, when a question for the jury, 707 
definition of, 712 
evidence of actual, when admissible, 717 
existence of, when question to be left to the jury, 715, 716 
express, What is, 722 
extrinsic evidence of, when to be Icft to the jury, 716, 717 
intrinsic evidence of, when to be left to the jury, 716 
none, where dcfendant under duty to communicate, 714, 715 
presumption of, when rebutted, 608, 69 
proof of, admissibility of, whcre fair comment pleaded, 708 
report, in a, on whom burdcn of proof as to, 696 
as aca to prove or disprove actual, with view to damapes, 
721, 722 
statement in presence of third party, when evidence of, 692 
what plaintiff must show to prove, 712—715 
will not amount to, 712 
when implied by law, 608 
plaintiff not called upon to prove, 6do 
““ maliciously,” meaning of, in statements of claim, 609 
married woman, action against husband, when may be bronght by, 618 
criminal liability of, for libel, 617 
joinder of husband not necessary in action against, 617 
non-liability of, to prosecution for libelling husband, 617 
right of, to sue as feme sole, 613, 614 
master, Hability of, for publication by servant, 662, 663 
mcdical man, statement reficcting upon, when defamatory, 632 
mental incapacity, imputing to lis Majesty, offence, 624 
statement as to person's, when defamatory, 624 
military court, absolute privilege as applicd to, 681 
mistake, fair comment not founded on, 705, 706 
publication may he by, 660 
mitigation of damages, evidence of apology in, right of defendant as to, 726 
provocation may be given in, 726 
rebutting existence of actual malice may be 
given in, 726 
what defendant may show in, 725, 726 
woe dumages already recovered against newspaper, 
72 
motive, defendant's, how far immaterial, 609 ; 
new trial, when granted on account of excessive or inadequate damages, 
720, 721 SS og 
newspaper, rye ede for criminal proceedings in respect of publication in, 


liability of proprictor of, for publication, 663, 66% 
pleas of defendant in action for libel azainst, 727 
right of defendant where damages alrrady recovered, 728 
newspapers, copy of register of, a3 evidence of enntents, 665, 866 
privilege attached to judicial proceedings not confined to, 694 
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newspapers, reports of public meetings in, protection of, 698, 699 
statutory privilege applicable to publication of reports in, 745 
protection of, 697, 698 
provisions relating to criminal proceedings for publied- 
tion in, 744—-746 
** newspaper,” meaning of, 744 
nominal damages, when may be awarded, 718 
notices, protection of, when for public information, 699 
oflce of honour, imputation as to, when sufficient to support an action, 635 
rh aha imputing dishonesty to holder of, when actionable, 
60 


profit, statement as to, when actionable per ee, 635 
offices, statement respecting persons holding, when actionable per se, 637 
statements in respect of, when dcfamatory, 632, 633 
arliamentary candidates, liability of person defaming, 737 
‘urliamentary Papers Act, 1810, protection of publishers under, 683 
parliamentary proceedings, common law immunity of reports of, 693 
eeu to which absolute privilege appticable to, 


particulars of claim, extent to which plaintiff bound by, 614 
partners, joint action by, when may be maintained, 614, 615 
right of, to bring separate action, extent of, 615 
payment into court, plea of, right of defendant under the rules, 728 
pecuniary difficulties, statement imputing, when defamatory, 626, 627 
person, defamatory statements actionable per se as to, classification of, 633, 634 
personal imputations, defence of fair comment not destroyed by, 7U8, 7UY 
pictorial illustration, innuendo necessary to description of, 652 
plaintiff, action for libel or slander, in, proper party to be, 611 
d reputation of, right of defendant to give evidence of, 724, 725 
burden of proof necessarily on, 641, 642 
of malice in a report is on, 695 
conduct of, when may be considered by the jury, 721 
malice, when proof of, not incumbent upon, 685 
plea of, in statement of claim, 608 
. oh dan of, to know the case against him, 673 
what must be shown by, to prove malice, 712—715 
plaintiffs, necessary and proper, who are, 611 
pleading and indictment, comparison between, 741 
pleadings, practice as to, 728—730 
post, transmission of letter by, as evidence of rceccipt, 661 
postcard, publication of libel by, 661 
prefatory averments, not now neccessary, 646 
presumption, malice, of, when rebutted, 608, 609 
printer, libel, of, liability as publisher, 664 
** private,” as to marking on Iictters, 660 
privilege, absolute. See absolute privilege. 
as distinct from publication, 658 
authorities on subject of, 698, 690 
burden of proof as to, is on the defendant, 685 
dutics of judge and jury on question of, 683 
exista y for public benefit, 697 
extends ay to actual legal proccedings, 697 
nature of plea of, 677 
none where report contains comments or a coloured account, 697 
qualified. See qualified privilege. 
privileged communication, duty of judge where plaintiff secks to prove express 
ce on the issue of, 722 
meaning of, 711 
occasion, authoritics upon which definition of, is founded, 687, 688 
exceptions to general definition of, 690, 691 
giving character of servant as instance of, 688 
in uction of third persons into, may be reasonable, 691 
presence of third party on, effect in action of slander, 692 
reasons for holding an occasion to be, 688, 689 
eemeee made in investigating crime as being made on a, 


what is a, 686, 687 
reporta, in general, 698 
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proceedings, coloured account of, privilege duces not extend to. 6 
profession, Shaner as Ps when defamatory, 630—632 coe 
statements affecting person in his, when actionable pe 
property, nature ofs tatement as to, to be actionable, 618 EEE Sane 
provocation, evidence of, in mitigation of damages, 726 
public benefit, privilege exists only for the, 697 
information, protection of notices when for, 699 
interest, comment must be of a matter of, 703 
function of jury where defendant pleads matter is of, 710 
what might be a matter of, 703—705 
<a oe for plea of fair comment ducs not arise, 
40U0—7 OU 
justice, protection of statements made in course of, 691 
meeting, priviloge extended to reports of procecditzs of, 746 
statutory protection of reports of, 698, bUD 
offence, criminal proceedings for libel as a, 605 
right, absolute privilege a3 a, 677 
publication, as a fact, a question fur the jury, 665 
ce suntery statement, of, when suflicient to support civil action, 
26, De 
husband or wife, by, as agent of one another, 658 
jurisdiction of the court to restrain by injunction, 733, 7345 
libel, of, a of person causing, to criminal proceedings, 655, 
GH6 
to ae party, uecessity for allegation and prouf uf, Gob, 
65 


may be by mistake, 660 
meaning of, 608 
necessity for, to found action for libel, 655, 656 
newspaper, by, liability of proprictor, 663, 664 
particular agent, by, liability, 664 
person who makes, the proper defendant, 616 
postcard or telegram, by, 661 
proof of manner of, with vicw to damazes, 724 
request no defence to, 664 ¢ 
responsibility of writer of libel for its, 660 
right of defendant to have the whole considered, 644, 645 
servant, by, liability of master for, 662, 663 
slandcr, of, by repetition, 666 
erie - liability of person from whiow issuing, 666 
what is, 666 
statement, of, necessary to right of action, 618 
third party must understand such as a livel, 664, 665 
to, when nccessary to support an activn four libel or 
slandcr, 606 
what amounts to, 658 
when a primd facie libel or slander, 608 
arising, although addressed to plaintiff, 660 
sufficient to support criminal proceedings, 669 
publisher, libel, of, extent of liability of, 728 
qualified privilege and comment, comparison of defences of, 707, 708 
defence of, when defendant may set up, 685 
extension of, to certain reports, 694 ; 
quarter sessions, offence of publication of defamatory libel not triable at, 
744 


register of newspapers, copy of entry in, as evidence of contcnta, 665, 616 
repetition, extent of liability of person from whom elander issued, 666—068 
liability for, to what confined, 668, 660 — ; 
principle of classification of cases where originator of slandar is 
responsible for, 668 
publication of slander by, 666 : 
report, burden of proof as to accuracy of, is on defendant, 694, 695 
effect when only of part of the proceedings, 695, 696 
fairness and accuracy of, how considered, 695 
judicial proceedings, of, when privileged, 604 
malice in, on whom burden of proof, 695 
may be fair without being , 696 
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report, parliamentary procecdings, of, immunity in respect of, 698 
public mectings, of, statutory protection of, GUS, 699 
question as to fairness uud accuracy uf a, is for the jury, 694 
when privilege docs not exteud to, 697 
reports, extcusion of qualificd privilege to certain, 604 
extent of immunity of, 695 -- 
immunity in respect of, exists for public bencfit, 697 
bewspuper, statutory privilege applicable to publication of, 745 
privileged. See privileged reports. 
reputation, right of defendant to give evidence of plaintifl’s bad, 724, 726 
ridicule, statement exposing person to, as cause of action, 61 
scandalum magnatum, when ceasing to be a criminal offence, 609 
sclf-vindication, statement made in, when privileged, 690 
servant, giving character of, as instance of privileged occasion, 688 
publication by, liability of muster, 662, 663 
sharcholders, when company may bring action for libel and slander against 
any of its, 612, 613 
slandcr, allegation and proof of special damage in action of, for words not 
actionable per se, 719 
extent of liability of person from whom issuing, 666—668 
nature of defamatory words to support an actiun for, 610 
not a crimiual offence, 609 
proses of third party on privileged occasion, effect in action of, 
& 


proof of general damages for, difficulty attending, 718 
statement of claim in action for, what must be alleged in, 608 
when action will lic for, 608 
published, 666 
Biundcr of Women Act, 1891, effect of, 621 
slang words, instances of, held actionable, 619, 650 
should be explained by innuendo, 649, 650 
socicty, imputing unfitness for, when statement defamatory, 624—626 
solicitor, statement reflecting on, when dcfamatory, 632 
epecial damage, definition of, 730 
‘ examples of what is and what is not, 731, 782 
proof of, not neccssary to joint action by partners, 614, 615 
urder the Slander of Women Act, 
1891...621 
required in action for libel, 609, 610 
si Sai of plaintiff to general dumages when failing to prove, 


when to be alleged and proved, 718 
damag*s, er in action for, proof necessary to support claim for, 


2 slander, in action for, proof necessary to claim for, 610 ‘ 
epoken and written dcfamatory words, dilference between, 609 
words, proof of, special damage necessary to action where suspicion 
of crime conveyed, 638 
Statc, affairs of, absolute privilege attaching to communications in the, 684 
statement, ace per se, and ordinarily defamatory, distinction between, 
5 


affecting person in his profession, when actionable per se, 637 

defamatory, actionable per se, effcct on right of action, 633 

disparaging plaintiff in his trade, when actionable, 627, 628 

essentials ncccssary to rendcr, actionable, 618 

how to be construed by the court, 639, 640 

imputing a crime, when special damage not necessary to found 

action, 6360, 637 

conduct to person in bis trade, when defamatory, 623 
fraud, dishonesty and the like, actionable nature of, 620 
immoral conduct, defamatory nature of, 620 
way once to a man, when action will lie for 
unchastity to woman or girl, actionable nature of, 620 
unfitness for society, when defamatory, 624, 625 

mental] incapacity, as to person's, when defamatory, 624 

nature of, to be actionable, 618 

of claim, actual words to be pleaded in, 643, 644 
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etatement of claim, amendment of, power of the court as to, 6413 
Cuuse of action, When noue disclustd in, 646 
bibel ur oluuder, mm uction fur, what must be alleged b 
608 Beet? 
when good cause of action disclosed by, 646, 647 
presence of third party. in, when privileged, 693 
Preef of actual word used oiust be given. Gas, O44 
reflecting on persou in the way of his rude, cuses where held action- 
able per xe, 656 
true test as to whether defamatory, 619 
when defamatory, 619 
not actionable per se, 634 
primd facie defamatory, G44, 646 
oe defamatory, as to persun uctivuable per ae@, classification uf, 638, 
5) 
pet jurisdiction, proceedings agaiust proprictors of newspapers in court 
of. 744. 795 
telegram, publication of libel by, 661 
third party, anzwers to questions in presence of, when privileged, 898 
introduction of, into privilered oceasion may be reasonable, 601 
kuowledge of, that matter o libel, necessury to publication, 664, 
60D 
person who may be a, 657 
publication of libel to, necessity for allegation and proof of, 656, 
GH7 
statement before, when evidence of malicious intention, 692 
words defamatory of plamtu oot understood by, elect where 
spoken without mallee on privileged occasion, 693 
threats to publish. liability of persons extorting money under, 740 
title. burden of proof in action for slander of, 677 
tortfeasors, joint, action against one of two. effect of, 616 
trade, imputing conduct affecting person's, test whether defamatory or not, 
O23 
must be lawful to be subject of libel or slander action, 63 
pubenece of state:nent likely to injure person in, whe actionable, 
60 
statement as to, when defamatory, 630-—032 
caleulated to dixparage plaintiff in ha, when actionable, 
627, 628 
statements reflecting upon person in the way of his, cases where held 
actionable per se, 636 
translation, statement in foreign Jangnage, of, proof required by, [49 
trustee in bankrupicy, when right of action for libel or slander of bank- 
rupt’s goods accrues to, 611, 612 
truth. defence of, when may be pleaded, 670 
unchastity, imputation of. as a statement actionable per ze, 643 
statement imputing to woman or girl, actionuble nature of, 608, 620 
unfitness for socety, <tatement imputing when defamatory, 62 025 
venereal disease, imputation that person suffering from, when actionuble per se, 
640, 641 
: imputing to a person, when actionable, 608, 621 
voluntary statement. when may be protected, 690, 69) 
wicked motives, imputation of, when and when not affecting defence, 709 
wife. as husband’s agent in publishing a libel. 658 
writer, libel, of, responsibility of, for its publication, 660 
woman, imputing unchastity to a, defamatory nature of statement, 608, 620 
words, construction of, by the court. 639. 610 


written and spoken defamutory words, difference betwcen, 609 
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